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PREFACE. 


Tbb  tojno  of  tiie  Commoa  I^w  apoa  which  Judge  Stoiy  has 
imposeii  the  title,  The  Gcnflict  of  Laws,  coBBists  of  four  parts, 
different  in  origin,  though  closely  related  to  one  another  in  their 
practical  application.  The  ConjUet  of  Laws  is  first  concerned 
with  the  jurisdiction  of  States,  —  the  extent  of  their  legislative 
and  judicial  power,  and  of  the  obligation  and  right  of  indirlduals 
to  obey  and  to  take  adrantage  of  the  legislation  of  one  or 
another  State.  These  are  questions  of  international  law,  which 
should  properly  be  decided  in  every  country  in  the  same  way. 
The  topic  is  next  concerned  with  the  creation  of  legal  rights  and 
obligations,  as  a  result  of  the  sovereign  action  of  some  State ; 
often  an  international  matter,  though  the  questions  involved  are 
rather  questions  of  foreign  fact  than  of  law.  The  next  concern 
of  this  branch  of  the  law  is  the  recognition  and  enforcement 
within  one  State  of  rights  and  obligations  which  have  been 
created  in  another  State;  a  question  not  in  any  sense  inter- 
national, but  to  be  determined  in  accordance  with  the  municipal 
law  of  the  State  concerned.  Finally,  there  remains  to  determine 
the  legal  process  by  which,  if  at  all,  the  foreign  right  shall  be 
enforced  ;  also  obviously  a  municipal  question. 

But  though  the  doctrines  which  make  up  the  topic,  The  Con- 
fiict  of  Laws,  are  of  various  origin,  they  all  form  part  of  the 
Common  Law  of  England,  and  have  been  adopted  as  such  in  the 
States  of  the  American  Union  ;  they  are  law  with  us,  not  because 
they  arose  In  international  comity  and  usage  or  in  municipal  prac- 
tice, but  because  they  are  acted  upon  in  our  courts.  The  name, 
Private  International  Law,  sometimes  applied  to  the  whole  topic, 
is  therefore  inadequate  and  misleading. 

Tliis  collection  of  cases  is  the  result  of  a  seven  years'  experience 
I  the  Conflict  of  Laws.     The  arrangement  of  the  snb- 
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ject  may  be  open  to  I(^cal  objections ;  but  there  seemed  to  be 
BuflScient  practical  reason  for  the  order  adopted.  Most  of  the 
cases  here  printed  were  decided  in  the  English  and  American 
courts ;  but  valuable  cases  in  the  British  Colonial  courts  have 
also  been  printed.  In  these  Colonies,  as  in  the  United  States, 
the  principles  of  the  Conflict  of  Laws  are  of  especial  importance, 
since  in  them  business  transactions  are  seldom  confined  within 
State  or  Colonial  lines. 

Several  foreign  cases  will  be  found  in  the  collection.  So  far 
as  the  rules  of  law  illustrated  by  them  have  their  origin  in  inter- 
national  lav,  these  cases  may  well  be  regarded  as  having  persua- 
sive authority  in  our  own  courts ;  cases  involving,  for  instance, 
the  limits  of  national  jurisdiction,  the  validity  of  a  foreign 
marriage,  and  the  existence  generally  of  foreign-acquired 
rights.  On  such  questions  the  views  of  foreign  courts  should 
be  carefully  considered.  It  is  unnecessary  to  point  out  to  oue 
familiar  with  the  principles  of  the  Common  Law  that  greater 
weight  should  be  given  to  the  opinions  of  foreign  courts,  delivered 
in  the  course  of  actual  litigation,  than  to  the  academical  specula- 
tions of  even  the  ablest  authors,  when  not  baaed  on  the  authority 
of  decided  cases.  On  such  questions  as  the  effect,  accord- 
ing to  our  own  law,  of  the  existence  of  a  foreign-acquired  right, 
where  the  problem,  as  has  been  pointed  out,  is  one  of  purely 
municipal  law,  the  views  of  foreign  courts,  administering  a  di£Fer- 
ent  system  of  law,  are  of  absolutely  no  weight  as  authority. 
Where  decisions  of  this  nature  have  been  included,  the  purpose 
has  been  to  illustrate  and  emphasize  the  difference  between  the 
doctrines  prevailing  in  the  modern  civil  law  and  in  our  own  law. 
The  need  of  studying  this  difference  has  been  shown  by  recent 
cases,  notably  the  case  of  Hilton  v.  Guyot 

Most  of  these  cases  are  here  printed  as  they  were  given  in 
Glunet's  "  Journal  du  Droit  International  Priv^,"  not  being  re- 
ported in  any  official  series  accessible  to  me.  For  the  translation 
of  the  cases  I  must  take  the  responsibility.  In  the  French  deci- 
sions and  others  reported  in  the  French  form  (for  instance,  the 
Belgian  and  Egyptian)  I  have  done  more  than  translate.  The 
report  as  published  does  not  ordinarily  contain  the  opinion  of  the 
court,  but  merely  the  judgment,  which,  however,  includes  a  full 
but  formal  recital  of  the  facts  and  reasons  on  which  the  judgment 
is  based,  I  have  so  changed  the  form  of  statement  (without  the 
slightest  change  otherwise)  as  to  throw  the  judgment  into  the 
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form  of  an  opinion.  This  has  been  done  by  omitting  the  formal 
commencement  of  each  recital.  I  could  not  defend  such  a  prac- 
tice if  the  primary  object  of  tliis  collection  were  not  in  my  opinion 
thereby  furthered. 

The  cases  cited  in  the  notes  by  no  means  exhaust  the  authori- 
ties. The  purpose  has  been  to  include  in  the  not«B  only  a  suffi- 
cient number  of  well-considered  cases  to  show  the  actual  state  of 
authority  on  each  question. 

I  hare  not  always  indicated  the  omission  of  the  reporter's  state- 
ment of  facts,  where  sufficient  facts  appeared  in  the  opinion,  or  of 
the  arguments  of  counsel.  All  other  deviations  from  the  original 
report  have  been  indicated. 

J.  H.  B. 
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CASES  ON  THE  CONFLICT  OF  LAWS. 


PART  I. 

JURISDICTION. 


CHAPTER  L 
LAW. 


TOE  EXTENT  OF   LEGISLATIVE  FOWEB. 


BE6INA  V.   KETN. 
Cbowm  Case  Reserved.     1876. 
[Reported  S  Ex.  D.63;  IS  Cox  C.  C.  403.] 

CoCKBUBir,  C.  J.  The  defendant  haa  been  convicted  of  the  oflenoft 
of  msDstaughter  on  the  high  eeaa,  on  n  trial  had  at  the  Central  Crim- 
inal Court,  under  the  statute  i  &  5  Wm.  IV.,  c.  36,  s.  22,  which 
empowers  the  judges  sitting  there  to  hear  and  determine  offences 
"  committed  on  the  high  seas  and  other  places  within  the  Jurisdictioa 
of  the  Admiralty  of  England."  Ttie  facts  were  admitted];  such  as  to 
warrant  the  conviction,  if  there  was  jurisdiction  to  try  the  defendant 
as  amenable  to  English  law.  Being  in  command  of  a  atetunsfaip,  the 
"  Franconia,"  and  having  occasion  to  pass  the  "  Strathclyde,"  a  Brit- 
leli  ship,  the  defendant  brought  his  ship  unnecessarily  close  to  the 
latter,  and  then,  by  negligence  in  eteerlng,  ran  into  the  ^'  Strathclyde  " 
and  broke  a  hole  In  her,  in  consequence  of  which  she  filled  with 
water  and  sank,  when  the  deceased,  whose  death  the  accused  !s  charged 
with  having  occasioned,  being  on  board  the  *'  Strathclyde,"  was 
drowned. 

That  the  negligence  of  which  the  accused  was  thus  guilty,  harii^ 
resulted  in  the  death  of  the  deceased,  amounts  according  to  English 
law  to  manelaughter  can  admit  of  no  doubt.  The  question  is,  whether 
the  accused  is  amenable  to  our  law,  and  whether  there  was  Jmisdio* 
tion  to  try  him? 

The  legality  of  the  conviction  is  contested,  on  the  ground  that  the 
accused  is  a  foreigner ;  that  tbe  '*  Franconia,"  the  ship  be  commanded, 
was  a  foreign  vessel,  sailing  from  a  foreign  port,  hound  on  a  foreign 
voyage;  that  tbe  alleged  offence  was  committed  on  tbe  bigb  seas. 

'  Sw  Heg.  t.  Lopei,  7  Cox  C.  C.  431  i  Reg.  o.  AnMtwng,  13  CoxC.  C.  184.— Bd. 
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Under  these  cinmmstanoea,  it  is  coatended  that  the  accused,  thougli  h« 
may  be  amenable  to  the  Lan  of  hie  own  country,  is  not  capable  of  being 
tried  and  punished  by  the  law  of  England. 

The  facts  on  which  this  defence  is  based  are  not  capable  of  being 
disputed  ;  but  a  twofold  answer  is  given  on  the  part  of  the  prosecu- 
tion:—  Ist  That,  although  the  occurrence  on  which  the  charge  is 
founded  took  place  on  the  high  seaa  in  this  sense,  that  the  place  in 
which  it  happened  was  not  within  the  body  of  a  county,  it  occurred 
within  three  miles  of  the  English  coast ;  that,  by  Uie  law  of  nations, 
the  sea,  for  a  space  of  three  miles  trom  the  coast,  is  part  of  the  ter- 
ritory of  the  country  to  which  the  coast  belongs ;  that,  consequently, 
the  "  Franconia,"  at  the  time  the  ofFence  was  committed,  was  in 
English  waters,  and  those  on  board  were  therefore  subject  to  English 
law.  2ndly.  That^  although  the  negligence  of  which  the  accused  was 
guilty  occurred  on  board  a  foreign  vessel,  the  death  occasioned  by  such 
negligence  took  place  on  board  a  British  vessel ;  and  that,  as  a  British 
vessel  is  in  point  of  law  to  be  considered  British  territory,  the  offence 
having  been  consummated  by  the  death  of  the  deceased  in  a  British 
abip,  mast  be  considered  as  having  been  committed  on  British  territory. 

I  reserve  for  future  consideration  the  arguments  thus  advanced  on 
the  part  of  the  Crown,  and  proceed,  in  the  first  instance,  to  consider 
the  general  question,  —  how  far,  independently  of  them,  the  accused, 
having  been  at  the  time  the  offence  was  committed  a  foreign  subject, 
in  a  foreign  ship,  on  a  foreign  voyage,  on  the  high  seas,  is  amenable 
to  the  law  of  England. 

Now,  no  proposition  of  law  can  be  more  incontestable  or  more  nni- 
versally  admitted  than  that,  according  to  the  general  law  of  nations,  a 
foreigner,  though  criminally  responsible  to  the  law  of  a  nation  not  his 
own  for  acts  done  by  him  while  within  the  limits  of  its  territory,  cannot 
be  made  responsible  to  its  law  for  acts  done  beyond  such  limits :  — 

"  Leges  cujusque  imperii,"  says  Huber  de  Conflictu  Legum,  dUi^ 
Dig.  de  Jurisdictione,  1.  ult,  "  vim  habent  intra  terminos  ejusdem  rei- 
publicK,  omnesque  ei  subjectos  obligant,  nee  ultra."  '^£bfra  territO' 
rium  Jus  dicenti  impuTie  non  paretur  "  is  an  old  and  well-established 
maxim.  "  No  sovereignty,"  says  Story  (Conflict  of  Laws,  s.  589), 
"can  extend  its  process  beyond  itaown  territorial  limits,  to  subject 
either  persons  or  property  to  its  Judicial  decbions.  Every  exertion  of 
authority  of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incap- 
able of  binding  such  peraonsorpropertyinany  other  tribunals."  "  The 
power  of  this  country,"  says  Dr.  Lushington  in  the  case  of  The  Zoll- 
verein,  1  Sw.  Adm.  96,  "  Is  to  l^^late  for  its  subjects  all  the  world 
over,  and  as  to  foreigners  within  its  jurisdiction,  but  no  further." 

This  mie  must,  however,  be  taken  subject  to  this  qualification,  namely, 
that  if  the  legislature  of  a  particular  country  should  think  fit  by  express 
enactment  to  render  foreigners  subject  to  Its  law  with  reference  to 
ofi'encea  committed  beyond  the  limits  of  its  territory,  it  would  be  incnm- 
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bent  on  the  conrts  of  Booh  conntry  to  give  effect  to  aach  enactment, 
leaTing  it  to  the  state  to  settle  the  qnestioo  of  inteniational  law  Trith 
the  govenunents  of  other  nations.  The  question  of  express  legislation 
will  be  dealt  with  hereafter.  For  the  present  I  am  dealing  with  the 
subject  with  reference  to  the  general  law  alone. 

To  the  general  rule  to  which  I  bare  referred  there  la  one  excep- 
tion, —  that  of  a  foreigner  on  board  the  ahip  of  another  oation.  But 
the  exception  Is  apparent  rather  than  real ;  for  by  the  received  law  of 
ever;  nation  a  ship  on  the  high  seas  carries  Its  Dationalitj  and  the  Uw 
of  its  own  nation  with  it,  and  in  this  respect  has  been  likened  to  a 
floating  portion  of  the  national  territory.  All  on  board,  therefore, 
whether  snbjecta  or  foreigners,  are  bound  to  obey  the  law  of  the  coun- 
try to  which  the  ship  belongs,  as  though  they  were  actually  on  its  ter- 
ritory on  land,  and  are  liable  to  the  penaltiesof  that  law  for  an;  offence 
committed  against  it. 

But  they  are  liable  to  that  law  alone.  On  board  a  foreign  ship  on 
the  high  seas,  the  foreigner  is  liable  to  the  law  of  the  foreign  ship  only. 
It  is  only  when  a  foreign  ship  cornea  into  the  porta  or  waters  of  another 
state  that  the  ship  and  those  on  board  become  subject  to  the  local  law. 
These  are  the  established  mlea  of  the  law  of  nations.  The;  have  been 
adopted  into  onr  own  municipal  law,  and  must  be  taken  to  fonm  part 
of  it. 

According  to  the  general  law,  therefore,  a  foreigner  who  is  not  resid- 
ing permanently  or  temporarily  in  Bridsb  territory,  or  on  board  a 
British  ship,  cannot  be  held  reaponaible  for  an  infl-action  of  the  law  of 
this  coantry.  Unless,  therefore,  the  accused,  Keyn,  at  the  time  the 
offence  of  which  he  has  been  convicted  was  committed,  was  on  British 
territory  or  on  board  a  Britiah  ship,  he  could  not  be  properly  brought 
to  trial  under  Engliah  law,  in  the  absence  of  express  legislation.^ 

These  decisions  are  oonclnaire  in  favor  of  the  aocnsed  in  the  pres- 
ent caae,  unless  the  contention,  on  the  part  of  the  Crown,  either  that 
the  place  at  which  the  occurrence,  out  of  which  the  present  inquiry  has 
arisen,  was,  though  on  the  high  aeas,  yet  within  British  watera,  by 
reason  of  its  tiaviDg  been  within  three  miles  of  the  English  shore ;  or 
that,  the  death  of  the  deceased  having  occurred  in  a  British  ship,  the 
offence  must  be  taken  to  have  been  there  committed,  so  as  in  either 
case  to  give  Jurisdiction  to  the  Admiralty,  or  the  conrts  substituted  for 
it,  shall  prevul.  These  questions  it  becomes,  therefore,  necessary  care- 
fully to  consider. 

On  entering  on  the  first,  it  !s  material  to  have  a  dear  conception  of 
what  the  matter  in  oontrorersy  is.  The  jurisdiction  of  the  admiral, 
however  la^ly  asserted  in  theory  in  ancient  times,  being  abandoned 
as  untenable,  it  becomes  necessary  for  the  counsel  for  the  Crown  to 
have  recourse  to  a  doctrine  of  comparatively  modem  growth,  namely, 
that  a  belt  of  sea,  to  a  distance  of  three  miles  from  the  coast,  though 

■  Ths  leaned  Chief  Jostice  then  eiunitted  tho  aathorltiei,  which  in  hii  opinioi] 
dsiuad  jniiidiction  to  th«  Admiral  in  a  cam  ol  tba  pweat  «cirt.— Ep. 
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SO  far  ft  portion  of  the  higli  sean  as  to  be  Btill  within  the  jurisdiction  of 
the  ttdmiral,  is  part  of  the  territoTyof  the  realm,  so  as  to  make  a 
foreigner  in  a  foreign  ship,  within  such  belt,  though  on  a  voyage  to  a 
foreign  port,  subject  to  our  law,  which  it  is  clear  he  would  not  be  on  the 
high  aea  beyond  sach  limit,  It  is  neceagary  to  keep  the  old  assertion 
of  jurisdiction  and  that  of  to-day  essentially  distinct,  and  it  should  be 
borne  in  mind  that  it  is  because  all  proof  of  the  actnal  excrci^  of  any 
Jurisdiction  by  the  admiral  over  foreigners  in  the  narrow  seas  totally 
fails,  that  it  becomes  necessary  to  give  to  the  three-mile  zone  the  char- 
acter of  territory  in  order  to  make  good  the  assertion  of  jurisdiction  over 
tUe  foreigner  therein. 

Now,  it  may  be  asserted  without  fear  of  contradiction  that  the  posi- 
tion that  the  sea  within  a  belt  or  zone  of  three  miles  ftom  the  shore, 
as  distinguished  fVom  the  rest  of  the  open  sea,  forms  part  of  the  realm 
or  territory  of  the  Crown  is  a  doctrine  unknown  to  the  ancient  law  of 
England,  and  which  has  never  yet  received  the  sanction  of  on  English 
criminal  court  of  jueUce.^ 

From  the  review  of  these  authorities  we  arrive  at  the  following  re- 
sults. There  can  be  no  doubt  that  the  suggestion  of  Bynkershoek, 
that  the  sea  surrounding  the  coast  to  the  extent  of  cannon-range  should 
be  treated  as  belonging  to  the  state  owning  the  coast,  has,  with  but  very 
few  exceptions,  been  accepted  and  adopted  by  the  publicists  who  have 
followed  him  during  the  last  two  centuries.  But  it  is  equally  cleartha^ 
in  the  practical  application  of  the  rule,  in  respect  of  the  particular  of 
distance,  aa  also  in  the  still  more  essential  particular  of  the  character 
and  d^ree  of  sovereignty  and  dominion  to  be  exercised,  great  diiferenoe 
of  opinion  and  uncertainty  have  prevailed,  and  still  continue  to  exist. 

As  regards  distance,  while  the  majority  of  authors  have  adhered  to 
the  three-mile  zone,  others,  like  M.  Oi-toJan  and  Mr.  Halleck,  applying 
with  greater  consistency  the  principle  on  which  the  whole  doctrine  rests, 
insist  on  extending  the  distance  to  the  modem  range  of  cannon,  —  in 
other  words  doubling  it.  This  difference  of  opinion  may  be  of  little 
practical  importance  in  the  present  instance,  inasmuch  as  the  place  at 
which  the  offence  occarred  was  within  the  lesser  distance ;  but  it  is, 
nevertheless,  not  immaterial  as  showing  how  unsettled  this  doctrine  still 
Is.  The  question  of  sovereignty,  on  the  other  hand,  is  all-important 
And  here  we  have  every  shade  of  opinion. 

One  set  of  writers,  as,  for  instance,  M.  Hautefeuille,  ascribe  to  the  ' 
state  territorial  property  and  sovereignty  over  the  three  miles  of  sea, 
to  the  extent  of  the  right  of  excluding  the  ships  of  all  other  nations, 
even  for  tJie  purpose  of  passage,  —  a  doctrine  flowing  immediately  (rota 
the  principle  of  territorial  property,  but  which  is  too  monstrous  to  be 
admitted.  Another  set  concede  territorial  property  and  sovereignty, 
but  make  it  subject  to  the  right  of  other  nations  to  use  these  waters  for 
the  purpose  of  navigation.  Others  f^ain,  like  M.  Ortolan  and  M. 
he  opinions  of  writen  npon  Internar 
ittonlMO*. — Bch 
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Cfllvo,  deny  any  right  of  territorial  property,  but  concede  *'Jurisdio- 
tioit ; "  by  which  I  understand  them  to  mean  the  power  of  applying  the 
law,  applicable  to  persons  on  the  land,  to  all  who  are  within  tlie  territo- 
rial water,  and  the  power  of  legislating  in  respect  of  it,  so  as  to  bind 
every  one  who  comes  within  the  juriBdictioo,  whether  subjects  or 
foreigners.  Some,  like  M.  Ortolan,  would  confine  this  jurisdiction  to 
purposes  of  "  safety  and  police,"  —  by  which  I  should  be  disposed  to 
understand  measures  for  the  protection  of  the  territory,  and  for  the 
r^pilation  of  the  navigation,  and  the  use  of  harbors  and  roadsteads, 
and  the  maintenance  of  order  among  the  shipping  therein,  rather  tiian 
the  general  application  of  the  criminal  law. 

Other  authors  —  for  instance,  Mr.  Manning  —  would  restrict  the 
jurisdiction  to  certain  specified  purposes  in  which  the  local  state  has 
an  immediate  interest,  namely,  the  protection  of  its  revenue  and  flsb- 
cries,  the  exacting  of  harbor  and  light  dues,  and  the  protection  of  its 
coasts  in  time  of  war. 

Some  of  these  authors  —  for  instance.  Professor  Bluntschli  —  make 
B  most  important  distinction  between  a  commorant  and  a  passing  ship. 
According  to  this  author,  while  the  commorant  ship  is  subject  to  tbe 
general  law  of  the  local  state,  the  passing  ship  is  liable  ia  the  local 
jurisdiction  only  in  matters  of  "  military  and  police  regulations,  made 
for  the  safety  of  the  territory  and  population  of  the  coast."  None  of 
these  writers,  it  should  be  noted,  discuss  the  qnesljon,  or  go  tbe  length 
of  asserting  that  a  foreigner  in  a  foreign  ship,  using  the  waters  in 
question  for  the  purpose  of  navigation  solely,  on  ite  way  to  another 
country,  is  liable  to  the  criminal  law  of  the  adjoining  country  for  an 
ofiTence  committed  on  board. 

Kow,  when  it  is  remembered  that  it  ia  mainly  on  the  statements  and 
authority  of  these  writers,  and  to  opinions  foanded  upon  them,  that  we 
are  called  upon  to  hold  that  foreigners  on  the  so-called  territorial  sea 
are  subject  to  the  general  hiw  of  this  conntry,  the  discrepancy  of  opin- 
ion which  I  have  been  pointing  out  becomes  very  material.  Looking 
to  this,  we  may  properly  ask  those  who  contend  for  the  application  of 
the  existing  law  to  the  littoral  sea  independently  of  legislation,  to  tell 
na  the  extent  to  which  we  are  td  go  in  applying  it  Are  we  to  limit 
it  to  tliree  miles,  or  to  extend  it  to  six  ?  Are  we  to  treat  the  whole  body 
of  the  criminal  law  as  applicable  to  it,  or  only  so  much  as  relates  to 
"  police  and  safety"?  Or  are  we  to  limit  it,  as  one  of  these  authors 
proposes,  to  the  protection  of  fisheries  and  customs,  the  exacting  of 
harbor  and  light  dues,  and  the  protection  of  our  coasts  in  time  of 
war?  Which  of  these  writers  are  we  to  follow?  What  is  there  in 
these  confiicting  views  to  guide  us,  in  the  total  absence  of  precedent  or 
Icg.'il  sanction,  as  to  the  extent  to  which  we  may  subject  foreigners  to 
our  law?  What  is  there  in  them  which  authorizes  us  to  assume  not 
only  that  Parliament  can  of  right  deal  with  the  three-mile  zone  as 
forming  part  of  onr  territory,  but  also  that,  by  the  mere  assent  of  other 
nations,  the  sea  to  this  extent  has  become  so  completely  a  part  of  out 
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turitoiy  as  to  be  saliject,  without  legislation,  to  the  wbde  body  of  out 
existing  lav,  civil  and  criminal? 

But  it  is  aaid  that,  although  the  writers  oq  international  law  are 
disagreed  on  so  many  essential  points,  the;  are  all  agreed  as  to  the 
power  of  a  littoral  state  to  deal  with  the  three-mile  zone  as  subject  to 
its  dominion,  and  that  consequently  we  may  treat  it  as  subject  to  our 
law.  But  this  reasoning  strikes  me  as  unsatisfactory ;  for  what  does 
this  unaoimity  in  the  general  avail  us  when  we  come  to  the  practical 
application  of  the  law  in  the  particular  instance,  if  we  ore  left  wholly  in 
the  dark  as  to  the  decree  to  which  the  law  can  be  Intimately  enforced  ? 
This  unanimity  of  opinion  that'  the  littoral  sea  is,  at  all  events  for 
some  purposes,  subject  to  the  dominion  of  the  local  state,  may  go  far  to 
show  that,  by  the  concarreoce  of  other  nations,  such  a  state  may  deal 
with  these  waters  as  subject  to  its  l^islation.  But  it  wholly  fails  to 
show  that,  in  ^e  absence  of  such  legislation,  the  ordinary  law  of  the 
local  state  will  extend  over  the  waters  in  question,  —  which  is  the  point 
which  we  have  to  determine. 

Not  olk^tber  uninfluenced,  perhaps,  by  the  diversity  of  opinion  to 
which  I  have  called  attention,  the  argument  in  support  of  the  prosecu- 
tion presents  itself — not  without  some  sacrifice  of  constBtency  —  in 
more  than  one  shape.  At  one  time  it  is  asserted  that,  for  the  space  of 
three  miles,  not  only  tiic  sea  itself  but  the  bed  on  which  it  rests,  forma 
part  of  the  territory  or  realm  of  t^e  country  owning  the  coast,  as  though 
it  were  bo  much  land ;  so  that  the  right  of  passage  and  anchorage 
might  be  of  right  denied  to  the  ships  of  other  nations.  At  another  time 
it  is  said  that,  while  the  right  is  of  a  territorial  character,  it  Is  subject 
to  a  right  of  passage  by  the  ships  of  other  nations.  Sometimes  the 
sovereignty  is  asserted,  not  as  based  on  territorial  right,  but  simply  as 
attaching  to  the  sea,  over  which  it  is  contended  that  the  nation  owning 
the  coast  may  extend  its  law  to  the  foreigner  navigating  within  it 

To  those  who  assert  that,  to  the  extent  of  three  miles  from  tix  coast, 
the  sea  forms  part  of  the  realm  of  England,  the  question  may  well  be 
put,  when  did  it  become  so?  Was  it  so  from  the  beginning?  It  cer- 
tainly  was  not  deemed  to  be  so  as  to  a  tbree-mile  zone,  any  more  than 
as  to  the  rest  of  the  high  seas,  at  the  time  the  statutes  of  Richard  II. 
were  passed.  For  in  those  statutes  a  clear  distinction  is  made  between 
the  realm  and  the  sea,  as  also  between  the  bodies  of  counties  and  the 
sea;  the  jurisdiction  of  the  admiral  being  (subject  to  the  exception 
already  stated  as  to  murder  and  mayhem)  confined  strictly  to  the  latter, 
and  its  exercise  "within  the  realm"  prohibited  in  terms.  The  lan- 
guage of  the  first  of  these  statutes  is  es[>ecial[y  remarkable :  — 

"The  admirals  and  their  deputies  shall  not  meddle  from  henceforth 
with  anything  done  within  the  realm  of  England,  bvt  only  with  thingi 
done  upon  the  sea." 

It  is  impossible  not  to  be  struck  by  the  distinction  here  taken  between 
the  realm  of  England  and  the  sea ;  or,  when  the  two  statutes  are  token 
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together,  not  ta  see  that  the  tenn  "  realm,"  oaed  in  the  first  eUtute, 
ftDd  "  bodies  of  counties,"  the  term  used  in  the  second  statute,  meaD 
one  and  the  same  thing.  In  these  statutes  the  jurisdiction  of  the 
admiral  is  restricted  to  the  high  seas,  and,  in  respect  of  murder  and 
mayhem,  to  the  great  rivers  below  the  bridges,  while  whatever  is  within 
the  realm,  in  other  words,  within  the  body  of  a  county,  is  left  within 
the  domain  of  the  common  law.  But  there  is  no  distinction  taken  be- 
tween one  part  of  the  high  sea  and  another.  The  three-mile  zone  is 
no  more  dealt  with  as  within  the  realm  than  the  aeas  at  large.  The 
notion  of  a  three-mile  zone  was  in  those  days  in  the  womb  of  time. 
When  ite  origin  is  traced,  it  is  found  to  be  of  comparatively  modem 
growth.  The  first  mention  of  it  bj'  any  writer,  or  in  any  court  of  this 
country,  so  far  as  I  am  aware,  was  made  by  Lord  Stowell,  with  refer- 
ence to  a  question  of  nentral  rights,  in  the  first  year  of  the  present  cen- 
tury, in  the  case  of  The  Twee  Gebroeders,  3  C.  Rob.  162.  To  this 
hour  it  has  not,  even  in  theory,  yet  settled  into  certainty.  For  centuries 
before  it  was  thought  of,  the  great  landmarks  of  our  judicial  system 
had  been  set  fast  —  the  jurisdiction  of  the  common  law  over  the  land 
and  the  inland  waters  contained  witliin  it,  forming  together  tbe  realm 
of  England,  that  of  the  admiral  over  English  vessels  on  the  seas,  the 
common  property  or  highway  of  mankind. 

But  I  am  met  by  authority,  and,  beyond  question,  ancient  authority, 
may  be  found  in  abundance  for  the  assertioD  that  ttie  bed  of  the  sea  is 
part  of  the  realm  of  England,  part  of  tiie  territorial  possessions  of  the 
Crown.  Coke,  commenting  on  §  439  of  Littleton,  says,  in  explaining 
the  words  "  out  of  the  realm  "  :  — 

"  If  a  man  be  upon  the  sea  of  England,  he  is  within  the  kingdom  or 
realme  of  England,  and  within  the  ligeance  of  the  King  of  Englaud,  as 
of  his  crowne  of  England.  And  yet  altitm  mare  is  out  of  the  Juris- 
diction of  the  common  law,  and  within  the  Jurisdiction  of  Uie  lord 
admiralL" 

So  Lord  Hale,  no  donbt,  in  his  work  De  Jure  Maris,  speaks  of  the 
narrow  seas,  and  the  soil  thereof,  as  "part  of  the  King's  waste, 
demesnes,  and  dominions,  whether  in  the  body  of  a  county  or  not" 
But  this  was  said,  not  with  reference  to  the  theory  of  the  three-mile 
zone,  which  had  not  then  been  thought  of,  but  (following  Selden)  to  the 
wild  notion  of  sovereignty  over  tiie  whole  of  the  narrow  seas.  This 
pretension  failing,  the  rest  of  the  doctrine,  as  it  seems  to  me,  falls  with 
it  Moreover,  Hale  stops  short  of  saying  that  the  bed  of  the  sea 
forms  part  of  the  realm  of  England,  as  a  portion  of  its  territory.  He 
speaks  of  it  under  the  vague  terms  of  "waste,"  "demesnes,"  or 
"dominions."  He  carefully  distinguishes  between  the  parte  of  the  sea 
which  are  within  the  body  of  a  county  and  those  which  are  not. 

It  is  true  that,  in  his  later  work  on  the  Pleas  of  the  Crown,  Lord 
Hale,  speaking  in  the  chapter  on  Treasons  (vol.  i.  p.  154),  of  what  is  a 
lev^-ing  of  war  against  the  King  "  within  the  realm,"  according  to  the 
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required  averment  in  an  Indictment  for  that  offence,  instances  the 
hostile  invasion  of  the  King's  ships  ("  which,"  he  otnervesi  "are  so 
many  royal  castles  ") ;  and  this,  he  says,  "  is  a  levying  of  war  within 
the  i-ealm ; "  the  reason  he  assigns  being  that  "  the  narrow  seas  are  of 
the  ligeance  of  the  Crown  of  England,"  for  which  he  cites  the  anthor- 
ity  of  Selden.  Here,  again,  we  have  Lord  Hale  blindly  following 
"  Master  Selden,"  in  asserting  that  the  narrow  seas  owe  allegiance  to 
the  Crown  of  England.  A  hostile  attack  by  a  subject  on  a  ship  of  war 
on  the  narrow  seas  would,  I  need  scarcely  say,  t>e  a  levying  of  war 
against  the  sovereign,  but  it  could  not  now  be  said  to  be  high  treason  as 
having  been  done  within  the  realm. 

Blackstone  (Comm.  vol.  i.  p.  110)  says  that  "the  main  or  high 
•eaa"  (which  he  afterwards  describes  as  beginning  at  low-water  mark) 
"  are  part  of  the  realm  of  England,"  —  here  Mr.  Stephen,  feeling  thai 
his  author  was  going  too  far,  interposes  the  words  "  in  one  sense,"  — 
"  for  thereon,"  adds  Blackstone,  "  onr  courts  of  Admiralty  have  juris- 
diction ;  but  they  are  not  subject  to  the  common  law."  This  is,  in- 
deed, singiilar  reasoning.  Instead  of  saying  that,  because  these  seas 
are  part  of  the  realm  of  England,  the  Courts  of  Admiralty  have  Juris- 
diction over  them,  the  writer  reverses  the  position,  and  says,  that 
because  the  Admiralty  has  jurisdiction  these  seas  are  part  of  the  realm, 
—  which  certainly  does  not  follow.  If  it  did,  as  the  jurisdiction  of  the 
Admiralty  extended,  as  r^ards  British  ships,  wherever  the  sea  rolls, 
the  entire  ocean  might  be  said  to  be  within  the  realm. 

But  to  what,  after  all,  do  these  ancient  authorities  amount?  Of  what 
avail  are  they  towards  establishing  that  the  soil  in  the  three-mile  zone 
is  part  of  the  territorial  domain  of  the  Crown?  These  assertions  of 
sovereignty  were  manifestly  based  on  the  doctrine  that  the  narrow  seas 
are  part  of  the  realm  of  England.  Bnt  that  doctrine  is  now  exploded. 
Who  at  this  day  would  venture  to  alBrm  that  the  sovereignty  thus 
asserted  in  those  times  now  exists?  What  English  lawyer  is  there 
who  would  not  shrink  from  maintaining  —  what  foreign  jurist  who 
would  not  deny  —  what  foreign  government  which  would  not  repel 
anch  a  pretension  ?  I  listened  carefully  to  see  whether  any  such  asser- 
tion would  be  made ;  but  none  was  made.  Ko  one  has  gone  the 
length  of  suggesting,  much  less  of  openly  asserting,  that  tie  jurisdic- 
tion still  exists.  It  seems  to  me  to  follow  that  when  the  sovereignty 
and  Jurisdiction  from  which  the  property  in  the  soil  of  the  sea  was  in- 
ferred is  gone,  the  territorial  property  which  was  suggested  to  be  con- 
sequent upon  it  must  necessarily  go  with  it. 

But  we  are  met  here  by  a  subtle  and  ingenious  argument.  It  is  said 
that  altiiough  the  doctrine  of  the  criminal  Jurisdiction  of  the  admiral 
over  foreigners  on  the  four  seas  has  died  out,  and  can  no  longer  be 
upheld,  yet.  as  now,  by  the  consent  of  other  nations,  sovereignty  over  > 
tliis  territorial  sea  is  conceded  to  us,  the  jurisdiction  formeriy  asserted 
may  be  revived  and  made  to  attach  to  the  newly-acquired  domain.  X 
am  unable  to  adopt  this  reasoning.    JEr  conceaaia,  the  Jnrisdiction  ovel 
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foreignera  in  foreign  Bhips  never  really  existed,  at  aU  erents,  it  hu 
long  been  dead  and  buried,  even  the  ghost  or  it  has  been  laid.  But  it 
is  evoked  from  ils  grave  and  brought  to  life  for  the  purpose  of  apply- 
ing it  to  a  part  of  the  sea  which  wag  iacluded  in  the  whole,  as  to  whicb 
it  is  now  practically  admitted  that  it  never  existed.  From  the  time  the 
jurisdiction  was  asserted  to  the  time  when  the  pretension  to  it  was 
dropped,  it  was  asserted  over  this  portion  of  the  sea  as  part  of  the 
whole  to  which  the  jurisdiction  was  said  to  extend.  If  it  was  bad  as  to 
the  whole  indiscriminate!}',  it  was  bad  as  to  every  part  of  the  whole. 
Bot  why  was  it  bad  as  to  the  whole  ?  Simply  because  the  jurisdiction 
did  not  extend  to  foreigners  in  foreign  ships  on  the  high  seas.  But  the 
waters  in  question  have  always  formed  part  of  the  high  seas.  They 
are  alleged  id  thia  iudictmeut  to  be  so  now.  How,  then,  can  the 
admiral  have  the  jurisdiction  over  them  contended  for  if  be  had  it 
not  before?  There  having  been  no  new  statote  coaferrlng  i^  how  has 
be  acquired  it? 

To  come  back  to  the  subject  of  the  realm,  I  cannot  help  Ukinking 
that  some  oonfbsion  arises  from  the  term  "  realm  "  being  used  in  more 
than  one  sense.  Sometimes  it  is  used,  as  in  the  statute  of  Richard  II., 
to  mean  the  land  of  England,  and  the  internal  sea  within  it,  sometimea 
as  meaning  whatever  the  sovereignty  of  the  Crown  of  England  ex- 
tended, or  was  supposed  to  extend,  over. 

When  it  is  used  as  synonymoua  with  territory,  I  take  the  true  mean- 
ing of  the  term  "  realm  of  England  "  to  be  tlie  territory  to  and  over 
which  the  common  law  of  England  extends  —  in  other  words,  all  that 
is  within  tbe  body  of  any  county  —  to  the  exclusion  of  the  high  seas, 
which  come  under  a  different  jurisdiction  only  because  they  are  not 
within  any  of  those  territorial  divisions,  into  which,  among  other  things 
for  the  administration  of  the  law,  the  kingdom  is  parcelled  out  At  all 
events,  I  am  prepared  to  abide  by  the  distinction  taken  in  the  statutes 
of  Richard  II.  between  the  realm  and  the  sea.  For  centuries  our  judi- 
cial system  in  the  administration  of  the  criminal  law  has  been  divided 
into  two  distinct  and  independent  branches,  the  one  having  jurisdiction 
over  the  land  and  any  sea  considered  to  be  within  the  land  ;  the  other 
over  the  sea  external  to  the  land.  No  concurrent  assent  of  nations, 
that  a  portion  of  what  before  was  treated  as  tbe  high  sea,  and  as  such 
common  to  all  the  world,  shall  now  be  treated  as  the  territory  of  the 
local  state,  can  of  itself,  without  the  authority  of  Pariiament,  convert 
that  which  before  was  in  the  eye  of  the  law  high  sea  into  British  terri- 
tory, and  so  change  the  law,  or  give  to  the  courts  of  this  country,  inde- 
pendently of  legislation,  a  jurisdiction  over  the  foreigner  where  they 
had  it  not  before.  The  argument  in  support  of  the  contrary  appears 
to  me,  I  must  say,  singularly  inconsistent  with  iteelf.  According  to  it 
the  littoral  sea  ia  made  to  assume  what  I  cannot  help  calling  an  amphib- 
ions  character.  At  one  time  it  is  land,  at  another  it  is  water.  Is  it 
desired  to  apply  the  law  of  the  shore  to  it,  so  ss  to  make  the  foreigner 
subject  to  that  law  F  —  it  becomes  so  much  territory.     Do  you  wish  to 
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keep  it  within  Ihe  JorisdictioD  of  Uie  adminl,  as  foa  must  do  to  up* 
liold  this  indictment?  —  it  is  made  to  resume  its  former  character  aa 
part  of  the  high  eeas.  Unable  to  follow  this  vacillating  reasoning,  I 
must  add  that,  to  my  mind,  the  contention  that  the  littoral  sea  forms 
part  of  the  realm  or  territory  of  Great  Britain  Is  fatal  to  the  urgumeut 
which  it  IB  intended  to  support  For,  if  the  sea  thus  becomes  part  of 
the  territory,  as  though  it  were  actually  inter  faucet  terrcB,  it  seems  to 
follow  that  it  must  become  annexed  to  the  main  land,  and  so  become 
part  of  the  adjoining  county,  in  which  case  there  would  be  an  end  to 
the  Admiralty  jurisdicUou.  The  littoral  sea  cannot  be  land  for  one  pur- 
pose and  high  sea  for  another.  Nor  Is  anything  gained  by  substituting 
the  term  *'  territory  "  for  land.  The  law  of  England  knows  but  of  one 
territory,  —  that  which  is  within  the  body  of  a  county.  All  beyond  it  ia 
the  high  sea,  which  is  ont  of  the  province  of  English  law  as  applicable 
to  the  shore,  and  to  which  that  law  cannot  be  extended  except  by 
legislation. 

It  does  not  appear  to  me  that  the  argument  for  the  prosecution  is  ad- 
vanced by  reference  to  encroachments  on  the  sea,  in  the  vaj'  of  har- 
bors, piers,  breakwaters,  and  the  like,  even  when  projected  into  the 
open  sea,  or  of  forts  erected  in  it,  as  is  the  case  in  the  Solent  Where 
the  sea,  or  the  bed  on  which  it  rests,  can  be  physically  occupied  per- 
manently, it  may  be  made  sabject  to  occupation  in  the  same  manner  as 
unoccupied  territory.  In  point  of  fact,  such  encroachments  are  gen- 
erally made  for  the  benefit  of  the  navigation ;  and  are  therefore  read- 
ily acquiesced  in.  Or  they  are  for  the  purposes  of  defence,  and  coma 
within  t^e  principle  that  a  nation  may  do  wjiat  is  necessary  for  the  pro- 
tection of  its  own  territory.  Whether,  if  an  encroachment  on  the  sea 
were  such  as  to  obstruct  the  navigation  to  the  ships  of  other  nations, 
it  would  not  amount  to  a  just  cause  of  complaint,  as  inconsistent  with 
international  rights,  might,  if  the  case  arose,  be  deserving  of  serious 
consideration.  That  such  encroachments  are  occasionally  made  seems 
to  me  to  fall  very  far  short  of  establishing  such  an  exclusive  property 
in  the  littoral  sea  as  that,  in  the  absence  of  legislation,  it  can  be  treated, 
to  all  intents  and  purposes,  as  part  of  the  realm. 

Again,  the  fact,  adverted  to  in  the  course  of  the  discussion,  that  in 
the  west  of  England  mines  have  been  run  out  under  the  bed  of  the  sea 
to  beyond  low-water  mark,  seems  to  me  to  avail  but  little  towards  the 
decision  of  the  question  of  territorial  property  in  the  littoral  sea.  But 
for  the  Act  of  21  &  22  Vict.  c.  109,  to  which  our  attention  has  been 
specially  directed,  I  should  have  thought  the  matter  simple  enough. 
Between  high  and  low  water  mark  the  property  in  the  soil  is  in  the 
Crown,  and  it  is  to  be  assumed  that  it  is  by  grant  or  license  from  tbe 
Crown,  or  by  prescription,  which  presupposes  a  grant,  that  a  mine  is 
carried  beneatii  it.  Beyond  low-water  mark  the  bed  of  the  sea  might, 
I  should  have  thought,  be  said  to  be  unappropriated,  and,  if  capable  of 
being  appropriated,  would  become  the  property  of  the  first  occupier.  I 
should  not  have  thought  that  the  carrying  one  or  two  mines  into  the 
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bed  of  the  sea  beyond  low-w&ter  mark  oould  have  aiiy  real  bearii^  on 
a  question  of  international  law  like  the  present. 

But  the  Act  juBt  referred  to,  and  the  circumstances  out  of  which  it 
arose,  have  been  brought  impressively  to  our  attention  by  the  Lord 
Ctiief  Justiceof  the  Commou  Fleas,  as  showing  that,  according  to  par- 
liaroentarj'  exposition,  the  bed  of  the  sea  beyond  low-nater  mark  b  in 
the  Crown.  I  cannot  help  thinking  that,  when  the  matter  comes  to  be 
looked  at  a  little  more  closely,  it  will  be  found  that  the  facts  by  no 
means  warrant  this  conclusion.  The  Duchy  of  Cornwall,  which  is  vested 
in  His  Royal  Highness  the  Prince  of  Wales,  extends,  as  is  known,  to 
low-water  mark.  Mines  existing  under  the  bed  of  the  sea  within  the 
low-water  mark  having  been  carried  out  beyond  it,  a  question  was 
raised  on  the  part  of  the  Crown  as  to  whether  the  minerals  beyond  the 
low-water  mark,  and  not  within  the  county  of  Cornwall,  as  also  those 
Ij-ing  under  the  sea-shore  between  high  and  k>w-water  mark  within  the 
county  of  Cornwall,  and  under  the  estuaries  and  tidal  rivers  within  the 
county,  did  not  belong  to  the  Crown.  The  matter  having  been  referred 
to  Sir  John  Fatteson,  hi^  decision  as  to  the  mines  and  minerals  below 
lowwater  mark  was  in  favra  of  the  Crown;  with  reference  to  the 
others,  in  &vor  of  the  duchy.  Not  having  bad  the  advantage  of  see- 
ing Sir  John  Pattesoa's  award,  I  am  unaware  whether  the  precise 
grounds  on  which  hia  decision  proceeded  are  stated  in  it,  but  the  tenna 
in  which  it  was  fVamed  may  be  gathered  with  perfect  precision  fVom  the 
recitals  of  the  Act  of  Parliament  which,  by  arrangement,  was  passed 
shortly  afterwards  to  give  statutory  effect  to  the  award.  Prom  the 
recit^  in  the  preamble  to  the  Act  it  appears  that  the  award  was  very 
carefully,  I  may  say  cautiously,  drawn.  After  stating  the  matter  in 
dispute,  and  the  refierence  to  Sir  John  Fattesoo,  the  preamble  goes  on 
to  recite  that  the  arbitrator  had  decided,  — 

"  First,  that  the  right  to  all  mines  and  minerals  lying  under  the  sea- 
shore between  high  and  low-water  marks  within  the  said  county  of 
Cornwall,  and  under  estuaries  and  tidal  nvers,  and  other  places, 
even  below  low-water  mark,  being  in  and  part  of  the  said  county,  is 
vested  in  His  Royal  Highness  as  part  of  the  soil  and  territorial  posses- 
sions of  the  Duchy  of  Cornwall.  Secondly,  that  the  right  to  all  mines 
and  minerals  lying  below  low-water  mark,  under  the  open  sea  adjacent 
to,  but  not  being  part  of,  the  county  of  Cornwall,  is  vested  in  Hei 
M^esty  the  Queen  in  right  of  her  Crown,  although  such  minerals  may 
or  might  be  won  by  workings  commenced  above  low-water  mark  and 
extended  below  it" 

Hie  diffeienoe  between  the  two  parts  of  tl^  recital  is  at  once  appar- 
ent. When  dealmg  with  that  which  is  within  low-water  mark,  the 
award  declares  the  right  to  the  mines  and  minerals  under  the  sea-shore 
to  be  vested  m  His  Royal  Highness  "  as  part  of  the  soil  and  territo- 
rial possessions  of  the  Duchy  of  Comwidl."  But  when  the  learned 
arbitrator  oomes  to  deal  with  the  mines  and  minerals  below  low-water 
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mark,  he  Btops  abort  of  aajing  that  these  mines  and  minerala  belong 
to  Her  M^esty  by  virtue  of  any  ownership  in  the  BoiL  He  confines  him- 
self to  awarding  that  the  right  to  such  mines  and  miueiala  is  vested  in 
Her  Mfyesty  "  in  right  of  her  Crown."  What  the  grouuda  were  on  which 
this  decision  was  based  I  can  only  conjecture.  Sir  John  PattesOB 
may  have  held,  on  the  authority  of  Collia  (p.  63),  that  a  subject  caonot 
have  any  ownership  in  the  soil  below  low-water  mark,  —  and,  thoogb 
standing  next  to  tiie  Throne,  the  Prince  of  Wales  is  still  a  subject,  — 
and  that,  as  between  ttie  Crown  and  a  subject  as  regards  property  in 
or  under  the  open  sea,  the  Crown  bad  the  better  right  Or  the  deci- 
sion may  have  been  founded  on  the  peculiar  oonstitution  of  the  Duchy 
of  Cornwall,  which  is  settled  by  Act-  of  Pariiament  and  occasionally 
reverts  to  the  Crown.  I  canuot  help  thinkiug  that  If  the  arbitrator 
bad  proceeded  ou  the  ground  that  the  bed  of  the  sea  below  low-water 
mark  belonged  to  the  Crown,  he  would  have  said  so,  as  be  had  just  be- 
fore done  with  reference  to  the  soil  above  low-water  marie.  It  ia  true 
that,  when  we  come  to  the  enacting  part  of  the  statute,  that  which  had 
been  left  unsaid  by  Sir  John  Patt«Bon  is  supplied.  The  mines  and 
minerals  beyond  low-water  mark  are  enacted  and  declared  to  be  in  the 
Queen,  in  right  of  ber  Crown,  as  part  of  the  suil  and  possesaiona  of 
the  Crown,  just  as  the  mines  and  minerala  within  low-water  mark  are 
atated  to  be  vested  in  the  Prince  of  Wales  as  Duke  of  Cornwall,  in 
right  of  the  Duchy  of  Cornwall,  as  part  of  the  soil  and  poasesaions  of 
the  duchy.  But  it  is  expressly  declared  that  this  is  to  be  taken  to  be 
so  only  "  as  between  the  Queen  in  light  of  her  Crown,  and  the  Prince 
of  Wales  ID  right  of  the  Duchy  of  Cornwall,"  and  the  rights  of  all 
other  persons  are  expressly  preserved.  I  am  surprised,  I  own,  that  we 
should  be  asked  to  look  on  this  piece  of  legiatation  as  a  parliamentary 
recognition  of  the  universal  right  of  the  Crown  to  the  ownership  of  the 
bed  of  the  sea  below  low-water  mark.  This  was  a  bill  for  the  settle- 
oient  of  the  question  as  to  the  right  to  particular  mines  and  minerals 
between  the  Crown  and  the  duchy,  a  measure  in  which  both  the  royal 
personages  particularly  concerned  and  their  respective  advisers  con- 
cuiTed,  and  in  which  no  other  person  whatever  waa  interested.  To 
what  member  of  Parliament,  even  the  most  eccentric,  could  it  possibly 
have  occurred  to  raise  au  objection  to  it  on  the  ground  that  it  involved 
aa  assertion  of  the  Queen's  right  of  property  in  the  bed  of  the  sea? 
To  whom  would  it  occur  that,  in  passing  it.  Parliament  was  asserting 
the  right  of  the  Crown  to  the  bed  of  the  sea  over  the  three-mile  dis- 
tance, instead  of  settling  a  dispute  as  to  the  speciflc  mines  which  were 
in  question?  With  the  most  unfeigned  respect  for  my  learned  col- 
league, I  cannot  but  think  that  he  has  attached  to  this  piece  of  legisla- 
tion a  degree  of  importance  to  which  it  is  by  no  means  entitled. 

It  thus  appearing,  aa  it  seems  to  me,  that  the  littoral  sea  beyond 
low-water  mark  did  not,  as  distinguished  from  the  rest  of  the  high 
seas,  originally  form  part  of  the  territory  of  the  realm,  the  question 
again  presents  itself  when  and  how  did  it  become  so?    Can  a  portion 
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of  that  wbicb  waa  before  high  sea  have  been  oonTerted  into  British  ter- 
ritorj',  without  any  action  on  the  part  of  the  British  Government  or 
legislature  —  by  the  mere  aasertiona  of  nriters  on  public  law  —  or  evea 
bj'  the  assent  of  other  nationti? 

And  when  in  auppoit  of  this  position,  or  of  the  theory  of  the  three- 
mile  zone  in  general,  the  statements  of  the  writers  on  international  law 
are  relied  on,  the  question  may  well  be  asked,  upon  what  authority  are 
these  statements  founded  ?  When  and  in  what  manner  have  the  nations, 
who  are  to  be  affected  by  such  a  rule  as  these  writers,  following  one 
another,  have  laid  down,  signified  their  assent  to  it?  to  say  nothing  of 
the  difficulty  which  might  be  found  in  saying  to  which  of  these  con< 
flicting  opinions  each  assent  had  been  given. 

For,  even  if  entire  unanimity  had  existed  in  respect  of  the  important 
particulars  to  which  I  have  referred,  in  phioe  of  so  much  discrepancy  of 
opinion,  the  question  would  still  remain,  how  far  the  law  as  stated  by 
the  publicists  had  received  the  assent  of  the  civilized  nations  of  the 
world.  For  writers  on  international  law,  however  valuable  their  labors 
may  be  in  elucidating  and  ascertaining  the  principles  and  rules  of  law, 
cannot  make  the  law.  To  be  binding,  the  law  must  have  received  the 
assent  of  the  nations  who  are  to  be  bound  by  it.  This  assent  may  be 
express,  as  by  treaty  or  the  acknowledged  concurrence  of  governments, 
or  may  be  implied  trom  established  usage,  —  an  instance  of  which  is 
to  be  found  in  the  thct  that  merchant  vessels  on  the  high  seas  are  held 
to  be  subject  only  to  the  law  of  the  nation  under  whose  flag  they  sail^ 
while  in  the  ports  of  a  foreign  state  they  are  subject  to  the  local  law  as 
well  as  to  that  of  their  own  country.  In  the  absence  of  proof  of  assent, 
as  derived  from  one  or  other  of  these  sources,  no  unanimity  on  the 
I>art  of  theoretical  writers  would  warrant  the  Judicial  application  of  the 
law  on  the  sole  authority  of  their  views  or  statements.  Nor,  in  my 
opinion,  would  the  clearest  proof  of  unanimous  assent  on  the  part  of 
other  nations  be  sufficient  to  authorize  the  tribunals  of  this  country'  lo 
apply,  withont  an  Act  of  Parliament,  what  would  practically  amount 
to  a  new  law.  In  so  doing  we  should  be  unjustiflablj'  usurping  the 
province  of  the  legislature.  The  assent  of  nations  is  doubtless  suffi- 
cient to  give  the  power  of  pariiamentary  legislation  in  a  matter  other- 
wise within  the  sphere  of  international  law ;  but  it  would  be  powerless 
to  confer  withont  sucb  legislation  a  jurisdiction  beyond  and  unknown 
to  the  law,  snch  aa  that  now  insisted  on,  a  jurisdiction  ovef  foreigners 
in  foreign  ships  on  a  portion  of  the  high  seas. 

When  I  am  told  that  all  other  nations  have  assented  to  snch  an  abso- 
lute dominion  on  the  part  of  the  littoral  state,  over  this  portion  of  the 
aea,  as  that  their  ships  may  be  excluded  fh>m  it,  and  that,  without 
any  open  legislation,  or  notice  to  them  or  their  subjects,  the  latter  may 
be  held  liable  to  the  local  law,  I  ask,  first,  what  proof  there  is  of  sucdi 
assent  as  here  asserted  ;  and.  secondly,  to  what  extent  has  snch  assent 
been  carried?  a  question  of  infinite  impoitance,  when,  undirected  by 
legislation,  we  are  called  upon  to  apply  the  law  on  the  strength  of  snch 
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assent.  It  is  said  that  we  are  to  take  the  statements  of  the  publicists 
as  conclusive  proof  of  tiie  assent  in  question,  and  much  bos  been  said 
to  impress  on  us  the  respect  which  is  due  to  their  authorityi  and  that 
they  are  to  he  looked  upon  as  witnesses  of  the  facts  to  which  they 
speak,  witnesses  whose  statements,  or  the  foundation  on  which  those 
statements  rest,  we  are  scarcely  at  liberty  to  question.  I  demur  a)t(y 
getber  to  this  position.  I  entertain  a  profound  respect  for  the  opinion 
of  Jurists  when  dealing  with  the  matters  of  juridical  principle  and  opin- 
ion, but  we  are  here  dealing  with  a  question  not  of  opinion,  but  of  fact, 
and  I  most  assert  my  entire  liberty  to  examine  the  evidence  and  see 
upon  what  foundation  these  statements  are  based.  The  question  is 
not  one  of  theoretical  opinion,  but  of  fact,  and,  fortunately,  tiie  writers 
upon  whose  statements  we  are  called  upon  to  act  hare  afforded  us  the 
means  of  testing  those  statements  by^  reference  to  facts.  They  refer  us 
to  two  things,  and  to  these  alone,  —  treaties  and  usage.  Let  us  look  a 
little  more  closely  into  both. 

First,  then,  let  us  see  how  the  matter  stands  as  regards  treaties.  It 
may  be  asserted,  wittiout  fear  of  contradiction,  that  the  rule  tliat  the 
sea  surrounding  the  coast  is  to  be  treated  as  a  part  of  the  adjacent 
territory,  so  that  the  state  shall  have  exclusive  dominion  over  it,  and 
that  the  law  of  the  latter  shall  be  generally  applicable  to  those  passing 
over  it  in  the  ships  of  other  nations,  has  never  been  made  the  subject- 
matter  of  any  treaty,  or,  as  matter  of  acknowledged  right,  has  formed 
the  basis  of  any  treaty,  or  has  even  been  the  subject  of  diplomatic  dis- 
cussion. It  has  been  entirely  the  creation  of  the  writers  on  interna- 
tional law.  It  is  true  that  the  writers  who  have  been  cited  constantly 
refer  to  treaties  in  support  of  tbe  doctrine  they  assert.  But  when  the 
treaties  they  refer  to  are  looked  at,  they  will  be  found  to  relate  to 
two  subjects  only,  —  the  observance  of  the  rights  and  obligations  of 
neutrality,  and  the  exclusive  right  of  iishing.  In  fixing  the  limits  to 
which  these  rights  should  extend,  nations  have  so  far  followed  the 
writers  on  international  law  as  to  adopt  tbe  tiiree-miles  range  as  a  con- 
venient distance.  There  are  several  treaties  by  which  nations  have 
engaged,  in  the  event  of  either  of  them  being  at  war  with  a  third,  to 
treat  the  sea  within  three  miles  of  each  other's  coasts  as  neutral  terri- 
tory, within  whicb  no  warlike  operations  should  be  carried  on ;  instances 
of  which  will  be  found  in  the  various  treatises  on  international  law. 

Thus,  for  instance,  in  the  treaties  of  commerce,  between  Great  Brit- 
ain and  France,  of  September,  1786;  between  France  and  Russia,  of 
January,  1787;  between  Great  Britain  and  the  United  States,  of  Octo- 
ber, 1794,  each  contracting  party  engages,  if  at  war  with  anyotlier 
nation,  not  to  carry  on  hostilities  within  cannon-shot  of  the  coast 
of  the  other  contracting  party ;  or,  if  the  other  should  be  at  war,  not 
to  allow  its  vessels  to  be  captured  within  the  like  distance.  There  are 
many  other  treaties  of  the  like  tenor,  a  list  of  which  is  given  by  Aznni 
(vol.  it.  p.  78) ;  and  various  ordinances  and  laws  have  been  made  by 
(he  different  states  in  order  to  give  effect  to  them. 
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Again,  natJoDS,  possessing  opposite  or  neighboriog  coasts,  bordering 
on  a  common  sea,  liave  sometimes  found  it  expedient  to  agree  that 
tbe  subjects  of  each  sbalt  exerciBe  an  excluBive  right  of  fishing  to  a 
given  distance  from  their  own  shores,  and  here  also  have  accepted  the 
three  miles  as  a  convenient  distance.  Such,  fur  instance,  are  the  trea- 
ties made  between  this  country  and  the  United  States  in  relation  to  the 
fishery  off  the  coast  of  Newfoundland,  and  those  between  thb  country 
and  France  in  reiation  to  the  fishery  on  theii'  respective  shores ;  and 
local  laws  have  been  passed  to  give  effect  to  t^ese  engi^ments. 

But  in  all  these  treaties  diis  distance  is  adopted,  not  as  matter  of 
existing  right  established  by  the  general  law  of  nations,  but  as  matter 
of  mutual  concession  and  convention.  Inat£ad  of  upholding  the  doc- 
trine contended  for,  the  fact  of  these  treaties  having  been  entered  into 
has  rather  tiie  opposite  tendency :  for  it  is  obvious  that,  if  the  territo- 
rial right  of  a  nation  bordering  on  tbe  sea  to  this  portion  of  the  adja- 
cent waters  had  been  established  by  the  common  assent  of  nations, 
these  treaty  arrangements  would  have  been  wholly  superfluous.  Each 
nation  would  have  been  bound,  independently  of  treaty  engagement,  to 
respect  the  neutrality  of  the  other  in  these  waters  as  much  as  in  its 
inland  waters.  The  foreigner  invading  the  rights  of  the  local  fisherman 
would  have  been  amenable,  consistently  with  international  law,  to  local 
legislation  prohibiting  such  infringement,  without  any  stipulation  to 
that  effect  by  treaty.  For  what  object,  then,  have  treaties  been  resorted 
to?  Manifestly  in  order  to  obviate  all  questions  as  to  concurrent  or 
conflicting  rights  arising  under  the  law  of  nations.  Fossibly,  after 
these  precedents  and  all  that  has  been  written  on  this  subject,  it  may 
not  be  too  much  to  say  that,  independently  of  treaty,  the  three-mile 
belt  of  sea  might  at  this  day  be  taken  as  belonging,  for  these  purposes, 
to  the  local  state.  But  it  is  scarcely  l(^cal  to  infer,  from  such  treaties 
alone,  that,  because  nations  have  agreed  to  treat  the  littoral  sea  as 
belonging  to  tbe  conntry  it  adjoins,  for  certain  specified  objects,  they 
have  therefore  assented  to  forego  all  other  rights  previously  enjoyed  in 
common,  and  have  submitted  themselves,  even  to  tbe  extent  of  the 
right  of  navigation  on  a  portion  of  tbe  high  seas,  and  the  liability  of 
their  subjects  therein  to  tbe  criminal  law,  to  the  will  of  tbe  local  sov- 
ereign, and  the  jurisdiction  of  the  local  state.  Equally  illogical  is  it, 
as  it  seems  to  me,  fVom  the  adoption  of  the  three-mile  distance  in  these 
particular  instances,  to  assume,  independently  of  everything  else,  a 
recc^nition,  by  the  common  assent  of  nations,  of  the  principle  that  the 
sahjects  of  one  state  passing  in  ships  within  three  miles  of  the  coast 
of  another  shall  be  in  all  respects  subject  to  tbe  law  of  the  latt«r. 
It  may  be  ttiat  the  maritime  nations  of  the  world  are  prepared  to 
acquiesce  ja  the  appropriation  of  tbe  littoral  sea ;  but  I  cannot  think 
that  these  treaties  help  us  much  towards  arriving  at  the  conclusion 
that  this  appropriatdon  has  actually  taken  place.  At  all  events,  the 
question  remains,  whether  judicially  we  can  infer  that  the  nations  who 
have  been  parties  to  these  treaties,  and  still  fuither  those  who  have 
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Dot,  have  thereby  assented  to  the  appticatioD  of  the  crimiDal  law  of 
other  nations  to  theii  subjects  on  the  vaters  in  questiou,  and  on  the 
strength  of  such  inference  so  apply  the  criminal  law  of  this  country. 

The  uncertainty  in  which  we  are  left,  so  far  as  Judicial  knowledge 
is  concerned,  as  to  the  extent  of  such  assent^  likewise  presents,  I  think, 
a  very  serious  obstacle  to  onr  assaming  the  jurisdiction  we  are  called 
upon  to  exercise,  independently  of  the,  to  ray  mind,  still  more  serious 
difficulty,  that  we  should  be  assuming  it  without  legislative  warrant 

So  much  for  treaties.  Then  how  stands  tlie  matter  as  to  usage,  to 
which  reference  is  so  frequently  made  by  the  publicists  in  support  of 
their  doctrine?  When  the  matter  is  looked  into,  tlie  only  osa^e  found 
to  exist  is  such  as  is  connected  with  navigation,  or  with  revenue,  local 
fisheries,  or  neutrality,  and  it  is  to  these  alone  ^at  the  usage  relied  on 
is  confined.  Usage  as  to  the  application  of  the  general  law  of  the 
locsl  state  to  foreigners  on  the  littoral  sea  there  is  actually  none.  No 
nation  has  arrogated  to  itself  the  right  of  excluding  foreign  vessels 
from  the  use  of  its  external  littoral  waters  for  the  purpose  of  naviga- 
tion, or  has  assumed  the  power  of  making  foreigners  in  foreign  ships 
passing  through  these  waters  subject  to  its  law,  otherwise  than  in 
respect  of  the  matters  to  which  I  have  just  referred.  Nor  have  the 
tribunals  of  anj'  nation  held  foreigners  in  these  waters  amenable  gen- 
erally to  the  local  criminal  law  in  respect  of  offences.  It  is  for  the  first 
time  in  tiie  annals  of  Jurisprudence  that  a  court  of  justice  is  now  called 
upon  to  apply  the  criminal  law  of  the  country  to  such  a  case  as  the 
present 

It  may  well  be,  I  say  again,  that  —  after  all  that  has  been  said  and 
done  in  this  respect  —  after  the  instances  which  have  been  mentioned 
of  the  adoption  of  the  three-mile  distance,  and  the  repeated  assei-tiou 
of  this  doctrine  by  the  writers  on  public  law,  a  nation  which  should  now 
deal  with  this  portion  of  the  sea  as  its  own,  so  as  to  make  foreigners 
within  it  subject  to  its  law,  for  the  prevention  and  punishment  of  ofTences, 
would  not  be  considered  as  infringing  the  rights  of  other  nations.  But 
I  apprehend  that  as  the  ability  so  to  deal  with  these  waters  would 
result,  not  from  any  original  or  inherent  right,  but,  fVom  the  acquies- 
cence of  other  states,  some  outward  manifestation  of  the  national 
will,  in  the  shape  of  open  practice  or  municipal  legislation,  so  as  to 
amount,  at  least  constructively,  to  an  occupation  of  that  which  was  be- 
fore unappropriated,  would  be  necessary  to  render  the  foreigner,  not 
previously  amenable  to  our  general  law,  subject  to  its  control.  That 
such  legislation,  whether  consistent  with  the  general  law  of  nations  or 
not,  would  be  binding  on  the  tribunals  of  this  country  —  leaving  the 
qnestioD  of  its  consistency  with  international  law  to  be  determined 
between  the  governments  of  the  respective  nations  —  can  of  course 
admit  of  do  doubt  The  question  is  whether  such  legislation  would 
not,  at  all  events,  be  necessary  to  justify  onr  courts  in  applying  the 
Inn  of  this  country  to  foreigners  under  entirely  novel  circumstances  in 
which  it  has  never  been  applied  before. 
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It  is  obviously  one  thing  to  say  that  the  legislatare  of  a  natiOD  may, 
IVom  the  commoQ  assent  of  other  nations,  have  acquired  the  full  right 
to  legislate  over  a  i»rt  of  that  which  was  before  high  sea,  and  as  such 
common  to  all  the  world ;  another  and  a  very  different  thing  to  say 
that  the  law  of  the  local  state  becomes  thereby  at  once,  without  any- 
thing more,  applicable  to  foreigners  within  Bucb  part,  or  that,  indepen- 
dently of  legislation,  the  courts  of  the  local  state  can  propria  vigore  so 
apply  it.  The  one  position  does  not  follow  ftoro  the  other;  and  it  is 
essential  to  keep  the  two  things,  the  power  of  Parliament  to  l^slatc, 
and  the  authority  of  our  courts,  without  such  legislation,  to  apply  the 
criminal  law  where  it  could  not  have  been  applied  before,  altogether 
distinct,  which,  it  is  evident,  is  not  always  done.  It  is  unnecessary  to 
the  defence,  and  equally  so  to  the  decision  of  the  case,  to  determine 
whetiier  Parliament  bas  the  right  to  treat  the  three-mile  zone  as  part  of 
the  realm  consistently  with  international  law.  That  is  a  matter  on 
which  it  is  for  Parliament  itself  to  decide.  It  is  enough  for  us  that  it 
has,  so  far  as  to  be  binding  upon  us,  the  power  to  do  so.  The  question 
is  whether,  acting  judicially,  we  can  treat  the  power  of  Parliament  to 
legislate  as  making  up  for  the  absence  of  actual  legislation.  I  am 
clearly  of  opinion  that  we  cannot,  and  that  it  is  only  in  the  instances  in 
which  foreigners  on  the  seas  have  been  made  specifically  liable  to  our 
law  by  statutory  enactment  that  that  law  can  be  applied  to  them.' 

But  the  difficulties  which  stand  in  the  way  of  the  prosecution  are 
not  yet  exhausted.  A  technical  difficulty  presents  itself,  which  appears 
to  be  of  a  formidable  character.  Assuming  everything,  shoit  of  the 
ultimate  conclusion,  to  be  conceded  to  the  prosecution  —  granting  that 
the  three-mile  zone  forms  part  of  the  territory  or  realm  of  England,  and 
that  without  pariiamentary  interference  the  territorial  sea  has  become 
part  of  the  realm  of  England,  so  that  jurisdiction  has  been  acquired 
over  it,  the  questjon  arises,  —  In  whom  is  the  jurisdiction  ?  The  indict- 
ment alleges  that  the  offence  was  committed  on  the  high  seas.  To  sup 
port  this  averment  the  place  in  question  must  still  remain  part  of  the 
high  sea.  But  if  it  is  to  be  held  to  be  the  high  sea,  and  so  within  the 
jurisdiction  of  the  admiral,  the  prosecntion  fails,  if  the  admiral  never 
bad  jurisdictJDD  over  foreigners  in  foreign  ships,  the  proof  of  which 
totally  ffdls,  and  the  negative  of  which,  I  thinlc,  must  be  considered  as 
established :  and  no  assent  on  the  part  of  foreign  nations  to  the  exer- 
cise of  dominion  and  jurisdiction  over  these  waters  can,  without  an 
Act  of  Parliament,  confer  on  the  admiral  or  any  other  judge  of  this 
country  a  lai^r  jurisdiction  than  he  possessed  before.  If  the  littoral 
sea  is  to  be  considered  territory  —  in  other  words,  no  longer  high  sea 
—  tAe  present  indictment  fhila,  and  this,  whether  the  part  in  question 
bas  become  part  of  a  county  or  not  The  only  distinction  known  to 
the  law  of  England,  as  r^ards  the  sea,  is  between  such  part  of  the  sea 

■  Tbe  learned  Cbief  Jiutice  then  examined  the  statoles,  and  decided  that  then  wu 
00  OttxHarj  Jnriidiction  in  this  ouM. — Ed. 


»Google 


18  BEQINA  V.   KETN.  [CSAP.  I 

as  ia  withlD  the  body  of  a  county  and  sach  as  ia  not.  In  the  first  there 
U  Jurisdiction  over  the  foreigner  oa  &  foreign  ship ;  in  the  other,  there 
ia  noL  Such  a  thing  aa  sea  whiub  shall  be  at  one  and  the  same  time 
high  sea  and  also  part  of  the  territory  of  the  realm,  is  unknown  to  the 
present  law,  and  never  had  an  existence,  except  in  the  old  and  sense- ' 
less  theOT7  of  a  universal  dominion  over  the  narrow  seas. 

To  put  this  shortly.  To  sustain  this  indictment  the  littoral  sea  must 
still  be  considered  aa  part  of  the  high  seas,  and  as  such,  nnder  the 
jurisdiction  of  the  admiral.  But  the  admiral  never  had  criminal  juris- 
diction over  foreign  ships  on  the  high  seas.  How,  when  exercising  the 
flinctiona  of  a  British  judge,  can  he,  or  those  acting  in  substitution  for 
him,  assume  a  Jurisdiction  which  heretofore  he  did  not  possess,  unless 
authorized  by  statute?  On  the  other  hand,  if  this  sea  is  to  be  consid- 
ered as  territory,  so  as  to  make  a  foreigner  within  it  liable  to  the  law 
of  England,  it  cannot  come  under  the  jurisdiction  of  the  Admiralty. 

In  the  result,  looking  to  the  iact  that  all  pretension  to  sovereignty 
or  Jurisdiction  over  foreign  ships  in  the  narrow  seas  has  long  since 
been  wholly  abandoned  —  to  the  uncertainty  which  attaches  to  the  doc- 
trine of  the  publicists  as  to  the  degree  of  sovereignty  and  Jurisdiction 
which  may  be  exercised  on  the  so-called  territorial  sea  —  to  the  fact 
that  the  right  of  absolute  sovereignty  therein,  and  of  penal  Jurisdiction 
over  the  subjects  of  other  states,  has  never  been  expressly  asserted  or 
conceded  among  independent  nations,  or,  in  practice,  exercised  and 
acquiesced  in,  except  for  vtolatiqn  of  neutrality  or  breach  of  revenue  or 
fishery  laws,  which,  as  has  been  pointed  out,  stand  on  a  different  foot- 
ing—  as  well  as  to  the  fact  that,  neither  in  legislating  with  reference 
to  shipping,  nor  in  respect  of  the  criminal  law,  has  Parliament  thought 
proper  to  assume  territorial  sovereignty  over  the  three-mile  zone,  so  as 
to  enact  that  all  offences  committed  upon  it,  by  foreigners  in  foreign 
ships,  should  be  within  the  criminal  law  of  this  country,  but,  on  the 
contrary,  wherever  it  was  thongbt  right  to  make  the  foreigner  amenable 
to  our  law,  has  done  so  by  express  and  specific  legislation  —  I  cannot 
think  that,  in  the  absence  of  all  precedent,  and  of  any  judicial  decision 
or  authority  applicable  to  the  present  purpose,  we  should  be  justified  in 
holding  an  offence,  committed  under  such  circumstances;  to  be  punish- 
able by  the  law  of  England,  especially  as  in  so  holding  we  must  declare 
the  whole  body  of  our  penal  law  to  be  applicable  to  the  foreigner  pass- 
ing our  shores  in  a  foreign  vessel  on  his  way  to  a  foreign  port. 

I  am  by  no  means  insensible  to  the  argument  ab  iticonvenienti, 
pressed  upon  us  by  the  Solicitor>General.  It  is,  no  doubt,  desirable, 
looking  to  the  ftequency  of  collisions  in  the  neighborhood  of  our  coasts, 
that  the  comtnaoders  of  foreign  vessels,  who,  by  unskilful  navigation 
or  gross  want  of  care,  cause  disaster  or  death,  should  l>e  aa  maoh 
amenable  to  tht  local  law  as  those  navigating  our  own  vessels,  instead 
of  redress  having  to  be  sought  in  the,  perhaps,  distant  country  of  the 
offender.  But  the  remedy  for  the  deficiency  of  the  law,  if  it  can  be 
made  good  consistently  with  international  law,  —  as  to  which  we  are  not 
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called  upon  to  proDOunce&Q  opinion,  — should  be  supplied  by  the  action 
of  the  legislature,  with  vliom  the  respoDsibility  for  nay  imperfection  of 
the  lair  alobe  teats,  not  by  a  usurpation  on  our  part  of  a  jurisdiction 
which,  without  l^slation,  we  do  not  judLcially  possess. 

This  matter  has  been  sometimes  discussed  upon  the  assumption  that 
the  alternatiTe  of  the  noD-exercise  of  Jurisdiction  on  the  part  of  oar 
courts  must  be  the  total  impunity  of  foreigners  in  respect  of  collision 
arising  from  negligence  in  the  vicinity  of  our  coast  But  this  is  a  mis- 
taken view.  If  by  the  assent  of  other  nations  the  three-mile  belt  of 
sea  has  been  brought  under  the  dominion  of  this  country,  so  that  con- 
sistently with  the  right  of  other  nations  it  may  be  treated  as  a  porUon  of 
British  territory,  which,  of  oourse,  is  assumed  as  the  foundatdon  of  the 
jurisdiction  which  the  courts  of  law  are  here  called  upon  to  exercise,  it 
follows  that  Parliament  can  l^islate  in  respect  of  it  Farliament  has 
only  to  do  so,  and  the  Judges  of  the  land  will,  of  course,  as  in  duty 
bound,  give  full  effect  to  the  law  which  Parliament  shall  eo  create.* 

CoLERiDQB,  C.  J.  I  agree  in  thinking  it  clear  that  unless  the  place 
where  the  offence  was  committed  was  part  of  the  realm  of  England 
locally,  or  unless  the  offence  itself  was  committed  on  board  a  British 
abip,  whether  the  British  ship  was  locally  within  the  realm  of  England, 
or  without  it,  the  couvicUon  cannot  stand.  But  first,  I  think  the 
offence  was  oommitted  witbin  the  realm  of  England ;  and  if  so,  there 
was  Jurisdiction  to  try  it  Whether  there  was  any  jurisdiction,  and  if 
there  were,  what  pari^icular  court  was  to  exercise  it,  are  two  separate 
questions ;  and  I  am  here  concerned  only  with  the  former.  Now  the 
offence  was  committed  much  nearer  to  the  line  of  low-water  mark  than 
three  miles,  and,  therefore,  in  my  opinion,  npon  English  territory.  I 
pass  by  for  the  moment  the  question  of  the  exact  limit  of  the  realm  of 
England  beyond  low-water  mark.  I  am  of  opinion  that  it  does  go 
beyond  low-water  mark,  and  if  it  does,  no  limit  has  ever  been  sug- 
gested which  could  exclude  fh>m  the  realm  the  place  where  this  offence 
was  committed.  But  for  the  difference  of  opinion  upon  the  bench 
and  for  the  great  deference  which  is  due  to  those  who  differ  from  me, 
I  should  have  said  it  was  impossible  to  bold  that  England  ended  with 
low-wator  mark.  I  do  not  of  course  forget  that  it  is  freelj'  admitted 
to  be  within  the  competency  of  Parliament  to  extend  the  realm,  how  far 
soever  it  pleases  to  extend  it  by  enactments,  at  least  so  as  to  bind  the 
tribunals  of  the  country ;  and  I  admit  equaUy  fireely  that  no  eUtuto 
has  in  plain  terms,  or  by  definite  limits,  so  extended  it.  But,  in  my 
Judgment,  no  Act  of  Parliament  was  required.  The  proposition  con- 
tended for,  as  I  understand,  is  that  for  any  act  of  violence  oommitted 
by  a  foreigner  upon  an  English  subject  within  a  few  feet  of  low-water 

>  P*rt  of  the  opiDioQ  u  omitted. 

Brajewell,  J.  A.,  KSLLT,  C.  B.,  Lush,  J.,  and  Sir  R.  Peiluvorx  delivered 
cpiniona  eoneuning  with  that  of  Cookbubn,  C.  J.  Pollock,  B.,  and  Field,  J.  also 
concamd. 

Brett  and  Axphlbtt,  JJ.  A.,  DsSHAH,  Qrove  uid  Lindlby,  JJ.,  delivered  opia* 
ions  concnniog  with  thxt  of  Coleridox,  C.  J.  —  Ed. 
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mark,  ualess  it  happens  on  board  a  Britieh  ship,  the  forei^er  canaot 
be  tried,  and  is  diBpunisbahle.  Ah  I  uoderstand  tlie  propObitLoii,  it 
follows,  furtlier,  that  even  if  the  EDglish  subject  be  an  officer  of  tiie 
CrowD,  aod  the  violence  is  committed  by  the  foreigner  in  resisting  the 
English  officer  in  the  execation  of  duties  which  the  penal  or  police 
laws  of  the  country  compel  htm  to  perform,  laws  to  which  it  is  admit* 
ted  this  coQDtrj  has  for  a  series  of  years  subjected  her  coast  waters, 
still  the  consequence  is  the  same,  and  the  act  of  resistance,  though 
resulting  in  the  death  of  the  officer,  unless  it  takes  place  on  board  a 
'  British  ship,  cannot  be  made  the  subject  of  any  criminal  proceeding  in 
any  court  of  the  country  where  the  officer  has  been  outraged.  This 
it  is  said  has  always  been  the  law,  and  it  is  the  law  now.  The 
argument  e^  incomienieTiti  is  perhaps  not  one  which  sound  logic 
recognizes,  and  a  startling  conclusion  does  not  always  show  that 
the  premises  from  vhich  it  follows  are  nntenable.  But  the  incon- 
venience here  is  so  grave,  and  the  conclusion  so  stai-tling,  as  to 
make  it  reasonable,  I  think,  to  say  that  the  burden  of  proof  lies 
heavy  upon  those  who  disregard  the  inconvenience,  and  maintain  the 
conclusion.  Now  my  brothers  Brett  and  Likdlet  have  shown  that  by 
a  conaenaut  of  writers,  without  one  single  authority  to  the  conti'ary, 
some  portion  of  the  coast  waters  of  a  country  is  considered  for  some 
purposes  to  belong  to  the  counti-y  the  coasts  of  which  they  wash.  I 
concur  in  thinking  that  the  discrepancies  to  be  found  in  these  writers 
as  to  the  precise  estent  of  the  const  waters  which  belong  to  a  country 
(discrepancies,  after  all,  not  serious  since  the  time  at  least  of  Grotins) 
are  not  material  in  this  question ;  because  they  all  agree  in  the  princi- 
ple that  the  waters,  to  some  point  beyond  low-water  mark,  belong  to 
the  respective  countries,  on  grounds  of  sense  if  not  of  necessity,  belong 
to  them  as  territory  of  sovereignty,  in  projJerty,  exclusively,  so  that 
the  niithority  of  France  or  Spain,  of  Holland  or  England,  is  the  only 
authority  recognized  over  the  coast  waters  which  adjoin  these  coun- 
tries. This  is  established  as  solidly  as,  by  the  very  nature  of  the  case, 
any  proposition  of  international  law  can  be.  Strictly  speaking,  in- 
ternational law  is  an  inexact  expression,  and  it  is  apt  to  mislead  if  its 
inexactness  is  not  kept  in  mind.  Law  implies  a  lawgiver,  and  a 
tribunal  capable  of  enforcing  it  and  coercing  its  transgressors.  But 
there  is  no  common  lawgiver  to  sovereign  states ;  and  no  tribunal  has 
the  power  to  bind  them  by  decrees  or  coerce  them  if  they  transgress. 
The  law  of  nations  is  that  collection  of  usages  which  civilized  states 
have  agreed  to  observe  in  their  dealings  with  one  another.  What 
these  usages  are,  whether  a  particular  one  has  or  has  not  been  agreed 
to,  must  be  matter  of  evidence.  Treaties  and  acts  of  state  are  but 
evidence  of  the  agreement  of  nations,  and  do  not,  in  this  country  at 
least,  per  SB  bind  the  tribunals.  Neither,  certainly,  does  a  consensua  of 
jurists  ;  but  it  is  evidence  of  the  agreement  of  nations  on  international 
points  ;  and  on  such  points,  when  they  arise,  the  English  courts  give 
effect,  as  part  of  English  law,  to  such  agreement.    Regarding  Jurists, 
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tben,  in  tbe  light  of  witnesses,  it  is  their  competency  rather  than  their 
ability  which  most  conceras  ub.  We  Sod  a  Dumber  of  men  of  education, 
of  DiaDj  ditTerent  nations,  most  of  them  quite  uninterested  ia  main- 
taining aoy  particular  thesis  as  to  the  matter  now  in  question,  t^reeiag 
generally  for  nearly  three  centuries  in  the  proposition  that  the  territory 
of  a  maritime  country  extends  beyond  low-water  mark.  I  can  hardly 
myself  conceive  stronger  evidence  to  show  that,  as  far  as  it  depends  on 
tbe  agreement  of  nations,  the  territory  of  maritime  countries  does  so 
extend.  For  myself  I  must  add  that,  besides  their  competency,  I  have 
the  greatest  respect  and  admiration  for  tbe  character  and  abilities  of 
such  of  theae  writers  aa  I  am  personally  familiar  with.  It  is  not  ditB- 
cult  in  the  works  of  a  voluminous  writer,  or  indeed  of  any  writer,  nay, 
even  in  tbe  reported  Judgments  of  great  judges,  to  Snd  statements 
exaggerated,  or  untenable,  beliefs  which  lapse  of  time  has  shown  to  be 
unwise,  preju^ces  which  must  always  have  been  foolish.  But  these 
things  do  not  detract  from  the  Just  authority  of  distinguished  men,  and, 
if  the  matter  were  to  be  determined  for  the  first  time,  I  should  not  hesi- 
tate to  bold  tliat  civilized  nations  had  agreed  to  this  prolongatioa 
of  the  territory  of  maritime  states,  npon  the  authority  of  the  writers 
who  have  been  cited  in  tiiis  argument  as  laying  down  tbe  affirmative  of 
this  proposition.  But  it  is  not  now  to  be  done  for  the  first  time.  For 
from  tbe  two  judgments  to  which  I  have  already  had  occasion  to  refer 
it  sufficiently  appears  that  a  number  of  English  judges,  of  the  very 
highest  authority,  have  themselves  accepted  and  acted  upon  the  author* 
ity  of  these  jurists.  Lord  Talbot,  Lord  Hardwicke,  Lord  Mansfield, 
Lord  Stowell,  and  Dr.  Lushington,  form  altogether  a  body  of  Judges 
sufficient  to  support  the  authority  of  the  writers  upon  whom  they  relied. 
Furthermore,  it  has  been  shown  that  English  judges  have  held  repeat- 
edly that  these  coast  waters  are  portions  of  the  realm.  It  is  true  that 
this  particular  point  does  not  seem  ever  distinctly  to  have  ariaen. 
Bnt  Lord  Coke,  Lord  Stowell,  Dr.  Lushington,  Lord  Hatherley,  L.  C, 
Erie,  C.  J. ,  and  Lord  Wensleydale  (and  the  catalogue  might  be  lai^ely 
extended)  have  all,  not  hastily,  but  in  writing,  in  prepared  and  delib- 
erate judgments,  as  part  of  the  reasoning  necessary  to  support  their 
conclusions,  used  language,  some  of  them  repeatedly,  which  I  am 
unable  to  construe,  except  as  asserting,  on  the  part  of  these  eminent 
persons,  that  the  realm  of  England,  tbe  territory  of  England,  the 
property  of  the  State  and  Crown  of  England  over  the  water  and  the 
land  beneath  it,  extends  at  least  bo  far  beyond  the  line  of  low  water 
on  the  English  coast  as  to  include  the  place  where  this  offence  was 
committed.  I  should  only  waste  time  if  I  were  to  go  through  again 
the  cases  whidi  my  learned  brothers  have  so  fully  and  so  accurately 
examined.  It  is,  I  presume,  competent  for  the  court  to  overrule  those 
cases ;  but  at  least  it  must  be  admitted  that  they  decide  as  much  as 
this.  It  is,  perliaps,  referring  to  weaker  authorities  in  order  to  sup- 
port stronger  ones ;  but  I  will  add  that  tbe  English  and  American 
text  writer,  and  two  at  least  of  tbe  most  eminent  American  Judges, 
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Kareh&ll  and  Story,  have  held  the  same  thing.  FurUier,  &t  least  is 
one  remarkable  instanoe,  the  British  Parliament  has  declared  aad 
eoacted  this  to  be  the  taw.  Id  the  present  reign  two  questjoas  arose 
between  Her  Majesty  and  the  Prince  of  Wales  as  to  the  property 
in  minerals  below  faigh-water  mark  around  the  coast  of  ComwalL 
The  first  question  was  as  to  the  property  in  minerals  between  high 
and  low-water  mark  around  the  coasts  of  that  county,  and  as  to 
the  property  in  minerals  below  low-water  mark  won  by  aa  extension 
of  workings  begun  above  low-wat«r  mark.  This  was  referred  by 
Lord  Chancellor  Cranworth  on  the  part  of  Her  Majesty,  and  by  Lord 
Kingsdown,  the  then  Chancellor  of  the  Duchy,  on  the  part  of  the 
Prince  of  Wales,  to  the  arbitration  of  Sir  John  Patteson.  His  decision 
led  to  the  passing  of  an  Act  of  Parliament.  And  a  further  question  as 
to  the  minerals  below  low-water  mark  was  referred  by  Lord  Selbome, 
then  Sir  Boondell  Palmer,  the  Queen's  Attorn ey-Greneral,  and  Sir 
William  Alexander,  the  Attorney- General  to  the  Prince  of  Wales,  to 
the  arbitration  of  Sir  John  Coleridge.  All  the  proceedings  in  both 
references  were  in  writing,  and  by  the  kindness  of  Viscount  Portman, 
the  present  Lord  Warden  of  the  Stannaries,  I  have  been  furnished  witii 
copies  of  the  whole  of  them.  As  might  be  expected  from  the  known 
characters  of  the  persohs  who  drew  and  settled  all  the  statements  in 
both  coses,  the  greatest  learning  and  ability  were  displayed  in  them ; 
most  of  the  authoritiea  cited  before  ua  are  cited  in  the  arguments  oo 
behalf  of  the  Crown  and  tiie  Prince  of  Wales,  and  some  others  of  con- 
siderable importance  not  cited  to  us  are  cited  there.  The  whole  argu- 
ment on  the  part  of  the  Crown  was  founded  on  the  proposition  that  the 
fundus  maris  below  low-water  mark,  and  therefore  beyond  the  limits  of 
the  county  of  Cornwall,  belonged  in  property  to  the  Crown.  The 
Prince  was  in  possession  of  the  disputed  mines ;  he  had  worked  them 
from  land  undoubtedly  his  own,  and,  therefore,  unless  the  Crown  had 
a  right  of  property  in  the  bed  of  the  sea,  not  as  first  occupier,  for  the 
prince  was  first  occupier,  and  was  in  occupation,  the  Crown  must  have 
failed.  The  ailment  on  behalf  of  the  Duchy  was  twofold :  first, 
that  all  which  adjoined  and  was  connected  with  the  County  of  Corn- 
wall passed  to  the  Dukes  of  Cornwall  under  the  wrms  of  the  original 
grant  to  them  at  the  time  of  the  creation  of  the  Ducby ;  and,  therefore, 
that  even  if  the  bed  of  the  sea  elsewhere  belonged  to  the  Crown,  it  had 
passed  from  the  Crown  to  the  duke  in  the  seas  adjacent  to  Cornwall ; 
secondly,  that  the  bed  of  the  sea  did  not  belong  to  the  Crown,  and 
that  the  prince  was  entitled,  as  flrst  occupier,  to  the  mines  thereunder. 
I  pass  by,  as  not  relevant  to  the  present  inquiry,  the  ai^ument  as  to 
the  property  in  the  soil  between  high  and  low  water,  and  I  omit  Sir 
John  Patteson'a  decision  on  that  point  in  favor  of  the  Duchy  as  not 
material.    On  the  second  point  he  thus  expressed  himself :  — 

"  I  am  of  opinion,  and  so  decide,  that  the  right  to  the  minerals 
betow  low-water  mark  remains  and  is  vested  in  the  Crown,  although 
those  minerals  may  be  won  by  workings  commenced  above  low-water 
mark  and  extended  below  it." 
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And  be  recommended  the  paasing  of  ao  Act  of  Parliament  to  give 
practical  effect  to  his  decieioii,  so  far  ae  it  was  in  favor  of  the  Crown. 
The  Act  of  Parliament  accordingly  was  passed,  the  21  &  22  Vict. 
c.  109,  a  public  Act.  By  s.  2  it  ia  not  merely  enacted,  but  declared 
and  enacted  as  follows :  — 

"All  mines  and  minerals  lying  below  low-water  mark  under  the 
open  sea  adjaceut  to  but  not  being  part  of  the  County  of  Cornwall  are, 
as  between  the  Queen's  Majesty,  in  right  of  her  Crown,  on  the  one 
hand,  and  His  Royal  Highness  Albert  Edward  Frinoe  of  Wales  and 
Duke  of  Cornwall,  in  right  of  bis  Ducby  of  Cornwall,  on  the  other 
hand,  vested  in  Her  Majesty  the  Qneen  In  right  of  her  Crown  as  part 
of  the  soil  and  territorial  possessions  of  the  Crown." 

A  subsequent  question  was  raised  as  to  minerals  in  the  beds  of 
estuaries  below  low-water  mark,  but,  so  to  speak,  intra  fauca  Comur 
bia;  and  tbia  question,  which  arose  after  the  death  of  Sir  John 
Patteson,  was  referred  for  decision  to  Sir  John  Coleridge.  This  de- 
cision was  substautially  in  favor  of  the  Prince,  and  the  at^uments  in 
the  former  case  were  repeated  before  him ;  but  as  he  had  to  decide  the 
matter  after  the  passing  of  the  Act  of  Parliament,  and  in  tmth  as  to  tbe 
construction  to  be  placed  upon  its  clauses,  it  is  not  material  to  refer 
in  detail  to  the  words  of  bis  judgment  and  award,  ft  is  tme,  that  the 
particular  question  between  Her  Majesty  and  the  Prince  of  Wales, 
which  arose  in  respect  of  the  bed  of  the  sea  adjacent  to  the  county  of 
Cornwall,  could  not,  as  far  as  I  know,  arise  in  respect  of  the  bed  of 
the  sea  adjacent  to  any  other  county.  Bat  it  might  well  arise  between 
Her  Majesty  and  private  persons  all  round  the  British  islands.  The  sov- 
ereign  stands  in  no  more  peculiar  relation  to  Cornwall  than  she  does  to 
KenL  There  is  no  reason,  legal  or  otherwise,  ae  far  as  I  am  aware, 
why  the  bed  of  the  sea  *'  adjacent  to  but  not  part  of  the  county  of 
Cornwall "  should  be,  and  why  the  bed  of  the  sea  adjacent  to,  but  not 
part  of  the  county  of  Kent,  where  this  offence  was  committed,  should 
not  be  '*  part  of  the  soil  and  territorial  possession  of  the  Crown,"  in 
the  words  of  the  Act  of  Paiiiament.  Parliament  did  bnt  apply  to  a 
particular  case,  in  order  to  settle  a  question  between  the  two  highest 
persons  in  the  state,  that  which  is  and  always  has  been  the  law  of  this 
country.  We  have  therefore  it  seems  the  express  and  definite  author- 
ity of  Parliament  for  the  proposition  that  the  realm  does  not  end  with 
low-water  mark,  but  that  the  open  sea  and  the  bed  of  it  are  part  of  the 
realm  and  of  the  territory  of  the  sovereign.  If  so  it  follows  that  Brit- 
ish law  is  supreme  over  it,  and  that  the  law  must  be  administered  by 
some  tribunaL  It  cannot,  for  the  reasons  assigned  by  my  Brotlier 
Brett,  be  administered  by  the  Judges  of  Oyer  and  Terminer ;  it  can 
be,  and  always  could  be,  by  the  Admiralty,  and  if  by  the  Admiralty, 
then  by  the  Central  Criminal  Court,  I  do  not  feel  much  pressed  by 
the  nndonbted  fact  that  no  record  can  be  found  of  the  exercise  of  this 
particular  authority.  Cases  of  collision  are  not  often  the  subject  of 
criminal  inquiry,  they  do  not  often  happen  within  local  limits  so  as  tg 
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raise  thia  particular  queBtion.  If  they  were  cases  of  wanton  violence 
they  would  id  foimer  days,  I  conceive,  have  been  very  summarily  dis- 
posed of.  Sometimes,  no  doubt,  the  fact  that  a  jurisdiction  b&s  uever 
been  exercised  is  a  strong  argument  against  the  existence  of  the  juris- 
diction ;  but  the  force  of  this  argument  varies  with  circumstances ; 
and  though  undoubtedly  it  is  a  matter  to  be  considered,  it  does  not,  I 
think,  in  this  case  outweigh  the  ai^uments  which  establish  its  exist- 
ence. On  the  wliole,  therefore,  I  am  of  opinion  on  the  first  point  that 
the  conviction  is  right.  I  &m  of  the  same  opinion,  though  with  some 
doubt,  upon  the  second,  that  is,  that  the  offence  was  committed  on 
board  an  English  ship.  If  this  had  been  murder  it  would,  as  I  under- 
stand the  law,  be  clear  that  tbe  offence  was  so  committed.  I  need  cite 
Qo  further  authority  than  the  case  of  Reg.  v.  Armstrong,  13  Cox  Cr. 
C.  184,  decided  in  1875,  by  my  lamented  brother  Archibald.  I  think 
I  follow,  and  I  am  sure  I  feel  the  weight  of,  tbe  reasoning  which  has 
brought  the  Lord  Chief  Justice  to  the  opposite  conclusion  on  this 
point  But  on  the  whole,  though  not  without  some  hesitation,  I  concur 
in  the  reasoning  of  my  brother  Denhan,  and  I  think  the  same  rule 
should  apply  in  manslaughter  which  applies  in  murder.  And  on  the 
second  point,  therefore,  I  am  of  opinion  that  tbe  coaviction  was  right 
and  should  be  aflSrmed.^ 


WILDENHUS'S   CASE. 

SOPSEHE  COOBT  OF  TBE  U.VITED  StATES.  1886. 
{Reporttd  120  U.  S.  1] 
This  appeal  brought  up  an  application  made  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  New  Jersey,  by  Charles  Mali,  the 
'^  Consul  of  His  Majesty  the  King  of  tbe  Belgians,  for  tbe  States  of 
New  York  and  New  Jersey,  in  tbe  Unit«d  States,"  for  himself  as  such 
consul,  "and  in  behalf  of  one  Joseph  Wildcnbus,  one  Gionviennie 
Gohnbosich,  and  one  John  J.  Oetenmeyer,"  for  the  release,  upon  a 
writ  of  habeas  corpus,  of  Wildenhus,  Gobnbosich,  and  Ostenmeyer 
from  the  custody  of  the  keeper  of  the  common  jail  of  Hudson  County, 
New  Jersej',  and  their  delivery  to  the  consul,  "  to  be  dealt  with 
according  to  the  law  of  Belgium."  The  facts  on  which  the  applicaUon 
rested  were  thus  stated  in  the  petition  for  tbe  writ :  — 

"  Second.    That  on  or  about  the  sixth  day  of  October,  1886,  on 
board  the  Belgian  steamship  Noordland,  there  occurred  an  affray  be- 
tween the  said  Joseph  Wildenhus  and  one  Fijens,  wherein  and  whereby 
it  is  chai-ged  that  the  said  Wildenhus  stabbed  with  a  knife  and  inflicted 
I  the  said  Fijens  a  mortal  wound,  of  which  he  afterwards  died. 
Third.    That  the  said  Wildenhus  is  a  subject  of  the  Kingdom  of 
8ra  also  Ellis  ti.  Mitchell  (Suprrnie  Conrt  of  Hong  Kong.  1S74),  V.  8.  FoMign 
ions,  1876,  800,  and  the  accampanying  diplomatic  correapondBiico.  —  Ed, 
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Bulgium  ftnd  has  his  domicil  therein,  and  is  one  of  the  crew  of  the  said 
tituamsliip  Nooniland,  and  was  such  when  the  said  affray  occurred. 

"  Fourth.  That  the  said  Fijene  was  kIbo  a  Bubjeut  of  fielgiom  and 
had  his  domicil  and  residence  therein,  and  at  the  time  of  the  eaid 
affray,  aa  well  as  at  the  time  of  hie  subsequeDt  death,  was  one  of  the 
crew  of  the  said  Bteamsbip. 

"  Fiftli.  That  at  the  time  said  affray  occurred  tbe  said  steaniBbip 
Noordland  was  lying  moored  at  the  dock  of  tbe  port  of  Jersey  City,  id 
said  State  of  New  Jersey. 

"  Si^k.  That  tbe  said  affray  occurred  and  ended  wholly  h«low  the 
deck  of  tbe  said  steamship,  and  that  the  tranquillity  of  tbe  tiaid  port  of 
Jersey  City  was  in  nowise  disturbed  or  endangered  thereby. 

"  SeoetUh.  That  said  affray  occurred  in  the  presence  of  several 
witnesses  all  of  whom  were  and  still  are  of  the  crew  of  the  said  vessel, 
and  that  no  other  person  or  persons  except  those  of  tbe  crew  of  s^d 
vessel  were  present  or  near  by. 

"^  Eighth,  Your  petitioner  therefore  respectfully  shows  unto  this 
honorable  court  that  tbe  said  affray  occurred  outeide  of  the  Jurisdiction 
of  tbe  said  State  of  New  Jersey. 

"  Ninth.  But,  notwithstanding  the  foregoing  facta,  your  petitioner 
respectfully  furtber  sbows  that  the  police  authorities  of  Jersey  City,  io 
said  State  of  New  Jersey,  have  arrested  the  ssid  Joseph  Wildenbus, 
and  also  tbe  ssid  Gionviennie  Gobnbosicb  and  John  J.  Ostenmeytir,  of 
the  crew  of  tbe  said  vessel  (one  of  whom  is  a  quartermaster  thereof), 
and  that  said  Joseph  Wildenbus  has  been  committed  by  a  police  ma^s- 
trate,  acting  under  the  authority  of  the  sud  state,  to  the  common  Jul 
of  the  county  of  Hudson,  on  a  charge  of  an  indictable  off'ence  under  tbe 
laws  of  the  said  State  of  New  Jersey,  and  is  now  held  in  confiaemeat 
by  Uie  keeper  of  the  said  Jail,  and  that  the  others  of  the  said  crew 
arrested  as  aforesaid  are  also  detained  in  custody  and  confinement  aa 
witnesses  to  testify  in  such  proceedings  as  may  hereafter  be  had  against 
the  said  Wildenbus." 

Mb.  Chief  JosncK  Waffe,*  after  stating  tbe  case  as  above  reported, 
delivered  the  opinion  of  tbe  court. 

By  S§  751  and  753  of  the  Revised  Statutes  the  courts  of  the  United 
States  have  power  to  issue  writs  of  habeas  corpus  which  shall  extend  to 
prisoners  in  Jail  when  they  are  in  "  custody  in  violation  of  the  ConstitU' 
tion  or  a  law  or  treaty  of  the  United  States,"  and  the  question  we  have 
to  consider  is,  whether  these  prisoners  are  held  in  violation  of  the  provi- 
sions of  the  existing  treaty  between  the  United  States  and  Belgium. 

It  is  part  of  the  law  of  civilized  nations  that  when  a  merchant  vessel 
of  one  country  enters  the  ports  of  another  for  the  purposes  of  trade, 
it  subjects  itself  to  the  law  of  the  place  to  which  it  goes,  unless  by 
treaty  or  otherwise  tbe  two  countries  have  come  to  some  different 
Doderstandir^  or  agreement ;    for,  as  was  said  by  Chief  Justice  Map 

1  Hm  acjctuDSiitt  ant)  part  o(  the  opinion  ue  omitted.  —  Ea 
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shall  in  The  Exdiange,  7  Cranch,  116,  144,  '<  it  woulcl  be  obiiousl; 
inconvenient  and  dangerous  to  society,  and  wonld  snbject  the  lans  to 
continual  infraction,  and  the  government  to  degradation,  if  such  .  .  . 
merchants  did  not  owe  temporary  and  local  allegiance,  and  were  not 
amenable  to  the  jurisdiction  of  the  countrj-."  United  States  v.  Diekel- 
man,  92  U.  S.  520 ;  1  PhiUimore's  Int.  Law,  Sd  ed.  483,  §  351 ;  Twiss' 
Law  of  Nations  in  Time  of  Feace,  229,  §  159  ;  Creasy's  Int  Law, 
167,  g  176 ;  Ualleck's  Int.  Law,  1st  ed.  171.  And  the  EngUsh  judges 
have  uniformly  recognized  the  rights  of  the  courts  of  the  country  of 
which  the  port  is  part  to  punish  crimes  committed  by  one  foreignev  on 
another  in  a  foreign  merchant  ship.  Regina  u.  Cunningham,  Bell  C. 
C.  72  ;  s.  C.  8  Cox  C.  C.  104 ;  Regina  v.  Anderson,  11  Cox  C.  G.  198, 
204  ;  B.  G.  L.  R.  1  C.  C.  161,  165 ;  Regina  v.  Keyn,  13  Cox  C.  C.  403, 
486,  525 ;  s.  c.  2  Ex.  Div.  63,  161,  213.  As  the  owner  has  volnntanly 
taken  bis  vessel  for  his  own  private  purposes  to  a  place  within  the 
dominion  of  a  government  other  than  his  own,  and  from  which  he 
seeks  protection  during  bis  stay,  he  owes  that  government  such  alle- 
giance for  the  time  being  as  is  due  for  the  protection  to  which  he 
becomes  entitled. 

From  experience,  however,  it  was  found  long  ago  that  it  would  be 
beneficial  to  commerce  if  the  local  government  would  abstain  fh>m 
interfering  with  the  internal  discipline  of  the  ship,  and  the  general  regu- 
lation of  the  rights  and  duties  of  the  cheers  and  crew  towards  the 
vessel  or  among  themselves.  And  so  by  comity  it  came  to  he  generally 
understood  among  civilized  nations  that  tM  matters  of  discipline 
and  all  things  done  on  board  which  affected  only  the  vessel  or  those 
belonging  to  her,  and  did  not  involve  the  peace  or  dignity  of  the 
country,  or  the  tranquillity  of  the  port,  should  be  left  by  the  local  gov- 
ernment to  be  dealt  with  by  the  authorities  of  the  nation  to  which  the 
vessel  belonged  as  the  laws  of  that  nation  or  the  interests  of  its  com- 
merce shoald  require.  But  if  crimes  are  committed  on  board  of  a  char- 
acter to  disturb  the  peace  and  tranquillity  of  the  country  to  which  the 
vessel  has  been  brought,  the  offenders  have  never  by  comity  or  usage 
been  entitled  to  any  exemption  from  the  operation  of  the  local  laws  for 
their  punishment,  if  the  local  tribunals  see  fit  to  assert  their  authority. 
Such  being  the  general  public  law  on  this  subject,  treaties  and  con- 
ventions have  been  entered  into  by  nations  having  commercial  inter- 
course, the  purpose  of  which  was  to  settle  and  define  the  rights  and 
duties  of  the  contracting  parties  with  respect  to  each  other  in  these 
particulars,  and  thus  prevent  the  inconvenience  that  might  arise  from 
attempts  to  exerdse  conflicting  jurisdictions. 

[The  learned  Chief  Justice  here  stated  the  terms  of  successive  con- 
ventions entered  into  between  the  United  States  and  foreign  nations, 
and  proceeded :  — ] 

It  thus  appears  that  at  first  provision  was  made  only  for  giving  con- 
suls police  authority  over  the  interior  of  the  ship  and  Jurisdiction  in 
(»vil  matters  arising  out  of  disputes  or  differences  on  board,  that  is  to 
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Bay,  between  tboae  belonging  to  the  veaaeL  Uncler  this  police  anthor* 
hy  the  duties  of  the  cooaula  were  evidently  confined  to  the  raainte* 
nance  of  order  and  discipline  on  board.  This  gave  them  no  power  to 
punish  for  Crimea  against  the  peace  of  the  country.  In  fact,  they  were 
expressly  prohibited  from  interfering  with  the  local  police  in  matters  of 
that  kind.  The  cases  of  "The  Sally"  and  "The  Kewton"  (Wheat 
Internat.  Law,  3d  ed.,  15S),  are  illustrative  of  this  position.  That  of 
*'  The  Salty"  related  to  the  discipline  of  the  ship,  and  that  of  "The 
Newton  "  to  the  mainteuance  of  order  on  board.  In  neither  case  was 
the  disturbance  of  a  character  to  aSect  the  peaee  or  the  dignity  of  the 
country. 

In  the  next  conventions  consuls  were  simply  made  Judges  and  arbi- 
trators to  settle  and  adjust  differences  between  those  on  board.  This 
clearly  related  to  such  differences  between  those  belonging  to  the  vessel 
as  are  capable  of  adjustment  and  settlement  by  Judicial  decision  or  by 
arbitration,  for  it  simply  made  the  consuls  Judges  or  arbitrators  in  such 
matters.  That  would  of  itself  exclude  all  idea  of  puuisbment  for  crimes 
against  the  State  which  affected  the  peace  and  tranquillity  of  the  port ; 
but,  to  prevent  all  doubt  on  this  subject,  it  was  expressly  provided  that 
it  should  not  apply  to  differences  of  that  character. 

Kext  came  a  form  of  convention  which  in  terms  gave  the  consuls 
authority  to  cause  proper  order  to  be  maintained  on  board  and  to 
decide  disputes  between  the  officers  and  crew,  but  allowed  tbe  local 
authorities  to  interfere  if  the  disorders  taking  place  on  board  were  of 
such  a  nature  as  to  disturb  the  public  tranquillity,  and  that  is  substan- 
tially all  there  is  in  the  oonvention  with  Belgium  which  we  have  now  to 
consider.  This  treaty  is  the  law  which  now  governs  the  conduct  of  the 
United  States  and  Belgium  towards  each  other  in  this  particular. 
Each  nation  has  granted  to  the  other  such  local  Jurisdiction  within  ite 
own  dominion  as  may  be  necessary  to  maintain  order  on  board  a  mer- 
chant vessel,  but  has  reserved  to  itself  the  right  to  interfere  if  the  dis- 
order on  board  is  of  a  nature  to  disturb  the  public  tranquillity. 

The  treaty  is  part  of  the  supreme  law  of  the  United  States,  and  has 
the  same  force  and  effect  in  New  Jerney  that  it  is  entitled  to  elsewhere. 
If  it  gives  the  consul  of  Senium  exclusive  jurisdiction  over  the  offence 
which  it  is  alleged  has  been  committed  within  the  territory  of  New  . 
Jersey,  we  see  no  reason  why  he  may  not  enforce  liis  rights  under  the 
treatyby  writ  of  Aodeos  corpus  in  any  proper  court  of  the  United  States. 
This  being  the  case,  the  only  important  question  left  for  our  determina- 
tion is  whether  the  thing  which  has  been  done  —  the  disorder  that  has 
arisen  —  on  board  this  vessel  is  of  a  nature  to  distorb  the  public  peace, 
or,  as  some  writers  term  it,  tbe  "  public  repose  "  of  the  people  who  look 
to  the  state  of  New  Jersey  for  their  protection.  If  the  thing  done  — 
"  ttie  disorder,"  as  it  is  called  in  the  treaty  —  is  of  a  character  to  affect 
those  on  shore  or  in  the  port  when  it  becomes  known,  the  fact  that  only 
those  on  the  ship  saw  it  when  it  was  done  is  a  matter  of  no  moment. 
Those  who  are  not  on  the  vessel  pay  no  special  attention  to  the  mera 
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disputes  or  quarrels  of  the  seamen  while  oq  board,  whether  they  occur 
under  deck  or  above.  Neither  do  the}'  as  a  rule  care  for  anything  done 
on  board  which  relates  only  to  tlie  discipline  of  the  ship,  or  to  the  pre- 
servation of  order  and  autbority.  Not  so,  however,  with  crimes  which 
from  their  gravity  awaken  a  public  interest  as  soon  as  they  become 
known,  and  especially  those  of  a  character  which  every  civilized  nation 
considers  itself  bound  to  provide  a  severe  punishment  for  when  com- 
mitted within  its  own  Jurisdiction.  In  such  cases  inquiry  is  certain  to 
be  instituted  at  once  to  ascertain  how  or  why  the  thing  was  done,  and 
the  popular  excitement  rises  or  falls  as  the  news  spreads  and  the  facts 
become  known.  It  is  not  alone  the  publicity  of  the  act,  or  the  noise 
and  clamor  which  attends  it,  that  fixes  the  nature  of  the  crime,  but  the 
act  itself.  If  that  is  of  a  character  to  awaken  public  interest  when  it 
becomes  known,  it  is  a  "  disorder"  the  nature  of  which  is  to  affect  the 
community  at  lai^  and  consequently  to  invoke  the  power  of  the  local 
government  whose  people  have  been  disturbed  by  what  was  done. 
The  very  nature  of  such  an  act  is  to  disturb  the  quiet  of  a  peaceful 
community,  and  to  create,  in  the  language  of  the  treaty,  a  "disorder" 
which  will  '^disturb  tranquillity  and  public  order  on  shore  or  in  the 
port."  The  principle  which  governs  Uie  whole  matter  is  this :  Dis- 
orders which  disturb  only  the  peace  of  the  ship  or  those  on  board  are 
to  be  dealt  with  exclastvely  by  the  sovereignty  of  the  home  of  the  ship, 
but  those  which  disturb  the  public  peace  may  be  suppressed,  and,  if 
need  be,  the  offenders  punished  by  the  proper  authorities  of  the  local 
jurisdiction.  It  may  not  be  easy  at  all  times  to  determine  to  which  of 
the  two  Jurisdictions  a  particular  act  of  disorder  belongs.  Much  will  un- 
doubted!}' depend  on  the  attending  circumstances  of  the  particular  case, 
but  all  must  concede  that  felonious  homicide  is  a  subject  for  the  local 
Jurisdiction,  and  that  if  the  proper  authorities  are  proceeding  with  the 
case  in  a  regular  way,  the  consul  has  no  right  to  interfere  to  prevent  it. 
That,  according  to  the  petition  for  the  kabeas  corpus,  is  this  case. 

This  is  fully  in  accord  with  the  practice  in'France,  where  the  govern- 
ment has  been  quite  as  liberal  towards  foreign  nations  in  this  particular 
as  any  other,  and  where,  as  we  have  seen  in  the  cases  of  "  The  Sally  " 
and  "  The  Newton,"  br  a  decree  of  the  Council  of  State,  representing 
.  the  political  department  of  the  government,  the  French  courts  were  pre- 
vented from  exercising  Jurisdiction.  But  afterwards,  in  1859,  in  the 
case  of  Jally,  the  mate  of  an  American  merohantman,  who  had  killed 
one  of  the  crew  and  severely  wounded  another  on  board  the  ship  in  the 
port  of  Havre,  the  Court  of  Cassation,  the  highest  judicial  tribunal  of 
France,  upon  full  consideration  held,  while  the  Convention  oi'  1853  was 
In  force,  that  the  French  courts  liad  rightful  Jurisdiction,  for  reasons 
which  sufficiently  appear  In  the  following  extract  from  its  Judgment : 

"  Considering  that  it  is  a  principle  of  the  law  of  nations  that  ever; 
state  has  sovereign  Jurisdiction  throughout  its  territory ; 

"  Considering  that  by  the  terms  of  Article  8  of  the  Code  Napoleon 
the  laws  of  police  and  safety  bind  all  those  who  inhabit  French  territory, 
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U)d  ttiat  consequently   foreigners,  even  tranteuntea,  find  themeelvea 
nbject  to  those  Iswb  ; 

"  Conaidering  that  merchant  vesaels  entering  the  port  of  a  nation 
other  than  that  to  which  they  belong  caoDOt  be  withdrawn  fVom  the 
territorial  jurisdiction,  in  any  case  in  which  the  interest  of  the  state  of 
which  that  port  forms  part  finds  itself  concerned,  without  danger  to 
good  order  and  to  the  dignity  of  the  government ; 

"  Conaideriug  that  every  stale  is  interested  in  the  repression  of 
crimes  and  oB^nces  that  may  be  conunitted  in  the  porta  of  its  benitory, 
not  only  by  the  men  of  the  ship's  company  of  a  foreign  merchant  vessel 
towards  men  not  forming  part  of  that  company,  but  even  by  men  of  the 
ship's  company  among  themaelves,  whenever  the  act  is  of  a  nature  to 
compromise  the  tranquillity  of  the  port,  or  the  intervention  of  the  local 
anthority  is  invoked,  or  the  act  constitutes  a  crime  by  common  law  " 
(droit  eommun,  the  law  common  to  all  civilized  nations),  "  the  gravity 
of  which  does  not  permit  any  nation  to  leave  it  nnpunished,  without 
impugning  its  rights  of  Jurisdictional  and  territorial  sovereignty, 
because  that  crime  la  in  itself  the  most  manifeat  as  well  aa  the  most 
flagrant  violation  of  the  laws  which  it  is  the  duty  of  every  nation  to 
cause  to  be  respected  in  all  parts  of  its  territory."  1  Ortolan  Diplo- 
matie  de  la  Mer  (4th  ed.),  pp-  455,  456 ;  Sirey  Qf.  S.),  1859,  p.  189. 
The  Judgment  qf  ths  Gireuit  Court  it  affirmed^ 
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Complaint  on  the  St.  of  1886,  c.  192,  S  1.  charging  that  the 
defendant,  while  commorant  of  Falmouth,  in  the  county  of  Barnstable, 
at  Falmouth,  on  July  19,  1889,  "  did  then  and  there  draw,  set,  stretch, 
and  use  a  purse  seine  for  the  taking  of  fish  in  the  waters  of  Buzzard's 
Eay.  within  the  Jurisdiction  of  this  Commonwealth." 

Trial  in  the  Superior  Court,  before  Shkrhan,  J.,  who,  after  a  verdict 
of  guilty,  reported  the  case  for  the  determination  of  this  court,  in 
substance  as  follows. 

,  The  evidence  introduced  by  the  government  tended  to  show  that  the 
defendant  and  others,  who  were  citizens  of  Rhode  Island,  and  were 
officers  and  crew  of  the  fishing  steamer  "A.  T.  Serrell,"  on  the  day 
alleged,  were  engaged  in  drawing,  setting,  stretching,  and  using  a  pnrse 

'  For  casM  lUuitntiDg  th«  peculisr  quettioiia  of  jorudiction  uising  betnecn  the 
«tat«  sud  the  United  StAtes  coarM,  lee  Teonessee  v.  Davis,  100  U.  S.  257  ;  In  rt  Cot, 
137  n.  S.  731 ;  /»  n  Nugle,  I3S  U.  S.  1 ;  MsDchestar  v.  MsMscbiuettt,  13S  U.  S. 
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seine  for  the  takiog  of  fish  in  the  vatera  of  Bnzzard'e  Bay ;  that  the 
place  where  the  defendant  and  the  others  were  so  engf^ed  was  about, 
and  not  exceeding,  one  mile  and  a  quarter  Irom  a  point  on  the  shore 
midwaj'  from  the  north  line  of  the  town  of  Falmouth  to  the  south  line 
thereof ;  that  the  point  where  they  were  ao  using  said  seine  was  within 
that  part  of  Bnzzard'B  Bay  which  the  Harbor  and  Land  Commissioners, 
acting  under  the  provisions  of  section  2  of  chapter  196  of  the  Acts  of 
the  year  1881>  had,  bo  far  as  they  were  capable  of  doing  so,  assigned 
to  and  made  a  part  of  the  town  of  Falmouth ;  that  the  defendant  and 
bia  assodates,  on  that  day  and  at  that  place,  caught  with  a  seine  a 
large  quantity  of  the  Ash  called  menhaden ;  that  in  so  doing  no  fixed 
apparatus  was  used,  and  the  bottom  of  the  sea  was  not  encroached 
upon  or  disturbed ;  that  the  distance  between  the  headlands  at  the 
mouth  of  Bnzzard'a  Bay,  viz.  at  Westport  in  the  county  of  Bristol  on 
the  one  aide,  and  the  island  of  Cuttyhunh,  the  most  southerly  of  the 
chain  of  islands  lying  to  the  eastward  of  Buzzard's  Bay,  and  known  as 
the  Elizabeth  Islands,  in  the  county  of  Dukes  County,  on  the  other  side, 
was  more  than  one  snd  less  than  two  marine  leagues ;  and  that  the 
distance  ocroaa  aaid  bay  at  the  point  where  the  acts  of  the  defendant 
were  done  is  more  than  two  marine  leagues,  and  tlie  opposite  points 
are  in  different  conntiea. 

The  defendant  did  not  dispute  any  of  the  evidence  offered  by  the 
government,  but  introduced  evidence  tending  to  show  that  it  was 
impossible  to  discern  objects  across  from  one  headland  to  the  other  at 
tbe  mouth  of  Buzzard's  Bay ;  that  the  steamer  was  of  Newport,  Rhode 
Island^duly  enroUed  and  licensed  at  that  port  under  the  lawa  of  the 
United  States  for  carrj'ing  on  the  menhaden  fishery ;  that  he  was  in 
the  employ  of  a  firm  engaged  in  the  State  of  Rhode  Island  in  the  busi- 
ness of  seining  menhaden  to  be  sold  for  bait,  and  to  be  manufactured 
into  fish  oil  and  fertilizer ;  that  he  was  engaged  in  fishing  for  menhaden 
only,  and  caught  no  other  fish ;  that  menhaden  is  not  a  food  fish,  and 
is  only  valuable  for  the  purpose  of  bait  and  tbe  manufacture  of  fish  oil 
and  fertilizer ;  and  that  the  taking  of  menhaden  by  seining  does  not 
tend  in  any  way  to  decrease  tbe  qnantity  and  variety  of  food  flahea. 

It  was  conceded  by  the  government  that  the  defendant  was  em- 
ployed upon  the  vessel  described  by  the  enrolment  and  license,  and  at 
the  time  of  the  commission  of  the  acts  complained  of  he  and  his  asao- 
ciates  were  ao  in  the  employ  of  the  veasel  described  in  the  license ;  and 
that  the  defendant  could  not  be  convicted  if  the  St.  of  1865,  c  212, 
was  not  repealed  by  the  St  of  1886,  c.  192. 

The  defendant  asked  the  judge  to  rule,  that,  notwithstanding  tbe  St 
of  1866,  c.  192,  he  was  authorized  to  take  menhaden  by  the  use  of  the 
purse  seine  in  the  waters  of  Buzzard's  Bay  in  the  place  where  this  act 
was  committed ;  tliat  that  statute  did  not  repeal  the  St  of  1865,  c.  212 ; 
that  tbe  defendant  might  lawfully  take  menhaden  by  the  use  of  the 
purse  seine  in  Buzzard's  Bay,  in  the  place  where  the  acts  complained 
of  were  done ;  that  tiie  act  complained  of  was  on  the  high  seas  and 
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vltbont  the  jurisdiction  of  Maseachasetts,  snd  having  been  done  nnder 
ft  United  States  license  for  carrying  on  thia  fishery,  the  defendant  could 
not  be  held  &s  a  criminal  for  violating  a  statute  of  this  CommoQwealth ; 
that  the  defendant  could  not  be  held  unless  the  act  complained  of  was 
done  and  oommitted  within  the  body  of  a  county  as  understood  at 
common  law ;  that  the  statute  of  this  Commonwealth  prohibiting  under 
a  penalty  the  use  of  nets  and  seines,  and  the  taking  of  fish  within  three 
miles  of  the  shore,  was  invalid,  especially  as  against  a  license  to 
flsh  granted  under  the  laws  of  the  United  States ;  and  that  on  all  the 
evidence  the  defendant  could  not  be  convicted. 

The  judge  declined  so  to  rule,  and  instructed  the  jury  that  the  Sb  of 
1865,  c  212,  was  repealed  by  the  St.  of  1886,  c.  192;  that  if  they 
found  that  the  defendant  was  engaged  in  using  a  purse  seine  for  the 
taking  of  fish  of  any  kind  in  that  part  of  Bozzard's  Bay  which  was 
within  the  Jurisdiction  of  the  Commonwealth  of  Massachusetts,  they 
would  be  authorized  to  convict  the  defendant;  and  that  the  place 
where  the  acts  of  the  defendant  were  committed,  being  within  a  marine 
league  ftom  the  shore  at  low-water  mark,  was  within  the  Jurisdiction 
«f  the  Commonwealth. 

O.  A.  Sing  &  J.  F.  Jaetaon,  for  the  defendant 

ff.  C.  Bliss,  First  Assistant  Attorney-General,  for  the  Common- 
wealth. 

FiBLD,  C.  J.  The  defendant  was  complained  of  for  taking  fish  by 
the  use  of  a  purse  seine  in  the  waters  of  Buzzard's  Bay,  within  the 
jurisdiction  of  this  Commonwealth.  It  appears  by  the  report,  that  the 
point  in  Buzzard's  Bay  where  the  seine  was  used  "was  within  that  part 
of  Buzzard's  Bay  which  the  Harbor  and  Land  Commissioners,  acting 
under  the  provisions  of  8ect4on  2  of  chapter  196  of  the  Acts  of  the 
year  1881,  had,  so  far  as  they  were  capable  of  doing  so,  assigned  to 
and  made  a  part  of  the  town  of  Falmouth  "  ;  that  the  distance  between 
the  headlands  at  the  mouth  of  Buzzard's  Bay  Is  "  more  than  one  and 
less  than  two  marine  leagues;"  and  that  "the  distance  across  said 
bay  at  the  point  where  the  acts  of  the  defendant  were  done  is  more 
than  two  marine  leagues,  and  the  opposite  points  are  in  different 
counties."  The  place  "was  about,  and  not  exceeding,  one  mile  and 
a  quarter  fhim  a  point  on  the  shore  midway  from  the  north  line  of  the 
town  of  Falmouth  to  the  south  line  "  of  said  town.  Buzzard's  Bay  lies 
wholly  within  the  territory  of  Massachusetts,  having  Barnstable  County 
on  the  one  side,  and  the  counties  of  Bristol  and  Plymouth  on  the  other. 
The  defendant  offered  evidence  that  he  was  fishing  for  menhaden  only, 
with  a  purse  seine,  and  that  the  bottom  of  the  sea  "  was  not  encroached 
Dpon  or  disturbed,"  and  that  "it  was  impossible  to  discern  objects 
across  Ih>m  one  headland  to  the  other  at  the  mouth  of  Buzzard's  Bay ; " 
that  he  was  a  citizen  of  the  State  of  Rhode  Island,  and  that  the  vessel 
upon  which  he  was  employed,  and  in  connection  with  which  he  was 
using  tbe  seine,  belon^d  to  Newport,  in  that  State,  and  had  been 
*'  duly  enrolled  and  licensed  at  that  port  under  the  laws  of  tbe  United 
States  tot  carrying  oa  tibe  menhaden  flsheiy." 
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It  was  contended  at  the  trial,  among  other  things,  that  the  St  of 
1886,  c.  192,  under  which  the  complaint  was  made,  had  not  repealed 
the  St.  of  1865,  C.  212  ;  but  this  has  not  been  argued  in  tbia  court.  It 
is  plain  tbat  the  St.  of  1886,  c.  192,  was  intended  to  regulate  the 
whole  subject  of  using  nets  or  seines  for  taking  flsli  in  the  waters  of 
Buzzard's  Bay,  and  that  by  implication  it  repealed  the  St.  of  1865| 
c.  212,  so  far  as  that  statute  related  to  the  taking  of  menhaden  by  the 
ose  of  a  purse  seine  in  the  waters  of  tbat  bay.  The  principal  question 
argued  here  is,  whether  the  place  where  the  acts  of  the  defendant  were 
done  was  within  the  Jurisdiction  of  the  Commonwealth  of  Massa- 
chusetts. 

The  Pub.  Sta.  c.  1,  §S  1,  2,  are  as  follows :  "  SectJoo  1.  The  terri- 
torial limits  of  this  Commonwealth  extend  one  marine  league  tiom  its 
searshore  at  low-water  mark.  When  an  inlet  or  arm  of  the  sea  does 
not  exceed  two  marine  leagues  in  width  between  its  headlands,  a 
straight  line  from  one  headland  to  the  other  is  equivalent  to  the  shore 
line.  Section  2.  The  sovereignty  and  Jurisdiction  of  the  Common- 
wealth extend  to  all  places  witbin  the  boundaries  thereof;  subject  to 
the  rights  of  concurrent  Jurisdiction  granted  over  places  ceded  to  the 
United  States."  The  Pub.  Sts.  c  22,  %  1,  contain  the  following  pro- 
vision :  "  The  boundaries  of  counties  bordering  on  the  sea  shall  extend 
to  the  line  of  the  Commonwealth,  as  defined  in  section  one  of  chapter 
one."  Section  II  of  the  same  chapter  is  as  follows :  "The  Jurisdiction 
of  counties  separated  by  waters  within  the  jurisdiction  of  the  Common- 
wealth shall  be  concurrent  upon  and  over  such  waters."  Tbe  St.  of 
1881,  c.  196,  which  has  been  referred  to,  is  as  follows:  "Section  1. 
The  boundaries  of  cities  and  towns  bordering  upon  the  sea  shall  extend 
to  the  line  of  the  Commonwealth,  as  the  same  is  defined  in  section  one 
of  chapter  one  of  the  General  Statutes.  Section  2.  The  Harbor  and 
Land  Commissioners  shall  locate  and  define  the  courses  of  the  boundary 
lines  between  adjacent  cities  and  towns  bordering  npon  the  sea,  and 
upon  arms  of  the  sea,  from  high-water  mark  outward  to  the  line  of  the 
Commonwealth,  as  defined  in  said  section  one,  so  that  the  same  shall 
conform  as  nearly  as  may  be  to  the  course  of  the  boundary  lines 
between  said  adjacent  cities  and  towns  on  the  land  ;  and  they  shall  file 
a  report  of  their  doings,  with  suitable  plans  and  exhibits,  showing  the 
boundary  lines  of  any  town  by  them  located  and  defined,  in  tbe  registry 
of  deeds  in  which  deeds  of  real  estate  situated  in  such  town  are  required 
to  be  recorded,  and  also  in  the  office  of  tbe  Secretary  of  the  Common- 
wealth." Sections  1  and  2  of  chapter  1  of  tbe  General  Statutes  contMn 
the  provisions  which  have  been  before  recited,  as  now  contained  in  the 
Pub.  Sts.  c.  1,  §§  1,  2,  and  c.  22,  §§  1,  IT.  These  provisions  were  first 
enacted  by  the  St  of  1859,  o.  289.  Section  1  of  the  Rev.  Sta.  c.  l,waa 
as  follows :  "  The  sovereignty  and  jurisdiction  of  tbe  Commonwealth 
extend  to  all  places  within  the  boundaries  thereof;  subject  only  to  such 
rights  of  concurrent  jurisdiction  as  have  been  or  may  be  granted  over 
ftny  places  ceded  by  tbe  Commonwealth  to  the  United  States."    The 
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booadaries  of  the  Commonwealth  on  the  Bea  were  first  exactly  defined 
by  the  St  of  1859,  c.  289.  Tbe  boundaries  of  the  territory  granted  by 
the  charter  uf  tbe  Ccrfony  of  New  Plymouth,  or  of  th^  territory  included 
in  the  Province  Cliarter.  need  not  be  particnlariy  set  forth.  Buzzard's 
Bay  was  undoubtedly  within  tbe  territory  described  in  those  charters. 

By  the  definitive  treaty  of  peace  between  the  United  States  of 
America  and  Great  Britain,  "  His  Britannic  Majesty  acknowledges  the 
■ud  United  States,  viz.  New  Hampshire,  Massacbosetta  Bay,  ...  to 
be  free,  sovereign,  and  independent  States ;  that  he  treats  with  them  as 
fioch ;  and  for  himself,  his  beirs  and  successors,  relinquishes  all  claims 
to  the  government,  propriety,  and  territorial  rights  of  tbe  same,  and 
every  part  thereof."  8  U.  S.  Sts.  at  Large,  81.  If  Massachusetts  bad 
become  an  independent  nation,  there  can  be  no  doubt,  we  think,  that 
her  boundaries  on  the  sea,  as  she  has  defined  them  by  the  Statutes, 
would  be  acknowledged  by  all  foreign  nations,  and  that  her  right  to 
csontrol  the  fisheries  within  these  boundaries  would  be  conceded.  It 
has  often  been  a  matter  of  controversy  bow  far  a  nation  has  a  right  to 
oontrot  the  fisheries  on  its  sea-ooast,  and  in  the  bays  and  arms  of  tbe 
sea  witbin  its  territory ;  but  tbe  limits  of  this  right  have  never  been 
placed  at  less  than  a  marine  leagae  from  the  coast  on  the  open  sea ; 
and  bays  wholly  within  the  territory  of  a  nation,  the  headlands  of  which 
are  not  more  than  six  gec^;;niphical  miles  apart,  have  always  been 
r^arded  as  a  part  of  tbe  territory  of  the  nation  in  which  they  lie. 
More  extensive  rights  in  these  respects  have  been  and  are  now  claimed 
by  some  nations ;  but,  so  far  as  we  are  aware,  all  nations  concede  to 
each  other  tbe  right  to  control  the  fisheries  within  a  marine  league  of 
the  coast,  and  In  bays  within  tbe  territory  tbe  headlands  of  which  are 
not  more  than  two  marine  leagues  apart 

Id  the  proceedings  of  tbe  Halifax  Commission,  nnder  tbe  Treaty  of 
Washington  of  May  8,  1871,  where  it  was  for  the  interests  of  the 
United  States  to  claim  against  Great  Britain,  Independently  of  treaties, 
as  extensive  rights  of  fishing  as  could  be  maintained,  the  claim  was 
stated,  in  the  answer  on  behalf  of  the  United  States,  as  follows :  "  It 
becomes  necessary  at  the  outset  to  inquire  what  rights  American  fish- 
ermen, and  those  of  other  nations,  possess,  independently  of  treaty, 
opoQ  the  ground  that  the  sea  is  the  common  property  of  all  mankind. 
For  the  purposes  of  fishing,  the  territorial  waters  of  every  country 
along  the  sea-cosst  extend  three  miles  fh>m  low-water  mark ;  and 
beyond  is  tbe  open  ocean,  tree  to  all.  In  the  case  of  bays  and  gnlb, 
sacb  only  are  territorial  waters  as  do  not  exceed  six  miles  in  width 
at  tbe  month  upon  a  straight  line  measured  f>om  headland  to  head- 
land. All  larger  bodies  of  water  connected  with  the  open  sea  form 
a  part  of  it.  And  whenever  the  mouth  of  a  bay,  gulf,  or  inlet  exceeds 
tbe  maximum  width  of  six  miles  at  its  mouth,  and  so  loses  the  character 
of  territorial  or  inland  waters,  the  Jurisdictional  or  proprietory  line  for 
the  purpose  of  excluding  foreigners  from  fishing  is  measured  along  the 
•bore  of  tiie  bay  according  to  its  sinuosities,  and  tbe  limit  of  exclusltKi 
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IB  three  miles  from  loir-w&ter  mark."  Docnmento  aad  Proceedings  of 
the  Halifax  CommisaioD  (Washington,  1878),  Vol  I.  p.  120  (45th 
Cong.  2d  Sess.,  H.  R  Ex.  Doc.,  No.  89).  The  gOTernmeift  of  Canada 
bad  been  instructed  by  the  goTernment  of  Great  Britain,  on  April  12, 
1866,  "that  American  fishermen  should  not  be  interfered  with,  either 
by  notice  or  otherwise,  nnless  found  within  three  miles  of  the  shore, 
or  within  three  miles  of  a  line  drawn  across  the  mouth  of  a  bay  or 
creek  which  is  less  than  ten  geographical  miles  in  width,  in  conformity 
with  the  arrangement  made  with  France  in  1839 ; "  but  afterwards  the 
British  government  issued  inBtruetions  "that  the  United  States  fish- 
ermen will  not  be  for  the  present  prevented  from  fishing,  except  within 
three  miles  of  laud,  or  in  bays  which  are  less  than  six  miles  broad  at 
the  month."  Vol.  I.  pp.  120, 121.  It  is  true  that  Mr.  Dana,  of  counsel 
for  the  United  States,  contended,  in  argument  with  reference  to  the 
right  to  fish  in  the  open  sea,  "that  the  deep-sea  fisherman,  parsuing 
the  n«e4wimming  fish  of  the  ocean  with  his  net  or  his  leaded  line,  not 
touching  shores  or  troubling  the  bottom  of  the  sea,  is  no  trespasser, 
though  he  approach  within  three  miles  of  a  ooast,  by  any  established 
recc^nlzed  law  of  all  nations."  Vol.  II.  p.  1654.  This  contention, 
however,  did  not  touch  the  right  to  fish  in  bays  or  arms  of  the  sea,  and 
it  was  not  the  claim  actually  made  by  the  United  States  before  the 
Commission.  This  is  stated  in  the  answer  and  in  the  brief  of  the 
United  States.  The  answer  does  not  allude  to  any  such  position  as 
tiiat  taken  by  Mr,  Dana  in  his  closing  argument,  bnt  in  the  brief  it  is 
said:  "Many  authorities  maintain  that  whenever,  under  the  law  of 
nations,  any  part  of  the  sea  is  free  for  navigation,  it  is  likewise  Treo 
for  fishing  by  those  who  sail  over  its  surface.  But,  without  insisting 
upon  this  position,  the  inevitable  conclusion  is,  that  prior  to  the 
Treaty  of  Washington  the  fishermen  of  the  United  States,  as  well  as 
those  of  all  other  nations,  could  rightfully  fish  in  the  open  sea  more 
than  three  miles  from  the  coast,  and  could  also  fish  at  the  same 
distance  from  the  shore  in  all  bays  more  than  six  mQes  in  width, 
measured  in  a  straight  line  from  headland  to  headland."  Vol.  I.  p.  166. 
The  counsel  for  the  defendant  in  the  case  at  bar  place  much  reliance 
upon  the  decision  in  The  Queen  v.  Keyn,  2  Ex.  D.  63.  In  that  case, 
the  defendant  was  the  officer  in  command  of  the  "  Franconia,"  a  <3er- 
man  steamer,  which,  at  a  point  "  one  mile  and  nine  tenths  of  a  mile 
S.  S.  K  ttom  Dover  pier-head,  and  within  two  and  a  half  miles  from 
Dover  beach,"  in  the  English  Channel,  ran  down  and  sank  the  British 
steamer  "  Strathclyde,"  and  one  of  the  "  Strathdydc's "  passengers 
was  drowned.  The  defendant  was  indicted  in  the  Central  Criminal 
Court  for  manslaughter.  The  question  was  whether  the  offence  was 
committed  within  the  jurisdiction  of  the  admiralty,  the  Central  Crimmol 
Court  having  Jurisdiction  to  hear  and  determine  any  offence  alleged 
"  to  hsve  been  committed  on  the  high  seas  or  other  places  within  the 
jurisdiction  of  the  Admiralty  of  England  "  (p.  100).  A  majority  of  the 
court  held  that  the  offence  was  committed  on  the  German  steamer^ 
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and  Dot  on  the  British  steamer ;  and  that,  under  tbe  laws  then  exist-- 
iog,  there  was  no  admiralty  Jurisdiction  over  an  oSenoe  committed  by 
a  foreigner  on  a  foreign  ship  on  the  open  sea,  whether  within  or 
without  a  marine  league  fVom  the  shore  of  England.  In  consequence 
of  Itiifl  decision,  Parliament  passed  the  St  of  41  and  42  Vict.  C.  73. 
By  that  Act  it  was  declared  that,  "  for  tiie  purpose  of  any  offence 
declared  by  this  Act  to  be  witliiu  tbe  Jurisdiction  of  the  Admiral,  any 
port  of  the  open  aea  within  one  marine  league  of  the  coast,  measured 
Ih>m  low-water  mark,  shall  be  deemed  to  be  open  sea  within  the  terri- 
torial waters  of  Her  Majesty's  dominions." 

'  It  is  obvious  that  by  this  decision  the  court  did  not  attempt  to 
define  the  extent  of  the  dominion  of  Great  Britain  over  tbe  open  sea 
adjacent  to  the  coast,  but  only  the  extent  of  the  existing  admiralty 
Jurisdiction  over  offences  committed  ou  the  open  sea.  The  courts  of 
England  would  undoubtedly  enforce  any  Act  of  Parliament  conferring 
npon  them  jurisdiction  orer  offences  committed  anywhere.  It  is 
eqnally  obvioas  that  the  decision  has  nothing  to  do  with  the  right  of 
control  over  fisheries  in  the  open  sea,  or  in  bays  or  arms  of  the  sea. 
The  case  contains  a  great  deal  of  learning  upon  the  respective  limits 
of  tbe  commOD4aw  jurisdiction  and  of  the  admiralty  jurisdiction  in 
England  over  crimes,  and  upon  the  boundaries  of  conntiea  in  England 
under  the  laws  then  existing.  These  distinctions  are  immaterial  in  the 
case  at  bar,  except  with  reference  to  the  coDtentJon  that  the  place 
where  the  acts  complained  of  were  done  was  within  the  admiralty 
jurisdiction  of  tbe  oourts  of  tbe  United  States.  Tbe  boundaries  of 
counties  in  Massachusetts  may  be  defined  by  statute,  and  they  may  be 
made  to  extend  over  all  the  territory  of  Massachusetts,  whether  It  be 
aea  or  land ;  and,  tf  Massachusetts  has  a  right  to  control  tbe  fisheries 
in  Buzzard's  Bay,  offences  in  violation  of  the  regulations  which  the 
State  may  establish  can  be  tried  in  any  of  Its  courts  upon  which  it  may 
confer  jurisdiction.  It  is  to  be  noticed,  however,  that  in  all  the  cita- 
tions contained  in  the  different  opinions  given  in  The  Queen  v.  Keyn, 
wherever  the  question  of  the  right  of  fishery  is  referred  to,  it  is  con- 
ceded that  tbe  control  to  tbe  extent  at  least  of  a  marine  league  belongs 
to  the  nation  on  whose  coast  the  fisheries  are.  The  argument  of  Mr. 
Benjamin,  of  oounsel  for  the  defendant,  Is  not  contained  in  tbe  report 
of  the  case ;  hnt  ftom  the  statement  of  Mr.  Justice  Lindley,  found  on 
page  90  of  the  report,  it  seems  that  he  admitted  that  tbe  dominion  of 
a  State  over  the  seas  adjoining  its  shore  existed  for  the  purpose  of 
protecting  "its  coasts  from  tbe  effects  of  hostilities  between  other 
nations  which  may  be  at  war,  the  protection  of  its  revenue  and  of  ita 
fisheries,  and  the  preservation  of  order  by  its  police." 

In  Direct  United  States  Cable  Co.  v.  Anglo-American  Telegraph  Co. 
2  App.  Cas.  394,  it  became  necessary  for  the  Privy  Council  to  deter- 
mine whether  a  point  in  Conception  Bay,  Newfoundland,  more  than 
three  miles  from  the  shore,  was  a  part  of  the  territory  of  Newfoand- 
bnd,  and  within  the  jurisdiction  of  its  legislature.     It  appeared  that 
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the  average  width  of  the  bay  "  is  about  fifteen  milee,"  and  the  distance 
between  the  headlands  ia  "rather  more  tbao  twenty  miles."  Lord 
Blackburo,  id  delivering  the  opinion,  says,  at  page  416  :  *'  The  question 
raised  in  this  case,  and  to  which  their  Lordships  confine  their  Judg- 
ment, is  as  to  the  territorial  dominion  over  a  bay  of  conflguraUon  and 
dimensions  such  as  those  of  Conception  Bay  above  described.  The 
few  English  common-law  authorities  on  tliia  point  relate  to  tlie  question 
as  to  where  the  boundary  of  counties  ends,  and  the  exclusive  jurisdio- 
tioQ  at  common  law  of  the  Court  of  Admiralty  b^ios,  which  is  not 
precisely  the  same  question  &s  that  under  consideration ;  but  this  much 
is  obvious,  that  when  it  is  decided  that  any  bay  or  estuary  of  any 
particular  dimensions  is  or  may  be  a  part  of  an  English  county,  and 
so  compleiely  within  the  realm  of  England,  it  is  decided  that  a  similar 
bay  or  estuary  is  or  may  be  part  of  the  territorial  dominions  of  the 
country  possessing  the  at^acent  shore."  He  quotes,  at  page  417,  the 
well-known  language  of  Lord  Hale :  "  That  arm  or  branch  of  the  sea 
which  lies  within  the  faucea  terrCB,  where  a  jnan  may  reasonably 
discerns  between  shore,  is,  or  at  least  may  be,  within  the  body  of  a 
county,  and  therefore  within  the  jurisdiction  of  the  slierifE  or  coroner," 
and  comments  upon  its  indefiniteness ;  and  then  cites  the  case  of 
Begina  v.  Cunningham,  Bell,  C.  C.  72,  86,  and  says,  at  pe^e  419,  that 
in  this  case,  "  Uiis  much  was  determined,  that  a  place  in  the  sea,  oat 
of  any  river,  and  where  the  sea  was  more  than  ten  miles  wide,  was 
within  the  county  of  Glamorgan,  and  consequently,  in  every  sense  of 
the  words,  within  the  territory  of  Great  Britain."  Apparently  he  was 
of  opinion  that,  by  most  of  the  t«st-writer8  on  international  law,  Con- 
ception Bay  would  be  excluded  from  the  territory  of  Newfoundland, 
and  the  part  of  the  Bristol  Channel  which  in  Regina  v.  Cunnii^ham 
was  decided  to  be  in  the  county  of  Glamorgan  would  be  excluded  from 
the  territory  of  Great  Britain;  but  he  decides  that  Conception  Bay  is 
a  part  of  the  territory  of  Newfoundland,  because  the  British  govern- 
ment has  exercised  exclusive  dominion  over  it,  with  the  acquiescecice 
of  other  nations,  and  it  has  been  declared  by  Act  of  FarUamenl "  to  be 
part  of  the  British  territorj-,  and  part  of  Uie  country  made  subject  to 
the  L^slsturc  of  Newfoundland." 

We  regard  it  as  established  that,  as  between  nations,  the  minimnm 
limit  of  the  territorial  Jurisdiction  of  a  nation  over  tide  waters  is  a 
marine  league  from  its  coast,  and  that  bays  wholly  within  its  territory 
not  exceeding  two  marine  leagues  in  width  at  the  mouth  are  within  this 
limit,  and  that  included  in  this  territorial  jurisdiction  is  the  right  of 
control  over  fisheries,  whether  the  fish  be  migratory,  f^ee-swimming 
fish,  or  (Vee-moving  flsh  like  lobsters,  or  fish  attached  to  or  imbedded 
in  the  soil.  The  open  sea  within  this  limit  is  of  course  subject  to  the 
common  right  of  navigation ;  and  all  governments,  for  the  purpose  of 
self-protection  in  time  of  war,  or  for  the  prevention  of  fVauds  on  the 
revenue,  exercise  an  authority  beyond  this  limit.  We  have  no  doubt 
that  the  British  Crown  will  claim  the  ownership  of  the  soil  in  the  bays 
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and  Id  the  open  bck  adjuent  to  the  coaet  of  Great  Britain,  to  at  leaet 
this  extent,  whenever  tiiere  is  any  occasion  to  determine  the  ownership. 
The  antborities  are  collected  in  Groald  on  Waters,  Part  I.  cc.  1,  2,  and 
not«s.  See  also  Neill  v.  Duke  of  Devonshire,  8  App.  Cas.  185 ;  Gam- 
mell  V.  Commissioners  of  Woods  and  Forests,  3  Macq.  419 ;  Mowat  v. 
HcPee,  5  Sup.  Ct.  of  Canada,  66 ;  The  Queen  r.  Cubitt,  22  Q.  B.  D. 
62i;  St.  46  &  47  Vict,  c  22.' 


DIRECT'  UNITED  STATES   CABLE  CO.   v.  ANGLO-  (^  '*'1-'Lm\ 

AMERICAN   TELEGRAPH   CO.  ^^  '  ^    KT^^f  * 


AMERICAN  TELEGRAPH  CO. 

Judicial  Comhitt»  or  tbi  Pbivy  Coukcu..    1877. 

[Reported  2  Appeal  CoKt,  3M.] 


Newfoundliuid,  between  two  promontories,  the  southern  ending  at  Cape  ^       W  J  I  ■ 


LoBD  Blackbdrm.*  .  .  .  Conception  Bay  lies  on  the  eastern  side  of         fi   .gy     C.l'?'' 
(fewfoundliuid,  between  two  promontories,  the  southern  ending  at  Cape  >*       i )  f  I .  ^ 


St  Francis,  and  the  northern  promontory  at  Split  Point.  No  evidence  j 
has  been  given,  nor  was  any  required,  as  to  the  configuration  and  di<^/ 
Tnonsinng  of  the  bay,  Bs  thftt  was  a  matter  of  which  the  court  could  take^ 


Judicial  notice. 

On  inspection  of  the  Admiralty  chart,  the  following  statement,  though 
not  precisely  accurate,  seems  to  their  Lordships  aufllcieatly  so  to  enable 
them  to  decide  the  question :  — 

The  bay  is  a  well-marked  bay,  the  distance  fh>m  the  head  of  the  bay 
to  Cape  St.  FranciB  being  about  forty  miles,  and  the  distance  Itom  tbe 
head  of  the  bay  to  Split  Point  beii^  about  fifty  miles.  The  average 
width  of  the  bay  is  about  fifteen  miles,  but  the  distance  f^om  Cape  St 
Francis  to  Split  Point  is  rather  more  than  twenty  miles. 

The  appellants  have  brought  and  laid  a  telegraph  cable  to  a  bn'oy 
more  than  thirty  miles  within  this  bay.  The  baoy  is  more  than  three 
railes  ttoxa  tbe  shore  of  the  bay,  and  in  laying  tbe  cable,  care  has  been 
taken  not  at  any  point  to  come  within  three  miles  of  the  shore,  so  as  to 
avoid  raising  any  question  as  to  the  territorial  dominion  over  the  ocean 
within  three  miles  of  tbe  shore.  Their  Lordships  therefore  are  not 
called  upon  to  express  any  opinion  on  the  questions  which  were  re- 
cently BO  much  discussed  in  the  case  of  B^.  v.  Eeyn  (the  "  Franconia  " 
uaae). 

The  question  raised  in  this  case,  and  to  which  their  Lordships  con- 
fine their  judgment,  is  as  to  the  territorial  dominion  over  a  bay  of 
configuration  and  dimensions  such  as  those  of  Conception  Ba^'  above 
described. 

■  Tbe  nnuiiiider  of  the  o]nniou  dUcnoea  the  right  of  jarUdiction  u  between 
the  St&te  and  tbe  United  States.  Affirmed,  Uuicheater  o.  Uutechasetta,  ISB  U.  S. 
210.  —  Ed. 

*  Only  BO  mDch  of  Lord  Blacmitiin'b  opinion  UgiTenudMls  with  the  juri»diotioD 
orer  Conception  Bay.  — En. 
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T^e  few  English  common-law  authorities  on  this  point  reUto  to  tiie 
question  as  to  where  the  boundary  of  counties  ends,  and  the  exclusive 
juriBdiction  at  common  law  of  the  Court  of  Admiralty  begins,  which  is 
not  precisely  the  same  question  as  that  under  consideratioD ;  but  this 
much  is  obvious,  that  when  it  ta  decided  that  any  bay  or  estuary  of  any 
particular  dimensions  is  or  may  be  a  part  of  an  English  county,  and  so 
completely  within  the  realm  of  England,  it  ia  decided  that  a  similar  bay 
or  estuary  is  or  may  be  part  of  the  territorial  domiDiona  of  tiie  country 
possessing  tlie  adjacent  shore. 

The  earliest  authority  on  the  subject  is  to  be  found  in  the  grand 
abridgment  of  Fitzherbert  "  Corone,"  399,  whence  it  appears  that  in 
the  $  Edw.  11.)  in  a  case  in  Chancery  (the  nature  and  subject-matter  of 
which  does  not  appear),  Staunton,  J.,  expressed  an  opinion  on  the 
subject  There  are  one  or  two  words  In  the  common  printed  edition  of 
Fitzherbert  which  it  is  not  easy  to  decipher  or  translate,  but  subject  to 
that  remark  this  is  a  translation  of  the  passage :  "  Nota  per  Staunton, 
J.,  that  that  ia  not  [ea&ce  which  Lord  Coke  translates  '  part ']  of  the 
sea  where  a  man  can  see  what  is  done  from  one  part  of  the  water  and 
the  other,  so  as  to  see  from  one  land  to  the  other ;  that  the  coroner 
shall  come  in  aucb  case  and  perform  hb  office,  as  well  as  coming  and 
going  in  an  arm  of  the  sea,  there  where  a  man  can  see  from  one  part 
to  the  other  of  the  [a  word  not  deciphered],  that  in  such  a  place  the 
country  can  have  conusance,  etc" 

That  ia  by  no  means  definite,  but  tt  is  clear  Staunton  thought  some 
portions  of  the  sea  might  be  in  a  county,  and  within  the  Jurisdiction  of 
the  Jury  of  that  county,  and  at  that  early  time,  before  cannon  were  in 
use,  he  can  have  had  in  his  mind  no  reference  to  cannon  shot. 

Lord  Coke  recognizes  this  authority,  4th  Institute,  140,  and  so  does 
Lord  Hale.  The  latter,  in  his  treatise,  Dc  Jure  Maris,  p.  1,  c.  4,  nsea 
this  language :  "  That  arm  or  branch  of  the  sea  which  lies  within  the 
fattces  terra,  where  a  man  may  reasonably  discerns  between  shore,  is, 
or  at  least  may  be,  within  the  body  of  a  county,  and  therefore  within 
the  Jurisdiction  of  the  sheriff  or  coroner.    Edward  II.,  Corone,  399." 

Neither  of  these  great  authorities  had  occasion  to  apply  this  doctrine 
to  any  particular  place,  nor  to  define  what  was  meant  by  seeing  or  dis- 
cerning. If  it  means  to  see  what  men  are  doing,  so,  for  instance,  that 
eye-witnesses  on  shore  could  say  who  was  to  blame  in  a  f^y  on  the 
waters  resulting  in  death,  the  distance  would  be  very  limited ;  if  to 
discern  what  great  ships  were  about,  so  as  to  be  able  to  see  their 
maoceuvres,  it  would  be  very  much  more  extensive ;  in  either  sense  it 
is  indefinite.  But  in  Reg.  v.  Cunningham,  Bell's  Cr.  C.  86,  it  did 
become  necessary  to  determine  whether  a  particular  spot  in  the  Bristol 
Channel,  on  which  three  foreigners  on  board  a  foreign  ship  had  com- 
mitted  a  crime,  was  within  the  county  of  Glamoi^n,  Ibe  indictment 
having,  whether  necessarily  or  not,  chained  the  offence  as  having  been 
committed  in  that  county. 

The  Bristol  Channel,  it  is  to  be  remembered,  is  an  arm  of  the  aea 
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divldiiig  England  from  Wales.  Into  the  npper  end  of  this  arm  of  tbe 
Bea  the  River  Severa  fiowB.  Then  the  arm  of  tbe  sea  lies  between 
Somenetsliire  and  Glamorganshire,  and  afterwards  between  Devon- 
shire  and  the  oounties  of  Glamoigan,  Carmarthen,  and  Pembroke. 
It  widens  aa  it  descends,  and  between  Port  Ejnon  Head,  the  lowest 
point  of  Glamorganshire,  and  the  opposite  shore  of  Devon  it  is  wider 
than  Conception  Bay;  between  Hartland  Point,  in  Devonshire,  and 
Pembrokeshire  it  is  much  wider.  The  case  reserved  was  carefully  pre- 
pared. It  describes  tbe  spot  where  the  crime  was  committed  as  being 
in  the  Bristol  Channel,  between  the  Glamorganshire  and  Somersetshire 
coasts,  and  about  ten  miles  or  more  from  that  of  Somerset  It  nega- 
tived the  spot  being  in  the  River  Severn,  the  mouth  of  which,  it  is 
stated,  was  proved  to  be  at  King's  Road,  higher  up  tiie  Channel,  and 
was  to  be  taken  as  the  finding  of  the  jury.  It  also  showed  that  the 
spot  in  question  was  outside  Penarth  Head,  and  could  not  therefore  be 
treated  as  within  tbe  smaller  bay  formed  by  Penarth  Head  and  Laver- 
nock  Point.  And  it  set  oot  what  evidence  was  given  to  prove  that  the 
spot  had  been  treated  as  part  of  the  county  of  Glamorgan,  and  tbe 
question  was  stated  to  be  whether  tbo  prisoners  were  properly  con- 
victed of  an  oSence  within  the  county  of  Glamoi^n.  The  case  was 
much  considered,  being  twice  aigned,  and  Chief  Justice  Cockbum 
delivered  Judgment,  saying:  "The  only  question  with  which  it  be- 
comes necessary  for  us  to  deal  is  whether  tbe  part  of  tbe  sea  on 
which  the  vessel  was  at  the  time  when  the  offence  was  committed, 
forms  part  of  the  body  of  the  county  o(  GIamoif;an,  and  we  are  of 
opinion  that  it  does.  Tbe  sea  in  question  is  part  of  the  Bristid 
Channel,  both  shores  of  which  form  part  of  Ei^land  and  Wales,  of 
the  county  of  Somerset  on  the  one  side,  and  the  ooantyof  Glamoigan 
on  the  other.  We  are  of  opinion  that  looking  at  the  local  situa- 
tion of  this  sea  it  mast  be  taken  to  belong  to  the  counties  respec- 
tively by  the  shores  of  which  it  is  bounded;  and  the  fact  of  the 
Holms  between  which  and  tbe  shore  of  the  county  of  Glamorgan  tbe 
place  in  question  is  situated,  having  always  been  treated  as  part  of  the 
parish  of  Cardiff,  and  as  part  of  tbe  county  of  Glamorgan,  is  a  strong 
illustration  of  tbe  principle  on  which  we  proceed,  namely,  that  tbe 
whole  of  this  inland  sea  between  the  counties  of  Somerset  and  Glamor- 
gan, is  to  be  considered  as  within  tbe  counties  by  tbe  shores  of  n-hich 
its  several  parts  are  respectively  bounded.  We  are  therefore  o(  opinion 
that  the  place  in  questJon  is  within  the  body  of  the  county  of  Glamor- 
gan." The  case  reserved  in  Cunningham's  Case,  incidentally  states 
that  it  was  about  ninety  miles  from  Penarth  Roads  (where  tbe  crime 
was  committed)  to  tbe  mouth  of  the  Channel,  which  points  to  the  head- 
lands in  Pembroke  and  Hartland  Point  in  Devonshire,  as  being  the 
fauces  of  that  arm  of  the  sea.  It  was  not,  however,  necessary  for  the 
decision  of  Cunningham's  Case  to  determine  what  was  the  entrance  of 
the  Bristol  Channel,  further  than  that  it  was  below  the  place  where  the 
crime  was  committed ;  and  though  the  language  used  in  the  judgment 
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is  SDch  as  to  show  that  the  iatpresBion  of  the  court  was  that  at  least 
the  whole  of  that  part  of  the  Ghamiel  between  the  connties  of  Somei'set 
and  Olamorgaa  was  withia  those  coaaties,  perhaps  that  was  not  deter- 
mmed.  But  this  mach  was  determiaed,  that  a  place  in  the  sea,  out  of 
any  river,  and  where  the  sea  was  more  than  ten  miles  wide,  was  within 
the  county  of  Gtamoi^an,  and  consequently,  in  every  sense  of  the 
words  within  the  territory  of  Great  Britain.  It  also  shows  that  usage 
and  the  manner  in  which  that  portion  of  the  sea  had  l>een  treated  as 
being  part  of  the  county  was  material,  and  this  was  cleariy  Lord  Hale's 
opinion,  as  he  says  not  that  a  bay  is  part  of  the  county,  but  only  that 
it  may  be.    , 

Passing  fVom  the  Common  Law  of  England  to  the  general  law  of 
nations,  as  indicated  by  the  text  writers  on  intemationnl  jurispradence, 
we  find  an  universal  agreement  that  harbors,  estuaries,  and  bays 
landlocked  belong  to  the  temiory  of  the  nation  which  possesses  the 
shores  round  them,  but  no  agreement  as  to  wbat  is  the  rule  to  deter- 
mine what  is  "  bay  "  for  this  purpose. 

It  seems  generally  agreed  that  where  the  configuration  and  dimen- 
sions of  the  bay  are  such  as  to  show  that  tbe  nation  occupying  the  ad- 
joining coasts  also  occupies  the  bay,  it  is  part  of  the  territory ;  and 
with  this  idea  most  of  the  writers  on  the  subject  refer  to  defeusibility 
fh)m  the  shore  aa  the  test  of  occupation ;  some  suggesting  tlierefore  a 
width  of  one  cannon  shot  fh>m  shore  to  shore,  or  three  mites ;  some  a 
cannon  shot  from  each  sbore,  or  six  miles  ;  some  an  arbitrary-  distance 
of  ten  miles.  AH  of  these  are  rules  which,  if  adopted,  would  exclude 
Conception  Bay  ttotn  the  territory  of  Newfoundland,  but  also  would 
have  excluded  fVom  the  territory  of  Great  Britain  that  part  of  the 
Bristol  Channel  which  in  Reg.  v.  Cunningham,  Bell's  Cr.  C.  72,  was 
decided  to  be  in  the  county  of  Glamorgan.  On  the  other  hand,  the 
diplomatists  of  the  United  States  in  1 79S  claimed  a  territorial  JuriDdic- 
tion  over  much  more  extensive  bays,  and  Chancellor  Kent,  in  his  Com- 
mentaries, though  by  no  means  giving  the  weight  of  his  authority  to 
this  claim,  gives  some  reasons  for  not  considciing  it  altogether  unrea- 
sonable. 

It  does  not  appear  to  their  Lordships  that  jurists  and  text  writers 
are  agreed  what  are  the  rules  as  to  dimensions  and  configuration, 
which,  apart  from  other  consideratiouB,  would  lead  to  the  conclusion 
that  a  bay  is  or  is  not  a  part  of  the  territory  of  the  elate  possessing  the 
adjoining  coasts  ;  and  it  has  never,  that  they  can  find,  been  made  the 
ground  of  any  judicial  determination.  If  it  were  necessary  in  this  case 
to  lay  down  a  rule  the  difficulty  of  the  task  would  not  deter  their  Lord- 
ships fVom  attempting  to  fulfil  it.  But  in  their  opinion  it  is  not  neces- 
sary so  to  do.  It  seems  to  them  that,  in  point  of  fact,  the  British 
Government  has  for  a  long  period  exerdsed  dominion  over  this  bay, 
and  that  their  claim  has  been  acquiesced  in  by  other  nations,  so  as  to 
show  that  tbe  bay  has  been  for  a  long  time  occupied  exclusively  by 
Great  Britain,  a  circumstance  which  in  the  tribnnala  of  any  country 


,v  Google 


BICT.  l]  rOKBES  V.   COCHBAHS.  41 

would  be  very  Important.  And  moreover  (which  Id  a  Britiah  tribanal 
fs  conclosive)  the  British  Legislature  has  by  Acts  of  Parliament  de- 
clared it  to  be  part  of  the  BritJsh  territory,  and  part  of  the  ooontiy 
made  subject  to  the  Legislature  of  Kewfoandland. 


SEA6R0VE  e.  PARKS. 

HlOB  CoDBT  OF  Justice,  Qcben's  Bekch  Drviaioir.     1891. 

{Beporttd  [1B91]  1  Q.  B.  Ml.] 

Appeal  tiova  a  refusal  of  Dexhah,  J.,  at  chambers,  to  give  leave  to 
Berve  a  writ  out  of  the  jurisdiction. 

It  appeared  fhim  the  affidavit  used  In  support  of  the  application  that  the 
defendant  was  a  naval  officer  on  board  H.H.S.  "  Cockatrice,"  appointed 
to  the  Mediterraneau  station,  and  that  at  the  time  of  the  applicik 
lion  the  ship  was  on  the  high  seas.  There  were  certain  coaling  ports 
at  which  the  ship  would  touch,  and  in  due  course  she  would  put  into 
Malta,  the  chief  port  on  the  station.  It  was  stated  that  leave  had  been 
granted  by  Vaugban  Williams  and  Lawrance,  JJ.,  respectively  at 
chambers,  in  similar  applications  by  the  plaintiff^  in  actions  against 
other  officers  on  board  ships  on  tlie  Mediterranean  station,  tlie  orders 
giving  leave  to  serve  tbe  writ  "  at  Malta  or  elsewhere  in  the  Mediter< 
ranean."  The  application  in  the  present  case  was  refused  by  Dehman, 
J.,  upon  the  ground  that,  as  the  defendant  was  on  the  high  seas  at  tbe 
time  of  the  application,  the  affidavit  did  not  sufficiently  show,  nor 
could  it  be  shown,  "  in  what  place  or  conntiy  such  defendant  is  or 
probably  maybefoand,"  aa  required  by  Order  zi.,  r.  4.  The  plaintiffs 
appealed. 

Montague  Imsh,  for  the  plaintiff. 

Per  CuRtAu  (Cave  and  Charlss,  JJ.).  The  decision  most  be 
affirmed.  As  long  as  the  defendant  Is  on  board  bis  ship,  he  is  within 
the  jurisdiction,  and  Order  xi>  is  unnecessary  and  inapplicable.  If  it 
Is  sought  to  serve  him  out  of  the  Jurisdiction,  upon  his  quitting 
his  ship,  the  affidavit  does  not  comply  with  the  requirements  of 
Order  xl,  r.  4. 

.Afpeai  ditmiaed. 


FORBES  V.  COCHRANE. 

Emo's  Behcb.    1334. 

{Rtparted  3  Bamwoll  4-  Crtino^,  449.] 

Tbb  declaration  stated  that  tbe  plaintiff  was  lawfhlly  possessed  of 

a  certain  cotton  plantation,  situate  In  parts  beyond  the  seas,  to  wit, 

in  East  Florida,  of  large  value,  and  on  which  plantation  he  employed 
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divera  persons,  his  slaves  or  servants.  The  first  count  chained  the 
defendants  with  enticing  the  slaves  away.  The  second  count  stated, 
that  the  slaves  or  servants  having  wrongfully  and  against  the  plainttQ*a 
will,  qnittcd  and  left  the  plantation  and  the  plaintiff's  service,  and 
gone  Into  the  power,  care,  and  keeping  of  the  defendants  ;  they,  know- 
ing them  to  be  the  slaves  or  servants  of  the  plaintiff,  wrongfully 
received  the  slaves  into  their  custody,  and  harbored,  detained,  and 
kept  them  from  the  plaintilf  s  service.  The  last  count  was  for  wrong- 
fully  harboring,  detaining,  and  keeping  the  slaves  or  servants  of  the 
plaintiff  after  notice  given  to  the  defendants  that  the  slaves  were  the 
plaintiff's  property,  and  request  made  to  the  defendants  by  the  plain- 
tiff to  deliver  them  up  to  him ;  plea,  not  guilty.  At  the  trial  before 
Abbott,  C.  J.,  at  the  London  sittings  after  Trinity  term,  1S22,  a  ver> 
diet  was  fonnd  for  the  plaintiff,  damages  £3800,  subject  to  the  opioioo 
of  the  court  on  the  following  case. 

The  plaintiff  was  a  British  merchant  in  the  Spanish  provinces  of 
East  and  West  Florida,  where  he  had  carried  on  trade  for  a  great 
many  years,  and  was  principally  resident  at  Fensacola  in  West  Florida. 
£aut  and  West  Florida  were  part  of  the  dominions  of  the  king  of  Spain, 
and  Spain  was  In  amity  with  Great  Britain.  The  plaintiff,  before  and 
at  the  time  of  the  alleged  grievances,  was  the  proprietor  and  in  the 
possession  of  a  cotton  plantation,  called  San  Pablo,  lying  contiguons  to 
the  river  St.  John's,  in  the  province  of  East  Florida,  and  of  about  one 
hundred  negro  slaves  whom  be  had  purchased,  and  who  were  employed 
by  him  upon  his  plantation.  The  river  St.  John's  is  about  thirty  or 
forty  miles  from  the  confines  of  Georgia,  one  of  the  United  States  of 
America,  which  is  separated  from  East  Florida  by  the  river  St.  Maiy, 
'  and  Cumberland  Island  is  at  the  mouth  of  the  river  St.  Mary  on  the  side 
next  Georgia,  and  forms  part  of  that  State.  During  the  late  war  be- 
tween Great  Britain  and  America,  in  the  month  of  February,  1815,  the 
del'endant,  Vice-Admiral  Sir  Alexander  Inglis  Cochrane,  was  command- 
er-in-chief of  His  Majesty's  ships  and  vessels  on  the  N'orth  American 
Station.  The  other  defendant,  Rear-Admiral  Sir  George  Cockbum, 
was  the  second  in  command  upon  the  said  station,  and  his  flag-ship 
was  the  "  Albion."  The  British  forces  had  taken  possession  of  Cumber- 
land Island,  and  at  that  time  occupied  and  garrisoned  the  same.  The 
"  Albion,"  "  Terror  Bomb,"  and  others  of  His  Majesty's  ships  of  war, 
formed  a  squadron  under  Sir  George  Cockburn's  immediate  command 
oil  that  island,  where  the  headquarters  of  the  expedition  wore,' 

In  the  night  of  the  28d  February,  1815,  a  number  of  the  plaintiff's 
slaves  deserted  from  bis  said  plantation,  and  on  the  following  day 
thirty-eight  of  them  were  found  on  board  the  "  Terror  Bomb,"  part  of  the 
squiulron  at  Cumberland  Island,  and  entered  on  her  mnster-books 
as  refugees  from  SL  John's.  On  the  26th  of  the  same  month  of 
Februarj',  Sir  George  Cockburn  received  from  the  plaintiff  a  memorial. 
The  phuntiff  prayed  "  that  the  defendant.  Sir  G.  Cockbum,  would  ordei 
>  The  statement  of  fkcts  is  oondeDsed  by  omit^g  uuoecessary  facts.  —  E!l>. 
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the  said  tbirty-elght  elaTes  to  be  forthwith  delivered  to  bim  theit 
lawful  pi-oprietor."  Sir  Gr.  Cockbum  told  him  he  might  see  his  slaves, 
and  use  aoy  ugumeots  and  persuasions  he  chose  to  induce  them  to 
return.  The  plaintiff  accordingly  endeavored  to  persuade  them  to  go 
back  to  his  plantation,  and  no  restraint  waA  put  upon  them,  but  they 
refused  to  go.  The  plaintiff  then  urged  hla  claim  very  strongly  to  Sir 
G.  Cockburn,  and  said  he  mast  get  redress  if  he  did  not  succeed  in 
prevailing  opoa  Sir  G.  Cockburn  to  order  them  back  again,  which 
Sit  G.  Cockbum  s^d  he  could  not  do,  because  they  were  tree  agents 
nod  might  do  as  they  pleased,  and  that  he  could  not  force  them  back. 

HoLROTp,  J.*  I  am  also  of  opinion,  that  the  plaintiff  is  not  en- 
titled  to  mayitaln  the  present  action.  The  declaration  alleges,  that  the 
plaiutiff  was  the  proprietor,  and  in  the  possession  of  a  cotton  plantation 
lying  contiguous  to  the  river  St  John's,  in  East  Florida,  on  which  land 
he  employed  divers  persons,  his  slaves  or  servants.  The  plaintiff, 
therefore,  claims  a  general  property  in  them  as  his  slaves  or  servants, 
and  he  claims  this  property,  as  founded,  not  upon  any  roaniclpal  law  of 
the  country  where  he  resides,  but  upon  a  general  right  This  action 
is  therefore  founded  upon  an  injury  done  to  that  general  right  Now 
it  appears,  ftom  the  facts  of  the  case,  that  the  plaintiff  had  no  right  in 
these  persons,  except  in  their  character  of  slaves,  for  they  were  not 
serving  him  under  any  contract ;  and,  according  to  the  principles  of  the 
English  law,  such  a  right  cannot  be  considered  as  warranted  by  the 
general  law  of  nature.  I  do  not  mean  to  say  that  particular  cir- 
cumstances may  not  introduce  a  legal  relation  to  that  extent;  bnt 
aesuming  that  there  may  be  such  a  relation,  it  can  only  have  a  local 
existence,  where  it  is  tolerated  by  the  particular  law  of  the  place,  to 
which  law  all  persons  there  resident  are  bound  to  submit  Now  if  the 
plaintifi  cannot  maintain  this  action  under  the  general  law  of  nature, 
independently  of  any  positive  institution,  then  bis  right  of  action  can 
be'founded  only  upon  some  right  which  he  has  acquired  by  the  law  of 
the  country  where  be  is  domiciled.  If  he,  being  a  British  subject, 
conid  show  that  the  defendant,  also  a  British  subject,  had  entered  the 
country  where  he,  the  plaintiff,  was  domiciled,  and  had  done  any  act 
amounting  to  a  violation  of  that  right  to  the  possession  of  slaves  which 
was  allowed  by  the  laws  of  that  country,  I  am  by  no  means  prepared 
to  say  that  an  action  might  not  be  maintained  against  him.  The  laws 
of  England  will  protect  the  rights  of  British  subjects,  and  give  a 
remedy  for  a  grievance  committed  by  one  British  subject  upon  another, 
in  whatever  country  that  may  be  done.  That,  however,  is  a  very 
different  cas^  from  the  present.  Here,  the  plaintiff,  a  British  subject, 
was  resident  in  a  Spanish  colony,  and  perhaps  it  may  be  inferred,  fh>m 
what  is  stated  in  the  special  case,  that,  by  the  law  of  that  colony, 
slavery  was  tolerated.  I  am  of  opinion,  that,  according  to  the  prin- 
ciples of  the  EDglish  law,  the  right  to  slaves,  even  in  a  country  where 

1  The  BTgomenta  of  counsel,  the  opinion  of  Bavley,  J.,  and  part  ol  the  opinion  d 
Br^,  J-,  uc  omitted.  —  Ed. 
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sach  rights  are  reot^ized  by  law,  muBt  be  considered  as  founded  not 
upon  the  law  of  nature,  but  upon  the  particular  law  of  that  counti^'. 
And,  Buppoaing  that  the  law  of  Eogland  would  give  a  remedy  for  the 
violation  of  such  a  right  by  one  British  subject  to  another  (both  being 
resident  io  and  bound  to  obey  the  laws  of  that  coontry)  still  the  ri^C 
to  these  slaves  beiug  founded  upon  the  law  of  Spain,  as  applicable  to 
Uie  Floridas,  must  be  co-extensive  with  the  territories  of  that  State.  I 
do  not  mean  to  say,  that  if  the  plaintiff  having  the  right  to  possess  these 
persons  as  his  slaves  there,  had  taken  them  into  another  place,  where, 
by  law,  slaveiy  also  prevailed,  his  right  would  not  have  continued 
In  such  a  place,  the  laws  of  both  oouotnes  allowing  a  property  in 
slaves.  The  law  of  slavery  is,  however,  a  law  tn  invitum  /  and  when  a 
party  gets  out  of  the  territory  where  it  prevails,  and  out  of  the  power  ot 
his  master,  and  gets  under  the  protection  of  another  power,  without 
any  wrongful  act  done  by  the  party  giving  that  protection,  the  right  of 
the  master,  which  is  founded  on  the  municipal  law  of  the  particular 
place  only,  does  not  oonduue,  and  there  is  no  right  of  action  against  a 
paity  who  merely  receives  the  slave  in  that  country,  without  doing  any 
wrfjngful  act.  This  has  been  decided  to  be  the  law  with  respect  to 
a  person  who  has  been  a  slave  in  any  of  our  West  India  colonies,  and 
comes  to  this  country.  The  moment  he  puts  his  foot  on  the  shores  of 
this  country,  his  slavery  is  at  an  end.  Put  the  case  of  an  uninhabited 
island  discovered  and  colonized  by  the  subjects  of  this  couutr}';  the 
Inhabitants  would  be  protected  and  governed  by  the  laws  of  this 
country.  In  the  case  of  a  conquered  country,  indeed,  the  old  laws 
would  prevail,  until  altered  by  the  King  in  council ;  but  in  the  case  of 
the  newly  discovered  country,  Iteedom  would  be  as  much  the  inheritance 
of  the  inhabitants  and  their  children,  as  if  they  were  treading  on  the 
soil  of  England.  Now,  suppose  a  person  who  had  been  a  «lave  in  one 
of  our  own  West  India  settlements,  escaped  to  such  a  country,  be 
would  thereby  become  as  much  a  f^eman  as  if  be  bad  come  into  Eng 
land.  He  ceases  to  be  a  slave  in  England,  only  because  there  is  no 
law  which  sanctions  his  detention  in  slavery ;  for  the  same  reason,  he 
wonld  cease  to  be  a  slave  the  moment  he  landed  in  the  supposed  newly 
discovered  isUnd.  In  this  case,  indeed,  the  fugitives  did  not  escape 
to  any  island  belonging  to  England,  but  they  went  on  board  an  Eng- 
lish ship  (which  for  this  purpose  may  be  considered  a  fioating  island), 
and  in  that  ship  they  became  subject  to  the  English  laws  alone.  They 
then  stood  in  the  same  situation  in  this  respect  as  if  they  had  come  to 
an  island  colonized  by  the  English.  It  was  not  a  wrongful  act  in  the 
defendants  to  receive  them,  quite  the  contrary.  The  moment  they  got 
on  board  the  English  ship  there  was  an  end  of  any  right  which  the 
plaintiff  had  by  the  Spanish  laws  acquired  over  them  as  slaves.  They 
bad  got  beyond  the  control  of  their  master,  and  beyond  the  territory 
where  the  law  recognizing  them  as  slaves  prevailed.  They  were  under 
the  protection  of  another  power.  The  defendants  were  not  subject  to 
the  Spanish  law,  for  they  had  never  entered  the  Spanish  tenitories, 
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either  as  friends  or  enemieB.  The  pluntiff  was  permitted  to  see  the 
men,  and  to  endeavor  to  persuade  them  to  retam ;  but  in  that  he  failed. 
He  never  applied  to  be  permitted  to  use  force ;  and  it  does  not  appear 
that  he  had  tlie  meaos  of  doing  bo.  I  think  that  Sir  G.  Cockbura  was 
not  iMund  to  do  more  than  he  did ;  whether  he  waa  bound  to  do  so 
much  it  is  nuDecessary  for  me  to  saj.  It  was  not  a  wrongful  act  in 
him,  a  British  officer,  to  atntain  from  asing  force  to  compel  the  men  to 
return  to  slavery.  It  does  not  appear  that  he  prevented  force  being 
used.  I  do  not  say  that  he  might  not  have  refused,  bat  in  fact  there 
was  no  refhsaL  I  have  given  my  opinion  upon  this  question,  suppos- 
ing that  there  would  be  a  right  of  action  against  these  defendants,  if  a 
wrong  had  actaally  been  done  by  them,  but  I  am  by  no  means  clear, 
that  even  under  such  circametances,  any  action  would  have  been  main- 
tainable f^lnst  them  by  reason  of  their  particular  situation  as  officers 
acting  in  discharge  of  a  public  duty,  in  aphux^ffrante  bello.  I  doubt 
whether  the  application  ought  not  to  have  been  made  in  such  a  case 
to  the  governing  powers  of  this  country  for  redress.  The  cases  from 
the  Admiralty  Courts  are  distinguishable  from  the  present,  npon  the 
grounds  already  stated  by  my  Brother  Batlet.  In  Hadrazo  v.  WUies, 
8  B.  db  Aid.  353,  the  plaintiff  was  a  Spanish  subject,  and  by  the  law  of 
Spain  slavery  and  the  trade  in  slaves  being  tolerated,  he  had  a  right,  by 
the  laws  of  his  own  country,  to  exercise  that  trade.  The  taking  away  the 
slaves  was  an  active  wrong  done  in  aj^resaion  npon  rights  given  by 
the  Spanish  law.  That  is  very  differentfrom  requiring,  as  in  this  case, 
an  act  to  he  done  against  the  slaves,  who  had  voluntarily  left  tliiiir 
master.  When  they  got  out  of  the  territory  where  they  became  slares 
to  the  plaintdff  and  out  of  his  power  and  conti-ol,  they  were,  by  Ihe 
general  law  of  nature,  made  ftee,  unless  they  were  slaves  by  the  f  (ir- 
ticular  law  of  the  place  where  the  defendant  received  them.  Thej'  were 
not  slaves  by  the  law  which  prevailed  on  board  the  British  ship  of  war. 
I  am,  therefore,  of  opinion,  that  the  defendants  are  entitled  to  iihe 
judgment  of  the  court 

Best  J.  The  question  is,  were  these  persons  slaves  at  the  tiice 
when  Sir  G.  Cockbnrn  refused  to  do  the  act  which  he  was  desired  to 
do?  I  am  decidedly  of  opinion  that  they  were  then  no  longer  slaves. 
The  moment  they  put  their  feet  on  board  of  a  British  man-of-war,  not 
lying  within  the  waters  of  East  Florida  (where,  undoubtedly,  the  laws 
of  that  conntry  would  prevail),  those  persons  who  before  had  been 
slaves,  were  f^e.  The  defendants  were  not  guilty  of  any  act  pre- 
judicial to  the  rights  which  the  plaintiff  alleges  to  have  been  infHuged. 
Th(»c  rights  were  at  an  end  before  the  defendants  were  called  npon  to 
act.  ■  Slavery  is  a  local  Uw,  and,  therefore,  if  a  man  wishes  to  preserve 
his  slaves,  let  him  attach  them  to  him  by  affection,  or  make  fast  the 
bars  of  their  prison,  or  rivet  well  their  chains,  for  the  instant  they  get 
beyond  the  limits  where  slavery  ia  recc^ized  by  the  local  lait*,  they 
have  broken  their  chains,  they  have  escaped  tcom  their  prison,  and 
are  tne.    These  men,  when  on  board  an  English  ship,  had  all  the 
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rights  belongiog  to  EDglisbmen,  and  were  subject  to  all  tbdr  liabilities. 
If  tbey  had  committed  any  offence  they  must  have  been  tried  according 
to  English  laws.  If  any  injury  had  been  done  to  them  they  would  have 
had  a  remedy  by  applying  to  the  laws  of  this  country  for  redress.  I 
think  that  Sir  G.  Cockburn  did  all  that  he  lawfully  could  do  to  assist 
the  plaintiff;  he  permitted  him  to  endeavor  to  persuade  tlie  slaves  to 
return ;  but  he  refused  to  apply  force.  I  think  that  he  might  have  gone 
further,  and  have  said  that  force  should  not  be  used  by  others ;  for  if 
any  force  had  been  used  by  the  master  or  any  pereon  in  hia  assistance, 
can  it  be  doubted  that  the  slaves  might  have  brought  an  action  of  tres- 
pass against  the  persona  usiug  that  force?  Nay,  if  the  slave,  acting 
upon  his  newly  recovered  right  of  freedom,  had  determined  to  vindicate 
that  right,  origtoally  the  gift  of  nature,  and  had  resisted  the  force,  and 
hia  death  had  ensued  in  the  course  of  snoh  resistance,  can  there  be 
any  doubt  that  every  one  who  had  contributed  to  that  death  would, 
according  to  our  laws,  be  guilty  of  murder?  That  is  substantially 
decided  by  Sommersett's  case,  from  which,  it  is  clear,  that  such  would 
have  been  the  consequence  had  these  slaves  been  in  England ;  and  so 
far  as  this  qnestion  is  concerned,  there  is  no  difference  between  an 
English  ship  and  the  soil  of  England ;  for  are  not  those  on  board  an 
English  ship  as  much  protected  and  governed  by  the  English  laws  as  if 
they  stood  upon  En^h  land?  Judgment/or  the  d^endattie.^ 
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Bafallo,  J.*  For  the  purposes  of  this  appeal  the  wrongful  act  or 
neglect  causing  the  death  of  the  plaintiff's  intestate  must  be  treated  as 
having  been  committed  upon  the  high  seas.  The  complaint  does  not 
speciGcally  allege  that  the  disaster  was  caused  by  the  unlawful  or 
negligent  lading  of  the  petroleum  on  board  of  the  vessel  in  the  port 
of  New  York,  and  consequently  the  question  whether  that  fact,  if 
alleged,  would  establish  that  the  wrong  complained  of  was  committed 
within  the  territorial  bonnds  of  this  State,  need  not  be  considered. 

We  shall  therefore  come  directly  to  the  principal  point  argued, 
which  is,  whether  under  the  statute  of  this  State,  which  gives  a  right 
of  action  for  causing  death  by  wrongful  act  or  neglect,  an  action  can 
be  muntained  for  thus  causing  a  death  on  the  high  seas,  on  board  of  a 
vessel  bailing  from  and  registered  in  a  port  within  this  State  and 
owned  by  citizens  thereof;  the  person  whose  death  was  so  caused 

1  S«e  Hadrazo  v.  Willes,  3  B.  ft  Aid.  SSS.  —  £d. 

■  Tlie  opinion  only  ia  girau  ;  it  sufficiently  Btatoa  th«  cms.  — Ed> 


»Google 


SECT.    I  ]  MCDONALD  V.   MALLOBT.  47 

being  also  s  citizen  of  this  State,  the  veBsel  being  at  the  time 
employed  bv  the  owaers  in  their  own  businesa,  and  their  negligence 
being  ftllcged  to  hare  caused  the  death. 

Il  is  settled  by  the  odjudicatjone  of  our  own  courts  that  the  right  of 
action  foi  causing  death  by  negligence  exists  only  by  virtue  of  the 
statute,  and  tbat  where  the  wrong  is  oommitted  within  a  foreign  ijtat« 
or  connti-y,  no  action  therefor  can  be  maintained  here,  at  least  without 
proof  of  the  existence  of  a  similar  statute  m  the  place  where  the 
wrong  was  committed.  (Whitford  v.  Panama  R.  R.  Co.,  23  N.  Y. 
4fi5;  Crowley  v.  Panama  R.  B.  Co.,  30  Barb.  99;  Beach  v.  Bay 
State  Steamboat  Co.,  30  id.  488  ;  Vandeventer  v.  N.  Y.  and  New 
Haven  R  R.  Co.,  27  id.  244.)  'Riese  decisions  rest  upon  the  plain 
ground  tbat  our  statute  can  have  no  operation  within  a  foreign  Jans- 
diction,  and  tbat  with  respect  to  positive  statute  law  it  cannot  be 
presumed  that  the  laws  of  other  States  or  countries  are  similar  to 
ont  own.  (Opinion  of  Demo,  J.,  23  N.  Y.  467,  468,  471.)  The 
liability  of  a  person  for  bis  acts  depends,  in  general,  upon  the  laws 
of  the  place  where  the  acts  were  oommitt«d,  and  althougb  a  civil  right 
of  action  acquired,  or  liability  incurred,  in  one  State  or  country  for  a 
personal  injurj'  may  be  enfcwced  in  another  to  which  the  parties  may 
remove  or  where  they  be  found,  jet  the  nght  or  liability  must  exist 
under  the  laws  of  the  place  where  the  act  was  done.  Actions  for 
injariee  to  the  person  committed  abroad  are  sust^ned  without  proof 
in  the  first  instance  of  the  Ux  loci,  upon  the  presumption  that  the  right 
to  compensation  for  such  injuries  is  recognized  by  the  laws  of  all 
countries.  But  this  presumption  cannot  apply  where  the  wrong  com- 
plained of  Is  not  one  of  those  thus  universally  recognized  as  a  ground 
of  action,  but  is  one  for  which  redress  Is  given  only  by  statute. 

Keeping  these  principles  in  view  It  is  clear  that  In  order  to  maintain 
this  action  it  is  necessary  to  establish  that  the  statute  law  in  question 
was  operative  on  board  of  the  vessel  upon  which  the  Injury  was  conh 
mitted.  In  all  the  cases  which  have  been  decided,  the  place  of  the 
injury  was  actually  within  the  limits  of  a  foreign  territory,  subject  to 
Its  own  laws,  and  where  there  could  be  no  claim  that  the  laws  of  this 
State  or  country  were  operative.  In  the  present  case  the  locus  in  quo 
was  not  within  the  actual  territorial  limits  of  any  State  or  nation,  nor 
was  it  suttject  to  the  laws  of  any  government,  unless  the  rule  which 
exists  fh>in  necessity  is  applied,  that  every  vessel  on  the  high  seas  is 
oonstmctively  a  part  of  the  territory  of  the  nation  to  which  she  belongs, 
and  its  laws  are  operative  on  board  of  ber.  In  this  respect  the  case  is 
new. 

There  can  be  no  question  that  If  this  case  were  one  arising  nnder  tbe 
laws  of  the  United  States  the  rule  referred  to  wonld  apply,  and  act« 
done  on  board  of  her  while  on  the  high  seas  wjiuld  be  governed  by 
those  laws.  The  question  now  presented  is  whether  in  respect  to 
matters  not  committed  by  the  Constitution  exclusively  to  tlie  Federal 
government  nor  l^islated  npon  by  Congress,  but  regulated  entire^ 
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hy  State  Inwe,  the  State  to  which  the  vessel  belongs  can  be  r^arded 
as  the  Borereiguty  whose  laws  follow  .Uer  until  she  comes  within  the 
jarisdicUon  of  some  other  government. 

This  precise  question  arose  in  the  case  of  Eclly  v.  Crapo  (45  N.  Y. 
86;  and  16  Wall.  610),  though  in  a  different  form.  The  question 
there  was  whether  a  vessel  apon  the  high  seaa  was  sutijeot  to  the 
insolvent  laws  of  the  State  of  Massachnsetts,  to  which  State  the  vessel 
belonged,  that  is,  where  she  was  r^stered  and  her  owner  resided, 
so  that  by  operation  of  those  laws,  and  witboat  any  act  of  the  owner, 
the  title  to  the  vessel  could  be  transferred  while  she  was  at  sea  by  a 
proceeding  in  invilitm,  to  an  official  assignee,  and  his  title  thus 
acquired  would  take  precedence  of  an  attachment  levied  upon  her 
in  ihe  State  of  New  York  after  she  had  come  within  this  State. 

It  was  conceded  in  that  case,  in  this  court  as  well  as  In  the  Supreme 
Court  of  the  United  States,  that  unless  the  vessel  was  actually  or  con- 
structively within  the  Jurisdiction  of  the  State  of  Massachusetts  her 
insolvent  law  could  not  operate  upon  her  so  as  to  defeat  a  title  acquired 
under  the  laws  of  the  State  within  whose  actual  territorial  jurisdiction 
she  afterwards  came.  (16  Wall.  622.)  Bnt  in  support  of  the  title  of 
the  as^gnee  in  insolvency  it  was  uiged  that  the  rule  before  referred  to 
applied  to  her,  and  that  while  at  sea  she  was  constructively  a  part  of 
the  territory  of  the  State  of  Massachusetts  and  subject  to  her  laws. 

This  court  held  that  the  rule  invoked  was  not  applicable  to  a  State, 
and  State  laws,  but  that  the  Jurisdiction  referred  to  was  vested  id  the 
government  of  the  United  States,  and  that  the  national  territory  and 
its  laws  only  were  extended  by  legal  Action  to  vessels  at  sea. 

This  decision  was  reversed  by  the  Supreme  Court  of  the  United 
States  (Crapo  v.  Kelly,  16  Wall  610),  and  as  we  understand  the 
prevailing  opinion  In  that  court,  It  holds  that  the  relations  of  a  State 
to  the  Union  do  not  affect  its  ttatue  as  a  sovereign,  except  with  respect 
to  those  powers  and  attributes  of  sovereignty  which  have  by  the  CoD- 
stitution  been  transferred  to  the  government  of  the  United  States,  and 
that  in  all  other  respects  It  stands  as  If  it  were  an  independent  sov- 
ereign State,  unconnected  with  the  other  States  of  the  Union.  Upon 
this  principle  it  was  held  that  the  vessel  while  at  sea  was  constmctively 
part  of  the  territory  of  the  State  of  Massachusetts  and  satiject  to  its 
iaws.  (16  Wall.  623,  624,  681-632.)  It  is  difficult  to  conceive  any 
other  principle  upon  which  that  conclusion  could  have  been  reached. 

In  respect  to  crimes  committed  on  the  high  seas,  the  power  to 
provide  for  their  punishment  has  been  delegated  to  the  Federal  govern- 
ment, and  for  that  reason  State  laws  cannot  be  applicable  to  them ;  but 
I  cannot  escape  the  conclusion  that  nnder  the  principle  of  the  case  of 
Crapo  V,  Kelly  civil  rights  of  action,  for  matters  occurring  at  sea  on 
board  of  a  vessel  belonging  to  one  of  the  States  of  the  Union  must 
depend  upon  the  laws  of  that  State,  unless  they  arise  out  of  some 
matter  over  which  Jurisdiction  has  been  vested  in  and  exercised  by 
the  government  of  the  United  States,  or  over  which  the  State  has 
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transferred  its  rights  of  sovere^oty  to  the  United  States ;  and  that  to 
this  extent  the  vessel  mast  be  regarded  as  part  of  the  territory  of  the 
State,  while  in  respect  to  her  relations  with  foreign  gorernmenta, 
crimes  oommitted  on  board  of  her,  and  all  other  matters  over  which 
jurisdiction  is  vested  in  the  Federal  govemmeut,  she  must  be  regarded 
as  part  of  the  territor}'  of  the  United  States  and  subject  to  the  laws 
thereof. 

The  Acts  alleged  in  the  compliant,  and  admitted  by  the  demurrer, 
present  a  strong  case  for  the  application  of  the  rule  that  the  laws  of 
the  State  to  which  the  vessel  belongs  follow  her  until  she  comes 
within  some  other  Jurisdiction.  The  defendants,' by  whom  the  wrong 
is  alleged  to  have  been  committed,  were,  at  all  times  op  to  its  final 
consummation  by  the  death  of  the  plaintiff's  intestate,  citizens  and 
residents  of  this  State,  and  subject  to  its  laws,  and  the  deceased  was 
also  a  citizen  of  this  State.  The  death  was  caused  either  by  the 
ill^al  and  negligent  act  done  in  this  State  of  lading  the  dangerous 
and  prohibited  article  on  board  the  vessel  and  sending  the  deceased  to 
sea  in  her  thus  exposed,  or  by  the  negligence  or  wrongful  acts  of  ttie 
defendanta  committed  at  sea  through  their  agents.  The  complaint 
does  not  distinctly  specify  which,  but  it  must  have  been  one  or  the 
other.  If  the  latter,  then,  at  the  place  where  tbe  injury  was  consum- 
mated there  was  no  law  by  which  to  determine  whether  or  not  it 
rendered  the  defendants  liable  to  an  action,  unless  the  law  of  the 
State  to  which  the  vessel  belonged  followed  her.  In  tbe  present  caae 
the  defeudants  were,  at  tbe  time  of  the  wrongful  act  or  neglect,  and  of 
the  injury,  within  this  State  and  subject  to  its  laws,  and  none  of  the 
objections,  suggested  in  the  various  cases  which  have  been  cited,  to 
subjecting  them  to  liability  under  the  statute,  for  acts  done  out  of  tbe 
territory'  of  the  State,  can  apply.  There  can  be  no  double  linbility,  as 
suggested  by  Denio,  J.,  in  23  N.  Y.  467,  471,  for  the  locus  in  qwr 
was  not  subject  to  tbe  laws  of  any  other  country ;  nor  can  it  be  said 
that  the  deceased  or  his  representatives  were  under  the  protection  of 
the  laws  of  any  other  government,  as  is  said  in  some  of  the  other  cases 
cited.  It  is  a  case  where  no  coufusion  or  injustice  can  result  from  tbe 
application  of  the  principle  declared  by  the  Supreme  Court,  tliat  the 
laws  of  the  State  as  well  as  of  the  United  States,  enacted  within  tlieir 
respective  spheres,  follow  the  vessel  when  on  tbe  high  seas.  In  the 
opinion  of  the  conrt  a^  General  Term  in  this  case  it  is  expressly  con- 
ceded that  both  the  laws  of  the  State  and  the  nation  have  dominion  on 
a  vessel  on  the  high  seas,  bnt  tbe  demurrer  was  sustained  on  the 
gronnd  that  this  right  of  jurisdiction  has  not  been  exercised  by  the 
State  of  New  York,  and  its  statutes  are  restricted  in  their  operation 
to  the  actual  territorial  bounds  of  the  State, 

No  such  restriction  is  contained  in  the  statute  now  under  considera- 
tion. Its  language  is  broad  and  general  and  by  its  terms  It  operates 
In  all  places.  Its  operation  on  cases  arising  in  otber  States  and 
coontries  has  not  been  denied  by  reason  of  anything  contained  in 
4 
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tli«  act  Itself  or  in  any  other  legislative  act,  bat  oa  general  principles 
of  lair. 

Bat  the  court  rests  itA  conclaBioa  upon  the  act  of  the  Legislature  of 
this  State  which  defines  its  bonndaries  and  declares  that  the  sovereignty 
and  Jarisdiction  of  this  State  extends  to  all  the  places  within  the 
boundaries  so  declared  (1  B.  S.  62,  65) ,  and  it  construes  that  act  as 
a  renunciation  or  abrogation  of  any  effect  which  might  on  general 
principles  of  law  be  given  to  its  statutes  on  board  of  vessels  on  the 
high  seas. 

We  are  anable  to  ooncnr  in  this  view.  The  act  referred  to  was 
intended  to  define  simply  the  actual  territorial  bounds  of  the  State, 
and  the  declaration  that  its  sovereignty  and  jurisdiction  should  extend 
to  all  places  within  those  bounds  was  not  intended  to  uor  could  it 
operate  as  a  restriction  upon  subsequent  legislation,  nor  had  it  any 
reference  to  such  a  question  as  that  now  before  us.  Whatever  opera- 
tion our  laws  may  have  on  board  of  vessels  at  sea  depends  upon 
general  prioclples,  and  there  is  nothing  in  the  legislation  of  our  State 
which  places  it  in  this  respect  on  a  different  footing  (him  any  other. 
Is  Is  not  claimed  that  the  sovereignty  and  Jurisdiotioa  of  this  State 
extend  to  its  vessels  when  at  sea,  as  they  do  to  places  within  its 
boundaries,- for  all  purposes,  such  as  service  of  process,  the  execu- 
tion of  Judgments  and  the  like,  but  only  that  when  acta  done  at  sea 
become  the  subject  of  at^udication  here,  the  rights  and  liabilities  of 
parties  may  in  some  cases  be  determined  with  reference  to  our  statutes. 
There  is  nothing  inconsistent  with  this  in  the  act  referred  to,  or  in  the 
assertion  of  sovereignty  and  Jurisdiction  tor  all  purposes  over  places 
within  the  bounds  of  the  State. 

The  decision  of  this  court  in  Kelly  v.  Crapo  is  referred  to  as  the 
highest  evidence  that  this  State  never  intended  that  its  laws  should 
extend  to  vessels  on  the  high  seas.  That  decision  recognized  tlie 
general  principle  that  the  laws  of  a  nation  do  so  extend,  but  was  based 
upon  the  theory  that  the  relation  of  the  State  to  the  Union  was  such 
that  this  attribute  of  sovereignty  had  become  merged  in  the  powers 
granted  to  the  general  government.  But  the  Judgment  of  the  Supreme 
Court  of  ttie  United  States  having  established  the  contrary  view,  and 
that  in  matters  not  the  subject  of  Federal  legislation,  the  laws  of  the 
State  follow  the  vessel,  thus  making  the  laws  of  the  State  and  of  the 
United  States,  in  their  respective  spheres,  together  constitute  the  law 
of  the  nation  to  which  the  vessel  belongs,  we  adopt  that  decision  as  the 
judgment  of  the  tribunal  to  whom  the  ultimate  determinatiou  of  ques* 
tions  of  that  natnre  properly  l>elongB. 

There  is  nothing  in  the  nature  of  this  action  which  renders  it  exclu- 
sively the  subject  of  Federal  cognizance.  The  JurisdictioD  of  the 
States  and  of  the  United  States  in  the  matter  of  personal  torte  com- 
mitted at  sea,  sndi  as  assaults  by  a  master  on  bis  crew,  injuries  to 
passengers,  and  the  like,  are  concurrent  though  remedies  by  proceed- 
ings in  rem  can  be  administered  only  by  the  Courte  of  Admiralty  of  the 
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United  States.     The  field  of  legislation  in  respect  to  cases  like  the     '^^^*^         '        ' 
present  one  baa  not  been  occupied  by  the  general  gOTernment  and  is       o,  U  (I  ^  ^    "2,  0^ 
therefore  open  to  the  States.      (Steamboat  Co.  v.   Chase,  16  Wall.  ' 

522,  530,  533.)     Indeed  the  United  States  Court  of  Admiralty  would  C+  La  I 

have  DO  Jurisdiction  in  such  a  case  (Steamboat  Co.  v.  Chase,  16  WalL'ijjIj^  q,^  ^Cfmr^*^  if  It; 
fi22,   630,  538;  Sherlock   v.  Allen,  93  U.    S.  99),  and  there  is  no  ^^n 

greater  objection  to  extending  the  operation  of  a  statute  of  thia^    i  ^  1 11^         / 
description  to  a  vessel  at  sea  ttian  there  was  to  giving  similar  opera-  i^         __  .  A„ 

tto»to  =  SUteln««I,«tl.,.  ^..W^A.^''*"-. 

The  judgment  of  the  court  below  slionld  be  reversed,  and  judgment  ^£'3  ^S, /(/-'? 
rendered  for  the  plaintiff  on  the  demurrer,  with  leave  to  the  defendants  il,  »  Q  Oi  L  i^ 
to  answer  on  payment  of  costs  within  thirty  d&ja.  'r  ('  *  ^t  p  ^ 

All  oononr,  except  Asdbews,  J.,  absent.  LjiA^    ^^  ^  I  U'*^-^^W 

Judgment  cKCordinalyS^—^^^      j 

EEGINA  t..  ANDERSON.  ^^"^.^ f-''-^-  -  ^--T^  '^''1'' ^ 

Cnown  Case  Beservsd.    18S8.  " 


{BeportedU  Cor  C.C.  198.J  "   '   '  ^  -         -f^ 
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Casb  reserved  by  Byles,  J.,  at  the  October  Sessions  of  the  Central 
Criminal  Court,  1868,  for  the  opinion  of  this  courL  -L^"?  ^-~"  *  *  -^ 

James  Anderson,  an  American  citizen,  was  indicted  for  murder  on  ^  ^___    ^  ^ 

board  a  vessel,  belonging  to  the  port  of  Yarmouth  in  Nova  Scotia.    *-^  "  """"" 
She  was  registered  in  London,  and  was  sailing  under  the  British  flag.     ^  5  ^  _  l^  ^^ 

At  the  time  of  the  offence  committed  the  vessel  was  iu  the  river  ' 

Garonne,  within  the  boundaries  of  the  French  empire,  on  her  way  ^p  2.  S'^  _       —  ^  i'% 

to  Bordeaux,  which  city  is  by  the  course  of  the  river  about  ninety  miles ■  /    ^    . 

from  the  open  sea.    The  vessel  bad  proceeded  about  half-way  np  the   C^^^a^-.f'^'-'t^''^ 
river,  and  waa  at  the  time  of  the  offence  about  three  hundred  yards     i    /J ulj-*J^i^-^ 
tti>m  the  nearest  shore,  the  river  at  that  place  being  about  half  a  mile  ^•-**'* 
wide.  uU.'-iCKSi^.^'/if 

The  tide  flows  np  to  the  place  and  beyond  it  ^  /  T  ^  / 

No  evidence  was  given  whether  the  place  was  or  was  not  viithin  the  '  '  , 

limits  of  the  port  of  Bordeaux.  '}1  ir      'S'i^  ij^^i^ 

It  was  objected  for  the  prisoner  that  the  offence  having  been  com-  'Jl^.^-      />     \i  ji 
mitted  within  the  empire  of  France,  the  vessel  being  a  colonial  vessel,  ^^  ^j'liU  t.  .y -J  A  <  x' 
and  the  prisoner  an  American  citizen,  the  court  had  no  Jarisdiction  to  .i  .f  X,       J 

tryhim.  -^  '  -" '    7  '  '   '    '^ 

I  expressed  an  opinion  unfavorable  to  the  objection,  bat  f^reed  to  -C   J  i   ii  - 

grant  a  case  for  the  opinion  of  this  conrt.  4.  i  '^-    '    '<  *•  V   -^ 

The  prisoner  was  convicted  of  manslaughter.  ^ 

J.  Babitasd  Btlxb.  ./   '    J  /    ,'    '  ' 

J«.  Crapo  0,  Kally,  IB  WalL  BIO.     And  see  to  the  same  effect  t  decision  of  the  j!f   j   ((*  '   K'-  '^ 
Court  of  Cassation,  Turin  (Ital?),  April  14,  1880,  (S  Clunet,  G61)  :  a  Siciliao  eailoi  , 

on  a  venel  regi«teivd  in  liombardy  is  suhjeot  h>  a  aaetionDf  the  PenalCoda  whioh  ia  in     f      1      /f  /  ' 
forae  in  Lombaidy,  hut  not  In Sieilj. — £d.  fi    if     ifi  '    '.    t 
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BoTiLL,  C.  J.'  There  ie  no  doabt  that  the  place  wbere  the  offence 
was  committed  was  within  the  territory  of  Fraace,  and  that  the  pris- 
oner was  therefore  subject  to  the  laws  of  France,  which  the  local  author^ 
ities  of  that  realm  might  have  enforced  if  so  minded ;  but  at  the  same 
time,  in  point  of  law,  the  offence  was  also  committed  within  British 
territory,  for  the  prisoner  was  a  seaman  on  board  a  merchant  vessel, 
which,  as  to  her  crew  and  master,  mnst  be  taken  to  have  been  at  the 
time  under  the  protection  of  the  British  flag,  and,  therefore,  also  amen- 
able to  the  provisions  of  the  Bntish  law.  It  Is  trne  that  the  prisoner 
was  an  American  citizen,  but  be  had  with  his  own  consent  embarked 
on  board  a  British  vessel  as  one  of  the  crew.  Although  the  prisoner 
was  subject  to  the  American  jurisprudence  as  an  Amencan  citizen,  and 
to  the  law  of  France  as  having  committed  an  offence  within  the  terri- 
tory of  France,  yet  he  must  also  l>e  considered  as  subject  to  the  juris- 
diction of  British  law,  which  extends  to  the  protection  of  BriUsh 
vessels,  though  in  ports  belonging  to  another  country.  From  the  pas- 
sage in  tlie  ti-eatise  of  Ortolan,  already  quoted,  it  appears  that,  with 
regard  to  offences  committfid  on  board  of  foi'(.-ign  vessels  within  the 
French  territory,  the  French  nation  will  not  assert  their  police  law 
unless  invoked  by  the  master  of  the  vessel,  or  unless  the  offence  leads 
to  a  disturbance  of  the  peace  of  the  port  ;  and  several  instances  where 
that  course  was  adopted  are  mentioned.  Among  these  are  two  cases 
where  offences  were  committed  on  board  American  vessels —  one  at  the 
port  of  Antwerp,  and  the  other  at  Marseilles  —  and  where,  on  the  local 
authorities  interfering,  the  American  court  claimed  exclusive  Jurisdic- 
tion. As  far  as  America  herself  is  concerned,  it  is  clear  that  she,  by 
tbe  statutes  of  the  23i-d  of  March,  1825,  has  made  regulations  for  per- 
sons on  hoard  her  vessels  in  foreign  parts,  and  we  have  adopted  the 
same  course  of  legislation.  Our  vessels  must  be  subject  to  the  laws  of 
the  nation  at  any  of  whose  porta  they  may  be,  and  also  to  the  laws  of 
our  country,  to  which  they  belong.  As  to  our  vessels  when  going  to 
foreign  parts  we  have  the  right,  if  we  are  not  bound,  to  make  regula- 
tions. America  has  set  us  a  strong  example  that  we  have  the  right  to 
do  so.  In  the  present  case,  if  it  were  necessary  to  decide  tbe  question 
on  the  17  &  18  Vict.  c.  104, 1  should  have  no  hesitation  in  saying  that 
we  now  not  only  legislate  for  British  subjects  on  board  of  British  ves- 
sels, but  also  for  all  those  who  form  the  crews  thereof,  and  that  there 
IS  no  dilBculty  in  so  construing  the  statute ;  hut  it  ia  not  necessary  to 
decide  that  point  now.  Independently  of  that  statute,  tbe  general  law 
la  sufBcient  to  determine  tins  case.  Here  the  offence  was  committed 
on  board  a  British  vessel  by  one  of  the  crew,  and  it  makes  no  difference 
whether  the  vessel  was  within  a  foreign  port  or  not  If  tbe  offence  had 
been  committed  on  the  high  seas  it  is  clear  that  it  would  have  been 
within  the  Jurisdiction  of  the  Admiralt3',  and  the  Central  Criminal 
Court  has  now  the  same  extent  of  Jurisdiction.  Does  it  make  any 
'  Argnmenta  of  coansel  and  the  concurring  opiuione  of  Cuaknbix.  B.,  anil  Blacf' 
BCaH  and  Lush,  JJ.,  sre  omitted.  —  Ed, 
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differonce  because  the  veseel  was  in  the  river  Garonne  half-wtt; 
between  the  sea  and  the  bead  of  the  river?  The  place  where  the 
oObnce  was  committed  waa  in  a  navigable  part  of  the  river  below 
bridge,  and  whei-e  the  tide  ebbs  and  flows,  and  great  ships  do  lie  and 
Iiover.  An  offence  committed  at  such  a  place,  according  to  the  aathor- 
i^es,  is  within  the  Admiralty  jurisdictioo,  and  it  is  the  same  as  if  the 
offence  had  been  committed  on  the  high  seas.  On  the  whole  I  come  to 
the  conclusion  that  the  prisoner  was  amenable  to  the  British  taw,  and 
that  the  conviction  was  right. 

Bilks,  J.  I  am  of  the  same  opinion.  I  adhere  to  the  opinion  that 
I  expressed  at  the  trial.  A  British  ship  is,  for  the  purposes  of  this 
qnestion,  like  a  floating  island;  and,  when  a  crime  is  committed  on 
board  a  British  ship,  it  is  within  the  Jarisdiction  of  the  Admiralty 
Court,  and  therefore  of  the  Central  Criminal  Court,  and  the  offender  is 
sa  amenable  to  British  law  as  if  he  had  stood  on  the  Isle  of  Wight  and 
committed  the  crime.  Two  English  and  two  American  cases  decide 
that  a  crime  committed  on  board  a  British  vessel  in  a  river  like  the  one 
in  question,  where  there  ia  the  flux  and  reflux  of  the  tide,  and  wherein 
great  ships  do  tiover,  ia  within  the  Jurisdiction  of  the  Admiralty  Court; 
and  that  ia  also  the  opinion  expressed  in  Kent*s  Commentaries.  The 
only  effect  of  the  ship  being  within  the  ambit  of  French  territory  is  that 
there  might  have  been  concurrent  Jarisdiction  had  the  French  claimed 
it.  I  give  no  opinion  on  the  question  whether  the  case  cornea  within 
the  enactment  of  the  Merchant  Shipping  AcL* 


Vadohak,  0.  J.,  in  Chaw  v.  Rahset,  Vaugban  274  (1670).  One  oi 
my  brothers  .  .  .  said  England  and  Ireland  were  two  distinct  king- 
doms, and  no  otherways  united  than  because  they  had  one  Soveraign. 
Had  tbia  been  aaid  of  Scotland  and  England  it  had  been  right,  for 
they  are  both  absolute  kingdoms,  and  each  of  them  arti  Juris.  But 
Ireland  far  otherwise ;  for  it  is  a  dominion  belonging  to  the  crown  of 
England,  and  follows  that  it  cannot  be  separate  from  it  but  by  Act  of 
Parliament  of  England,  no  more  than  Wales,  Guernsey,  Jersey,  Ber- 
wick, the  English  Plantations,  all  which  are  dominions  belonging  to  the 
realm  of  England,  though  not  within  the  territorial  dominion  or  realm 
of  England,  but  follow  it  and  are  a  part  of  it«  royalty.  .  .  .  Wales, 
after  the  conqnest  of  it  by  Edward  the  First,  was  annext  to  ED);Iand, 
jure  proprietatia  12  Ed.  1,  by  the  Statute  of  Ruthtand  only,  and  after 
more  really  by  27  H.  8  c.  26 ;  but  at  flret  received  laws  Avim  England 
as  Ireland  did ;  but  not  proceeded  by  writs  out  of  the  English  Chan- 
cery, but  had  a  Chancery  of  his  own,  as  Ireland  hath ;  was  not  bound 
by  the  laws  of  England,  unnamed,  until  27  H.  8,  no  more  than  Ireland 
now  is.  Ireland  in  nothing  differs  Trom  it  but  in  having  a  Parliament 
gratia  Regis,  subject  to  the  Parliament  of  England.     It  might  have 

1  Sea  Bfg.  V.  Lopez,  7  Coz  C.  C.  481  ;  Reg.  v.  ArmitroDg,  13  Coz  C.  C.  184.  —  Ed, 
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had  so,  if  tfae  King  pleased,  but  it  was  annext  to  England.  None 
doubts  Ireland  aa  conquer'd  as  it,  and  as  muub  subject  to  the  Parlia- 
ment of  England  if  it  please. 

Vauohan,  C.  J.,  Wilde  and  Archeb,  JJ.,  in  the  same  case  (2 
Ventris  1).  Ireland  was  a  conquered  kingdom,  the  conquest  com- 
pleated,  if  not  begun,  iu  King  Henry  the  Set.-ond'a  (,>me  ;  in  whose  time 
there  is  no  record  of  any  establLshmenL  And  being  a  Christian  king 
they  remained  governed  by  their  own  laws,  until  King  John  (anno  12 
regni  mii)  by  Charter  (for  so  they  conceived  it  to  be,  and  not  by 
Parliament;  for  it  appears  that  the  nobles  were  swom,  which  is  not 
usual  in  Acts  of  Parliament,  neither  is  it  Teste  Rege  in  Parliamento) 
introduced  the  English  laws.  Yet  it  ever  hath  remained  a  distinct 
kingdom,  viz,  from  the  bringing  in  the  laws  by  King  John,  M.  Paris 
Hist.  230,  and  Calvin's  Cose  iu  7  Co.  22.  23 ;  the  Conquest  brought  it 
infra  dominium  Regis,  sed  non  inj¥a  Begnum  Angli{e.  Orurke 
committed  treason  in  Ireland,  and  it  was  held  triable  by  Commission, 
by  33  H.  8.  as  a  treason  out  of  the  Bealm.  20  H.  6.  8,  the  Judges 
here  are  not  bound  to  take  notice  of  the  laws  of  Ireland.  Fitzh. 
Voucher  239,  a  man  in  Ireland  cannot  be  vouched.  Anders.  262, 
263,  2  Inst.  2,  it  is  said,  Magna  Charta  nor  the  Statute  laws  here  did 
Dot  extend  to  Ireland  until  Poining's  Law,  10  H.  7,  tho'  iu  truth  it 
appears  to  be  before  by  8  E.  i,  cap.  10 ;  neither  arc  they  obliged  by 
any  statute  since  unless  named. 


CAMPBELL  V.  HALL. 
EiKo's  Bench.     1774. 
[JJ^^' — ■  [Reported  Cowpcr.  204.] 

A\  (l    -    u  i  This  case  was  very  elaborately  argued  four  several  times  ;  and  now 

/T^H^H.  >,  ^  ^  on  this  day  Lord  Mansfield  stated  the  case,  and  delivered  the  unani- 

.  J  I I  mous  opinion  of  the  court,  as  follows : 

I  '  This  is  an  action  that  was  brought  by  the  plaintiff,  James  Campbell, 

( 'p\  —  1 5  '       who  is  a  natural  bom  subject  of  this  kingdom,  and  who,  upon  the  3d 

of  March,  1763,  purchased  a  plantation  in  the  island  of  Grenada:  and 

0,0  ^    . i?   '     it  is  brought  against  the  defendant  William  Hall,  who  was  a  collector 

.        for  His  Majesty  of  a  duty  of  four  and  a  half  per  cent  upon  all  goods 
^  S.^    .         t|  /  *     and  sugars  exported  from  the  island  of  Grenada.' 

.     <^        ...  A  special  verdict  was  found,  which  states  as  follows:  That 

I  ^  5" /  -5  f       the  island  of  Grenada  was  taken  by  the  British  anna,  in  open  war,  from 

«  f. f /i    *^®  French  king,  .  .  .  The  special  verdict  then  states.  .  ,  a  proc- 

I  "    '  "~  lamation  under  the  great  seal,  bearing  date  the  7th  October,   1768, 

wherein  amongst  other  things  it  is  said  as  follows :  — 

Whereas  it  will  greatly  contribute  to  the  speedy  settling  our  sMd 
goremments,  of  which  the  island  of  Grenada  is  one,  that  our  loving 
Bobjects  should  be  informed  of  our  paternal  care  for  the  security  of  the 
»  Part  of  the  opinion  U  omitwd.  —  Ed. 
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liberties  and  pTOpertieB  of  thoae  who  are  and  shall  become  iohabitants 
thereof:  vre  have  thoaght  fit  to  publish  and  declare  by  this  our  procla- 
mation, that  we  have  in  our  letters  patent  under  our  great  seal  of 
Great  Britun,  by  which  the  said  governments  are  oonstituted,  given 
exprees  power  and  direction  to  our  governors  of  the  said  colonies  re- 
spectively, that  BO  soon  as  the  state  and  oircumstanoeB  of  the  said 
colonies  will  admit  thereof,  they  shall,  wilii  ttie  advice  and  consent  of 
the  members  of  our  council,  summon  and  call  general  assemblies,  within 
the  said  governments  respectively,  in  such  manner  and  form  as  is  used 
and  directed  in  those  colonies  and  provinces  of  America,  which  are 
already  under  onr  immediate  government ;  and  we  tiave  also  given 
power  to  the  said  governors,  with  the  consent  of  our  said  councils,  and 
the  representatives  of  the  people  to  be  summoned  as  aforesaid,  to  malce, 
constitnte,  and  ordain  laws,  stetutes,  and  ordinances,  for  the  public 
peace,  welfare,  and  good  government  of  our  said  colonies  and  the  in- 
habitants thereof,  as  near  as  may  be  agreeable  to  the  laws  of  England, 
and  under  such  r^ulaUona  and  restrictions,  as  are  used  In  our  other 


Tbe  next  instrnment  stated  in  the  special  verdict,  is  the  letters 
patent  under  the  great  seal,  or  rather  a  proclamation,  bearing  date  the 
26th  March,  1764  ;  wherein,  the  King  recites  a  survey  and  division  of 
the  ceded  islands,  and  that  he  had  ordered  them  to  be  divided  into 
allotments,  as  an  invitation  to  purchasers  to  come  in  and  purchase  upon 
the  terms  and  conditions  specified  in  that  proclamation. 

The  next  instrument  stated,  is  the  letters  patent  under  the  great 
seal,  bearing  date  the  9th  of  April,  1764.  In  these  letters  there  is  a 
commission  appointing  Greneral  Melville  governor,  with  a  power  to 
summon  an  assembly  as  soon  as  the  state  and  circumstances  of  the 
island  would  admit,  and  to  make  laws  with  consent  of  the  governor  and 
council,  with  reference  to  the  manner  of  the  other  assemblies  of  the 
kii^B  provinces  in  America.  This  instrument  is  dated  the  9th  of 
April,  1764.  The  governor  arrived  in  Grenada  on  the  14th  December, 
1764,  and  before  the  end  of  the  year  1765,  an  assembly  actually  met  in 
the  island  of  Grenada.  But  before  the  arrival  of  the  governor  at 
Grenada)  Indeed  before  bis  departure  for  London,  there  is  another 
instrument  upon  the  validity  of  which  the  whole  question  turns,  which 
instmmeDt  contains  letters  patent  under  the  great  seal,  bearing  date 
the  20th  July,  1764.  Wherein,  tbe  King  reciting,  that  whereas,  in 
Barbadoes,  and  in  all  the  British  Leeward  Islands,  there  was  a  duty  of 
four  and  an  half  per  cent  upon  all  sugars,  etc.  exported ;  and  reciting 
iu  these  words ;  that  whereas  it  is  reasonable  and  expedient,  and  of 
importanoe  to  onr  other  sngar  islands,  that  the  like  doty  should  take 
place  In  our  said  island  of  Grenada ;  proceeds  thus  :  we  have  though' 
fit,  and  onr  royal  will  and  pleasure  is,  and  we  do  hereby,  by  virtue  of 
our  prerogative  royal,  order,  direct,  and  appoint,  that  from  and  after 
tbe  29th  day  of  September  next  ensuing  the  date  of  these  presents,  a 
duty  or  impost  of  four  and  au  half  per  cent  in  specie,  shall  be  raised 
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and  paid  to  us,  our  heirs  and  successors,  upon  all  dead  commodities, 
the  growth  and  produce  or  our  said  island  of  Grenada,  that  shall  be 
shipped  off  from  the  same,  in  lieu  of  all  customs  and  import  duties, 
hitherto  collected  upon  goods  imported  and  exported  into  and  out  of 
the  said  island,  under  the  authority  of  Hie  Most  Christian  Majesty. 

The  special  verdict  then  states  that  in  fact  this  duty  of  four  and  an 
hair  per  cent  is  paid  in  all  the  British  Leeward  Islands,  and  sets  forth 
the  several  acts  of  assembly  relative  to  these  duties.  They  are  public 
acts :  therefore,  I  shall  not  state  them ;  as  any  gentleman  may  have 
access  to  them ;  the3'  depend  upon  different  circumstances  and  ooca- 
sioDS,  but  are  all  referable  to  those  duties  in  our  islands.  This,  with 
what  I  set  out  with  in  the  opening,  is  the  whole  of  the  special  verdict 
that  is  material  to  the  question. 

The  general  question  that  arises  out  of  all  these  facts  found  by  the 
special  verdict,  is  this  ;  whether  the  letters  patent  under  the  great  seal, 
bearing  date  the  20th  July,  1764,  are  good  and  valid  to  abolish  the 
French  duties ;  and  in  lieu  thereof  to  impose  the  four  and  an  tialf  per 
cent  duty  above  mentioned,  which  is  paid  in  all  the  British  Leeward 
Islands  ? 

It  has  been  contended  at  the  bar,  that  the  letters  patent  are  void  on 
two  points  i  the  first  is,  that  although  they  bad  been  made  before  the 
proclamation  of  the  7th  October,  1763,  yet  the  King  conld  not  exercise 
snch  a  legislative  power  over  a  conquered  country. 

The  second  point  is,  that  though  the  King  had  sufficient  power  and 
authority  before  the  7th  October,  1763,  to  do  such  legislative  act,  yet 
before  the  letters  patent  of  the  20th  July,  1764,  he  had  divested  him- 
self of  that  authority. 

A  great  deal  has  been  said,  and  many  authorities  cited  relative  to 
propositions,  in  which  both  sides  seem  to  be  perfectly  agreed;  and 
which,  indeed,  are  too  clear  to  be  controverted.  The  stating  some  of 
those  propositions  which  we  think  quite  clear,  will  lead  us  to  see  with 
greater  perspicuity,  what  is  the  question  upon  the  Srst  point,  and  upon 
what  hinge  it  turns.  I  will  state  the  propositions  at  large,  and  \he  first 
is  this : 

A  country  conquered  by  the  British  arms  becomes  a  dominion  of  the 
King  in  the  right  of  his  crown ;  and,  tlierefore,  necessarily  subject  to 
the  legislature,  the  Parliament  of  Great  Britain. 

The  2d  is.  That  the  conquered  inhabitants  once  received  under  the 
king's  protection,  become  subjects,  and  are  to  be  universally  considered 
in  that  light,  not  as  enemies  or  aliens. 

The  3d,  That  the  aiticles  of  capitulation  upon  which  the  country  is 
surrendered,  and  the  articles  of  peace  by  which  it  is  ceded,  are  sacred 
and  inviolable  according  to  their  true  intent  and  meaning. 

The  4th,  That  the  law  and  legislative  government  of  every  dominion, 
equally  affects  all  persons  and  all  property  within  the  limits  thereof; 
and  is  the  rule  of  decision  for  all  questions  which  arise  there.  Who- 
ever purchases,  lives,  or  sues  there,  puts  himself  under  the  law  of  the 
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place.  An  EnglisbmaD  Id  Ireland,  Minorca,  the  Isle  of  Mao,  or  the 
Flantationa,  baa  no  privilege  distinct  from  the  natives. 

The  dth.  That  the  laws  of  a  conquered  country  conttnne  in  force, 
until  they  are  altered  by  the  conqueror ;  the  absui-d  exception  as  to 
Pagans,  mentioned  in  Calvin's  case,  shows  the  nniversalitj-  and  antiquity 
of  th«  maxim.  For  that  distinction  could  not  exist  before  the  Chi-istian 
lera;  and  in  all  probability  arose  from  the  mad  enthusiasm  of  the 
Croisades.  In  the  present  case  the  capitulation  expressly  provides  and 
agrees,  that  tbey  shall  continue  to  be  governed  by  their  own  laws,  until 
His  Unjesty's  Ibrther  pleasure  be  known. 

The  6th,  and  last  proposition  is,  that  if  the  King  (and  when  I  say  the 
King,  I  always  mean  the  King  without  the  ooncnrrence  of  FarllameDt), 
has  a  power  to  alter  the  old  and  to  introduce  new  laws  in  a  conquered 
country,  this  legislation  being  subordinate,  that  is,  subordinate  to  his 
own  authority  iu  Parliament,  he  cannot  make  any  new  change  contrary 
to  tbndamental  principles  :  he  cannot  exempt  an  inhabitant  from  that 
particular  dominion ;  as,  for  instance,  from  the  laws  of  trade,  or  from 
the  power  of  Parliament,  or  give  him  privU^es  exclusive  of  bis  other 
Bubjecte  ;  and  so  in  many  other  instances  which  might  l>e  put. 

But  the  present  change,  if  it  had  been  made  before  the  7tb  October, 
1763,  would  have  been  made  recently  aRer  the  cession  of  Grenada  by 
treaty,  and  is  iu  itself  most  reasonable,  equitable,  and  [wlitioal ;  for  it 
is  putting  Grenada,  as  to  dnties,  on  the  same  footing  with  all  the  British 
Leeward  Islands.  If  Grenada  paid  more  it  would  have  l>eeu  detri- 
mental to  her;  if  less,  it  must  be  detrimental  to  the  other  Leeward 
Islands :  nay,  it  would  have  been  carrying  tbe  capitulation  into  ezeco- 
tion,  which  gave  the  people  of  Grenada  hopes,  that  if  any  new  tax  was 
laid  on,  their  case  would  be  the  same  with  their  fellow  subjects  in  the 
other  Leeward  Islands. 

The  only  question  then  on  this  first  point  is.  Whether  the  King  had 
a  power  to  make  such  change  between  the  lOthof  Februarv,  1763,  the 
day  the  treaty  of  peace  was  signed,  and  the  7tb  October,  1763?  Tak- 
ing these  propositions  to  be  true  which  I  have  stated ;  the  only  qnestion 
is,  Whether  tbe  King  had  of  himself  that  power? 

It  is  left  by  the  constitution  to  the  King's  aatbority  to  grant  or  refbse 
a  capitulation  :  if  be  refuses,  and  puts  the  inhabitants  to  the  sword  or 
exterminates  them,  all  the  lands  lielong  to  him.  If  be  receives  the 
inhabitants  under  his  protection  and  grants  them  their  property,  lie 
has  a  power  to  fix  such  terms  and  conditions  as  he  thinks  proper.  He 
is  intrusted  with  making  the  treaty  of  peace :  he  may  yield  np  the  con- 
quest, or  retain  it  upon  what  terms  he  pleases.  These  powers  no  man 
ever  disputed,  neither  has  it  hitherto  been  controverted  that  the  King 
mi^t  change  part  or  the  whole  of  the  law  or  political  form  of  govern 
mentofa  conquered  dominion. 

To  go  into  the  history  of  the  conquests  made  by  the  Crown  of  Eng- 
land. 

TIm  conquest  and  the  alteration  of  tbe  laws  of  Ireland  have  been 
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varioasly  and  learnedly  discassed  by  lawyers  and  writers  of  great  Tame, 
at  different  periods  of  Ume;  but  no  man  ever  said,  tbat  the  change  in 
the  laws  of  that  conntry  was  made  by  the  Parliament  of  England  :  no 
man  ever  aald  the  Crown  could  not  do  it.  The  fact  in  truth,  after  all 
the  researches  which  have  been  made,  oomee  oat  clearly  to  be,  as  it  ia 
laid  down  by  Lord  Chief  Justice  Vaughan,  that  ireland  received  the 
laws  of  England,  by  the  charters  and  commands  of  Henry  II.,  King 
John,  Henry  III.,  and  he  adds  an  et  etetera  to  take  in  Edward  I.,  and 
the  subsequent  kings.  And  he  showH  clearly  the  mistake  of  imagining 
that  the  charters  of  the  12tb  of  John,  were  by  the  assent  of  a  Parlia- 
ment of  Ireland.  Whenever  the  first  Parliament  was  called  in  Ireland, 
that  change  was  introduced  without  the  interposition  of  the  Parliament 
of  England ;  and  must,  therefore,  be  derived  from  the  Crown. 

Mr.  Barrington  is  well  warranted  in  saying  that  the  statute  of  Wales, 
12th  Edward  I.,  is  certainly  no  more  than  regulations  made  by  the  King 
in  his  council,  for  the  government  of  Wales,  which  the  preamble  says 
was  then  totally  snbdued.  Though,  for  various  political  purposes,  he 
feigned  Wales  to  be  a  feoff  of  his  crown ;  yet  he  governed  it  as  a  con- 
quest. For  Edward  I.  never  pretended  that  he  could,  without  the  as- 
sent of  Parliament,  make  laws  to  bind  any  part  of  the  realm. 

Berwick,  after  the  conquest  of  it,  was  governed  by  charters  from 
the  Crown  without  the  interpoeiUon  of  Parliament,  till  the  reign  of 
James  I. 

All  the  alterations  tn  the  laws  of  Gascony,  Guienne,  and  Calais, 
must  have  been  under  the  King's  authority ;  because  all  the  acts  of 
Parliament  relative  to  them  are  extant.  For  they  were  in  the  reign  of 
Edward  III.,  and  all  the  acts  of  Parliament  of  tbat  time  are  extant. 
There  are  some  acts  of  Parliament  relative  to  each  of  these  conquests 
that  I  have  named,  but  none  for  any  change  of  their  laws,  and  particu- 
larly with  regard  to  Calais,  which  is  alluded  to  as  if  their  laws  were 
considered  as  given  by  the  Crown. 

Besides  the  garrison,  there  are  Inhabitants,  property,  and  trade  in 
Gibraltar:  ever  since  that  conquest  the  King  has  made  orders  and 
regulations  suitable  to  those  who  live,  etc.  or  trade,  or  enjoy  property 
in  a  garrison  town. 

The  Attorney -General  alluded  to  a  varietj  of  instances,  and  several 
very  lately,  in  which  the  King  had  exercised  l^islation  in  Minorca : 
there,  there  are  many  inhabitants,  much  property,  and  trade.  If  it  is 
said,  that  tlie  King  does  it  as  coming  in  the  place  of  the  King  of  Spain, 
because  their  old  constitution  remains,  the  same  argument  holds  here. 
For  before  the  7th  October  1763,  the  original  constitution  of  Grenada 
continued,  and  the  King  stood  in  the  place  of  their  former  sovereign. 

After  the  conquest  of  New  York,  in  which  most  of  the  old  Dntch 
inhabitants  remained.  King  Charles  II.  changed  the  form  of  their  con- 
BlJtatiDn  and  political  government ;  by  granting  it  to  the  Duke  of  York, 
to  hold  of  his  crown,  under  all  the  regulations  contained  in  the  letters 
patent 
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It  ts  not  to  be  wondered  at  that  an  adjudged  case  in  point  has  not 
been  prodaced.  No  qneaUon  was  ever  started  before,  but  that  the 
KinK  has  a  right  to  a  legislative  anthority  over  a  conquered  country ;  it 
was  never  denied  in  Westminster  Hall;  it  never  was  questioned  in  Par- 
liament Coke's  report  of  the  arguments  and  resolutions  of  the  judges 
in  CalTin'a  case,  lays  it  down  as  clear.  If  a  king  (says  the  book)  comes 
to  a  kingdom  by  conquest,  he  may  change  and  alter  the  laws  of  that 
kingdom ;  bat  if  be  oomes  to  it  by  title  and  descent,  he  cannot  change 
the  laws  of  himself  without  the  consent  of  Parliament.  It  is  plain  he 
diodes  to  his  own  conntry,  because  he  alludes  to  a  country  where  there 
is  a  Pariiament. 

Tbe  authority  also  of  two  great  names  has  been  cited,  who  take  the 
proposition  for  granted.  In  the  year  1722,  the  assembly  of  Jamaica 
being  refractoTj,  it  was  referred  to  Sir  Philip  Yorke  and  Sir  Clement 
Weai^e,  to  know  "  what  could  be  done  if  the  assembly  should  obati* 
nately  continue  to  withhold  all  the  usual  supplies."  They  reported 
thus;  "  If  Jamaica  was  still  to  be  considered  as  a  conquered  island, 
tbe  King  had  a  right  to  levy  taxes  upon  the  inhabitants ;  bat  if  it  was 
to  be  considered  in  the  same  light  as  the  other  colonies,  no  tax  could 
be  imposed  on  tbe  inhabitants  but  by  an  assembly  of  the  island,  or  by 
•n  Act  of  Parliament." 

They  considered  the  distinction  in  law  as  clear,  and  an  Indisputable 
consequence  of  the  island  being  in  the  one  state  or  in  the  other. 
Whether  it  remained  a  conquest,  or  was  made  a  colony,  they  did  not 
examine.  I  have  upon  former  occasions  traced  the  constitution  of 
Jamaica,  as  far  aa  there  are  papers  and  records  in  the  offices,  and  can- 
not find  that  any  Spaniard  remained  upon  the  island  so  late  as  the 
restoration ;  if  any,  there  were  very  few.  To  a  question  I  lately  put 
to  a  person  well  informed  and  acquainted  with  the  countiy,  his  answer 
was,  there  were  no  Spanish  names  among  the  white  inhabitants,  there 
were  among  the  negroes.  King  Charlea  II.  by  proclamation  invited 
settlers  there,  be  made  grants  of  lands :  he  appointed  at  first  a  gov- 
ernor and  coundi  only :  afterwards  he  granted  a  commls«on  to  tiie 
governor  to  call  an  assembly. 

The  constitution  of  every  province,  immediately  under  the  King,  has 
arisen  in  tbe  same  manner ;  not  from  grants,  bat  from  commissions  to 
call  assemblies :  and,  therefore,  all  the  Spaniards  having  left  the  island 
or  been  driven  out,  Jamaica  fh>m  the  first  settling  was  an  English 
colony,  who  under  tbe  authority  of  the  King  planted  a  vacant  island, 
belonging  to  him  in  right  of  his  crown ;  like  the  cases  of  the  Island  of 
St.  Helena  and  St.  John,  mentioned  by  Mr.  Attorney- General. 

A  maxim  of  constitutional  law  as  declared  by  all  tbe  judges  in  Cal- 
vin's case,  and  which  two  such  men,  in  modem  times,  as  Sir  Philip 
Torke  uid  Sir  Clement  Weaige,  took  for  granted,  will  require  soma 
authorities  to  shake. 

But  OD  tbe  other  side,  no  book,  no  saying,  no  opinion  bas  been  cited; 
no  instance  in  any  period  of  history  produced,  where  a  doubt  has  been 
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raised  coucerDiDg  it.  The  counsel  for  the  plaintiff  no  doubt  labored 
this  [)oiiit  from  a  diffidence  of  what  might  be  our  opinion  on  the  second 
question.  But  upon  the  second  point,  after  full  consideration  we  are 
of  opiuioD,  that  before  the  lettera  patent  of  the  20th  July,  1764,  the 
King  had  precluded  himself  from  the  exercise  of  a  legislative  authority 
over  the  island  of  Grenada. 

The  first  and  material  instrument  is  the  proclamation  of  the  7th  Octo- 
ber, 1763.  See  what  it  ia  that  the  King  there  says,  with  what  view, 
and  how  he  engages  himself  and  pledges  his  word. 

"  For  the  better  security  of  the  liberty  and  property  of  those  who 
are  or  shall  become  inhabitants  of  our  island  of  Grenada,  we  have  dc 
clared  by  this  our  proclamation,  that  we  have  commissioned  our  gov- 
ernor (as  soon  as  the  state  and  circumstances  of  the  colony  will  admit) 
to  call  an  assembly  to  enact  laws,"  etc  With  what  view  is  this  made? 
It  is  to  invite  settlers  and  snbjecte:  and  why  to  invite?  That  they 
might  think  their  properties,  etc  more  secure  if  the  legislation  was 
vested  in  an  assembly,  than  under  a.  governor  and  council  only. 

Next,  having  established  the  constitution,  the  proclamation  of  tiia 
20th  March,  1764,  invites  them  to  come  in  as  purchasers:  in  further 
confirmation  of  all  this,  on  the  9th  April,  1764,  three  mouths  before 
July,  an  actual  commission  is  made  out  to  the  governor  to  call  an 
assembly  as  soon  as  the  state  of  the  island  would  admit  thereof  You 
observe,  there  is  no  reservation  in  the  proclamation  of  any  legis- 
lature to  be  ezerdsed  by  the  King,  or  by  the  governor  and  council 
under  his  authority  in  any  manner,  until  the  assembly  should  meet; 
but  rather  the  contrary :  for  whatever  construction  is  to  be  put  upon  it, 
which,  perhaps,  may  be  very  difHcult  through  all  the  cases  to  which  it 
may  be  applied,  it  alludes  to  a  government  by  laws  in  being,  and  by 
courts  of  justice,  not  by  a  l^islattve  autiiorit}-,  until  an  assembly 
should  be  called.  There  does  not  appear  from  the  special  verdict,  any 
impediment  to  the  calling  an  assembly  immediately  on  the  arrival  of 
the  governor,  which  was  in  December,  1764.  But  no  assembly  waa 
called  then  or  at  any  time  afterwards,  till  the  end  of  the  year  1765. 

We  therefore  think,  that  by  the  two  proclamations  and  the  commis- 
sion to  Governor  Melville,  the  King  had  immediately  and  irrecoverably 
granted  to  all  who  were  or  should  become  inhabitants,  or  who  had,  or 
should  acquire  property  in  the  island  of  Grenada,  or  more  generally  to 
all  whom  it  might  concern,  that  the  subordinate  legislation  over  the 
island  should  be  exercised  by  an  assembly  with  the  oonsent  of  the  gov- 
ernor and  council,  in  like  manner  as  the  other  islands  belonging  to  the 
King. 

Therefore,  though  the  abolishing  the  duties  of  the  French  King  and 
the  substituting  this  tax  in  its  stead,  which  according  to  the  finding 
in  this  special  verdict  is  paid  in  all  the  British  Leewai-d  Islands,  is  just 
and  equitable  with  respect  to  Grenada  itself,  and  the  other  British 
Leeward  Islands,  yet,  through  the  inattention  of  the  King's  servants, 
in  inverting  the  order  in  which  the  instruments  should  have  passed, 
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and  b«eD  Dotoriouslj  published,  tbe  laat  act  is  coatradictory  to,  and  a 
Tiolation  of  tbe  firet,  aad  ia,  tberefore,  void.  How  proper  eoever  it 
may  be  in  respect  to  tbe  object  of  tbe  letters  pateut  of  tbe  20th  July, 
1764,  to  uM  tbe  norda  of  Sir  Philip  Yorke  and  Sir  ClemeDt  Weatge, 
**  it  can  only  now  be  done,  by  the  assembly  of  tbe  island,  or  by  an  act 
of  the  Parliament  of  Great  Britain. " 
Tbe  consequence  is,  Judgment  must  be  given  for  the  plaintiff 


DOBBEE  V.   NAPIER. 

COCRT  OF  COMHOM  PlKAS.      I83S. 

IBxporttd  2  Bi^ham'*  Nttt  Com*,  78t]. 

TniDAi.,  C.  J.'  The  plaintiflb  declare  in  this  action  against  tbe  two 
defendanta  for  seizing  aud  taking  a  steam  vessel  of  the  plaintiffs,  and 
oonverting  the  same  to  their  use. 

Tbe  defendants  sever  in  their  pleading,  but  each  puts  upon  the 
record  substautially  tbe  same  Justification,  to  which  tbe  answers  given 
by  the  replication  are  the  same,  and  tbe  same  questions  of  law  are 
raised  thereon. 

It  will  be  sufficient,  therefore,  to  consider  tbe  case  as  it  Is  raised 
upon  the  pleadings  with  respect  to  tbe  first-named  defendant,  Charles 
Napier. 

Tbe  third  special  plea  of  the  defendant  Charles  Napier  alleges,  that 
as  a  servant  of  the  Queen  of  Portugal,  and  by  her  command,  he  seized 
and  took  the  steam  vessel  of  tbe  plaintiSb  as  lawful  prize,  and  that 
such  proceedings  were  thereupon  had,  according  to  the  laws  of  Portugal, 
in  a  court  of  law  in  tbe  kingdom  of  Portugal  of  competent  jurisdiction 
in  that  behalf,  that  afterwards,  in  and  b}-  the  said  court,  the  said  steam 
vessel  was  a<^udged  to  have  been  Justl3'  and  lawfully  taken,  and  was 
then  in  due  course  and  form  of  law  condemned  as  lawful  prize,  and  as 
forfeit«d  to  the  Queen  of  Portugal.  In  answer  to  this  plea,  tbe  plain- 
tiff in  bis  replication  alleges  certain  facts,  which  bring  the  service  of 
the  defendant  Charles  Napier  under  the  Queen  of  Portugal,  upon  the 
occasion  in  question,  within  tbe  restrictions  of  the  statute  59  G.  3.  c. 
69.  B.  2.,  generally  known  by  the  name  of  the  Foreign  Enlistment  Act ; 
and  to  this  replication  the  defendant  demurred. 

We  think  it  is  perfectly  clear,  that,  except  for  the  facta  introduced 
by  the  replication,  the  plea,  standing  alone  and  unanswered,  would  be 
a  conclusive  bar  to  the  plaintiffs  right  of  action.  The  sentence  of  a 
foreign  court  of  competent  jurisdiction,  condemning  a  neutral  vessel 
taken  in  war,  aa  prize,  is  binding  and  conclusive  on  all  the  world ;  and 

•  The  opinion  onlj  is  given  ;  it  aofficiently  st»t«8  the  ca««.  Part  of  the  opioion,  in- 
volTing  a,  differeDt  question,  ia  oniitted.  —  En. 
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no  English  conrt  of  law  can  call  In  question  the  propriety,  or  the 
grounds,  of  Buch  coDdemnation.  It  is  sufficient  to  refer  to  the  caae 
of  Hughes  V.  Corneline  and  others.  Sir  T.  Raym.  473,  as  a  decisive 
antliority  on  Hiat  point  It  follows  that  after  ttie  sentence  of  the  Conrt 
of  Lisbon,  it  cannot  be  controverted  in  tbis,  or  any  other  £ngUsh  court, 
that  the  steam  vessel  was  rightly  taken  by  the  Queen  of  Portugal  as 
prize,  and  that  all  the  property  of  the  plaintiffs  therein  became,  by 
such  capture  and  coudemiiation,  forfeited  to  the  Queen,  and  vested  in 
her. 

But  the  plaintitls  contend  that  the  replication,  by  the  facts  therein 
disclosed,  shows  tb&t  the  service  of  the  defendant  Charles  Napier  under 
the  Queen  of  Portugal,  by  virtue  of  which  service  alone  he  Justifies  the 
seizing  of  the  steam  vessel,  is  made  illegal  by  an  English  statute,  viz. 
the  statute  59  G.  S.  c.  69.,  and  that  such  illegality  of  the  service  pre- 
vents him  from  making  any  justification  under  the  Queen  of  Portugal, 
and  renders  him  liable  to  all  the  damages  which  the  plaintifFa  have  sus- 
tained by  reason  of  the  seizure.  And  wbetlier  the  conclusion  which 
the  plaintiOb  draw  fVom  these  premises  is  the  just  conclusion  or  not, 
is  the  question  between  these  parties.  The  seizure  by  the  Queen  of 
Portugal  must  be  admitted  to  be  Justifiable ;  no  objection  can  be  taken 
against  the  forfeiture  of  the  property  in  this  vessel  to  tlie  Queen,  under 
the  sentence  of  condemnation.  The  plaintiffs,  therefore,  in  contem- 
plation of  law,  have  sustained  no  legal  injury  by  reason  of  the  seizure. 
Again  no  one  can  dispute  the  right  of  the  Queen  of  Portugal,  to  appoint 
in  her  own  dominions,  the  defendant  or  any  other  person  she  may 
think  proper  to  select,  as  her  officer  or  servant,  to  seize  a  vessel  which 
is  afterwards  condemned  as  a  prize  ;  or  can  deny,  that  the  relation  of 
lord  and  servant,  de/dcto,  subsists  between  the  Queen  and  the  defend- 
ant Napier.  For  the  Queen  of  Portugal  cannot  be  bound  to  take  any 
notice  of,  much  less  owe  any  obedience  to,  the  municipal  laws  of  this 
country.  Still,  however,  notwithstanding  the  loss  by  seizure  is  such, 
as  that  no  oourt  of  law  can  consider  it  an  injury,  or  give  any  redress 
for  it  i  and  that  the  service  and  employment  of  the  defendant  is  a  ser- 
vice and  employment  de facto;  the  plaintiffs  cont«nd  thej  can  make 
the  servant  responsible  for  the  whole  loss,  only  by  reason  of  his  being 
obnoxious  to  punishment  in  this  country,  for  having  engaged  in  such 
service.  No  case  whatever  has  been  cited  which  goes  the  length  of 
this  proposition ;  the  authorities  referred  to  establishing  only,  that 
where  an  act  prohibited  by  the  law  of  this  country  has  tieen  done,  (he 
doer  of  such  illegal  act  cannot  claim  the  assistance  of  a  court  of  law  in 
this  oountrj-  to  enforce  such  act,  or  any  benefit  to  lie  derived  from  it, 
or  any  contract  founded  upon  it.  To  the  Aill  extent  of  these  authorities, 
ire  entirely  accede ;  but  we  cannot  consider  tiie  law  to  be,  that  where  ttia 
act  of  the  principal  is  lawful  in  the  country  where  it  is  done,  and  the 
authority  under  which  such  act  is  done  is  complete,  binding,  and  un- 
questionable there,  the  servant  who  does  the  act  can  be  made  responsible 
in  the  courts  of  this  country  for  the  consequence  of  such  act,  to  the  samn 
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extent  as  if  it  were  originally  unlawful,  merely  by  reason  or  a  peraonal 
disabiiitj'  imposed  by  the  law  of  this  country  upon  htm,  for  contracting 
such  engagemeut  Sucti  a  constnictioD  would  effect  an  unreasonable 
alteiatioD  in  tbe  sitnatiou  and  rights  of  tlie  plaintiffs  and  the  defendant. 
The  pluntdffs  would,  without  any  merit  on  their  part,  recover  against 
the  serraDt  the  value  of  the  property  to  which  they  had  lost  all  claim 
and  title  by  law  against  the  principal  i  and  the  defendant,  instead  of 
the  measure  of  punishment  intended  to  be  infiicted  by  the  statute  for 
the  transgression  of  the  law,  might  be  made  liable  to  damages  of  an 
incalculable  amount  Again,  the  only  groond  upon  which  the  authority 
of  the  servant  is  traversable  at  all  id  an  action  of  trespass,  is  no  more 
than  this ;  to  protect  the  penon  or  property  of  a  party  from  the  offi- 
cious and  wanton  interference  of  a  stranger,  where  the  principal  might 
have  been  willing  to  waive  his  rights.  It  is  obvious  that  the  fliU 
benefit  of  this  principle  is  secured  to  the  plaintiSb  by  allowing  a  traverse 
of  the  authority  dejaeto,  without  permitting  them  to  impeach  it  by  a 
legal  objection  to  its  validity,  in  another  and  foreign  country.  And 
we  think  there  is  no  material  difference  between  the  third  and  the  first 
and  second  special  pleas  on  this  record.  For  as  we  hold  that  the  an- 
thority  of  the  Queen  of  Portugal  to  be  a  Justification  of  the  seizure  "  as 
prize,"  there  is  as  little  doubt  but  that  she  might  direct  a  neutral  ves- 
sel to  be  seized  when  in  the  act  of  breaking  a  blockade  by  her  estab- 
lished, which  is  the  substance  of  the  first  special  plea,  or  of  supplying 
warlike  stores  to  her  enemies,  which  is  the  substance  of  tbe  second. 
We  therefore  give  judgment  on  the  first  three  special  pleas,  for  lb« 
defendants. 

JiidgmmC/itr  D^endants.^ 


BEGINA  V.  LESLEY. 
CaowH  Cask  Reserved.     1860. 
£Rq>oriad  BeO,  330  ;  8  f7ta  C.  C.  389.3 

Eblb,  C.  J.*  In  tbis  case  the  question  is  whether  a  conviction  for 
false  imprisonment  can  be  sustained  upon  the  following  facts. 

The  prosecutor  and  others,  being  In  Chili,  and  subjects  of  that  state, 
were  l>aniehed  by  tbe  government  from  Chili  to  England. 

1  See  Underhill  v.  Henuudaz,  ISS  C.  S.  2G0.  —  Ed. 

*  The  opiniMi  only  is  gireD.  In  addition  to  the  facts  therein  stated,  the  following 
aiajbsuMfnl;  — 

It  sppasred  by  the  evidsncB  for  the  proeeciitioii  that  the  priaoner?  requested  the 
defendAllt  to  take  them  to  Peni,  vhich  was  near,  ofTering  to  pay  him  wlist  the  Govern- 
ment  of  Chili  paid  him,  bat  that  tbe  defendaot  refiiHed,  on  the  Ktnund  thst  his  coctnct 
required  him  to  carry  the  prisonen  to  Liverpool.  They  made  no  other  request  to  be 
put  Bshoie.  The  Teasel  touched  at  the  Azores,  and  tbe  defendaat  made  holes  in  the 
boAta  to  prevent  the  escape  of  the  piisonerti. 

Watson,  B.,  who  tried  the  case,  directed  a  veidkt  of  guilty,  and  reported  the  cas* 
to  the  Court  lor  Crown  Cases  Beserved.  — En. 
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The  defendant,  being  master  of  an  English  merchant  vessel  lying  in 
the  tenihirial  waters  of  Chili,  near  Valparaiso,  contracted  vith  that 
government  to  take  the  prosecutor  and  hia  companions  from  Valparaiso 
to  Liverpool,  and  they  were  accordingly  brought  on  board  the  defen- 
daut's  vessel  by  the  officers  of  the  government  and  carried  to  Liverpool 
by  the  defendant  under  his  contract.  Then,  can  the  conviction  be 
sustained  fur  that  which  was  done  within  the  Chilian  waters?  W« 
answer  no. 

We  assume  that  in  Chili  the  act  of  the  government  towards  its  sub- 
jects was  lawfbl ;  and  altliongh  an  English  ship  in  some  respects  carries 
with  her  the  laws  of  her  country  in  the  territorial  waters  of  a  foreign 
Btate,  yet  in  other  respects  she  is  subject  to  the  laws  of  that  state  as  to 
acts  done  to  the  subjects  thereof. 

We  assume  that  the  government  oould  Justify  all  that  It  did  within 
its  own  territory,  and  we  think  it  follows  that  the  defendant  can  justiQr 
all  that  he  did  there  as  agent  for  the  government  and  under  its  author- 
ity. In  Dobree  v.  Napier,  2  Bing.  K.  C.  761,  the  defendant,  on  behalf 
of  the  Queen  of  Portugal,  seized  the  plaintiff's  vessel  for  violating  a 
blockade  of  a  Portuguese  port  in  time  of  war.  The  plaintiff  brought 
trespass ;  and  judgment  was  for  the  defendant,  because  the  Queen  of 
Portugal,  in  her  own  territory,  had  a  right  to  seize  the  vessel  and  to 
employ  whom  she  would  to  make  the  aeiznre  ;  and  therefore  the  defend- 
sat,  though  an  Englisbman  seizing  an  English  vessel,  could  Justify  the 
act  under  the  employment  of  the  Queen. 

We  think  that  the  acts  of  the  defendant  in  Chili  become  lawful  on 
the  same  principle,  and  therefore  do  ground  for  the  convictian. 

The  further  question  remains,  Can  the  conviction  be  sustained  for 
that  which  was  done  out  of  the  Chilian  territory?    And  we  think  it  can. 

It  is  clear  that  an  English  ship  on  the  high  aea,  out  of  any  foreign 
territory,  is  subject  to  the  lawa  of  England ;  and  persons,  whether  for- 
eign or  English,  on  board  such  ship,  are  as  much  amenable  to  English 
law  as  thej'  would  be  on  English  soil.  In  Regina  v.  Sattler,  1  D.  &  B. 
C.  C.  525,  this  principle  was  acted  on,  so  as  to  make  the  prisoner,  a  for- 
eigner, responaible  for  murder  on  board  an  English  ship  at  sea.  The 
same  principle  has  been  laid  down  by  foreign  writers  on  international 
law,  among  which  it  is  enough  to  cite  Ortolan,  "  Sur  la  Diplomatie  de 
la  Mer,"  liv.  2.  cap.  13. 

The  Merchant  Shipping  Act,  17  &  18  Vict,  c  104,  s.  267,  makes  the 
master  and  seamen  of  a  British  ship  responsible  for  all  offences  against 
property  or  person  committed  on  the  sea  out  of  her  Majesty's  dominions 
as  if  they  had  been  committed  within  the  jurisdiction  of  Uie  Admiralty 
of  England. 

Such  being  the  law,  if  the  act  of  the  defendant  amounted  to  a  false 
Imprisonment  he  was  liable  to  be  convicted.  Now,  as  the  contract  of 
the  defendant  was  to  receive  the  prosecutor  and  the  others  as  prisoners 
on  board  his  ship,  and  to  take  them,  without  their  consent,  over  the  sea 
to  England,  although  he  was  justified  in  first  receiving  them  in  Chili, 
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j-et  that  JDSCiflcttioii  ceased  when  he  passed  the  liue  of  ChlluiD  juris- 
diction, and  after  that  it  was  a  wrong  vrhich  was  intentioaally  (jlaaDed 
and  executed  ia  pursuance  of  the  contract,  amounting  in  law  to  a  false 
imprisonment. 

It  maj-  be  that  transportation  to  England  Is  lawful  by  the  law  of 
Chili,  aod  that  a  Chilian  ship  might  so  lawfliUy  transport  Chilian  sub- 
jects ;  but  for  an  English  ship  the  laws  of  Chili,  out  of  the  state,  are 
powerless,  and  the  lawfulness  of  the  acta  must  be  tried  by  Euglisb  law. 

For  these  reasons,  to  the  extent  above  mentioned,  the  conviction  is 
Affirmed.  Conviction  confirmed  wxordingljf. 


LoKD  UAKsnsLD,  C.  J.,  in  Rex  v.  Vauohait,  4  Burr.  2491,  250O 
(1769).  The  argument  Is  strong  that  these  statutes  do  not  extend 
to  Jamaica,  thoagh  they  were  enacted  long  before  that  island  belonged 
to  the  Crown  of  England.  If  Jamaica  was  considered  as  a  conquest, 
they  woold  retain  their  old  laws,  tjll  the  conqueror  had  thought  fit  to 
ftlter  them.  If  it  is  considered  as  a  colony  (which  it  ought  to  be,  the 
old  iababitants  having  left  the  island),  then  these  statutes  are  positive 
regulations  of  police,  not  adapted  to  the  circumstanoes  of  a  new  colony  ; 
and  therefore  no  part  of  that  law  of  England  which  every  colony  from 
necessity  is  supposed  to  carry  with  them  at  their  first  plantation.  No 
Act  of  Parliament  made  after  a  colony  is  planted  is  construed  to 
extend  to  it,  without  express  woids  sbowiug  the  intention  of  the 
legislature  to  be  'that  it  shoold.' 


SECTION  n. 

TBB  OBia™  AMD  CBANOE  or  LAW. 


BLANKARD  p.  GALDT. 

EiMo's  Bbkch.  1698. 
[Rtporttd  2  Sailed,  411.] 
In  debt  on  a  bond,  the  defendant  prayed  oyer  of  the  condition,  and 
pleaded  the  statute  £.  6.  against  buying  offices  concerning  the  admin- 
istration of  Justice ;  and  averred,  That  this  bond  was  given  for  the 
purchase  of  the  office  of  provost-marshal  in  Jamaica,  and  that  it  con- 
cerned the  administration  of  Justice,  and  tliat  Jamaica  is  part  of  the 
revenue  and  possessions  of  the  Crown  of  England :  The  plaintiS  replied, 
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that  Jamaica  is  &□  Island  beyond  the  seas,  vhicb  was  conquered  Trom 
the  Indians  and  Spaniards  in  Queen  Elizabeth's  time,  and  the  inhabit- 
anta  are  governed  by  their  own  laws,  and  not  by  the  laws  of  England ; 
The  defendant  rejoined,  That  before  such  conquest  they  were  governed 
by  their  own  laws ;  but  since  that,  by  the  laws  of  England :  Shower 
aigned  for  the  plaintiff,  that,  on  a  judgment  in  Jamaica,  no  writ  of 
error  lies  here,  but  only  an  appeal  to  the  Council ;  and  as  they  are 
not  represented  in  our  Parliament,  so  they  ore  not  bound  by  our  stat< 
utes,  unless  specially  named.  Vide  And.  115.  Pemberton  eoTttra 
argued,  that  by  the  conquest  of  a  nation,  its  liberUes,  rights,  aud  prop- 
erties are  qnite  lost ;  that  by  consequence  their  laws  are  lost  too,  for 
the  law  is  but  the  rule  and  guard  of  the  other ;  those  that  conquer,  can- 
not by  their  victory  lose  their  laws,  and  become  subject  to  others. 
Vide  Vaugh.  405.  That  error  lies  here  upon  a  judgment  in  Jamaica, 
which  could  not  be  if  they  were  not  under  the  same  law-  £tper  Holt, 
C.  J.  &  Cur., 

Fiivt,  in  caae  of  an  uninhabited  country  newly  found  out  by  English 
subjects,  all  laws  in  force  in  England  are  in  force  there ;  so  it  seemed 
to  be  agreed. 

Secondly,  Jamidca  being  conquered,  and  not  pleaded  to  be  parcel  of 
the  Ungdom  of  England,  bnt  part  of  the  possessions  and  revenue  of 
the  Crown  of  England,  the  Laws  of  England  did  not  take  place  there, 
nntil  declared  so  by  the  conqoeror  or  his  snccessors.  The  Isle  of  Man 
and  beland  are  part  of  the  poBsessions  of  the  Crown  of  England ;  yet 
retain  their  ancient  laws :  That  in  Davis  S6.  it  is  not  pretended,  that 
the  cQStom  of  tsnistry  was  determined  by  the  conquest  of  Ireland,  bnt 
by  the  new  settlement  made  there  after  the  conquest :  That  it  was  im- 
possible the  laws  of  this  nation,  by  mere  conquest,  without  more, 
should  take  place  in  a  conquered  country ;  becanse,  for  a  time,  there 
must  want  officers,  without  which  our  laws  can  have  no  force :  That  if 
our  law  did  take  place,  yet  they  in  Jamaica  having  power  to  make  new 
laws,  our  general  laws  may  be  altered  by  theirs  in  particulars ;  also 
they  held,  that  in  the  case  of  an  infidel  country,  their  laws  by  conquest 
do  not  entirely  cease,  but  only  such  as  are  against  the  law  of  God ;  and 
that  dn  such  cases  where  the  laws  are  rejected  or  silent,  the  conquered 
country  shall  be  governed  according  to  the  rule  of  natural  equity. 

Judgment  pro  guer.^ 

1  Anotlm  report  of  th«  nme  caw  may  be  foosd  in  4  Mod.  222.  Id  thnt  cue  tbe 
Conn  is  reported  to  bave  nld :  "  And  thersfors  It  was  held,  that  Jamaica  wm  not  gov- 
erned by  the  lawB  of  England  after  llie  conqae«t  thereof,  till  new  laws  were  made ;  for 
they  had  Qeitlier  Aeriff  oreoantiefi;  thej  were  only  an  assembly ,of  people  which  am 
not  bound  by  onr  laws,  onless  psrticnlarly  mentioned.  In  Barbsdoes  all  fraehnldi  ara 
•nbjact  to  debts,  and  are  eateemed  as  chattels  till  the  creditore  sra  sstisfled,  nod  then 
the  lands  deseend  to  an  heir;  but  the  law  is  othemise  here ;  which  shows  that  though 
that  island  is  parcel  of  the  poasesaiona  of  England,  yet  it  is  not  governed  by  the  lawt 
made  hers,  bnt  by  their  own  particnlar  laws  and  enstoms." 

Aee.  Eart  Derby's  Case,  2  And.  IIS;  Hem- 2  P.  Wms.  7S.     See  Cross  v. 
18  How.  184;  Airhart  v.  Massien,  08  U.  S.  461.  — En. 
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THE  ADVOCATE-GENERAL  OF  BENGAL  v.   BANEB 

SUENOMOTE  DOSSEE. 
Judicial  Cokkittee  or  the  Pbitt  Council.    1863. 

[B^arUd  3  Moert'i  PHag  CouikS,  ntw  leria,  23.] 

Item  Lordships'  Judgment  was  now  delivered  by  The  Right  Hon. 

LOED   KiMOSDOWN. 

The  qnesUoQ  in  this  case  arises  on  the  claim  of  the  Grown  to  a  por- 
tion of  the  personal  estate  of  Kajah  Eistonanth  Roj,  who  destroyed 
himself  Id  Calcutta  on  the  81st  of  October,  1814,  and  was  found  by 
ioqaisiUon  to  have  been^e&>  de  ee. 

We  understand  thai  the  Bajali  had  a  residence  in  Calcutta,  though 
hie  BaJ,  or  Zemindary,  was  at  some  distance  tiom  that  city.  He  was 
a  Hindoo  both  by  birth  and  religion. 

On  the  morning  of  the  day  on  which  he  destroyed  himself  he  made 
a  will,  by  which  he  left  a  large  portion  of  his  property  to  the  East 
India  Company  for  charitable  purposes. 

The  will  was  disputed  by  his  widow,  who  was  his  heiress,  and  a  suit 
was  isstituted  by  her  against  the  East  India  Company  and  others,  to 
determine  its  validity.  It  was  agreed  between  the  litigating  parties 
that  the  question  should  be  tried  by  an  issue  at  law.  The  widow  in- 
Bisted,  amongst  other  objections,  that  the  testator  was  not  in  a  fit  state 
of  mind  to  make  a  will  at  the  time  of  its  execution. 

The  issue  was  tried,  and  a  verdict  nas  found  by  the  Judges  against 
the  will,  upon  what  ground  does  not  distinctly  appear,  and  (he  verdict 
was  acquiesced  in  by  the  Indian  Government. 

If  the  Crown,  by  virile  of  the  inquisition,  was  entitled  to  all  the  per- 
sonal property  of  the  Bajah,  the  validity  or  invalidity  of  the  will  was, 
as  r^ards  his  personal  estate,  of  no  importance. 

Now,  the  Inquisition  had  found  that  the  goods  and  chattels  of  the 
Bajah  when  he  committed  self-murder  amounted  within  Calcutta  to 
Bs.  9,  87,  068,  and  without  the  town  of  Calcutta  to  Ra.  2,  89,  500 ; 
and  it  stated  that  all  his  property  was  claimed  by  the  widow. 

No  claim  of  any  part  of  it  appears  at  that  time  to  have  been  set  up 
by  the  East  India  Company  od  behalf  of  the  Crown,  and  very  lai{;e 
sums  wen  ttcm  time  to  time,  by  the  order,  or  with  the  consent  of  the 
Indian  Government,  paid  over  to  the  widow  in  the  years  1846  and  1847. 

A  portion,  however,  of  the  Rajah's  personal  estate,  amounting  to 
between  six  and  seven  lacs  of  Rupees,  was  secured  in  the  Supreme 
Court,  in  order  to  provide  for  the  payment  of  life  annuities  to  two 
ladies,  both  then  living.  The  existence  of  these  charges  seems  to 
have  been  the  only  reason  why  this  fund  was  not  transferred  to  the 
iridow  with  the  rest  of  the  estate. 

One  of  the  umuitantB  Is  now  dead,  and  the  fhnd  reserved  to  answer 


,v  Google 


68       ADTOCATE-GENEBAL  V.   BANEK  SUKNOHOTE  DOSSEE.       [CHAP.   I. 

her  annuity  is  of  coDrse  aet  ftee.  This  fbnd  is  now  claimed  by  the 
Indian  Government  under  the  finding  on  the  inquisition  of  1844. 

It  IB  stated  in  the  affidavit  of  a  gentleman  who  was  manager  for  the 
widow  on  tbe  death  of  her  husband,  that  he  was  advised  in  1844,  by 
three  English  counsel  of  eminence,  whom  he  names,  that  the  verdict 
on  tbe  inquisition  might  be  aet  aside  on  the  ground  both  of  misdirec- 
tion by  the  coroner,  and  as  being  against  the  weight  of  evidence,  but 
that  proceedings  were  not  taken  for  that  purpose,  because  the  govern- 
ment represented,  through  its  law  agents,  that  no  claim  would  ever  be 
made  under  tiie  verdict 

If  tbe  facta  be  auch  as  we  have  stated,  it  is  impossible  not  to  feel 
some  surprise  at  the  present  demand ;  and,  if  we  differed  from  the 
court  below,  it  would  deserve  much  consideration,  whether  a  claim 
which  aeems  to  hare  been  abandoned  in  1844,  ought  now  to  be  enter- 
tained. But  these  facts  do  not  seem  to  have  been  noticed  by  tbe 
Judges  in  India;  there  may  possibly  be  circumstances  with  which  wo 
are  unacqntunted  to  account  for  the  course  taken  by  the  government, 
and  we  think  it  better  to  dispose  of  the  case  on  the  merits. 

At  what  time  then,  and  in  what  manner,  did  the  forfeiture  attached 
by  the  law  of  England  to  the  personal  property  of  persons  committing 
suicide  in  that  country,  become  extended  to  a  Hindoo  committing  the 
same  act  in  Calcutta? 

The  sum  of  the  appellant's  argument  was  this:  tbat  the  English 
Criminal  Law  waa  applicable  to  natives  aa  well  as  Europeans  within 
Calcutta,  at  the  time  when  the  death  of  the  Rajah  took  place,  and  the 
sovereignty  of  tbe  English  Crown  was  at  that  time  established ;  that 
the  English  settlers  when  they  first  went  out  to  the  East  Indies  in  tlie 
reign  of  Queen  Elizabeth  took  with  them  the  whole  law  of  England, 
both  civil  and  criminal,  unless  so  far  as  it  was  inapplicable  to  them  in 
their  new  condition ;  that  the  law  of felo  de  se  waa  a  part  of  tbe  crimi- 
nal law  of  England  which  is  not  inapplicable  to  them  in  their  new  con- 
dition, and  that  it,  therefore,  became  part  of  the  law  of  the  country. 

Where  Englishmen  establish  themselves  in  an  uninhabited  or  bar- 
barous country,  they  carry  with  them  not  only  the  laws,  but  the  sove- 
reignty of  their  own  State ;  and  those  who  live  amongst  them  and 
become  members  of  their  community  become  also  partakers  of,  and 
Bubjeot  to  the  same  laws. 

But  tbis  was  not  the  nature  of  the  first  settlement  made  in  India  — 
it  waa  a  settlement  made  by  a  few  foreigners  for  tbe  purposes  of  trade 
in  a  very  populous  and  highly  civilized  iuountry,  under  the  government 
of  a  powerful  Mohammedan  ruler,  with  whose  sovereignty  the  English 
Crown  never  attempted  nor  pretended  to  interfere  for  some  ceoturies 
afterwards. 

If  the  setUement  had  been  made  in  a  Christian  country  of  Eun^, 
the  settlers  would  have  become  subject  to  the  laws  of  the  country  ia 
which  they  settled.  It  is  true  tbat  in  India  they  retained  their  own 
laws  for  their  own  government  within  the  factories,  which  they  were 
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permitted  by  the  ruling  ponere  of  India  to  establish ;  but  this  was  oot 
OD  the  {^und  of  general  iDternational  law,  or  because  the  Crown  of 
England  or  the  laws  of  England  had  anj  proper  authority  in  India,  but 
upon  the  principles  explained  by  Lord  Stowell  in  a  very  celebrated  and 
beautiful  passage  of  his  judgment  in  the  case  of  "  The  Indian  Chief." 
(S  Rob.  Adm.  Rep.  28). 

Tbe  laws  and  usages  of  Eastern  conntries  where  ChristiaDity  does 
Dot  prevail  are  so  at  variance  with  all  the  principles,  feelings,  and 
habits  of  European  Christians  that  they  have  usually  been  allowed  by 
the  indulgence  or  weakness  of  tbe  potentates  of  those  countries  to  re- 
tain the  use  of  their  own  laws,  and  their  factories  have  for  many  pur- 
poses been  treated  as  part  of  the  territory  of  the  Sovereign  from  whose 
dominions  they  come.  But  the  permission  to  use  their  own  laws  by 
European  settlers  does  not  extend  those  laws  to  natives  within  the 
same  limits,  who  remain  to  all  intents  and  purposes  subjects  of  their 
own  Sovereign,  and  to  whom  European  laws  and  usages  are  as  little 
suited  as  the  laws  of  the  Mohammedans  and  Hindoos  are  suited  to  Euro- 
peans.  These  principles  are  too  clear  to  require  any  authority  to  sup- 
port them,  bat  they  are  recognized  in  the  Judgment  to  which  we  have 
above  referred. 

Bat,  if  tbe  English  laws  were  not  applicable  to  Hindoos  on  the  first 
settlement  of  the  country,  how  could  the  subsequent  acquisition  of  the 
rights  of  sovereignty  by  the  English  Crown  make  any  alteration?  It 
might  enable  the  Crown  by  express  enactment  to  alter  the  laws  of  the 
country,  but  until  so  altered  the  laws  remained  unchanged.  The  ques- 
tion, therefore,  and  the  sole  question  in  this  case  is,  whether  by  ex- 
press enactment  the  English  law  of/elo  de  se,  including  the  forfeiture 
attached  to  it,  had  been  extended  in  the  year  1844  to  Hindoos  destroy- 
ing themselves  in  Calcutta. 

We  were  referred  by  Mr.  Metvill,  in  his  very  able  argument,  to  the 
charter  of  Charles  II.  in  1661,  as  the  first,  and  indeed  the  only  one 
which  in  express  terms  introduces  English  law  into  the  East  Indies. 
It  gave  authority  to  the  company  to  appoint  governors  of  tlie  several 
places  where  they  had  or  should  have  factories,  and  it  authorized  such 
govemoTS  and  their  council  to  judge  all  persons  belonging  to  tbe  said 
company,  or  that  should  live  nnder  them,  in  all  caunes,  whether  civil 
or  criminal,  according  to  the  laws  of  the  kingdom  of  England,  and  to 
execute  Judgment  accordingly. 

The  English  Crown,  however,  at  this  time  clearly  had  no  jurisdiction 
over  the  native  subjects  of  the  Mogul,  and  the  charter  was  admitted  by 
Mr.  Melvill  (as  we  understood  him)  to  apply  only  to  the  European  ser- 
▼anta  of  tbe  company ;  at  all  events  it  could  have  no  application  to  the 
question  now  under  consideration.  The  English  law,  civil  and  crimi- 
nal, has  been  usually  considered  to  have  been  made  applicable  to 
natives,  within  the  limits  of  Calcutta,  in  the  year  1726,  by  the  charter, 
13th  Geo.  I.  Neither  that  nor  the  subsequent  charters  expressly  de- 
clare that  the  English  law  shall  be  so  applied,  but  it  seems  to  have 
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beeo  held  to  be  tbe  neceaear;  consequence  of  the  provUioDS  coattdned 
in  tbem. 

But  Doae  of  these  charters  contaiDed  any  forms  applicable  to  the 
punishment,  by  forfeiture  or  otherwise,  of  tbe  crime  of  self-murder, 
and  with  respect  to  other  offences  to  which  the  charters  did  extend, 
tbe  application  of  the  CrLminal  law  of  England  to  natives  not  Chris- 
tians, to  Mohammedans  and  Hindoos,  tias  been  treated  as  subject  to 
qualifications  without  which  the  execution  of  the  law  would  have  been 
attended  with  intolerable  injustice  aad  cruelty. 

To  apply  the  law  which  punishes  tbe  marrying  a  second  wife  whilst 
the  first  is  living,  to  a  people  amongst  whom  polygamy  is  a  recognized 
institution,  would  have  been  monstrous,  and  accordingly  it  has  not  been 
so  applied. 

In  like  manner,  tbe  law,  which  in  England  most  justly  punishes  as  a 
heinous  offence,  the  carnal  knowledge  of  a  female  under  ten  years  of 
^e,  cannot  with  any  propriety  be  applied  to  a  country  where  puberty 
commences  at  a  mach  earlier  age,  and  where  females  are  not  uufre- 
qnently  married  at  the  age  of  ten  years. 

Aco»dingly,  in  tbe  'oase  referred  to  in  the  argument,  tbe  law  was 
held  not  to  apply. 

Is  the  law  of  forfeiture  for  suicide  one  which  can  be  considered  prop- 
erly applicable  to  Hindoos  and  Mobamaiedans? 

The  grounds  on  which  suicide  is  treated  in  England  as  an  offence 
against  tbe  law,  and  punished  by  forfeiture  of  tbe  offender's  goods  and 
chattels  to  the  King,  are  stated  more  fiiUy  in  tbe  case  of  Hales  v.  Petit, 
in  Plowden's  Reports,  p.  261,  than  in  any  other  book  which  we  have 
met  with.  It  is  there  stated  that  it  is  an  offence  against  nature,  against 
Qod,  and  against  the  King.  Against  nature,  because  against  the  in- 
stinct of  self-preservation ;  against  God,  because  against  the  command- 
ment, "  Thou  shalt  not  kill,"  and  ^/elo  de  se  kills  his  own  soul ;  against 
the  King,  in  that  thereby  he  loses  a  subject. 

Can  these  considerations  extend  to  native  Indians,  not  Christians, 
not  recognizing  tbe  authority  of  the  Decalogue,  and  owing  at  the  time 
when  this  law  is  supposed  to  have  been  introduced  no  allegiance  to  the 
King  of  Great  Britain  ? 

The  natore  of  the  punishment  also  is  very  littJe  applicable  to  such 
persons.  A  part  of  it  is,  that  the  body  of  the  offender  shall  be  de- 
prived of  the  rites  of  Christian  burial  in  consecrated  ground.  The  for- 
feiture extends  to  chattels  real  and  personal,  but  not  to  real  estates ; 
these  distinctions,  at  least  in  the  sense  in  which  they  are  under 
stood  in  England,  not  being  known  or  intolligible  to  Hindoos  and 
Mohammedans. 

Self-destruction,  though  treated  by  the  law  of  England  as  murder, 
and  spoken  of  in  the  case  to  which  we  have  referred  in  Plowden  as 
the  worst  of  all  murders,  is  really,  as  it  affects  society,  and  in  a  moral 
and  religious  point  of  view,  of  a  character  very  different  not  only  from 
all  murders  but  Ihim  all  other  felonies.    These  distinctions  are  pointed 
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out  trith  great  force  and  clearness  in  the  notes  attached  to  the  Indian 
code,  ae  originally  prepared  by  Lord  Macaulay  and  tlie  ottier  Commis- 
sioners. Tbfl  truth  is,  that  the  act  is  one  which  in  countries  not  in- 
fluenced by  the  doctrines  of  Christianity  has  been  regarded  as  deriving 
its  moral  character  altc^ether  from  the  circumstaucea  in  which  it  is 
committed:  sometimes  as  blameable,  sometimes  as  justifiable,  some- 
Umes  as  meritorious,  or  even  an  act  of  positive  duty. 

In  this  light  suicide  seems  to  have  been  viewed  by  the  founders  of 
the  Hindoo  Code,  who  condemn  it  in  ordinary  cases  as  forbidden  by 
tlieir  religion ;  but  in  others,  as  in  the  well-known  instances  of  Suttee 
and  self-immolation  under  the  car  of  Juggernaut,  treat  it  as  an  act  of 
great  religious  merit. 

We  think,  therefoi-e,  the  law  under  consideration  inapplicable  to 
Hindoos,  and  if  it  had  been  introduced  by  the  charters  in  question 
with  respect  to  Europeans,  we  should  think  that  Hindoos  would  have 
been  excepted  from  its  operation.  But  that  it  was  not  so  introduced 
appears  to  ua  to  be  shown  by  the  admirable  judgment  of  Sir  Barnes 
Peacock  in  this  case ;  and  if  it  were  not  so  introdnccd,  then  as  regards 
natives,  it  never  had  any  existence. 

lb  would  not  necessarily  follow  that,  therefore,  it  never  had  existed 
as  regards  Europeans.  That  question  would  depend  npon  this,  whether, 
when  the  original  settlers,  nnder  the  protection  of  their  own  Sovereign, 
were  governed  by  their  own  laws,  those  laws  included  the  one  now 
under  consideration ;  whether  an  offence  of  this  description  was  an 
offence  gainst  the  King's  peace,  for  which  he  was  entitled  to  claim 
forfeiture ;  whether  the  factory  could  for  this  purpose  be  considered  as 
within  his  jurisdiction.  In  that  case  it  might  be  that  the  subsequent 
appointment  of  coroners  by  the  Act  of  the  83rd  Geo.  IIL  would  render 
effectual  a  right  previously  existing,  but  for  the  recovery  of  which  no 
adequate  remedy  had  been  previously  provided. 

We  are  not  quite  sure  whether  the  court  below  intended  to  deter- 
mine this  point  or  not.  Much  of  the  reasoning  in  the  judgment  is 
applicable  to  Europeans  aa  well  as  to  natives,  but  the  Chief  Justice  in 
his  judgment  says :  "  At  present  we  have  merely  to  consider  the  ques- 
tion, so  far  aa  it  relates  to  the  goods  and  chattels  of  a  native  who  wil- 
fully and  intentionally  destroys  himself,  and  who  cannot  in  strictness 
be  called  a^elo  de  se ;  and  we  now  proceed  to  deal  with  that  question, 
and  with  that  question  atone." 

The  point  BO  decided  we  think  perfectly  clear,  and  it  is  not  necessary 
to  go  fhrther.  Since  the  new  code,  which  confines  the  penalty  of  for- 
feiture within  much  narrower  limits  than  existed  previously  to  its 
enactment,  and  does  not  extend  it  to  the  propeity  of  persons  com- 
mitting Buicide,  the  case  can  hardly  again  arise. 

We  have  no  doubt  that  it  is  our  duty  in  this  case  humbly  to  advise 
Her  Majesty  to  dismiss  the  appeal,  with  costs. 
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'  COMMONWEALTH  v.   CHAPMAN. 

Sdprhib  Jddicul  Coobt  of  MABeACBuaETis.     1818. 

[Reported  13  Metcalf,  6S.] 

Shaw,  C.  J.  This  was  an  indictment  against  tiie  defendants  for  a 
false  aad  malicious  libel,  tried  before  the  Court  of  Common  Pleas,  and, 
upon  a  conviction  there,  the  case  is  brougbt  before  this  court,  upon  an 
exception  which  has  been  most  elaboratelj  ai^ued  by  the  learned 
counsel  for  the  defendants,  and  which,  if  sustained,  most  go  to  the 
foundation  of  the  prosecution ;  namely,  that  there  is  no  law  of  this 
Commonwealth  by  which  the  writing  and  publiBhing  of  a  malicio'us  libel 
can  be  proeecated  by  indictment,  and  puuislied  aa  an  offence.  The 
proposition  struck  us  with  great  surprise,  as  a  most  startling  one ;  but 
as  it  was  seriously  presented  and  earnestly  urged  in  argument,  we  felt 
bound  to  listen,  and  give  it  the  most  careful  consideration ;  but  after 
the  fullest  deliberation,  we  are  constrained  to  say,  that  we  can  enter- 
tain no  more  doubt  upon  the  point  than  we  did'when  it  was  first 
offered. 

It  is  true  that  there  is  no  statute  of  the  Commonwealth  declaring  the 
writing  or  pnblishing  of  a  written  libel,  or  a  malicious  libel,  by  signs 
and  pictures,  a  punishable  offence.  But  this  goes  little  way  towards 
aettlicg  the  question.  A  great  part  of  the  municipal  law  of  Massa- 
chusetts, both  civil  and  criminal,  is  an  unwritten  and  traditionary  law. 
It  has  been  common  to  denominate  this  "the  common  law  of  Eng- 
land," because  it  is  no  doubt  true  that  a  lai^e  portion  of  it  has  been 
derived  ttom  the  laws  of  England,  either  the  common  law  of  England, 
or  those  English  statutes  passed  before  the  emigration  of  our  ancestors, 
and  coDstituting  a  part  of  that  law,  by  which,  as  English  subjects,  they 
were  governed  when  they  emigrated  ;  or  statutes  made  afterwards,  of  a 
general  nature,  in  amcudment  or  modification  of  the  common  law, 
which  were  adopted  in  the  colon_v  or  province  by  general  consent 

In  addition  to  these  sources  of  unwritten  law,  some  usages,  growing 
out  of  the  peculiar  situation  and  exigencies  of  the  earlier  settlers  of 
Massachusetts,  not  traceable  to  any  written  statute  or  ordinance,  but 
adopted  by  general  consent,  have  long  had  the  force  of  law ;  as,  for 
instance,  the  convenient  practice,  by  which,  if  a  married  woman  join 
with  her  husband  in  a  deed  convening  land  of  which  she  is  seized  in 
her  own  right,  and  simply  aclcnowledge  it  before  a  magistrate,  it  shall 
be  valid  to  pass  her  land,  without  the  more  expensive  process  of  a  fine, 
required  by  the  common  law.  Indeed,  considering  all  these  sources  of 
unwritten  and  traditionary  law.  It  is  now  more  accurate,  instead  of  the 
common  law  of  England,  which  constitutes  a  part  of  it,  to  call  it  col- 
tectively  the  common  law  of  Massachusetts. 

To  a  very  great  extent,  the  unwritten  law  constitutes  the  basis  of  our 
Jurispmdence,  and  fhruishes  the  niles  by  which  public  and  private  rights 
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are  eetsbllBhed  and  secured,  the  Bocial  relations  of  all  peraooa  regulated, 
their  rights,  duties,  and  obtigatious  deCermiued,  aud  alt  violationa  of 
dutv  redressed  and  punished.  Without  its  aid,  the  written  law,  em- 
bracing the  constitution  and  statute  laws,  would  constitute  but  a  lame, 
partial,  aud  iinpraolicable  sj'stem.  Even  in  rnanj'  cases,  where 
statutes  have  been  made  in  respect  to  particular  subjects,  they  could 
not  be  carried  Into  effect,  and  must  reniain  a  dead  letter,  without  the 
aid  of  the  uommon  law.  lu  cases  of  murder  and  mauslaughter,  the 
statute  declares  the  punishment ;  but  what  acts  shall  constitute  mui'der, 
what  manslaughter,  or  what  justifiable  or  excusable  homicide,  are  left 
to  be  decided  by  the  rules  and  principles  of  the  common  law.  So,  if 
an  act  is  made  criminal,  but  no  mode  of  prosecution  is  directed,  or  no 
punbhment  provided,  the  common  law  furnishes  its  ready  aid,  pre- 
scribing the  mode  of  prosecution  by  indictment,  the  common  law 
punishment  of  flue  and  imprisonment.  Indeed,  it  seems  to  be  too 
obvious  to  require  argument,  that  without  the  common  law,  our  legis- 
lation and  Jurisprudence  would  be  impotent,  and  wholly  deficient  in 
completeness  and  symmetry,  ae  a  system  of  municipal  law. 

It  will  not  be  necessary  here  to  consider  at  large  the  sources  of  tbe 
unwritten  law,  its  authority  as  a  binding  rule,  derived  from  long  and 
general  acquiescence,  its  provisions,  limits,  qualifications,  and  excep- 
tions, as  established  by  well  authenticated  usage  and  tradition.  It  is 
auflBcient  to  refer  to  1  Bl.  Com.  63  et  teq. 

If  it  be  asked,  "  How  are  these  customs  or  maxims,  constituting  tbe 
comuion  law  to  be  known,  and  by  whom  la  their  validity  to  be  deter- 
mined?" Blackstone  furnishes  the  answer;  "by  tbe  judges  in  the 
several  courts  of  justice.  They  are  tbe  deposiUries  of  the  laws,  tbe 
living  oracles,  who  must  decide  in  all  cases  of  doubt,  and  who  are 
bound  by  oath  to  decide  according  to  the  law  of  tbe  land.  Their 
knowledge  of  that  law  is  derived  from  experience  and  study,"  "  and 
fh>m  being  long  personally  accnstomed  to  the  Judicial  decisions  of 
their  predecessors."     1  Bl.  Com.  69. 

Of  course,  in  coming  to  any  such  decision.  Judges  are  bound  to 
resort  to  the  best  sources  of  instruction,  such  as  the  records  of  courts 
of  JQstice,  well  authenticated  histories  of  trials,  and  books  of  reports, 
digests,  and  brief  statements  of  such  decisions,  prepared  by  suitable 
persons,  and  the  treatises  of  sages  of  the  profession,  whose  works  havE^ 
an  established  reputation  for  correctness. 

That  there  is  such  a  thing  as  a  common  or  unwritten  law  of  Massa- 
chnsetts,  and  that,  when  it  can  be  authentically  established  and  sus- 
tained, it  is  of  equal  authority  and  binding  force  with  tbe  statute  law, 
seems  not  seriously  contested  in  the  argument  before  us.  But  it  is 
niged  that,  in  the  range  aod  scope  of  this  unwritten  law,  there  is  no 
provision  which  renders  the  writing  or  publishing  of  a  malidous  libel 
punishable  aa  a  criminal  offence. 

Tbe  stress  oT  ine  argument  of  tbe  learned  counsel  is  derived  from  a 
supposed  qualification  of  the  general  proposition  in  the  constitution  oi 
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Ifassachueetts,  osually  relied  on  in  proof  of  the  coDtJnu&Dce  In  foroa 
of  the  rulea  and  principles  of  the  common  law,  as  they  existed  before 
the  adoption  of  the  constitation.  The  clause  is  this :  Cliap.  6,  Art.  1, 
Sect  6 :  "  All  the  laws  which  have  been  adopted,  used,  and  approved  in 
the  province,  colony,  or  state  of  Massachusetts  Bay  and  usually  prac- 
tised on  in  the  courts  of  law,  shall  still  remain  and  be  in  full  force 
until  altered  or  repeated  by  the  legislature  j  such  parts  only  excepted 
as  are  repugnant  to  tba  rights  and  liberties  contained  in  tbia 
constitution." 

It  is  then  argued,  that  it  is  in  virtue  of  this  clause  of  the  constitu- 
tion that  the  common  law  of  England,  and  all  other  laws  exieting 
before  the  revolution,  remain  in  force,  and  that  this  clanae  so  far 
tDOdiSes  the  general  propoeition,  that  no  laws  are  saved,  but  those 
which  have  been  actually  applied  to  cases  in  judgment  in  a  court  ot 
legal  proceeding ;  and  unless  it  can  be  shown  aCQrmatively  that  some 
Judgment  has  been  rendered,  at  some  time  before  the  adoption  of  the 
constitution,  affirmative  of  any  particular  rule  or  principle  of  the 
common  law,  such  rule  is  not  brought  within  the  saving  power  of  this 
danse,  and  cannot  therefore  be  shown  to  exist  We  doabt  the  sound- 
ness of  this  proposition,  and  the  correctness  of  the  conclnsion  drawn 
from  it. 

We  do  not  accede  to  the  propoailjon,  that  the  present  existence  an^ 
effect  of  the  whole  body  of  law,  which  existed  before  the  constitution, 
depends  solely  upon  this  provision  of  it  We  take  it  to  be  a  well- 
settled  principle,  acknowledged  by  all  civilized  states  governed  by 
law,  that  by  means  of  a  political  revolution,  by  which  the  political 
organization  is  changed,  the  municipal  laws,  regulating  their  social 
relations,  duties,  and  rights,  are  not  necessarily  abrogated.  They 
remain  in  force,  except  so  far  as  they  are  repealed  or  modified  by  the 
new  sovereign  anthority.  Indeed,  the  existence  of  this  body  of  laws, 
and  the  social  and  personal  rights  dependent  upon  them,  from  1776, 
when  the  Declaration  of  Independence  was  made,  and  our  political 
revolution  took  place,  to  1780,  when  tiiia  constitution  was  adopted, 
depend  on  this  principle.  The  clause  in  the  constitution,  therefore, 
though  highly  proper  and  expedient  to  remove  doubts,  and  give 
greater  assurance  to  the  cautious  said  timid,  was  not  necessary  to 
j)reserve  all  prior  laws  in  force,  and  was  rather  declaratory  of  an 
exiatiDg  rule,  than  the  enactment  of  a  new  one.  We  think,  therefore, 
it  should  have  sach  a  construction  as  best  to  carry  into  effect  tlie 
great  principle  it  was  Intended  to  establish. 

But  farther;  we  think  the  argument  is  unsound  In  assuming  that  no 
rule  of  the  common  law  can  be  established  under  this  clause  of  the 
oonstitntion,  without  showing  affirmatively,  that  in  some  judicial  pro- 
ceeding, such  rule  of  law  has  been  drawn  in  question  and  affirmed, 
previously  to  the  adoption  of  the  constitotion.  During  that  time  there 
were  do  published  report  of  jndicial  proceedings.  The  records  of 
oonrta  were  very  imperfectly  kept,  and  afford  but  little  information  ia 
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regard  to  the  rules  of  law  discussed  and  adopted  in  them.  And  who 
has  examined  all  the  records  of  all  the  criminal  courts  of  Massachu- 
setts, and  can  declare  that  no  records  of  such  prosecntions  can  be 
found?  But  so  far  as  it  regards  libel,  as  a  criminal  offence,  we  think 
it  does  appear,  ttom  the  ver>'  full  and  careful  examination  of  the  late 
Judge  Thacher  {Commomoealth  v.  Whitmank,  Thacher's  Crim. 
Cases,  441),  that  many  prosecutions  for  libel  were  instituted  in  the 
criminal  courts  before  the  Kevolution,  and  none  were  ever  quashed  or 
otherwise  disposed  of,  on  the  ground  that  there  was  no  law  rendering 
libels  punishable.  In  the  case  of  the  indictments  returned  against 
Governor  Gage  and  otbers,  very  much  against  the  will  of  the  Judges, 
those  indictments  were  received  and  filed,  and  remained,  until  non 
proaaed  by  the  king's  attorney -generaL  This  investigation  of  the 
history  of  the  common  law  of  Massachusetts  is  so  thorough,  complete, 
and  satisfactory,  that  it  is  sufflcient  to  refer  to  it,  as  a  clear  elucidation 
of  the  subject. 

But  we  think  there  is  another  species  of  evidence  to  prove  the 
existence  of  the  common  law,  making  libel  an  offence  punishable  by 
law,  clear,  sBtisfactorj',  and  decisive ;  and  that  is,  these  rules  of  law, 
with  some  modification,  caused  by  the  provisions  of  the  constitution, 
have  been  afHrmed,  declared,  and  ratified  by  the  judiciary  and  the 
legislative  departments  of  the  existing  government  of  Massachusetts, 
by  those  whose  appropriate  province  and  constitutional  duty  it  was 
to  act  and  decide  upon  tbem;  so  that  they  now  stand  upon  a  basis  of 
autUority  wliicb  cannot  be  shaken,  and  must  so  stand  until  altered  or 
modifieij  by  the  legislature. 

Wben  our  ancestors  first  settled  this  country,  they  came  here  as 
English  subjects ;  they  settled  on  the  land  as  English  territory',  con- 
stituting part  of  the  realm  of  England,  and  of  course  governed  by  its 
laws ;  the)'  accepted  charters  fW>m  the  English  government,  conferring 
both  political  powers  and  civil  privileges ;  and  they  never  ceased  to 
acknowledge  themselves  English  subjects,  and  never  ceased  to  claim 
the  rights  and  privileges  of  English  subjects,  till  the  Revolution.  It  is 
not  therefore,  perhaps,  so  accurate  to  say  that  they  established  the 
laws  of  England  here,  as  to  say,  that  they  were  subject  to  the  laws  of 
England.  When  they  left  one  portion  of  its  territory,  tbey  were  alike 
subject,  on  their  transit  and  when  tbey  arrived  at  anotlicr  portion  of 
the  English  territory ;  and  therefore  always,  till  the  Declaration  of 
Independence,  they  were  governed  and  protected  by  the  laws  of  Eng- 
land, so  far  as  those  laws  were  i^plicable  to  their  state  and  condition. 
Under  this  category  must  come  all  municipal  laws  regulating  and 
securing  the  rights  of  real  and  personal  property,  of  person  and  per- 
sonal liberty,  of  habitation,  of  reputation  and  character,  and  of  peace. 
The  laws  designed  for  the  protection  of  reputation  and  character,  'and 
to  prevent  private  quarrels,  affrays,  and  breaches  of  peace,  by  punish- 
ing malicious  libel,  were  as  important  and  as  applicable  to  the  state 
and  condition  of  the  colonists  as  the  law  punishing  violations  of  the 
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rights  of  property,  of  peraon,  or  of  habitation;  that  is,  as  lavs  for 
punishing  larceny,  oeaaalt  and  batter}',  or  burglary.  Being  part  of  the 
common  latr  of  England,  applicable  to  the  state  and  condition  of  the 
colonists,  they  necessarily  applied  to  all  English  subjecta  and  terri- 
tories, as  well  in  America  as  in  Great  Britain,  and  so  continued  applic- 
able till  the  Declaratdon  of  Independence. 

This,  therefore,  vould  be  evidence,  a  priori,  that  they  were  in  force, 
and  were  adopted  by  the  clause  cited  from  the  constitution,  except  so 
far  as  modified  by  the  excepting  clause. 

That  the  law  of  libel  existed,  at  the  first  migration  of  onr  ancestors, 
and  daring  the  whole  period  of  the  colonial  and  provincial  governmeats, 
to  proved  by  a  series  of  unquestionable  authorities.* 

EecepHonB  overruled. 


I   (!*Ji  G'^Y  Ememok,  J.,  In  I^KST  National  Bamkw.  KnraKRjl  Utah,  100(1873). 

'  1  In  American  Ins.  Co.  v.  Canter,  1  Pet.  511,  the  court,  by  Judge  Mar- 

Lo  I  {  6  ^  shall,  say,  substantially,  that  the  laws  of  Florida,  as  they  were  when 

•  ^  ^^      the  Territory  was  ceded,  bo  far  as  not  inconsistent  with  the  Consti- 

O    C  .mA't'/  I  -^         tation  and  Laws  of  the  United  States,  continued  in  force  until  altered 

"^  I  ^  f'     by  the  newly  created  power  of  tlie  State.     (See,  also.  United  States  v. 

2_|'f     CA.   I  y        Powers,  11  How.  570;  Strothers  v.  Lucas,  12  Pet.  410,  436.)     This 

r  appears  to  be  the  settled  doctrine  in  regard  to  conquered  and  ceded 

f    .  Territory  in  the  absence  of  special  treaty  stipulation.     It  applies  to 

/iS£--^        ■  I       territory  acquired  from  Mexico,  since  the  treaty  of  tiuadaloupe  made 

,  /)  4i   C      H-f       no  special  provision  on  the  subject.     Utah  was  embraced  in  that  ac- 

^4   I    W. '  quisition.    As  in  Florida  the  pre-exiating  law  was  Spanish,  so  in  Utah, 

"^  £J    ^^/^  ,j\      *2.i\  It  was  Alexican,  and  in  both  eases  the  laws  were  derived  mainly  from 

— ^^-'n*  the  laws  of  Rome.     In  neither  did  the  English  common  law,  or  the 

_>  Statute  of  Frauds,  prevail.     Congress  made  no  special  change,  and 

I    CgiSi^    ^  ^      ')         the  Territorial  Legislature,  upon  whom  authority  was  conferred,  have 

A    f  L,         made  no  express  enactment  upon  the  subject. 

\    Ca  (    /  5"  '/~\  ^)  This  Territory  was  first  settled  in  1847,  and  from  that  time  up  to  the 

/  acquisition  and  treaty  in  1848,  the  settlers  were  comparatively  few  in 

number.  There  were  no  settled  laws,  usages,  and  customs  among 
tjiem.  They  came  here  as  American  citizens,  under  the  flag,  and 
claiming  the  protection  of  the  United  States  Government. 

The  particular  class  of  persons  forming  the  great,  if  not  the  entire 
bulk  of  emigrants,  claim  to  have  furnished  troops  from  among  their 
own  numbers  to  assist  this  Government  in  its  war  against  Mexico. 

At  the  time  of  the  acquisition  and  treaty,  they  could  not  claim  Slexi- 
oat^  citizenship,  and  have  never  adopted  its  laws  and  customs. 

Soon  after  the  change  of  sovereignty  by  tlie  treaty,  emigrants  in 

I  Tlie  Iramed  Chief  Jtutlce  proceeded  to  ihoir  that  these  authorities  had  b«ea 
CoUowed  in  MMMCibiuetU  siQce  the  ■doption  of  the  cmutitutioD.  —  Ed. 
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Ui^  Dnmbere  flocked  in  from  the  States  and  Burrontiding  Territoriee, 
and  for  many  years  there  has  been  an  organized  community. 

When  we  turn  to  the  oommunities  fW>m  whence  these  emigrants  pro- 
ceeded, we  find  that  they  differed  one  fVom  another,  more  or  less,  in 
r^ard  to  their  laws  and  institutiooa.  No  two  are  alike.  In  the  most, 
it  is  true,  many  common-law  principles  and  doctrines  were  in  force. 
Still  the  body  of  the  common  law  in  each  was  peculiar  to  Xhe  particular 
State,  and  it  was  rather  the  common  law  of  the  State  than  the  En^^lish 
common  law.  In  some,  the  English  statutes  bad  been  received  m 
common  law;  in  others,  not. 

These  diversities  make  it  impossible  to  assume  that  any  specific  body 
of  the  common  law  was  transplanted  to  the  Territory  by  the  fact  of 
immigration. 

But  one  oonrse  was  open,  and  that  was  for  the  whole  body  of  the 
people  to  ^ree,  expressly  or  tacitly,  upon  a  common  measure.  It  was 
to  be  expected  that  the  emigrants  would  not  be  contented  with  the 
loose  and  alien  institutions  of  an  outlying  Mexican  department,  and 
they  have  not  been. 

They  have  tadtl}'  agreed  npon  maxims  and  principles  of  the  common 
law  suited  to  their  conditions  and  consistent  with  the  Constitution  and 
Laws  of  the  United  States,  and  they  only  wait  recognition  by  the  courts 
to  become  the  common  law  of  the  Territory.  When  so  recognized, 
they  are  laws  as  certainly  as  if  expressly  adopted  by  the  law-making 
power. 


CHAPPELL  V.  JARDINE. 

Sni'itKiiB  CoDRT  or  Errors  of  Cohkrcticut.    1681. 
[Seporfed  fil  ConneetiaU,  94.] 

Pabk,  C.  J.^  This  is  a  suit  for  the  foreclosure  of  certain  mortgaged 
premises,  constituting  an  island,  known  as  Ram  Island,  in  Long  Island 
Soood.  The  oomplMut  alleges  that  the  land  mortgaged,  at  the  time 
the  deed  was  given,  lay  in  the  town  of  Southbold,  Suffolk  County,  in 
the  State  of  New  Tork,  and  it  is  averred  that  the  mortgage  was  re- 
corded in  the  oflice  of  the  clerk  of  Suffolk  County  in  that  State.  It  is 
further  alleged  that  Ram  Island,  by  the  recent  establishment  of  the 
boundary  line  between  the  State  of  New  York  and  this  State,  has  be- 
come a  part  of  the  town  of  Stonington  in  thb  State.  The  complaint  is 
demurred  to,  so  that  the  averment  stands  admitted  that  the  island  was, 
when  the  mortgage  was  made,  a  part  of  the  State  of  New  York. 

We  have  heretofore  held  CElpbick  v.  HoSman,  49  Conu.  831)  that 

the  boundary  agreed  npon  by  the  joint  commission  of  the  two  States 

and  established  by  the  legislative  acceptance  of  both  States,  was  to  be 

i^^arded  as  presumably  a  designation  and  establishment  of  the  pr^ 

1  Fart  of  th«  opinion  U  omin«d.  — Ed. 
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existing  boQadaiy  line  which  had  become  lost,  aod  not  as  the  establish- 
ment of  a  new  line,  leaving  the  matter  open  to  proof  in  special  cases. 
If  we  should  apply  that  rule  here,  and  consider  the  island  in  question 
as  having  been  legally  a  part  of  this  State  when  the  mortgage  was 
made,  we  should  at  once  encounter  another  question  or  a  serious  nature. 
There  can  be  no  question  that  whatever  has  been  the  de  jure  Jurisdic- 
tioa  over  the  island,  it  has  been  for  many  years  within  the  de  facto 
juriadiction  of  the  State  of  New  Yoric;  and  we  should  be  compelled  to 
determine  the  legal  effect  upon  this  mortgage  of  that  de  facto  Jurisdio- 
tion. 

We  have  thought  it  as  well,  therefore,  to  take  the  case  as  the  parties 
have  themselves  presented  it,  the  plaintiff  by  the  averments  of  his  com- 
plainl  and  the  defendants  by  the  admissions  of  their  demurrer,  and 
regard  the  island  in  question  as  having  been  within  the  State  of  New 
York  when  the  mortgage  was  made,  and  afterwards  brought  within 
whis  State  by  the  establishment  of  the  boundary  line.  Indeed  as  tbe 
proceeding  is  in  error  we  cannot  properly  govern  ourselves  by  anything 
out  tbe  record  as  it  comee  before  us. 

And  in  treating  the  island  as  within  the  State  of  New  York  when  the 
mortgage  was  made  we  are  regarding  the  contract  and  the  rights  of 
the  parties  under  it,  precisely  as  tbey  themselves  understood  them  at 
the  time. 

The  mortgaged  premises  having  been  in  the  State  of  New  York  when 
the  mortgage  was  made,  it  is  of  course  to  be  governed  in  its  construc- 
tion and  effect  by  the  laws  of  that  State  then  in  force.  In  McCormick 
«.  SuUivant,  10  Wheat.  192,  the  court  say :  "  It  is  an  acknowledged 
principle  of  law  that  the  title  and  disposition  of  real  property  is  exclu- 
sively subject  to  the  laws  of  the  country  where  it  is  situated,  which  can 
alone  prescribe  the  mode  by  which  a  title  to  it  can  pass  from  one  per- 
son to  another."  The  same  doctrine  is  held  in  United  States  v.  Crosby, 
7  Cranch,  115,  Kerr  v.  Moon,  9  Wheat.  565,  Darby  v.  Mayer,  10  id. 
465,  and  in  many  other  cases.  Indeed  the  doctiine  is  unquestioned 
law  everywhere. 

Now,  according  to  the  laws  of  the  State  of  New  York  then  and  still 
in  force,  a  mortgage  of  real  estate  creates  a  mere  chose  in  action,  a 
pledge,  a  security  for  the  debt.  It  conveys  no  title  to  the  property. 
The  claim  of  the  mortgagee  ia  a  mere  chatt«l  interest.  He  has  uo  riglit 
to  the  possession  of  the  property.  The  title  and  seisin  remain  in  the 
mortgagor,  and  he  can  maintain  trespass  and  ejectment  against  the 
mortgagee,  if  he  takes  possession  of  the  property  without  the  consent 
of  the  mortgagor.     This  appears  clearly  from  the  following  caaes.^ 

It  follows,  therefore,  that  while  the  laud  in  question  remained  in  the 
State  of  New  York,  it  was  incumbered  j)'  a  mortgage  of  this  character ; 

tie  learned  jndge  hm  cit«d  nod  disciuHed  the  foUowing  cues :  Gardner  v.  Heartt, 
.  232 ;  Power  «.  I.aater,  23  N.  Y.  S27  ;  Trimm  tr.  Marsh,  Si  N.  Y.  S99 ;  Jacksun 
laid,  4  Johns.  42 ;  Astor  v.  Hoyt,  G  Wend.  803 ;  Kortright  u.  Cadj,  21  H,  Y. 
UetriU  u.  Butholiclc.  36  N.  Y.  44.  —  Ed. 
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aod  when  it  came  into  thia  State  it  bore  mth  it  the  same  burdeD  pre- 
cisely. There  was  nothing  in  the  change  of  jurisdiction  that  could 
affect  the  contract  of  mortgage  that  had  beeu  made  tietween  the  parties. 
The  title  to  the  property  continued  to  remain  in  the  mortgagor,  and  it 
remains  in  him  still.  This  is  clear.  The  laws  of  this  Slate  could  not 
make  a  new  contract  for  the  parties  or  add  to  one  already  made.  They 
had  to  take  the  contract  as  they  found  it. 

Now  it  is  clear  that  there  ia  no  remedy  by  way  of  foreclosure  known 
to  our  law  which  is  adapted  or  appropriate  to  giving  relief  on  a  mort- 
gage of  thia  character.  Our  remedy  is  adapted  to  a  mortgage  deed 
which  conveys  the  title  of  the  property  to  the  mortgagee,  and  when  thf 
law  day  has  passed,  the  forfeiture,  stated  in  the  deed,  becomes  absolute 
at  law,  and  vests  a  full  and  complete  title  in  the  mortgagee,  with  the 
exception  of  the  equitable  right  of  redemption,  which  still  remains  in 
the  mortgagor.  The  object  of  the  decree  of  foreclosure  is,  to  extin- 
guish this  right  of  redemption  if  the  mortgage  debt  is  not  paid  by  a 
specified  time.  The  decree  acts  upon  this  right  only.  It  conveys 
nothing  to  and  decrees  nothing  in  the  mortgage  if  the  debt  ia  not  paid. 
After  the  law  day  has  passed  the  right  of  redemption  becomes  a  mere 
cloud  on  the  title  the  mortgagee  then  has,  and  when  it  is  removed  hia 
title  beoomes  clear  and  perfect.  Phelps  v.  Sage,  2  Day,  151;  Roath 
V.  Smith,  A  Conn.  136 ;  Chamberiin  v.  Thompson,  10  id.  2ii  ;  Porter 
V.  Seeley,  13  id.  564 ;  Smith  v.  Vincent,  12  id.  1;  Doton  v.  RusseU, 
17  id.  151;  Cross  v.  Robinson,  21  id.  379;  Dudley  v.  Caldwell,  19 
id.  218;  Colwell  v.  Warner,  36  id.  224. 

What  effect  would  auch  a  decree  produce  upon  a  mortg^e  like  the 
one  under  consideration,  where  the  legal  title  remains  in  the  mortgagor, 
and  nothing  but  a  pledgee's  interest  is  in  the  mortgagee,  even  after  the 
debt  becomes  due?  It  could  only  extinguish  the  right  of  redemption, 
if  it  could  do  that  It  could  not  give  the  mortgagee  the  right  of  pos- 
session of  the  property,  for  the  mortgagor  has  still  the  legal  title,  which 
carries  with  it  the  right  of  possession.  It  would  require  another  pro* 
cceding  in  equity,  to  say  the  least,  to  dispossess  him  of  that  title,  and 
vest  it  in  the  mortgagee.  Hence  it  is  clear  that  full  redress  cauuot  be 
given  the  plaiutiff  in  this  proceeding. 

But  the  plaintiff  has  a  lien  on  the  property  in  the  nature  of  a  pledge 
to  secure  payment  of  the  mortgage  debL  And  although  our  remedy  of 
Strict  foreclosure  may  not  be  adapted  to  give  redress  to  the  plaintiff 
through  the  medium  of  such  a  lien,  still  a  court  of  equity  can  devise  a 
mode  that  will  be  impropriate ;  for  it  would  be  strange  if  a  lawful  lien 
upon  property  to  secure  a  debt  could  not  be  enforced  according  to  its 
tenor  by  a  court  of  chancery.  It  is  said  that  every  wrong  has  its 
remedy ;  so  it  may  be  said  that  every  case  requiring  equitable  relief 
has  its  corresponding  mode  of  redress.  We  have  no  doubt  that  a  court 
of  equity  has  the  power  to  subject  the  property  in  question  to  the  pay- 
ment of  this  debt,  upon  a  proper  complaint  adapted  to  the  purpose. 
When  personal  property  is  pledged  to  secure  the  payment  of  a  debt  it 


,v  Google 


80  llOBTDCEB  V.  mEW  TORE  ELEVA.TED  UAILBOAD  CO.      [CHAP.   L 

miy  be  taken  and  Bold,  that  payment  may  be  made,  afler  giving  Qie 
pledgor  a  reasooablo  t^portunity  for  redemptioo.  So  >)«%,  we  ttiink 
a  similar  course  might  be  taken  with  this  property.  Such  a  courae 
would  fall  in  with  the  oiigioal  intent  of  the  parties,  and  with  the  civil 
code  and  mode  of  procedure  of  the  State  of  New  York.  Modea  of 
redresB  in  that  State  have  of  course  no  force  in  this  State,  but  such  a 
mode  of  procedure  seems  to  be  adapted  to  a  case  of  this  character. 

And  we  further  think  that  on  an  amended  complaint,  setting  forth 
all  tlie  essential  facts,  and  praying  that  if  there  shall  be  a  default  in  re- 
deeming the  property  during  such  time  as  the  court  ehnll  allow  for 
redemption,  then  the  right  of  redemption  shaLL  be  forever  foreclosetl, 
and  the  legal  title  and  possession  of  the  property  be  decreed  in  the 
mortgi^ee,  such  course  might  be  taken. 

We  think  either  of  the  modes  suggested  might  be  pursued ;  but  inas- 
much as  the  course  which  has  been  taken  leaves  the  legal  title  and  pos- 
session of  the  property  in  the  mortgagor,  we  think  the  court  erred  in 
holding  the  complaint  sufficient,  and  in  passing  the  decree  thereon. 

There  is  error  in  the  judgment  appealed  (torn,  and  it  is  reversed,  and 
the  case  remanded. 

In  this  opinion  the  other  judges  concurred. 


MOBTIMEB  V.  NEW  YORK  ELEVATED  RAILROAD  CO. 

Sdfkriob  Coukt  or  thx  Citt  of  New  Yoek.    1889- 

\ReporUd  6  Jbo  York  SvpfUmtiO,  898.] 

Fkeediiah,  J.  The  cl«m  made  in  this  case  by  and  on  behalf  of 
the  elevated  railway  companies  is  that  the  absolute  fee  of  the  street 
known  as  the  "Bowery"  was,  prior  to  the  surrender  of  the  Dutch 
forces  to  the  English  in  1664,  in  the  Dutch  government;  tliat  such 
fee  thereafter  went  to  the  Slate  or  to  the  city  of  New  York  so  abso- 
lutely that  abutting  owners  never  had,  and  do  not  now  have,  any  ease- 
ment of  any  kind  in  said  street,  and  that,  the  elevated  railway  running 
tbroogh  the  Bowery  having  been  constructed  with  the  consent  of  both 
the  city  and  the  State,  neither  its  owners  nor  its  lessees  ok  liable  for 
any  injury  inflicted  upon  abutting  property  by  reason  of  the  coostmo- 
tion  and  operation  of  the  railway. 

The  claim  of  the  English  that  liiey  were  the  owners,  by  right  of 
discovery,  ander  governmental  authority,  of  the  land  of  which  the 
present  city  of  New  York  forms  a  part,  and  that  this  gave  them  such 
exclusive  ownership  that  the  Dutch  government  acquired  no  title  to 
the  land  which  can  be  rect^nfzed,  has  been  fully  set  forth  in  the  opin- 
ion of  Judge  Tbcax.  I  concur  in  his  remarks  as  far  as  they  go,  but 
wish  to  add  the  following,  viz. :  — 
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The  claim  of  the  EngUsh,  it  is  tme,  has  occaeiouaily.  been  criticised 
on  the  grauad  that  neither  of  the  Cabots  landed  in  or  near  New  Tork, 
or  saw  the  coast  of  New  York.  The  right  of  discovery  is  not  recog- 
nized ia  the  Romaa  law  nnless  followed  by  occupation,  or  unless  the 
iutenttOD  of  the  sovereign  or  State  to  take  possesaiou  be  declared  or 
made  known  to  the  world.  And  it  moat  be  conceded  that  modem 
diplomatists  and  publicists  iacline  to  the  opinion  that  mere  transieDt 
discover;  amounts  to  nothing  nnlesB  followed  in  a  reasonable  time  by 
occupation  and  settlement,  more  or  less  permanent,  under  the  sanction 
of  the  State.  But  the  question  in  the  case  at  bar  is  not  to  be  decided 
according  to  the  rules  of  the  international  taw  of  the  present  time.  It 
is  a  question  purely  between  the  public  authorities  of  the  State  of 
New  Tork  and  citizens  of  the  same  State,  and  as  such  it  is  controlled 
by  the  decisions  referred  to  by  Judge  Truax,  to  the  effect  tliat 
what  the  English  did  do  was  suffident  to  give  them  title  by  discoverj', 
and  that  socb  title  is  superior  to  the  Indian  title.  These  decisions 
proceeded  upon  the  theory  that  the  c;taim  of  the  Dutch  was  contested 
by  the  English  trom  the  very  start,  not  becanse  they  questioned  the 
title  given  by  discovery,  but  because  they  insisted  on  being  themselves 
the  rightful  claimants  under  that  title ;  and  that  the  claim  of  the 
English  was  finally  decided  in  their  favor  by  the  sword.  That  being 
BO,  it  follows  that,  in  contemplation  of  present  law,  neither  the  Dutcli 
nor  the  Boman  law  ever  prevailed  in  the  State  of  New  Tork  de  jure, 
and  that  the  common  law  of  England  must  be  deemed  to  he  the  origi- 
nal source  of  all  our  law.  And  it  fUrther  follows  that  the  foundations 
.  of  the  rights  of  owners  of  land  abutting  on  a  street  laid  out  while  the 
Dutch  were  in  possesBion,  as  against  the  city  or  the  State  of  New  York, 
rest  upon  the  English  common  law,  and  that  the;  are  not  to  be  af- 
fected by  the  Dutch  or  Roman  law. 

Reported  cases  Id  which  the  validity  of  Dutch  grants  was  upheld 
between  individuals  have  no  application  to  the  present  controversy. 
Now,  under  the  English  common  law,  the  presumption  is  that  the 
owners  of  lands  lying  on  a  highway  are  the  owners  of  the  fee  of  the 
highway ;  that  the  owners  on  each  side  of  the  highway  own  the  soil 
of  the  highway  in  fee  to  the  centre  of  the  highway ;  and  that  the  rights 
of  the  public  in  and  to  the  highway  are  no  higher  or  other  than  those 
of  a  mere  easement.  W^er  v.  B^lroad  Co.,  25  N.  Y.  529.  This 
presumption  applies  as  well  to  the  streets  of  a  city  as  to  a  country 
highway.  Biaeell  v.  Railroad  Co.,  23  N.  Y.  61.  This  presumption 
of  law  is  founded  on  the  supposition  that  the  way  was  originally 
granted  by  the  adjoining  owners  in  equal  proportions.  Watroue  v. 
Southworth,  5  Conn.  805.  But  the  presumption  may  be  rebutted  by 
pr4lf  to  the  contrary,  and  it  Is  rebutted  by  the  production  of  a  deed 
under  which  the  owner  derives  title  granting  the  land  to  the  side  of 
the  street  only.  Under  the  operation  of  this  rule,  and  there  being  no 
proof  of  alienation  or  escheat  requiring  a  different  conclusion,  it  must 
be  assumed  In  this  case  that  the  original  grantors  from  whom  plalatlflb' 
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title  has  been  derived  owned  the  eoU  of  the  Bowery  in  tToat  of  the 
premises  in  suit  to  the  centre  of  the  street  But  even  if  the  title  ol 
the  EagUeh  rested  not  !a  discoveiy,  but  in  conquest,  and  Uie  English, 
upon  the  surrender  by  the  Dutch  in  1664,  acquired  from  the  Dutch  a 
title  to  the  then  existing  streets  as  absolute  as  under  the  Roman  law 
the  title  of  the  government  to  a  military  highway  was,  the  fact  would 
not  improve  Uie  position  of  the  defendnuts.  Upon  receiving  such 
tiUe  the  English  could  do  with  it  what  they  pleased.  They  were  not 
bound  to  enforce  it  against  abutting  owners,  as  the  Dutch  government 
might  have  enforced  it.  The  presumption  is  that  they  took  the  title 
and  the  streets  to  be  held  by  them  according  to  their  own  laws,  and 
as  matter  of  fact  they  thereafter  so  dealt  with  said  streets  as  to  admit 
of  no  other  conclusion.  The  province  having  been  granted  by  Charles 
II.  to  his  brother,  the  Duke  of  York,  by  the  charter  of  1664,  several 
months  before  the  surrender  to  Sir  Richard  Kioolls,  the  grant,  in  order 
to  remove  all  doubt  as  to  its  validity,  was  afterwards  confirmed  by  the 
charter  of  1674,  also  granted  to  the  Duke  of  York.  The  object  of 
both  charters  was  to  enable  the  Duke  of  York  to  plant  a  colony  on  this 
continent.  The  charter  of  1664,  issued  under  the  great  seal  of  Eng- 
land, contained  a  provision  that  the  statutes,  ordinances,  etc.,  to  be 
established  by  the  Duke  in  the  new  country,  *'  should  not  be  contrary 
to,  but  as  nearly  as  might  be  agreeable  to,  the  laws,  statutes,  and 
government  of  the  realm  of  England."  This  charter  was,  therefore, 
in  itself,  an  explicit  declaration  of  the  King's  will  that  the  laws  of 
England  should  be  established  in  the  colony,  and  that  the  laws  of  the 
Dutch  settlers  should  not  be  retained.  The  consequence  was  that,  . 
having  obtained  the  lands,  the  English  held  them,  not  under  the 
Dutch  or  the  civil  law,  but  under  the  common  law  of  their  own  coun- 
try. English  law  goveroed  English  land,  so  that,  even  if  an  absolute 
titie  to  a  street  was  obtained,  the  street  was  ever  thereafter  treated  aa 
an  English  street,  ander  the  common  law.' 

'  The  learned  judge  theii  expreased  the  opinion  that  hj  subaeqiieDt  acts  of  tlie  Pro- 
prietor and  of  the  State  the  city  lost  ita  righte,  if  any,  to  the  legal  fee. 

In  Ma  concurring  opinioD  Tbuax,  J.,  said :  "  I  am  of  the  opinion  that  the  fee  of 
the  Bowery,  and  of  the  other  streets  in  the  city  of  New  York  that  are  known  as  Dutch 
street^  never  was  in  the  Dutch  government ;  and  that  it  was,  prior  to  the  Bevolntion, 
hound  by  the  rules  of  the  common  law,  and  not  by  the  rules  of  the  Dutch  civil  law. 
While  tLe  Dutch  were  In  actual  pouesmon  this  execution  of  the  common  law  waa 
suapended,  just  as,  during  the  late  Behellion,  this  execution  of  the  kws  of  the  United 
States  could  not  be  enforced  in  some  of  the  aouthem  States.  But,  sud  the  Supreme 
Court  of  the  United  States  hi  Ketchum  t>.  Buckley,  9S  U.  S.  188,  "the  same  geneml 
form  of  govemmsnt,  the  same  general  law  for  the  administntion  of  justice  and  tha 
protectiou  of  private  rights  which  had  existed  in  the  States  prior  to  tlie  Bebellion,  to- 
maiued  during  its  continuance  and  afterwaida."  fil' 

See  Kiiehum  v.  SttekUy,  99  U.  S.  188,  and  cases  dted,  —  Ed. 
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BUFBBME  CODBT  OF  OXLAROHA  TkRRITOBT.      1803. 
[fifportetj  I  (Mihama  RaporU,  337.] 

BVBTOBD,  J.*  The  appellant  filed  hia  complaiDt  in  the  court  below 
to  enforce  the  specific  performance  of  a  contract  for  the  conveyance  of 
real  estate  situated  in  Oklahoma  City,  Oklahoma  County,  Oklahoma 
Territory.  A  demurrer  was  filed  to  the  complaint,  alleging  as  grounds ; 
First.  That  the  court  has  no  jurisdiction  of  the  person  of  defendant, 
or  the  subject  of  the  action.  Second.  That  the  complaint  does  not 
state  facts  snffloient  to  constitute  a  cause  of  action.  The  demurrer 
was  snetained,  to  which  the  appellant  excepted  and  brings  the  case  to 
this  court  by  appeal.  .  .  . 

The  second  ground  for  demurrer  presents  two  qaestions :  First.  Can 
a  parol  contract  for  the  conveyance  of  real  estate,  or  an  interest 
therein,  made  after  the  settlement  of  this  country,  and  prior  to  the 
adoption  of  our  organic  act,  be  enforced  ?  Second.  Is  a  contract  for 
the  conveyance  of  real  estate,  entered  into  before  title  is  acquired 
ftt>m  the  United  States,  and  to  be  executed  after  title  la  acquired,  void, 
as  against  public  policy? 

The  first  propoaltion  seems  to  be  settled  by  the  adjudicated  cases 
and  text  writers  in  favor  of  the  appellant  "  Every  contract,  on  what- 
ever  subject,  may  be  in  oral  words',  which  will  have  the  same  GfTect  as 
If  written,  except  when  some  positive  rule  of  the  common  or  statutory 
law  has  provided  otherwise."  Biah,  Cont  §  153;  Mallory  v,  Gillett, 
21  N.  T.  412  ;  Wyman  v.  Goodrich,  26  Wis.  21 ;  Green  v.  Brookins, 
2S  Mich.  48;  White  v.  Maynard,  111  Mass.  250.  By  the  common  law, 
prior  to  the  enactment  of  the  statute  of  frauds  (29  Car.  II.  c.  3,  A. 
D.  1676),  contracts  for  the  sale  of  real  estate,  or  an  interest  therein, 
were  not  required  to  be  in  writing.  Bish.  Cont  S  1231 ;  4  Kent 
Com.  p.  450.  The  English-speaking  people  brought  the  common  law 
to  America  with  them,  in  the  first  settlement  of  the  colonies ;  and  it 
has  prevailed  in  all  the  States  and  Territories,  modified  by  legislative 
acts,  local  conditions,  and  such  of  the  English  statutes  adopted  prior 
to  the  settlement  of  oar  colonies  as  were  of  general  application,  and 
suited  to  our  conditions,  except  in  some  portions  where  the  French  or 
civil  law  prevailed.  At  the  time  of  the  settlement  and  discovery  of 
America  the  statute  of  frauds  had  not  been  adopted,  and  has  only 
become  the  law  of  the  United  States,  or  of  our  several  States  and 
Territories,  by  legislative  enactment. 

This  leads  us  to  the  inquiry.  Did  the  common  law  prevail  in  the 

Territory  in  April,  18897    It  is  contended  that  prior  to  the  settlement 

of  Oklahoma,  and  until  the  same  was  superseded  by  statutory  laws. 

*  Pmrt  of  the  opinioii  is  omitted.  —  Sd. 
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the  Code  Xapoleoo,  or  civil  law,  prevailed.  Whatever  may  have 
been  the  lave  of  the  country  now  known  as  Oklahoma,  tiiey  ceased 
to  operate  in  the  region  originally  comprising  tbe  Indian  Territory 
wlien  the  Territory  ceaaed  to  be  a  part  of  the  Territory  of  Loaisi- 
ana,  and  the  laws  of  the  Territory  of  Indiana  and  the  Territory  of 
Missouri,  which  may  have  once  prevailed  in  said  region,  became 
inoperative  in  and  ceased  to  have  any  force  or  effect  in  the  Indian 
Territory,  when  that  Territory  ceased  to  be  a  part  of  said  Territories, 
Bailroad  Co.  a.  O'Loughlin,  4d  Fed.  Rep.  440.  There  was  no  law  in 
the  Indian  Territory  regulating  the  making  of  contracts  at  the  time  of 
the  approval  of  the  Act  of  Congress  establishing  a  United  States  dis< 
trict  court  in  said  Territory  by  tlie  act  of  March  1 ,  1889.  25  Stat.  78S. 
Congreas,  with  the  assent  of  the  Indians,  created  the  court  for  the 
whole  of  the  Indian  Territory,  which  included  Oklahoma,  and  con- 
ferred on  it  Jurisdiction  in  all  civil  cases  between  citizens  of  the  United 
States  who  are  residents  of  the  Territory,  or  between  citizens  of  the 
United  Statesorof  any  State  or  Territory,  and  any  citizen  of,  or  person 
residing  or  fonnd  in,  the  Indian  Territory.  It  gave  the  court  author- 
ity, and  imposed  upon  it  the  duty,  to  apply  the  established  rules  and 
principles  of  the  common  law  to  the  adjudication  of  those  cases  of 
which  it  was  given  jarisdiction.  Pyeatt  v.  Powell,  51  Fed.  Rep.  551. 
But  if  it  be  held  that  the  establishment  of  a  United  States  court  in  the 
ladiau  Territory  did  not  put  the  common  law  fti  force  in  said  Territory, 
except  In  bo  far  as  was  necessary  to  execute  the  powers  of  said  court, 
and  for  the  adjudication  of  such  cases  as  actually  went  into  that  forum, 
then  there  was  no  law  in  Oklahoma,  at  the  date  of  its  settlement, 
regulating  the  making  of  contracts.  If  this  should  be  conceded,  then 
it  necessarily  follows,  on  principle,  that  when  people  from  all  parts  of 
the  United  States,  on  the  22d  day  of  April,  1889,  settled  the  country 
known  as  Oidahoma,  built  cities,  towns,  and  villages,  and  began  to 
carry  on  trade  and  commerce  in  all  its  various  branches,  they  brought 
into  Oklahoma,  with  them,  the  estahlished  principles  and  rules  of  the 
common  law,  as  recognized  and  promulgated  by  tbe  American  courts, 
and  as  it  existed  when  imported  into  this  country  by  our  early  settlers, 
and  unmodified  by  American  or  English  statutes.  So  that,  in  any 
event,  the  common  law  prevailed  in  Oklahoma  at  the  time  the  ccm- 
tract  between  the  appellant  and  appellee  was  entered  into ;  and  as,  at 
common  law,  contracts  for  the  sale  and  conveyance  of  real  estate  were 
not  reqnired  to  be  in  writing,  the  contract  mentioned  in  the  complaint 
may  be  enforced,  unless  void  for  other  reasons.' 

^  The  MQtnct  was  held  not  to  be  void  on  tbe  ftnmnd  alleged:  tbe  conrt  followed 
on  thii  point  Lunb  v.  Dsvenport,  18  WalL  807.  —  Ed. 
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SECTION  III. 

COXODBBEKT  LEQUIiATITX   JUSISDICTKHI. 


MATTHEWS  ».  BURDETT. 

QuKEir's  Bench.     1703. 

[Btparttd  a  SoOtid,  112.] 

In  the  primitive  church,  the  laity  vera  present  st  ail  synods.    When 

the  empLre  became  CiiriBtian,  no  canon  was  made  without  tlie  Emperor's 

consent;  the  Emperor's  consent  included  that  of  the  people,  he  having 

in  himself  the  whole  legislative   power,    which  our  kings  have  not. 

Therefore,  if  the  King  and  clei-gy  make  a  canon  it  binds  the  clergy  t'n 

re  ecdeaiastica,  but  it  does  not  bind  laymen :  they  are  not  represented 

in  CoDTocation;  their  consent  is  neither  aaked  nor  given.* 


SELIM  FARAG  v.   DAME  ROSINA  MARDROUS   ET  AL. 

Court  or  Appeal  of  Alexamdbia  (Eotftian  Mixed  Coub-t).    1894. 

19  Juri*.  (U*  Tfib.  At  la  IU/on>u.  231. 

The  Armenian  Catholic  Patriarch  of  Constantinople  on  August  23, 
1886,  and  on  November  18,  1887  pronounced  a  judicial  .separation 
between  Selim  Farag  and  his  wife,  and  condemned  him  to  pay  her 
33,000  fyancs  damages  and  300  francs  a  month  alimony.  One  Back, 
a  creditor  of  Mrs.  Farag,  made  a  Jadicial  seizure  of  the  sum  thus  due 
tmm  Selim  Farag.  On  January  20,  1891,  after  due  notice,  Selim 
Farag  appealed  fh^m  the  decision  of  the  Patriarch  to  the  Holy  See ; 
and  the  Congregation  d4  propaganda  fide,  to  which  the  matter  was 
referred,  by  a  decision  of  June  27,  1892  (approved  by  the  Pope  the 
same  day) ,  reversed  both  sentences  of  the  Patriarch.* 

The  Court.  It  will  not  tie  seriously  questioned  that  if,  as  a  result 
of  the  deciuon  of  the  Holy  Court  of  Rome,  the  sentences  of  the  Patri- 
arch have  been  made  void,  ail  the  rights  which  Mrs.  Farag  or  those 
claiming  ander  her  asserted  as  a  result  of  the  sentences  also  became 
void :  since  the  original  title  on  which  they  were  based  has  become  null 
and  without  effect  The  fundamental  questions  aro  therefore  whether 
the  Holy  See  exceeded  the  limits  of  its  Jurisdiction,  and  whether  its 
dedsions  have  binding  force  in  Turkey. 

1  See  21  E.  4.  44.  pi.  6.  —  Ed. 

*  This  ■faort  BUtenwnt  of  facts  has  been  sliglitly  alterad  in  form  from  the  BtatemenI 
tt  the  coort.    Fart  of  the  opiaiau,  npou  a  point  of  procedare,  has  been  omitted.  —  Ed, 
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On  the  first  point,  the  Pope  ia  the  head  of  the  Catholic  Chnrch.  Hi§ 
jurisdietion  extends  directly  over  all  bishops  for  the  inaiul«aance  of  tbe 
unity  of  the  faith  and  the  discipline ;  be  is,  as  the  Council  of  tlie  Vati' 
can  proclaims,  the  Supreme  judge  of  the  faithful.  They  may  appeal  to 
him  in  all  cases  which  are  within  the  ecclesiastical  jurisdiction ;  his 
sovereign  power  extends  over  the  churches  of  the  Orient  as  well  as 
over  alt  other  chinches  in  the  whole  world.  Hy  a  roceut  bull  of  July 
20,  1883,  addressed  to  the  Patriarchs,  Archbishops,  aud  Bishops  of  the 
Oriental  rites,  the  Congregation  de  propaganda  Jide  has  reminded 
them  of  this  flindamental  rule  of  Jurisdiction,  especially  with  regard  to 
matrimonial  causes:  "To  harmonize  the  rigorous  observance  of  the 
CaDon  Law  in  this  very  important  matter  with  the  special  conditions 
of  the  fkxlesiasUcal  Courts  of  the  Orient,  appeals  ought  to  be  taken  in 
the  following  order :  if  the  first  Judgment  has  been  given  in  the  Dioce- 
san Court,  appeal  shall  be  taken  to  the  Patriarchal  Court  j  and  if  Judg 
ment  Is  given  in  the  Patriarchal  Court,  appeal  shall  be  taken  to  the 
Holy  See."  (Chap.  IV.,  §  24).  As  to  the  Armenian  Catholic  Patriarth 
of  Constantinople,  in  particular,  before  he  was  proclaimed  in  the  Con- 
sistory of  August  4,  1881,  Patriarch  of  Cilicia  under  the  name  of  Peter 
IV.,  Mgr.  Stephen  Azarian  had  addressed  to  His  Holiness  Leo  XIII. 
the  profession  of  faith  and  obedience  to  the  Holy  See,  which  he  had 
prononnced  before  the  Synod  in  the  form  prescribed  by  Urban  VIH., 
and  submitted  himself  to  the  authority  of  the  Roman  Church  in  all 
things  touching  the  faith,  the  discipline,  and  the  administration  of  hte 
patriarchate.  There  is  no  doubt,  therefore,  that  in  granting  the  appeal 
of  Selim  Farag  against  the  decisions  of  the  Patriarch,  and  in  setting 
them  aside,  the  Holy  See  has  acted  witliin  the  bounds  of  its  Jurisdiction 
and  its  powers. 

On  the  second  point,  far  from  disowning  the  authority  and  the  right 
of  Jurisdiction  of  the  heads  of  religions  communities  established  in  the 
Orient,  the  Sublime  Porte  has  for  a  long  time  granted  to  these  oom- 
munities  the  most  absolute  right  of  conforming  to  the  rules  and  rites  of 
their  religion.  In  such  a  spirit  were  promulgated  the  Hatti  Hnmuyoum 
on  February  IS,  1856,  the  organic  rule  of  the  Supreme  Court  of  Con- 
Btantinople  on  8  Zilbedje,  1284,  and  the  law  of  the  Vilayets  in  1867. 
The  idea  and  intention  of  the  Sublime  Porte  are  made  still  clearer  by 
its  spontaneous  declaration  in  the  Treaty*  of  Berlin  on  July  13,  1878 ; 
in  which  It  is  said  that  "  the  Snblime  Porte  having  expressed  the  wish 
to  maintain  the  principle  of  religions  liberty  and  give  it  the  widest  ex- 
tension," It  has  been  stipulated  that  "  the  lilwrty  and  the  open  practice 
of  all  cults  are  assured  to  every  one,  and  no  hindrance  shall  be  placed 
in  the  way  either  of  the  hierarchical  organization  of  the  different  com- 
mnnions  or  of  their  relations  to  their  spiritual  heads." 

The  Berat  of  the  Sultan,  dated  21  Gsmad  Akher,  130S,  accrediting 
the  Patriarch  Azarian  after  the  confirmation  of  his  election  by  the  Holy 
See,  inspired  by  the  same  principles,  expressly  imposes  upon  the  Patri- 
trch  respect  and  observance  of  the  laws  of  hig  chnrcbi  orders  t^at  tbs 
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Christians  of  hte  commDnfoD  shalt  be  judged  in  accordance  with  tlie 
rules  ol  their  rite  and  the  laws  of  their  religion,  and  makes  the  ot> 
Berrance  and  respect  of  these  laws  by  the  Patriarch  the  condition  of 
his  oontdnuaoce  during  his  life.  The  conataut  practice  of  the  Catholic 
Patriarchatee  of  the  Orient,  Sj'riac,  Chaldee,  Copt,  Maronite,  AnneDian, 
and  Latin,  has  oertunly  been  to  render  legal  decisions  in  ^e  name  of 
the  Pope,  and  to  take  appeals  to  him,  without  any  opposition  oa  the 
part  of  the  local  authoritdes  or  of  the  Sublime  Porte.  It  is  only  neces- 
sary to  read  the  circulars  of  February  3  and  April  1,  1891,  to  be  con- 
vinced that  the  Sublime  Porte,  in  decreeing  that  in  future  the  decisions 
of  the  Patriarchates  should  be  executed  like  the  other  Judgments  of  the 
conntry,  without  any  foreign  intervention,  had  do  other  aim  than  to  put 
flnch  decisions  beyond  the  reach  of  objections  brought  by  the  defend- 
ants  before  the  local  courts  charged  with  the  execution  of  judgments, 
and  to  give  the  Patriarch  alone  jurisdictioa  to  pass  upon  the  objections. 
One  might  therefore  rely  upon  these  circulars  to  establish  the  doctrine 
that  the  Patriarch's  decisions  are  in  future  sovereign,  and  beyond  all 
appeal  except  to  the  superior  jurisdiction  of  the  Holy  See. 

The  decision  of  the  Holy  See,  which  has  set  aside  the  two  sentences 
of  the  Armenian  Catholic  Patriarch  of  Constantinople,  has  in  Turkey 
therefore,  the  anthorit;  of  a  sovereign  judgment,  and  had  the  immedi- 
ate effect  of  quite  avoiding  the  two  sentences.  Back  and  the  heirs  of 
Hardroua  cannot  in  addition  invoke  the  authority  of  the  judgment  of 
tiiis  court,  January  29,  1891,  and  the  Court  of  Cairo,  January  26,  1892, 
which  declared  regular  and  valid  the  suits  against  Farag  by  virtue,  and 
in  execution  of  the  Patriarchal  seuteucea ;  for  these  judgments  were 
given  before  the  Papal  decision,  which  in  setting  aside  the  Patriarchal 
sentences  has  at  the  same  time  as  necessary  oonsequence  avoided  all 
the  effects  of  the  supposed  rea  judicata.  It  is  in  fact  a  principle  of  the 
Courts  of  the  Reform  that  the  setting  aside  or  reversal  of  a  judgment 
In  any  legal  way  caused  the  avoidance  of  the  execution  and  of  all  do- 
dsions  based  on  the  judgment;  tsusanU  cauta,  cea$at  effectua. 


TAPArXSin  V.   RUSSIAN  STEAM  NAVIGATION  CO. 
Judicial  Cohmittxk  or  the  Frivt  Cockcil.     1863. 
\Bxporttd  2  Maor^t  Privy  Conndl  Catet,  New  Seria,  Kl.] 
This  was  an  appeal  tW>m  two  judgments  in  an  action  and  oroos- 
action,  being  a  clidm  and  counter-claim,  respecting  damage  by  ocdlision 
off  the  Island  of  Marmora,  whereby  the  steamer  "Colchide"  was 
kw^  pronounced  by  the  Judge  of  the  Supreme  Consular  Coort  at 
Constantinople.    The  appellants  were  British  subjects  domiciled  in 
England,  and  owners  of  the  "Laoonla."    The  respondents  were  Rus- 
sian subjects,  "  The  Russian  Steam  Navigation  and  Trading  Company,* 
a  pnbllo  company.  Incorporated  by  an  Imperial  ukase  of  His  Majestjf 
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the  Emperor  of  Russia,  and  were  tlie  owners  of  the  steamship  "  Col- 
cbide."  .  .  ■  The  appellants  entered  a  protest  againsl  the  junsdiction 
of  the  Sapreme  Consular  Court  to  cnt«itaiu  the  cause  of  ooUision,  it 
being  a  proceedfog  in  rem.' 

Their  Lordships'  Judgment  was  pronounced  by 

Dr.  Lcshinoton.  In  considering  what  power  and  what  jurisdictioD 
was  conceded  to  Great  Britain  within  certain  portions  of  the  Turliish 
dominions,  it  must  always  be  borne  in  mind  that  in  almost  all  trans- 
actions, whether  political  or  mercantile,  a  wide  difference  subsists  la 
the  dealings  between  an  Oriental  and  a  Christian  State  and  the  fnter- 
course  between  two  Christian  nations. 

This  is  an  undoubted  ftict  Many  of  the  reasons  arc  obvious,  but 
this  is  not  the  occasion  for  discussing  them.  It  is  sufficient  for  us  to 
know  and  acknowledge  that  such  is  the  fact 

It  is  true  beyond  all  doubt  that,  as  a  matter  of  right,  no  State  can 
claim  jurisdiction  of  any  kind  within  the  territorial  limits  of  another 
independent  State.  It  is  also  true  that  between  two  Christian  States 
all  claims  for  jurisdiction  of  any  kind,  or  exemption  trom  Jurisdiction, 
must  be  founded  on  treatj',  or  engagements  of  similar  validity.  Such, 
indeed,  were  factory  establish ments  for  the  benefit  of  trade.  Rut 
though,  according  to  the  laws  and  usages  of  European  nations,  a 
cession  of  jurisdiction  to  the  subjects  of  one  State  within  the  territory 
of  another,  would  require,  generally  at  least,  the  sanction  of  a  ti-eitty, 
it  may  by  no  means  follow  that  the  same  strict  forms,  the  same  pre- 
cision of  treaty  obligation,  would  be  required  or  found  in  intercourse 
with  the  Ottoman  Forte. 

It  is  true,  as  we  have  said,  that  if  you  inquire  as  to  the  existence 
of  any  particular  privileges  conceded  to  one  State  in  the  dominions  of 
another,  you  would,  amongst  European  nations,  look  to  the  subsisting 
treaties;  but  this  mode  of  Incurring  obligations,  or  of  investigating 
what  has  been  conceded,  is  matter  of  custom  and  uot  of  natural 
Justice. 

Any  mode  of  proof  by  which  it  is  shown  that  a  privilege  Is  conceded 
is,  according  to  the  principles  of  natural  Justice,  sufficient  for  the  pur- 
pose. The  formality  of  a  treaty  is  the  best  proof  of  the  consent  and 
acquiescence  of  parties,  but  it  is  not  the  only  proof,  nor  does  it  exclude 
other  proof;  and  more  especiatly  in  transactions  with  Oriental  States. 

Consent  may  be  expressed  in  various  ways :  by  constant  us^e 
permitted  and  acquiesced  in  b}'  tlie  authorities  of  the  State,  active 
assent,  or  silent  acquiescence,  where  there  must  be  full  knowledge. 

We,  having  considered  the  tuaterials  before  us,  entertain  no  doubt 
that,  BO  far  as  relates  to  the  Ottoman  Government,  no  objection  is 
tenable  against  the  exercise  of  jurisdiction  between  British  and  Rus- 
sian subjects.  Indeed,  the  objection,  if  any  such  could  properly  be 
urged,  should  come   ttova    the   Ottoman   Gtivernmeut   rather  than  a 
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British  suitor,  who,  in  this  case,  is  bouad  by  tlie  kw  established  b; 
his  own  coDntry.  The  case  majt  in  some  degree,  be  assimilated  to 
the  violation  of  neutral  territory  by  a  belligereot;  the  neutral  State 
alone  can  complain. 

We  think,  looking  at  the  whole  of  this  case,  that  so  far  as  tbe 
Ottoman  Government  is  eonoemed,  it  is  sufficiently  shown  that  they 
have  at^uiesced  in  allowing  to  the  British  Government  a  jurisdicdoii, 
whatsoever  be  its  peculiar  kind,  between  British  subjects  and  the 
subjects  of  other  Christian  States.  It  appears  to  ns  that  the  course 
was  this :  that  at  first,  from  the  total  difference  of  religions  habits 
and  feelings,  it  was  necessary  to  withdraw  as  far  as  practicable 
British  subjects  fh>m  the  native  oonrts ;  then  in  the  progress  of 
time  commerce  increasing;  and  various  nations  having  the  same  intei^ 
est  in  abstaining  from  resort  to  the  tribunals  of  Uassnimans,  etc., 
recourse  was  had  to  Consular  Courts ;  and  by  degrees  the  system  be- 
came general.  Of  all  this  the  Government  of  the  Ottoman  Forte  must 
have  been  cognizant,  and  their  long  acquiescence  proves  consent 
The  principles  are  fully  explained  in  the  celebrated  Judgment  of  Lord 
Stowell  In  the  case  of  "The  IndUn  Chief  (3  C.  Kob.  28),  to  which 
we  have  very  recently  referred  (Advocate- General  of  Bengal  v.  Ranee 
Snniomoye  Dossee,  2  Moo.  P.  C.  22,  60). 

Tboagh  the  Ottoman  Porte  could  give  and  has  given  to  the  ChrisUanI 
Powers  of  Europe  authority  to  administer  Justice  to  their  own  subjects  J 
according  to  their  own  laws,  it  neither  has  professed  to  give  nor  could  ^ 
give  to  one  such  Power  any  Jurisdiction  over  the  snhjects  of  anothei*  ■ 
Power.  But  it  baa  left  those  Powers  at  liberty  to  deal  with  each  other 
as  they  may  think  fit,  and  if  the  subjects  of  one  country  desire  to 
resort  to  the  tribunals  of  another,  there  can  be  no  objection  to  their 
doing  so  with  the  oonsent  of  their  own  Sovereign  and  that  of  the  Sove- 
reign to  whose  tribunals  they  resort.  There  is  no  compiilHory  power 
in  an  English  Court  in  Turkey  over  any  but  English  subjects ;  but  a 
Russian  or  any  other  foreigner  may,  if  he  pleases,  voluntarily  resort 
to  it  with  the  consent  of  his  Sovereign,  and  thereby  submit  himself  to 
tts  jurisdiction. 


Ih  bb  ROSS. 

SCPRBHE  Court  of  The  Unitkd  States.  18Mk 
llUfxirted  140  UniUd  Stata  RtporU,  4GS.1 
The  petitioner  below,  the  appellant  here,  was  imprisoned  in  the 
penitentiary  at  Albany  in  the  State  of  New  York.  He  was  convicted 
on  the  20th  of  May,  1880,  in  the  American  consular  tribunal  in  Japan, 
of  the  crime  of  murder,  committed  on  board  of  an  American  ship  in  tJie 
harbor  of  Yokohama  in  that  empire,  and  sentenced  to  death. 

On  the  6th  of  August  following,  bis  sentence  was  commuted  by  the 
President  to  impriaonment  for  life  in  the  penitentiary  at  Albany,  and 
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to  that  place  he  was  taken,  and  there  he  has  ever  since  beea  4X>nfi»ed. 
Nearly  ten  jean  afterwards,  on  the  19th  of  March,  1890,  he  applied 
to  the  Circoit  Court  of  the  United  States  for  the  Northern  District  of 
New  York  for  a  writ  of  Itabeaa  corptis  for  his  discharge,  alleging  that 
his  conviction,  sentence,  and  impriBonment  were  unlawful,  and  stating 
the  oanses  thereof  and  the  attendant  circumstances.  The  writ  was 
issued,  directed  to  the  superintendent  of  the  penitentiary,  who  made 
return  that  he  held  the  petitioner  under  the  warrant  of  the  Presi- 
dent .  .  . 

Field,  J.*  The  practice  of  European  government*  to  send  officers 
to  reside  in  foreign  countries,  authorized  to  exercise  a  limited  Jnrisdic- 
lion  over  vessels  and  seamen  of  their  country,  to  watch  the  interests  of 
tlieir  countrymen  and  to  assist  in  adjusting  their  disputes  and  protect- 
ing their  commerce,  goes  back  to  a  very  early  period,  even  preceding 
what  are  termed  the  Middle  Ages.  During  those  ages  these  commer- 
cial magistrates,  generally  designated  as  consuls,  possessed  to  some 
extent  a  representative  character,  sometimes  diachaiging  Judicial  and 
diplomatic  functions.  In  other  than  Christian  countries  they  were,  by 
Itreaty  stipulations,  naually  clothed  with  authority  to  hear  complaints 
jagainst  their  countrymen  and  to  sit  in  judgment  upon  them  when 
(charged  with  public  offences.  After  the  rise  of  Islamism,  and  the 
spread  of  its  followers  over  eastern  Asia  and  other  countries  bordering 
on  the  Mediterranean,  the  exercise  of  this  judicial  authority  became  a 
matter  of  great  concern.  The  intense  hostility  of  the  people  of  Moslem 
faith  to  all  other  sects,  and  particularly  to  Christians,  affected  all  their 
intercourse,  and  all  proceedings  had  in  their  tribunals.  Even'  the  rules 
of  evidence  adopted  by  them  placed  those  of  different  faith  on  unequal 
grounds  in  any  controversy  with  them.  For  this  cause,  and  by  reason 
of  the  barbarous  and  cruel  ponlshments  inflicted  in  those  countries,  and 
the  ftequent  use  of  torture  to  enforce  confession  fVom  parties  accused, 
it  was  a  matter  of  deep  interest  to  Christian  governments  to  withdraw 
the  trial  of  their  subjects,  when  charged  with  the  commission  of  a 
public  offence,  from  the  arbitrary  and  despotic  action  of  the  local 
officials.  Treaties  conferring  such  Jurisdiction  upon  these  consuls  were 
essential  to  the  peaceful  residence  of  Christians  within  those  countries 
and  the  successfhl  prosecution  of  commeree  with  their  people. 

The  treaty-making  power  vested  in  our  government  extends  to  all 
proper  subjects  of  negotiation  with  foreign  governments.  It  can, 
equally  with  any  of  the  former  or  present  governments  of  Europe,  make 
treaties  providing  for  the  exereise  of  Judicial  authority  in  other  coun- 
tries by  its  officers  appointed  to  reside  therein. 

We  do  not  understand  that  any  question  is  made  by  counsel  as  to  its 
power  in  this  respect  His  objection  is  to  the  legislation  by  which  such 
treaties  are  carried  out,  contending  that,  so  far  as  crimes  of  a  felonious 
character  are  concerned,  the  same  protection  and  guarantee  against  an 

*  P«rt  of  the  opinion  only  is  given.  —  Ed. 
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Dndoe  accnsation  or  an  nn&ir  trial,  secured  by  the  Conatitntlon  to  dii- 
zens  of  the  United  States  at  home,  should  be  eqjoyed  by  them  abroad. 
In  none  of  the  lava  which  have  been  passed  by  Coogress  to  give  effect 
to  treaties  of  the  kind  has  there  been  any  attempt  to  require  iodictment 
by  a  grand  jury  before  one  can  be  called  upon  to  answer  for  a  public 
offence  of  that  grade  committed  in  those  coontries,  or  to  secure  a  jury 
on  the  trial  of  the  offence.  Yet  the  laws  on  that  subject  have  been 
passed  without  objection  to  theii  constitutionality.  Indeed,  objection 
on  that  ground  was  never  raised  in  any  quarter,  so  far  as  we  are  in- 
formed, until  a  recent  period. 

It  is  now,  howe^'er,  earnestly  pressed  by  counsel  for  the  petitioner, 
but  we  do  not  think  it  tenable.  By  the  Constitution  a  government  is 
ordained  and  established  "  for  the  United  States  of  America,"  and  not 
for  countries  outside  of  their  limits.  The  guarantees  it  affords  against 
accusation  of  capital  or  infamous  crimes,  except  by  indictment  or  pre- 
sentment by  a  grand  jury,  and  for  an  impartial  trial  by  a  jury  when 
thus  acftused,  apply  only  to  citizens  and  others  within  the  United 
States,  or  who  are  brought  there  for  trial  for  alleged  offences  committed 
elsewhere,  and  not  to  residents  or  temporary  sojourners  abroad.  Cook  i 
V.  United  States,  138  U.  S.  157,  181.  The  Constitution  can  have  nol 
operation  in  another  country.  When,  therefore,  the  representatives  ori 
officers  of  our  government  are  permitted  to  exercise  authority  of  any! 
kind  in  another  country,  it  must  be  on  such  conditions  as  the  two  I 
countries  may  agree,  the  laws  of  neither  one  being  obligatory  upon  the  1 
other.  The  deck  of  a  private  American  vessel,  it  ia  true,  is  considered 
for  many  purposes  constructively  as  territory  of  the  United  States,  yet 
persons  on  board  of  such  vessels,  whether  otilcers,  sailors,  or  passen- 
gers, cannot  invoke  the  protection  of  the  provisions  referred  to  until 
brought  within  the  actual  territorial  boundaries  of  the  United  States. 
And,  besides,  their  enforcement  abroad  in  numerous  places,  where  it 
would  be  highly  important  to  have  consuls  invested  with  Judicial  au- 
thority, would  be  impracticable  ftom  the  impossibility  of  obtaining 
a  competent  grand  or  petit  jury.  The  requirement  of  such  a  body  to 
accuse  and  to  trj'  an  offender  would,  in  a  majority  of  cases,  cause  an 
abandonmeot  of  all  prosecution.  The  framers  of  the  Constitution,  who 
were  folly  aware  of  the  necessity  of  having  Judicial  authority  exercised 
by  our  consuls  in  non-Christian  countries,  if  commercial  intercourse 
was  to  be  had  with  their  people,  never  could  have  supposed  that  all  the 
guarantees  in  the  administration  of  the  law  upon  criminals  at  home 
were  to  be  transferred  to  such  consular  establishments,  and  applied 
before  an  American  who  liad  committed  a  felony  there  could  be  accused 
and  tried.  They  must  have  known  that  such  a  requirement  would  de- 
feat the  main  purpose  of  investing  the  consul  with  Judicial  authority. 
While,  therefore,  in  one  aspect  the  American  accused  of  crime  com* 
mitted  in  those  countries  is  deprived  of  the  guarantees  of  the  Constitu- 
tion ag^st  unjust  accusation  and  a  partial  trial,  yet  in  another  aspect 
be  is  the  gainer.  In  being  withdrawn  from  the  procedure  of  their  tri 
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bunalSi  often  arbitrary  and  oppressive,  ana  sometimes  accompanied 
witli  extreme  cruelty  and  torture.  Letter  of  Mr.  Gushing  to  Mr. 
Calhoun  of  September  29,  1844,  accompanying  President's  message 
communicating  abstract  of  treaty  with  China,  Senate  Doc.  58,  28th 
Cong.  2d  Sesa. ;  LetWr  on  Judicial  Exterritorial  Bights  by  Secretary 
Frelinghnysen  to  Chairman  of  Senate  Committee  on  Foreign  Relation* 
of  April  29,  1882,  Senate  Doc.  69,  47th  Cong,  lat  Sesa. ;  PhUlimoie 
on  Int.  Law,  vol.  2,  part  7 ;  Haileck  on  Int.  Law,  c.  41.  .  .  . 


FICH£BA  V.   DE  STEENS. 

fisLaiAv  CoMSOLAR  CocKT,  Cairo.    1867. 

{SepvrUd  18  Ciunel,  141.] 

Tns  CoTTRT.  The  Constitntion  of  February  7,  1881,  cannot  gnaran- 
tee  to  Belgian  citizens  the  enjoyment  of  their  constitution^]  rights 
outside  the  limits  of  the  national  territor)'.  It  cannot  have  the  effect 
of  granting  liberty  of  worsiiip,  of  the  press,  of  speech,  and  of  assem- 
blage in  countries  which  cannot  tolerate  such  liberty.  Therefore,  the 
special  measures  of  protection  which  ara  the  corollary  of  it,  like  trial 
by  Jury  in  crimes  concerning  the  press,  cannot  ht;  invoked  in  the  case 
of  act«  committed  in  a  foreign  country. 

One  cannot  rely  upon  the  fiction  of  exterritoriality  to  aif[ue  that  the 
crime  imputed  to  the  accused  should  be  considered  aa  having  tteen 
committed  in  Belgium ;  for  this  fiction  cannot  be  pressed  beyond  ita 
object,  whiuh  is,  in  penal  matters,  as  much  to  secure  the  repression 
of  crimes  committed  by  Belgians  in  a  country  outside  Christendom  as 
to  protect  them  ^om  vexations  prosecutions  by  foreign  governments. 
The  theory  of  incompetence  set  up  by  the  accused  would,  on  the  con- 
trary, render  the  repression  of  crimes  of  the  press  illusory  and  impos- 
sible ;  for  to  deal  justly  with  such  an  affair  it  is  necessary  to  take 
account  of  the  personality  of  the  parties  to  the  cause  and  of  the 
polemical  habits  of  the  local  press,  things  which  cannot  be  wisely 
appreciated  by  Judges  who  are  entire  stnmgers  to  the  place  where  the 
alleged  libels  were  published.  .  .  .' 

On  principle,  citizena  of  a  country  residing  abroad,  whatever  may 
be  their  political  and  constitutional  rights  elsewhere,  are  subject  to 
the  criminal  laws  of  the  foreign  country  where  they  live.  There  ia, 
it  is  true,  an  exception  when  countries  outside  Christendom  are 
concerned,  but  this  exception  results,  not  fh>m  the  Constitution,  but 
&om  the  diplomatic  conventions  and  the  special  laws  which  exclusively 
govern  it.  So  far  as  concerns  Belgian  citizens,  this  special  law  is  the 
consular  law  of  December  31,  1851 ;  by  the  terms  of  Art.  27  of  this 
law,  the  Consular  Court  has  cognizance  of  aU  crimes  committed  within 
1  Tb«  court  here  held  that  no  Belgian  court  bad  JDrisdiction.  —  Ed. 
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tiie  Ihnits  of  the  coDsaUte.     It  makea  no  distioction  between  ordioMy 
crimes  and  crimes  of  the  press ;  no  mention  at  all  is  made  of  a  special 
procedure  for  oimea  of  this  sort. 
The  plea  to  the  Jorisdiction  is  overniled. 


ROUET  V.  SCHIFF. 

CotJST  or  Camatiom,  Pkance.     1601. 

[S^trUd  Jeamat  dM  Palai*.  1891,  721.) 

H.  BouET,  a  French  banker  at  Constantinople,  engaged  In  a  series 
of  (q>erations  on  the  Bourse  with  MM.  iSchiff  &  Co.,  English  subjects. 
The  operations  resotted  in  1885  in  a  bitlance  of  £1400,  for  which 
Bonet,  OQ  May  11,  1685,  signed  two  promissory  notes  to  the  order 
of  SchifF  &  Co.  These  bills  having  been  protested  at  matnrity,  MM. 
Schiff  brought  suit  against  their  debtor,  who  set  up  in  defence  that 
the  transaction  was  void  for  gaming.  To  meet  tbis  defence,  MM. 
SchifiF  invoked  the  law  of  March  2fi,  1885.  But  Rouet  replied  tbat 
this  law  had  no  retroactive  effect,  and  that  on  the  day  of  sigaing  the 
notes  it  bad  not  yet  gone  into  eSect  In  Constantinople. 

By  judgment  of  June  25,  1886,  the  Consular  Court  of  Coustanti- 
Dople,  in  which  the  suit  was  brought,  decided  in  favor  of  Schiff  &  Ca 
as  follows :  — 

"  As  to  the  obligatory  force  at  Constantinople  of  the  law  of  March 
28-April  8,  1885;  our  legislation  has  not  made  special  provisions  for 
the  promulgation  of  law  in  the  Levant,  and  the  presumption  of  Article 
1  of  the  Civil  Code*  ceases  at  the  frontiers  of  the  fatherland,  and 
cannot  be  extended  to  Frenchmen  residing  abroad.  The  consular 
tribunals  ought,  by  analc^y  with  our  laws  in  force,  while  protecting 
private  intereste,  to  conform  to  estabtisbed  rules  in  asserting  the  au- 
tiiority  of  laws.  There  are  two  systems  possible,  that  of  Article  73  of 
the  Code  of  Procedure,  which  grants  a  delay  of  two  months  as  legally 
necessary  for  knowledge  of  a  legal  process  to  be  presumed  to  have 
reached  the  interested  party,  and  that  of  the  Decree  of  5-11  November, 
1870.  Article  73,  Co.  Proc,  had  quite  another  object  than  tLat  of  a 
legislator  in  determining  when  a  new  law  sball  become  obligatory- ;  it 
granted  a  long  delay  in  order  to  permit  a  Frenchman  in  a  foreign  land 
to  prepare  a  method  of  defence  and  to  provide  at  leisure  for  the  for- 
malities of  a  lawsuit ;  but  the  same  considerations  do  not  exist  in  a 
matter  of  promulgating  law,  where  the  object  is  to  give  notice  of  the 
legislative  will.  The  consnlar  tribunals  ought,  therefore,  to  follow  the 
rule  laid  down  in  the  decree  of  5-11  November,  1870. 

"  By  virtue  of  this  decree,  tbe  promulgation  of  laws  results  from 

1  "L>wB  .  ,  .  ehall  ba  eiacut«dia  crerfpart  of  the  Bepublio  from  tbe  moment 
Then  tbeir  promalgatiaQ  cui  be  known  then." 
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thoir  insertion  In  the  Journal  offidtH.  Lawa  ftre  obligfttorj  in  Fans  a 
full  day  after  the  promalgatioD ;  and  eyerywheie  else  a  (bll  day  after 
the  Journal  offidel  containing  them  arrives  at  the  capital  city  of  the 
county.  The  law  as  to  sales  for  future  delivery  was  promulgated  in 
the  Journal  offictel  on  April  8,  1885,  and  the  Journal  officiel  reached 
Constantinople  on  the  18th  of  the  same  month ;  the  new  law  therefore 
came  in  force  there  the  ISth  of  April.  The  notes  in  question  were 
signed  the  following  Ilth  of  May ;  consequently  the  new  law  was  at 
that  date  promulgated  and  binding  on  all.  This  law  grants  an  action 
to  the  creditor  on  a  gaming  debt,  and  therefore  the  defence  set  up 
by  Bouet  should  be  rejected. 

"  For  these  reasons :  —  overrules  Bouet's  plea ;  adjudges  him  to  pay 
Setiff  &  Co.  the  sum  of  £1400,  dae  on  two  notes  of  £700  each,  with 
l^i;al  Interest^  etc." 

M.  Rooet  appealed,  but  on  Apill  21,  1887,  the  Court  of  Appeal  of 
Aix  affirmed  the  decision  of  the  lower  court. 

Error  was  brought  by  M.  Roaet  for  violation  of  Art  1  of  the  Civil 
Code  and  for  misapplication  of  the  decree  of  Nov.  5,  1870,  and  of  the 
prtaciples  governing  the  promnlgation  and  publication  of  laws;  in 
that  Uie  judgment  had  declared  applicable  ipso  jure  to  FrencbmeD 
residing  abroad  a  law  which  had  not  been  published  there,  on  the  er- 
roneous ground  that  the  provisions  of  said  decree  were  not  relative 
solely  to  the  publication  of  laws  in  France. 

Judgment. 

The  Court.    As  to  the  only  error  alleged : 

Article  1  of  the  Civil  Code  and  Article  1  of  the  decree  of  Nov.  5, 
1870,  apply  exclusively  to  the  execution  and  to  the  pulilication  of  laws 
in  French  territory  ;  they  cannot  be  applied  to  govern  the  ease  where 
the  question  to  be  determined  is,  when  a  law  promulgated  and  pub- 
lished in  France  should  be  presumed  to  be  known  by  French  citizens 
residing  abroad.  In  the  silence  of  the  law  in  this  respect,  it  is  the 
duty  of  the  courts  to  determine  this  question  according  to  the  circum- 
stances of  tlie  case,  especially  by  taking  account  of  the  day  of  arrival 
of  the  Journal  officiel  In  the  place  where  tiie  act  in  question  tool: 
place.  In  the  exercise  of  this  duty,  the  Court  of  Aix  has  found  that 
the  Journal  officii  containing  the  law  of  March  28,  1886,  promulgated 
the  following  8th  of  April,  reached  Constantinople  April  18,  1865,  and 
that  the  notes  in  question  were  signed  May  11  following.  From  these 
facte  the  Judgment  attacked,  whatever  other  grounds  it  was  rested  upon, 
might  properly  have  been  rested  on  this  conclusion,  that  the  law  of 
March  26,  1885,  was  known  to  the  maker  of  the  notes  when  he  signed 
them,  and  was  Uietefore  obligatory  on  him. 

Amplication  ditnUated. 
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SmST  V.  TYSON. 

SUPBBUB  COOBT  OF  THZ  UMITBD  STATBa.     1812.       


l^. 


[ii«port«f  le  ftter*'  a!pw(»,  1.]  ,» 

Mb.  JusncK  Stoet  delivered  the  opinion  of  the  court.  ^  i->»  4-  /  6 

Thia  canae  comes  before  oa  from  the  Circuit  Court  of  the  Southern  i%,-y  k(^£  c-a  I  (A,/    '■ 

District  of  New  Yoik,  upon  a  certificate  of  division  of  the  Judges  ot  S 
that  court. 

The  actioQ  was  brought  by  the  plaintiff,  Swift,  as  endorsee,  against 

the  defendant,  'I!^w>q,  as  acceptor,  npon  a  bill  of  exchange  dated  at  a     i          / 

Portland,  Mwne,  on  the  first  day  of  May,  1836,  for  the  sum  of  one  /T^  -V       (j/(l*d'  - 

thousand  five   hundred  and  forty  doUars,  thirty  cents,  payable  six  ^^^^"^"7^7^%-- 

months  after  date  and  grace,  drawn  by  one  Nathaniel  Norton  and  one  ,    %/p/7      ,_-,.«' 

Jaims  S.  Keith  upon  and  accepted  by  Tyson,  at  the  city  of  New  York,  fj~  ^  t\*^J  S^^ 


in  favor  of  the  order  of  Nathaniel  Norton,  and  by  Norton  endorsed  to     >       '     /  ,,^ 

The  bill  was  dishonored  at  maturity.  .  .  .  C^^^  t*^/^   r* ' 


e  plaintiff. 


In  the  present  caae,  the  plaintiff  is  a  bona  Jtde  holder  (witbout  jj  ^  £  L  1 
notioe)  for  what  the  law  deems  a  good  and  valid  consideration,  that  is,  '^  -  -^ '  f'-^ 
for  a  pre-existing  debt ;  and  the  only  real  question  in  t^e  canse  is, 
whether,  ander  the  circumstances  of  the  present  case,  sach  a  pre-exist- 
ing debt  constitutes  a  valuable  consideration  in  the  eense  of  the  general 
rule  applicable  to  negotiable  instruments.  We  say,  tinder  the  circum- 
stances of  the  present  cose,  fyr  the  acceptaooe  having  been  made  ii 
New  York,  the  argument  on  behalf  of  the  defendant  Is,  tbat  the  i^-| 
tract  is  to  be  treated  aa  a  Neff  IMB  Cflfatract,  and  ttterelore  to  Regov-I 
erriM  bv  the  Iavre'^r^ew^roS|asexpoun3erT]p^  f-niirHiTi^^ 
njiori  generaPpHScTpTS^TB  Uy'tlie  express  provisions  of  the  thlrty- 
foartnseciion  of  the  Judiciary  Act  of  1789,  ch.  20.  And  then  it  is 
further  Contended,  that  by  the  law  of  New  York,  as  thus  expounded 
by  its  courts,  a  pre-existing  debt  does  not  constitute,  in  the  sense  of 
the  general  rule,  a  valuable  consideration  applicable  to  negotiable  io- 
Btrumente. 

To  say  the  least  of  it,  it  admits  of  serious  doubt,  whether  any  dot 
trine  npon  tbia  question  can  at  the  present  time  be  treated  as  finnlM '^ ''I  \\_< 

established;  and  it  is  certain  that  the  Court  of  Errors  have  not  pro-'  {   i-  *'      , 

nonnced  any  positive  opinion  upon  it  . .  |     -i-I^W-  ,      ^*.  "'. 


pro-' 


^,ii■v■ 


But,  admitting  the  doctrine  to  be  fully  settled  in  New  Yoric,  in  (jl*ii^  \  ,  ^ 

remains  to  bo  considered  whether  it  is  obligatory  upon  this  court,  if  it^j,^-*       I ,  ^-  t,^" , 
differs  from  the  principles  established  in  the  general  commercial  law.  TX^i'^'       iV  ^^ 
It  is  observable  that  the  courts  of  New  York  do  not  found  their  deci-       ;    jv-''        x 
eiona  upon  this  point  npon  any  local  statute,  or  positive,  fixed,  or  K'"  A-.  ^X  ^ ' 

ancient  local  usage :  bat  they  deduce  the  doctrine  ftom  the  general  a,  <  j  A)^  ^ 

'^  V  I  ■  '..■■ 


prlnclplea  of  comment  law.    It  is,  however,  contended,  that  the 
of  the  Jndidary  Act  of  1 789,  ch.  20, 

1  put  of  th«opinioDl«  omitted.— Bih 


ttdrtjy-foartb  section  of  the  Jadidary  Act  of  1789,  ch.  20,  furnishes  a  rnle  '^  J.-'- ' 
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obligatory  upon  this  coart  to  follow  the  decisioQB  of  the  State  tribanaU 
in  all  cases  to  which  they  apply.     That  section  provides  "  that  the 
J^^  of  the  several  States,  except  where  the  Constitution,  treaties,  or 
statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall 
be  regarded  oe  rules  of  decision  in  trials  at  common  law  in  the  courts 
if  the  United  States,  in  oases  where  they  apply."    In  oi-der  to  main- 
in  the  argument,  it  is  essential,  therefore,  to  hold,  that  the  word 
laws,"  ia  this  section,  includes  within  the  scope  of  its  meaning  the 
decisions  of  the  local  tribunals.     In  the  ordinary  use  uf  language  it 
will  hardly  be  contended  that  the  decisions  of  courts  constitute  laws. 
They  are,  at  most,  only  evidence  of  what  the  laws  are ;  and  are  not 
of  themselves  laws.    They  are  often  re-examined,  reversed,  and  quali- 
fied by  the  courts  themselves,  whenever  they  are  found  to  be  cither 
defective,  or  ill-founded,  or  otherwise  incorrect     The  laws  of  a  State 
(jJl*.  jare  more  usually  understood  to  mean  the  rules  and  enactments  promul- 
/;«l[fcA''L^]_^  Igated  by  the  legislative  authority  thereof,   or  long  established  local 
S?j  Oj"*^'^  Icnatoms  having  the  force  of  laws.     In  all  the  varions  cases  which  have 
'-^  hitherto  come  before  ns  for  decision,  this  court  have  uniformly  sup- 

1  o^V^*^^  ^*'  **'^  ^^^  interpretation  of  the  thirty-fourtb-«ection  limited 
1  A  j)\  £>^  f     -^  '^  application  to  SUte  laws  strictly  local,  that  is  to  sftjVio  the  positive 
;    A  V;^-^      '  statute^^Ethe  Stat^»knd  the  construction  thereof  adopted  by  the  IocaI 

''■       0  tribnnafi2inid  to  rights  and  titles  to  things  having  a  permanent  locality, 

such  as  the  rights  and  titles  to  real  estate,  and  other  matters  immovable 
\^d  intra  territorial  i 


(p-^it. 


a.  their  nature  and  character.     It  never  has  been 


A       Tsupposed  by  us  that  the  sectiou  did  apply,  or  was  designed  to  apply. 
.    \  ^  ^T>^     I  to  questions  of  a  more  general  nature,  not  at  all  dependent  upon  local 


\lu 


M  statutes  or  local  usages  of  a  fixed  and  permanent  operation,  as,  f 

/  example,  to  the  construction  of  ordinary  contracts  or  other  written 

I   fnstruments,  and  especially  to  questions  of  general  commercial  law, 

I   where  the  State  tribunals  are  called  upon  to  perform  the  like  functions 

I   as  ourselves,  that  is,  to  ascertain  upon  general  reasoning  and  legal 

\  analogies,  what  is  the  true  exposition  of  the  contract  or  instrument,  or 

I  what  is  the  Just  mie  Aimished  by  the  principles  of  commercial  law  to 

>gpvem  the  case.    And  we  have  not  now  the  slightest  difficulty  in  bold 

ing.  that  this  section,  upon  its  true  intendment  and  construction,  is 

strictly  limited  to  local  statutes  and  local  usages  of  the  character  before 

stated,  and  does  not  extend  to  contracts  and  other  instruments  of  a 

commercial  nature,  the  true  interpretation  and  effect  whereof  are  to  be 

lUght,  not  in  the  decisions  of  the  local  tribunals,  but  in  the  general 

principles  and  doctrines  of  commercial  jurisprudence.    Undoubtedly,  the 

decisions  of  the  local  tribunals  npon  such  subjects  are  entitled  to,  and 

will  receive,  the  most  deliberate  attention  and  respect  of  this  court ;  but 

they  cannot  furnish  positive  rules,  or  conclusive  authority,  by  which  our 

own  Judgments  are  to  be  bound  up  and  governed.     The  law  respecting 

n^^tiable  instruments  may  be  truly  declared  in  the  language  of  Cicero, 

adopted  by  Lord  Mansfield  in  Lulte  v.  Lyde,  2  Burr.  R.  883,  887,  to 

be  in  a  great  measure,  not  the  law  of  a  single  country  only,  but  of  the 
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1  world.  Noa  erit  alia  lex  Rom»,  slia  Atheois,  alia  duuc. 
atia  postbac,  sed  et  apud  omne^  geutes,  et  omni  tempore,  titia  eadcm- 
qne  lex  obtenebit. 

It  becomes  ueceBsary  for  ue,  therefore,  upon  the  present  occasion, 
to  express  our  own  opinion  of  the  true  result  of  the  commercial  law 
upon  the  question  now  before  us.  And  we  have  no  hesitation  in  say- 
ing, that  a  pre-existing  debt  does  constitute  a  valuable  consideration  in 
the  sense  of  the  geuenl  rule  already  stated,  as  applicable  to  negotiable 
iuatraments.  ... 

We  are  aU,  therefore,  of  opinion,  that  the  question  on  this  point, 
propounded  by  the  Circuit  Court  for  oar  consideratioD,  ought  to  be 
answered  in  the  negative ;  and  we  shall  accordingly  direct  it  so  to  be 
certified  to  the  Circuit  CoorL 


MURRAY  V.  CHICAGO  A  NORTHWESTERN  RAILWAY  CO. 

Circuit  Court  of  the  United  States,  N.  Dist.  Iowa.    18M. 

[Rtported  62  Pidtrai  Stporttr,  U.] 

Shiras,  J.  In  the  amended  petition  filed  in  this  cause  it  is  averred 
that  during  the  years  1675  to  1887,  inolusive,  the  plaintiff  was  engaged 
at  Belle  Plaioe,  Iowa,  in  the  business  of  buying  and  shipping  to 
Chicsgo  grain,  cattle,  and  hogs,  the  same  being  shipped  in  car-load 
lots  over  the  line  of  railway-  owned  and  operated  by  the  defendant 
company ;  that,  at  the  several  times  when  the  shipments  were  made, 
the  defendant  company  had  posted  at  its  stations,  including  that  at 
Belle  Plaine,  printed  lists  containing  the  tariff  rates  charged  by  the 
company  for  the  transportation  of  fVeight  over  its  line ;  that,  when 
plaintiff  shipped  his  stock,  he  applied  to  the  defendant  and  its  station 
^ent  at  Belle  Flaine  for  the  lowest  freight  rates  chained,  and  was 
answered  by  the  defendant  and  its  station  agent  that  the  posted  rates 
were  the  lowest  and  only  rates  charged  by  the  company,  no  rebates 
or  concessions  in  any  form  being  made  tberefrom  to  any  one  ;  that 
thereupon  the  plaintiff  shipped  bis  stock,  and  paid  the  posted  rates 
therefor ;  that  in  fact  such  representations  were  false,  and  were  made 
to  mislead  the  plaintiff ;  that  in  fact,  as  the  defendant  and  its  agents 
well  knew,^~j:sbateB  and  concessions  were  then  being  made  to  other 
parties  who  were  competitors  in  business  of  the  plaintiff,  to  the  great 
injur}'  of  plaintiff;  that  the  fact  that  these  rebates  were  allowed  to  the 
competitors  of  plaintiff  was  kept  concealed  by  the  defendant,  and  was 
not  discovered  by  the  pluntifE  until  within  eighteen  months  previous  to 
the  commencement  of  this  action ;  that  upon  shipments  of  grain  made 
from  points  west  of  Belle  Plaine  to  Chicago  tbo  defendant  charged  the 
shippers  thereof  some  $16  per  car  less  than  it  was  then  charging  the 
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\      l'    plaintiff  for  shipping  the  same  kind  of  graia  from  Belle  Flame  ta 
A.I.'-  \Chicago,  tbus  discriminatiDg  against  the  plaintiff,  and  oompelliug  him 


\-K' 


0 


%L. 


pay  an  excessive  and  unreasonable  rate.  To  recover  the  damages 
claimed  to  have  been  thus  caused  him,  the  plaintiff  brought  tliis  action 
ha  the  Superior  Court  of  the  city  of  Cedar  Rapids,  Iowa,  whence  it  was 
'removed  to  this  court  upon  the  application  of  the  defendant  company. 
On  part  of  the  defendant,  a  motion  for  a  more  specific  statement  has 
been  filed,  followed  by  a  demurrer,  and  both  have  been  submitted  to 
tbe  court 

,    The  principal  point  made  in  the  demurrer  is  that  the  petition  on  ita 
!lace   shows  that  the  shipments  made  from  Belle  Flaine,  Iowa,  to 
!^hicago,  111.,  were  in  the  nature  of  interstate  commerce,  the  regulation 
)f  which  is  reserved  to  Congress,  exclusively,  by  sect.  8,  art  I,  of 
he  Constitutioii  of  the  United  States,  and  that,  at  the  dates  of  the 
keveral  shipments  in  the  petition  described,  there  was  no  act  of  Congress 
or  other  law  regulating  commerce  between  the  several  States.     If  I 
understand  correctly  the  position  of  the  defendant  company,  it  is  that, 
as  this  action  was  commenced  in  the  State  court,  this  court,  upon 
removal,  succeeds  only  to  the  jurisdiction  which  the  State  court  might 
have  exercised  rightfiUly  in  case  no  removal  had  been  had ;  that  in  the 
State  court  the  action  could  not  be  maintained  for  two  reasons :  First, 
that  as  sect.  8,  art.  1,  of  the  Constitution  of  the  United  States  con< 
fers  the  right  to  regulate  interstate  commerce  ezclnsively  upon  Congress, 
tiiereby  depriving  the  States  of  the  power  to  l^slate  touching  the  same, 
/^  it  follows  that  State  conrts  are  depriv^of  all  jurisdiction  over  cases 
V^  (growing  out  of  interstate  commerce  0itnd,  second,  that  there  is  no 
',       [common  law  of  the  United  State^^lfiat  the  common  law  of  England 
nas  become  the  common  law  of  th&^veral  States,  in  such  sense  that 
each  State  has  its  own  common  lai^^nd  that  the  common  law  of  thei 
ptate  of  Iowa  cannot  be  applied  to  interstate  commerce,  in  view  of  the  I 
provisions,  already  cited,  of  the  Constitution  of  the  United  States.] 
Dealing  with  these  propositions  In  the  reverse  order  of  their  state- 
ment, is  it  true  that  the  principles  of  the  oommoQ  law  are  not  in  force 
M  I  ^  U.Si'^  lin  the  United  States  with  respect  to  such  subjects  as  are  placed  within 
.     '     \  „      .  jthe  exclusive  control  of  Congress?    It  will  not  be  questioned  that, 
'     *  *1    { '\  d*A  before  the  Revolution,  the  common  law  was  in  force,  so  far  as  appli- 
^  tf"  ■>'    1^    "  (>able,  in  the  several  colonies  then  existing.     Thus,  in  U.  S.  v.  Reid, 
12  How.  861,  863,  it  is  said:  "The  colonists  who  established  the 
English  colonies  in  this  country  uudonbt«dly  brought  with  them  the 
common  and  statute  laws  of  En^^and,  as  they  stood  at  the  time  of  their 
emigration,  so  far  as  they  were  applicable  to  the  situation  and  local 
circumstances  of  the  colony." 

When  the  Constitntion  of  the  United  States  was  adopted,  it  was  based 
upon  the  general  principles  of  the  common  law,  and  its  correct  inter- 
pretation requires  that  the  several  provisions  thereof  shall  be  read  in 
the  light  of  these  general  principles.  The  final  disruption  of  all  politi- 
cal ties  between  the  colonies  and  the  mother  country  did  not  terminate 
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the  existence  of  the  common  law  in  the  colonies.  It  came  origiDally 
into  the  severaL  colouies,  not  by  force  of  legislative  enactments  to  that 
effect  by  the  FarliameDtof  Great  Britain,  and  the  effect  of  which  might 
be  held  to  hare  terminated  when  the  colonies  became  independent,  bat, 
as  is  said  by  Hr.  Justice  Story,  speaking  for  the  Sapreme  Conrt  in  Van 
Ness  V.  Pacard,  2  Pet  137,  144 :  "  Oor  ancestors  brought  with  them 
ita  general  principles,  and  claimed  it  as  their  birthright;  but  they 
brought  with  them  and  adopted  only  that  portion  which  was  applica- 
ble to  tb^ir  situation," 

In  Cooley,  Const.  Lim.  81,  it  Is  said:  "From  the  first  the  colo 
nistB  in  America  claimed  the  benefit  and  protection  of  the  common 
law.  In  some  particulars,  however,  the  common  law,  as  then  exist- 
ing in  England,  was  not  suited  to  their  condition  and  circumstances 
in  the  new  oountry,  and  those  particulars  they  omitted  as  it  was 
pot  in  practice  by  them.  They  also  claimed  the  benefit  of  such 
statutes  as,  ftom  time  to  time,  had  been  enacted  in  modification 
of  this  body  of  rales ;  and,  when  the  difflcnlties  with  the  home  gov- 
ernment sprung  up,  it  was  a  source  of  immense  moral  power  to  the 
colonists  that  they  were  able  to  show  that  the  rights  they  claimed 
were  conferred  by  the  common  law,  and  that  the  King  and  Parliament 
were  seeking  to  deprive  them  of  the  common  birthright  of  English- 
men.  .  .  .  While  colonizatdon  oontinned, — that  is  to  say,  until  tiie 
war  of  the  Revolution  actually  commenced, — these  decisions  were 
authority  in  the  colonies,  and  the  changes  made  in  the  common  law  up 
to  tiie  same  period  were  operative  in  America  also,  if  suited  to  the 
condition  of  things  here.  The  opening  of  the  war  of  the  Revolution 
fs  the  point  of  time  at  which  the  continuous  stream  of  the  common  law 
became  divided,  and  that  portion  which  had  been  adopted  in  America 
fiowed  on  by  itself,  no  longer  subject  to  changes  ftom  across  Uie  ocean, 
but  liable  still  to  be  gradually  modified  through  changes  in  the  modes 
of  thought  and  of  business  among  the  people,  as  well  as  tlirough 
statutory  enactments.  The  colonies  also  had  legislatures  of  tbeir  own, 
by  which  laws  had  been  passed  which  were  in  force  at  the  time  of  the 
separation,  and  which  remained  unaBbcted  thereby.  When,  therefore, 
they  emerged  from  the  colonial  condition  into  that  of  independence, 
the  laws  which  governed  them  consisted  —  First,  of  the  common  law 
of  England,  so  far  as  they  had  tacitly  adopted  it,  as  suited  to  tbeir  con- 
dition ;  second,  of  the  statutes  of  England  or  of  Great  Britain,  amend- 
atory of  the  common  law,  which  they  had  in  like  manner  adopted ; 
and,  third,  of  the  colonial  statutes.  The  first  and  second  constituted 
the  American  common  law,  and  by  this,  in  great  part,  are  rights  ad- 
jured and  wrongs  redressed  in  the  American  States  to  this  day." 

Thus  it  appears  that,  when  the  Constitution  of  the  United  States  was 
adopted,  the  general  rules  of  the  common  law,  in  so  far  as  they  were 
applicable  to  the  conditions  then  existing  in  the  colonies,  and  subject 
to  tiie  modifications  necessary  to  adapt  them  to  the  uses  and  needs  of 
the  people,  were  recognized  and  were  in  force  in  the  colonies,  and  the 
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people  tliereof  were  entitled  to  demand  the  enforcement  tbei'eof  through 
the  Judicial  tribunals  then  existing.  The  adoption  of  the  Constitution 
did  not  deprive  the  people  of  the  several  colonies  of  tbe  protection  and 
advantages  of  the  common  lav.  The  Constitution  itself  recognizes  the 
fkct  of  tbe  continued  existence  of  tbe  common  law,  and  indeed  it  is 
based  upon  tbe  principLee  thereof,  and  its  correct  interpretation  requires 
tbat  its  provisions  shall  be  read  and  construed  in  the  light  thereof.  By 
sect  2,  art.  3,  of  the  Constitution  it  is  declared  that;  "The  judicial 
power  shall  extend  to  all  cases  in  law  and  equity,  arising  under  this 
Constitution ;  tbe  laws  of  the  United  States,  and  treaties  made  or  which 
shall  be  made,  nnder  their  authority ;  ...  to  all  cases  of  admiralty  and 
maritime  jurisdiction.  .  .  ." 

In  this  section  we  have  a  dear  recognition  of  the  existence  of  the 
several  systems  of  law,  equity,  and  admiralty.  The  section  does  not 
create  these  systems,  but,  recognizing  their  existence,  it  declares  the 
extent  of  federal  jurisdiction  in  regard  thereto.  The  rules  and  prin- 
ciples which  form  the  laws  maritime  are  not  created  by  the  Constitution, 
for,  as  is  said  by  Chief  Jnstice  Marshall,  in  Insurance  Co.  v.  Canter, 
1  Pet.  511,  546 :  "  A  case  in  admiralty  does  not,  in  fact,  arise  under 
the  Constitution  or  laws  of  the  United  States.  These  cases  are  as  old 
as  navigation  itself  and  the  law  admiralty  and  maritime,  as  it  baa 
existed  for  ages,  is  applied  by  our  courts  to  the  cases  as  tbey  arise." 

In  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344, 
890,  it  is  declared  that:  "  By  the  Constitution,  the  entire  admiralty 
power  of  the  country  is  lodged  in  the  federal  Judiciary,  and  Congress 
intended,  by  the  ninth  section,  to  invest  the  district  courts  with  this 
power,  as  courts  of  original  Jurisdiction." 

The  Constitution  does  not  create  a  system  of  maritime  law,  nor  does 
it  enact  tbat  tbe  system,  as  prevailing  in  England  or  in  Europe,  shall 
become  the  law  of  tbe  United  States ;  but,  recognizing  the  fact  that  the 
law  maritime  was  then  in  force  in  the  colonies,  it  confers  tlie  Jurisdic- 
tion upon  the  federal  courts.  The  ssme  is  true  of  the  equitable  ju.ris- 
diction.  It  Is  certainly  not  necessarj-  to  cite  authorities  in  support  of 
the  proposition  that  the  Constitution  of  the  United  States  neither 
created  nor  enacted  a  system  of  equitable  jurisprudence  and  procedure, 
but,  recognizing  the  existence  of  the  system,  it  conferred  upon  the 
courts  of  the  United  States  jurisdiction  in  equity,  maintaining  the  pre- 
existing distinction  between  equitable  and  l^al  remedies.  Is  it  not 
clear  that  the  ssme  is  true  in  regard  to  the  common  Isw?  At  the  time 
of  the  adoption  of  the  Constitution  there  was  in  existence  in  the 
colonies  the  system  of  the  common  law,  of  equity,  and  of  admiralty. 
It  was  not  the  purpose  of  the  Constitution  to  abrogate  any  one  of  these 
systems.  One  of  the  main  objects  sought  to  be  accomplished  was  to 
establish  tbe  extent  of  the  legislative  and  Judicial  powers  of  the 
national  government  then  being  created.  Owing  to  the  fact  that  it  was 
not  proposed  to  destroy  tbe  State  governments  then  existing,  but,  con- 
tinuing these,  to  create  a  national  government,  to  he  paramount  and 
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supreme  witfain  its  limited  sphere,  it  became  a  necessity  that  the 
extent  of  the  potrera  of  each  government  should  be  defined ;  and,  in  a 
general  sense,  it  may  be  said  tiiat  the  plan  adopted  was  to  confer  npon 
the  national  government  the  power  of  control  over  subjects  affecting 
the  country  or  people  at  large,  reserving  to  the  States  control  over  all 
that  are  local,  or  which  do  not  require  a  aniform  sjstem  or  law  for 
their  proper  regulation.  Can  it  be  denied  that,  at  the  time  of  the 
adoption  of  the  ConstitntiOD,  the  people  of  the  several  States  possessed 
the  rights,  and  were  subject  to  the  duties  and  obligations,  recognized 
and  enforced  by  the  principles  and  modes  of  procedure  forming  the 
separate  systems  of  law.  equity,  and  admiralty?  Is  there  any  ground 
for  holding  that  it  was  the  purpose  of  the  Constitution  to  recognize  the 
continuing  existence  of  the  systems  of  equity  and  admiralty,  but  to 
deny  the  existence  of  the  common  law,  or  to  refuse  its  recognition? 
Such  a  construction  of  its  provisions  is  clearly  iniidmiBsible.  The 
principles  and  modes  of  procedure  of  the  three  systems  of  law,  equity, 
and  admiralty,  in  force  preTJous  to  the  adoption  of  the  Constitution, 
remained  in  force  after  its  adoption,  save  as  to  such  modifications  as 
were  created  by  the  provisions  of  the  Constitution.  That  this  is  the 
true  view  of  the  question  appears,  not  only  from  the  references  found 
in  the  Constitution,  and  the  amendments  thereto,  to  the  common  law, 
as  a  recognized  and  extstjiig  system,  but  in  the  Judiciary  act  of  1789 
the  several  branches  of  the  law,  such  as  the  law  of  nations,  the  common 
law,  the  admiralty  and  maritime  law,  and  equity  are  fully  recognized 
as  then  existing,  and  the  Jurisdiction  arising  under  the  same  is  divided 
between  t^e  courts  created  by  that  act  That  the  principles  of  theU 
common  law  have  always  been  recognized  and  enforced  in  proper  casesl 
by  the  conrts  of  the  United  States  is  a  proposition  so  plain  that  a  cita- 1 
tion  of  the  cases  is  not  necessarj'  for  its  support ;  yet,  to  sliow  the 
course  of  judicial  action  in  this  particular,  a  few  of  the  numerous  cases 
to  be  found  in  the  decisions  of  the  Supreme  Coui;!  will  be  quoted  from. 
In  Cox  V.  F.  S..  6  Pet.  172,  204,  wherein  suit  was  bronghi  in'  the 
United  States  court  in  Louisiana  upon  the  bond  of  a  navy  agent,  it 
was  held  that  the  bond  must  be  deemed  to  be  a  contract  performable  at 
the  city  of  Washington,  "  and  the  liability  of  the  parties  must  be  gov- 
erned by  the  rules  of  the  common  taw."  To  the  same  effect  is  the 
ruling  in  Duncan  w.  U.  S.,  7  Pet.  435.  In  Swift  v.  Tyson,  16  Pet. 
1,  18,  —  a  case  involving  the  law  of  negotiable  paper,  —  the  Supreme 
Court  held  that  the  provisions  of  the  thirty-fourth  section  of  tlie  Judi- 
ciaryActofl789didnot  require  the  courts  of  the  United  States  to  follow 
the  ruling  of  the  State  courts  upon  the  principles  established  in  the 
general  commercial  law,  it  being  said  by  Mr.  Justice  Story,  speaking 
for  the  court,  that ;  "  We  have  not  now  the  slightest  difflciilty  in  holding 
that  this  section,  npon  its  true  intendment  and  construction,  is  strictly 
limited  to  local  statutes  and  local  usages  of  the  character  before  stated, 
and  does  not  extend  to  contracts  and  other  instrnments  of  a  commep' 
cial  nature,  the  true  interpretation  and  effect  wheieof  are  to  be  sougbti 
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Dot  in  tbe  decUioas  of  the  local  tribunals,  but  in  the  general  prinoiplo 
and  docmnes  of  commercial  juriBprudence." 

To  t!ie  same  effect  is  tbe  ruling  in  Ostes  ti.  Bank,  100  U.  S.  23d,  and 
Railroad  Co.  v.  National  Bank,  102  U:  S.  li.  In  the  latter  case  it  is 
BBid :  "  The  decisions  of  the  New  York  oonrt,  which  we  are  asked  to 
follow  in  determining  tbe  right  of  parties  under  a  contract  there  made, 
are  not  in  exposition  of  anj  law  local  to  that  State,  but  as  to  their 
rights  under  the  general  commercial  law  existing  throughout  the  Union, 
except  where  it  may  have  been  modified  or  changed  by  some  local 
statute.  It  is  a  law  not  peculiar  to  one  State,  or  dependent  upon  local 
authority,  but  one  arising  ont  of  the  usages  of  the  commercial  world." 

In  Fenn  v.  Holmes,  21  How.  481,  484,  it  b  said;  *'Iq  every  in- 
stance in  which  this  court  has  expounded  the  phrases  'proceedings  at 
common  law '  and  '  proceedings  in  equity,'  with  reference  to  the  exer- 
cise of  the  Judicial  powers  of  tbe  courts  of  the  United  States,  they  will 
be  found  to  have  interpreted  the  former  as  signifying  the  application 
of  tbe  definitions  and  principles  and  rules  of  the  common  law  to  tbe 
rights  and  obligations  essentially  legal,  and  tbe  latter  as  meaning  the 
administration  with  reference  to  equitable,  as  contradistinguished  from 
legal,  rights  of  tbe  equity  law,  as  defined  and  enforced  by  the  Gonrt  of 
Chancery  in  England." 

In  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  the  question  ot  tbe 
power  of  a  common  carrier  to  exempt  himself  by  contract  ftom  tbe 
liability  placed  upon  him  by  the  common  taw  is  discussed  at  length, 
and  it  was  held  tl^t  the  court  was  bound  to  decide  the  question  upon 
the  ground  of  public  policy,  and  according  to  tbe  principles  of  general 
commercial  law. 

The  case  of  Eohl  v.  V.  S.,  91  U.  S.  367,  374-376,  presented  the 
question  whether  the  United  States  could  exercise  the  right  of  eminent 
domain  for  tbe  purpose  of  condemning  land  in  the  city  of  Cincinnati, 
to  be  used  as  a  site  for  a  public  post-otBce.  The  right  was  maintained, 
it  being  said  that:  "When  the  power  to  establish  post-offlcea  and  to 
create  courts  within  the  States  was  conferred  upon  tbe  federal  govern- 
ment, included  in  it  was  autbonty  to  obtain  sites  for  such  offices  and 
for  court-houses,  and  to  obtain  them  by  such  means  as  were  known 
and  appropriate.  The  right  of  eminent  domain  was  one  of  those 
means,  well  known  when  the  Constitution  was  adopted,  and  employed 
to  obtain  lands  for  public  nses.  Its  existence,  therefore,  in  the  grantee 
of  that  power,  ought  not  to  be  questioned.  .  .  .  Tbe  right  of  eminent 
domain  always  was  a  right  st  common  taw.  It  was  not  a  right  in 
equity,  nor  was  it  even  the  creature  of  a  statute.  The  time  of  Its  exer- 
cise may  have  been  prescribed  by  statute,  but  the  right  itself  was 
superior  to  any  statute.  ...  It  is  diOScult,  then,  to  see  why  a  proceed- 
ing to  take  land  by  virtue  of  tbe  government's  eminent  domain,  and 
determining  the  compensation  to  be  mode  for  it,  is  not,  within  the  mean- 
ing of  the  statute,  a  suit  at  common  law,  when  initiated  in  a  court.  It 
is  an  attempt  to  enforce  a  legal  right." 
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In  Moore  v.  IT.  S.,  91  U.  S.  270,  the  quesdoo  was,  by  wh&t  law  is 
tbe  Court  of  Claiaos  to  be  governed  In  respect  to  the  admissioQ  of  evt 
dence  in  the  heoriDge  had  before  it?  and  the  Supreme  Court  held  that : 
"  In  our  opinion  it  must  be  governed  by  law ;  and  we  know  of  no  sys- 
tem of  law  by  which  it  should  be  governed  other  than  the  common  law. 
That  is  the  system  from  which  our  judicial  ideas  and  legal  definitions 
are  derived.  The  language  of  the  Constitution  and  of  many  acts  of  Con- 
gress could  not  be  understood  without  reference  to  the  common  law. 
The  great  majority  of  contracts  and  transactions  which  come  before 
the  Court  of  Claims  for  adjudication  are  permeated,  and  aro  to  be 
adjudged,  by  the  principles  of  the  common  law." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  0.  R.  Ca,  110  U.  S. 
667,  681,  it  is  said  :  "  The  Atchison,  Topeka  &  Santa  F4  Company,  as 
the  lessee  of  the  Pueblo  &  Arkansas  Valley  Railroad,  has  the  statutory 
right  to  establish  its  own  stations,  and  to  regulate  the  time  and  manner 
in  which  it  will  carry  persons  and  property,  and  the  price  to  be  paid 
therefor.  As  to  all  these  matters  it  is  undoubtedly  subject  to  the 
power  of  legislative  regulation,  but,  in  the  absence  of  regulation,  it 
owes  only  ancb  duties  to  the  public,  or  to  individuals,  associatjons,  or 
corporations,  as  the  common  law,  or  some  custom  having  tbe  force  of 
law,  has  established  for  the  government  of  those  Id  its  condition." 

In  Bulroad  Co.  v.  Baagh,  149  U.  S.  368,  was  presented  the  ques- 
tion whether  tbe  engineer  and  fireman  of  a  looomotive  engine  are  fellow 
•ervants,  so  that  the  fireman  could  not  recover  from  the  rulway  com* 
pany  dam^es  for  injuries  caused  by  the  negligence  of  the  engineer, 
there  being  no  statutory  enactment  to  that  effect  in  the  State  of  Ohio, 
wherein  tbe  accident  happened.  Under  the  decisions  of  the  Supreme 
Court  of  Ohio,  liability  on  part  of  the  railway  company  existed ; 
but  the  Supreme  Court  of  the  United  States  refused  to  follow  these  rul- 
ings, holding  tliat :  "  The  question  is  essentially  one  of  general  law. 
It  does  not  depend  upon  any  statute.  It  does  not  spring  from  local 
usage  or  custom.  There  is  in  it  no  rule  of  property,  but  it  rests  upon 
those  considerations  of  right  and  justice  which  have  been  gathered  into 
the  great  body  of  the  rules  and  principles  known  as  the  '  common 
law.'  There  is  no  qaestion  as  to  the  power  of  tbe  States  to  le^slnte 
and  change  the  rules  of  the  common  law  in  this  respect,  as  la  others ; 
but,  in  the  absenoe  of  such  legislation,  the  question  is  one  determin- 
able only  b;  the  genersi  principles  of  that  taw." 

Citations  of  this  character  from  the  decisions  of  the  Supreme  Court 
m^ht  be  continned  almost  without  limit.  From  them  it  appears, 
beyond  question,  that  the  Constitution,  the  Judiciazy  Act  of  1789,  and 
ail  subsequent  statutes  upon  the  same  subject,  are  based  upon  the 
general  principles  of  the  common  law,  and  that,  to  a  lai^  extent,  the 
legislative  and  judicial  action  of  the  government  would  be  without  sup- 
port and  without  meaning  if  they  cannot  be  interpreted  in  the  light  of 
the  common  law.  When  the  Constitution  was  adopted,  It  was  not  the 
design  of  the  (Vamers  thereof  to  create  any  new  systems  of  general  law. 
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nor  to  Bopplant  those  already  in  existence.  At  that  time  there  wei-e 
in  existence  and  to  force  in  the  colonies  or  States,  and  amoDg  the 
people  thereof,  the  law  of  nations,  the  law  admiralty  and  niaiitime,  the 
common  law,  including  commercial  law,  and  the  syatem  of  equity. 
Upon  these  foundations  the  Constitution  was  erected.  The  problem 
sought  tA  be  solved  was  not  whether  the  Constitution  should  create  or 
enact  a  law  of  nations,  of  admiralty,  of  equity,  or  the  lilce,  but  rather 
bow  should  the  executive,  legislative,  aud  judicial  powers  and  duties 
based  upon  these  systems,  and  necessary  for  the  proper  development 
and  enforcement  thereof,  be  apportioned  between  the  national  and 
State  governments.  The  principles,  duties,  and  obligations  inhering 
in  these  systems  of  law  were  already  in  force.  The  Constitution  neither 
created  nor  adopted  them,  but,  recc^uizing  the  fact  that  they  were  in 
fact  in  existence,  and  were  the  possessions  of  the  people,  it  proceeded 
to  apportion  the  exercise  thereof  between  the  national  and  State  gov- 
Wrnments.  The  general  line  of  division,  as  already  said,  is  based  upon 
jthe  principle  of  national  control  over  subjects  affecting  Ihe  country 
|and  the  people  as  a  whole,  and  wherein  uniformity  of  rule  and  control 
is  desirable,  if  not  indispensable,  and  of  State  control  over  subjects  of 
local  interests.  The  result  was  that  upon  the  national  government 
Iwas  conferred,  as  to  some  subjects,  paramount  and  exclusive  control ; 
las  to  others,  paramount,  but  not  exclusive,  control,  unless  Congress  by 
[legislation  excluded  State  action ;  as  to  others,  control  concurrent  with 
Pthe  States.  The  division  thus  made  is  as  to  the  subjects  of  legislative 
and  judicial  jurisdiction,  and  not  a  division  of  systems  of  law.  The 
Constitution  does  not  place  under  national  control  the  law  of  nations 
and  of  admiralty,  and  under  State  control  common  law  and  equity,  bnt 
It  divides  the  subjects  of  governmental  control,  and  each  subject  car- 
^ea  JEiUiIiLtlta-  law  -ox  syat£m  appropriate  thereto.  The  subject-matter 
of  dealing  witb  other  nations  is  conferred  excjusively  upon  the  na- 
tional  government,  and  of  necessity  all  questions  arising  un<ier  the  law 
of  nations  and  the  right  to  seek  changes  in  this  law  by  conventions 
with  other  governments  are  committed  to  the  national  government. 
The  right  to  regulate  foreign  commerce  !s  conferred  exclusively  upon 
Congress,  and  of  necessity  that  confers  upon  the  national  legislature 
and  judiciary  the  duty  of  enforcing  the  law  maritime.  The  right  to 
regulate  interstate  commerce  is  conferred  exclusively  upon  Congress, 
and,  when  it  legislates,  the  resulting  statute  will  be  interpreted  witb 
reference  to  the  general  principles  of  the  common  law.  Tn  tiie  absence  'I  -j  ,tj 
of  Cgii£igssionat  regulation  of  interstate  commerce,  the  raurts  called  V>^  " 
upon  to  decide  cases  arising  out  of  interstate  commerce  must  apply 
hh&  principles  of  the  common  law.  So,  also,  when  called  upon  to 
decide  cases  ariaingout  of  tntrastaie  commerce,  when  there  is  no  elate 
statute  or  law  applicable  thereto,  the ^ucta. must  apply  tiie  "nnimffn 
law,_  The  apportionment  of  control  over  foreign,  inter  and  intra  ptate 
commerce,  made  by  the  Constitution,  did  not  affect  the  applicabilft.y  of 
the  common  law  thereto.    It  divided  the  control  over  the  genera^  sub- 
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]ect  of  commerce,  and  apportioned  to  tbe  national  governnieiit  excla>i 
sive  legislative  coutrol  over  foreign  and  interstate  commerce ;  and  thiaj 
apportionment  carried  nitli  it  the  right  to  confer  upon  the  natioDall 
Judiciary  Jurisdiction  over  cases  iQTOlTtng  foreign  and  interstate  com-l  y< 
merce,  and,  in  the  exercise  of  thia  jurisdiction,  tbe  courts  are  boandl  1/ 
by  the  general  principles  of  tbe  common  law,  save  where  the  same  have 
been  changed  bj  legislative  enactment 

To  me  it  seems  clear,  beyond  question,  that  neither  in  Hie  Constitu* 
tion,  nor  in  the  stotutes  enacted  by  Congress,  nor  in  the  judgments  of 
the  Supreme  Court  of  the  United  States,  can  there  be  fonnd  any  sob- 
stuntial  support  for  the  proposition  that,  since  the  adoption  of  the 
Constitution,  the  principles  of  tbe  common  law  have  been  wholly  abro-|  .j/'^ 
gated  touching  such  matters  as  arc  by  tliat  instrument  placed  within  I 
the  exclusive  control  of  the  national  government.  But  it  is  not  to  l>e 
denied  that  suppoit  to  the  proposition  is  to  be  found  in  part  of  the 
reasoning  employed  by  Mr.  Justice  Matthews  in  announcing  the  opiu- 
ion  of  tbe  Supreme  Court  in  Smith  v.  Alabama,  124  U.  S.  465.  This 
case  came  iiefore  the  Supreme  Court  upon  a  writ  of  error  bringing 
into  review  a  Judgment  of  the  Supreme  Court  of  Alabama  affirming  a 
Judgment  of  the  city  court  of  Mobile  in  habeas  corpus  proceedings, 
and  which  presented  the  question  whether  a  statute  of  tbe  State  of 
Alabanift,  providing  for  the  examination  and  licensing  engineers  en- 
gaged in  operating  locomotive  engines  in  that  State,  was  void,  aa 
applied  to  engineers  running  interstate  trains,  on  tiie  ground  that  it 
was  an  attempt  to  regulate  interstate  commerce.  The  case  did  not  in 
fact  involve  any  question  in  regard  to  the  common  law.  The  Judg* 
ment  of  the  court  was  that  the  statute  was  passed  to  secure  the  safety 
of  tbe  public  in  person  nnd  property,  and  any  effect  it  had  npon  inter- 
state commerce  waa  incidental  and  remote ;  and  the  validity  of  the 
statute  was  sustained.  In  the  course  of  the  opinion  it  is  pointed  out 
that  the  laws  of  the  States  provide  for  remedies  in  cases  of  nonfea- 
sance or  misfeasance  on  part  of  common  carriers,  and  that  it  had  never 
been  held  tliat  such  laws  were  void,  aa  being  unoonstitutional  r^ula- 
tions  by  the  State  of  interstate  commerce.  Following  these  proposi* 
tions,  we  find  it  said :  "  But  for  the  provisions  on  the  subject  found  in 
the  local  law  of  each  State,  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex  delicto,  to  those  who 
employ  him  ;  or,  if  the  local  law  is  held  not  to  apply  where  the  carrier 
is  engaged  in  foreign  or  interstate  commerce,  then,  in  the  absence  of 
laws  passed  by  Congress  or  presumed  to  be  adopted  by  it,  there  can  be 
no  rule  of  decision  based  upon  rights  and  duties  supposed  to  grow  out 
of  the  relation  of  such  carriers  to  the  public  or  to  individuals.  In 
other  words,  if  the  law  of  the  particular  State  does  not  govern  that 
relation,  and  prescril>e  the  rights  and  duties,  which  it  implies,  then 
there  is  and  can  be  no  law  that  does  until  Congress  expi-esaty  supplies 
It,  or  is  held  by  implication  to  have  supplied  it,  in  cases  within  its 
lurisdiction  over  foreign  an<l  interstate  commerce.     The  failure  of  Con* 
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Jptaa  to  l^eUte  can  be  oonstraed  only  aa  an  intention  net  to  disturb 
prhat  already  exists,  and  is  the  mode  by  which  it  adopts,  for  cases 
'within  the  scope  of  its  power,  the  rale  of  the  State  law,  which,  until 
displaced,  covers  the  subject  There  b  no  common  law  of  the  United 
States,  in  the  sense  of  a  national  cnstomarj  law,  distinct  from  the 
common  law  of  Eogland,  as  adopted  by  the  sereral  States,  each  for 
itself,  applied  as  its  local  law,  and  subject  to  such  alterations  as  may 
be  provided  by  its  own  statutes.  .  .  .  There  is,  however,  one  clear 
exception  to  the  Btatement  that  there  is  no  national  common  law.    The 

I  interpretation  of  the  Constitution  of  the  United  States  is  necessarily 
influenced  by  the  fact  that  its  provisions  are  framed  in  tbe  language  of 
the  English  common  law,  and  are  to  be  read  in  the  light  of  its  history. 
The  code  of  constitutional  and  statutory  construction,  wlych,  therefore, 
is  gradually  formed  by  the  Judgments  of  this  court,  in  the  application 
iof  the  ConstitutioR  and  the  laws  and  treaties  made  in  pursuance  thereof, 
has  for  its  basis  so  much  of  the  common  law  as  may  be  implied  in  the 
subject  and  constitutes  a  common  law,  resting  on  national  authority." 

The  meaning  to  be  given  to  this  last  sentence  quoted  from  the  opin- 
ion of  Mr.  Justice  Uatthews  is  not  at  all  clear.    If  it  be  true  that  the 
Supreme  Court,  in  construing  the  provisions  of  the  Constitution,  and 
the  laws  and  treaties  made  in  pnrsuance  tjiereof,  has  the  right  to  adopt, 
aa  the  basis  of  its  constitoUon,  so  much  of  the  common  law  as  may  be 
implied  in  the  subject,  which  proposition  seems  to  l>e  affirmed,  then  is 
It  not  true  that  the  principles  of  the  common  law,  so  far  aa  applicable 
to  the  subject-matter,  are  recognized  as  in  force  touching  matters  of 
national  control?    It  la  evident  that  it  was  present  to  the  mind  of 
the  learned  Justice  whose  opinion  we  are  considering  that  it  would  not 
do  to  hold  that  the  future  of  Congress  to  legislate  touching  tbe  duties 
and  obligations  of  common  carriers  engaged  in  interstate  commerce 
left  tbe  public  without  any  law  for  its  protection,  and  therefore  the 
I  suggestiou  is  made  that :  *'  The  failure  of  Congress  to  legislate  can  be 
1  construed  only  as  an  intention  not  to  disturb  what  already  exists,  and 
lis  the  mode  by  which  it  adopts,  for  cases  within  the  scope  of  its  power,  ' 
Ithe  rule  of  the  State  law." 

J  The  rules  prevailing  in  the  different  States  may  be  variant  or  ant^ 
.IbniBtio.  A  delivery  of  goods  may  be  made  to  a  common  carrier  in 
(ICalifornia,  for  transportation  to  New  York.  Do  the  legal  relations, 
jdiU^B,  and  obligations  existing  between  the  shippers  and  carrier  vary 
lautl  change  as  the  shipment  possea  State  boundaries,  so  as  to  accord 
Pwith  the  local  law  of  each  State  through  which  the  carrier  may  choose 
to  take  them  ?  Upon  such  a  theory,  wliat  becomes  of  the  principle 
that  the  exclusive  control  of  foreign  and  interstate  commerce  was  com- 
mitted  to  Congress  in  order  to  secure  a  uniform  rule  toucliing  tbe 

(same?  I  would  amend  the  statement  of  Mr.  Justice  Matthews  so  that 
it  should  read ;  "  Tbe  failure  of  Congress  to  legislate  can  be  construed 
only  as  an  intention  not  to  disturb  what  already  ezista ;  and  as,  at  the 
time  of  the  adoption  of  the  Constitution,  common  oarrier%  nnder  the 
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principles  of  the  common  l&w,  were  subject  toceitain  duties  and  obliga^j 
tions,  the  failure  on  the  part  of  Congress  to  legislate  thereon  eTinceafl 
the  legislative  intent  to  leave  the  mles  and  principles  of  the  common  I 
law  in  fall  force,  as  controlling  and  defining  the  relations,  duties,  ana| 
obligatJODB  of  common  carriers  engi^ed  in  interstate  oommerce." 

It  will  be  fnrther  noticed  that  it  is  eoggested  in  the  opinion  that  it 
toigbt  be  implied  that  Congress  has  supplied  a  law  or  rule  governing 
foreign  and  interstate  commeroe.  Is  there  not  as  good  ground  to  be 
found  in  the  provisions  of  the  Coostttution,  and  the  statutes  based 
thereon,  for  Implying  the  recognition  of  the  principles  of  the  commoa 
law,  as  there  is  for  implying  tiie  recognition  of  the  law  of  nations,  or 
the  maritime  law  as  applied  to  foreign  commerce?  Suppose  a  mei 
chant  or  manuRu:turer  residing  in  the  United  States  makes  a  shipment 
of  goods  by  land  into  the  dominion  of  Canada,  and  another  shipment 
of  goods  to  England  by  sea,  tn  both  instances  the  goods  being  delivered 
to  common  carriers  for  transportation  and  delivery ;  would  not  the 
daty  and  obligations  resting  u[>on  the  steamship  line  to  which  the 
goods  destined  for  England  were  delivered  be  measured  by  the  law 
maritime?  What  express  provision  of  the  Constitution  or  of  the  stat- 
Qtes  of  the  United  States  declares  that  shipowners  engaged  in  foreign 
commerce  are  subject  to  the  law  maritime?  Has  Congress  ever 
adopted  a  code  of  laws  declaring  what  the  rules  and  principles  are  that 
are  applicable  to  foreign  commerce  carried  on  over  the  high  seas  or 
the  navigable  waters  of  the  country?  It  has  adopted  specific  provi* 
sioDS  modi^ing  the  general  principles  of  the  law,  but  it  has  always 
recognized  the  existence  of  the  general  aystem.  Can  it  be  contended 
that,  in  the  absence  of  legislation  by  Congress  expressly  adopting  the 
law  maritime,  foreign  shipments  upon  the  ooeon  are  without  legal 
protection ;  that,  from  the  acceptance  of  the  goods  for  transportation 
and  delivery,  no  implied  contract  is  created ;  that  the  respective  rights 
and  duties  of  the  parties  are  snch,  and  such  only,  as  may  be  created 
by  express  contract  between  the  parties?  Even  if  an  express  contract 
is  entered  into,  by  what  rules  and  principles  are  Its  provisions  to  be 
constmed?  That  the  law  maritime  has  been  in  force,  and  is  now  in 
force,  in  the  United  States,  cannot  be  qnestioned ;  and  yet  it  was  not 
created  or  expressly  enacted  in  the  Constitution  or  any  act  of  Gongresa. 
That  system  of  law  was  in  existence  when  the  Constitution  was 
adopted,  and  its  existence  is  rec<^ized  in  the  Constitntion,  and  pro- 
vision is  made  for  enforcing  the  same  by  conferring  admiralty  jurisdic- 
tion upon  the  courts  of  the  United  States.  From  this  the  inference,  and 
the  only  inference,  is  that  it  was  not  the  intent  of  the  Constitution  to 
abrogate  the  then  existing  maritime  law,  but,  rec<^izing  its  existence, 
to  provide  for  its  enforcement  in  all  matters  to  which  it  is  applicable, 
including  foreign  commerce.  There  is  no  doubt,  therefore,  that,  as  to 
that  part  of  foreign  commerce  which  is  carried  on  throi^h  the  agency 
of  common  carriers  upon  navigable  waters,  there  is  a  system  of  law 
applicable  thereto,  and  courts  having  jurisdiction  to  enforce  the  prin* 
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ciples  of  tlie  system.  How  is  it,  in  regard  to  that  part  of  foreign  com' 
merce  carried  on  vith  DeJghboring  countriea,  where  tbe  traosportatioD 
is  by  land,  as  in  the  ease  supposed  of  a  sliipment  of  goods  to  Canada? 
It  is  said  that  the  common  carrier  engaged  in  foreign  commerce  cannot 
be  held  subject  to  the  principles  of  the  common  law,  because  Congress 
has  not  expressly  adopted  the  common  law,  and  tberefore  it  cannot  be 
applied  to  shipments  made  to  foreign  countries.  Is  not  the  existence 
of  the  common  law  as  fully  recognized  in  the  Constitution,  and  the 
laws  of  Congress  based  thereon,  as  is  the  existence  of  the  law  mari- 
time? Do  not  the  Constitation  and  the  judiciary  act  confer  upon  the 
courts  of  the  United  States  full  common-law  jurisdiction?  Are  not  the 
courts  of  the  United  States,  therefore,  authorized  to  enforce  the  prin- 
ciples of  the  law  maritime  and  the  common  law  in  all  cases  to  which 
they  are  applicable,  and  which  are  witliin  the  Jurisdiction  of  the  federal 
ooiirts?  Suppose  a  shipment  of  goods  is  made  from  San  Francisco, 
through  New  Yorlt,  to  England.  The  carrier  receives  the  goods  to  be 
sent  by  land  to  New  York,  and  thence  liy  ship  to  England.  No  spe- 
cial contract  is  made.  This  shipment  is  a  matter  of  foreign  commerce. 
When  placed  on  shipboard  at  New  York  for  transportation  to  England, 
is  there  any  doubt  that  the  law  maritime  is  applicable  thereto,  and 
that,  if  litigation  should  arise  regarding  the  ocean  transportation,  the 
courts  of  the  United  States  would  apply  the  principles  of  the  law  mari- 
time thereto?  If  litigation  with  the  common  carrier  should  arise 
touching  the  land  transportation,  would  not  tlie  courts  of  the  United 
States  have  the  right  to  apply  the  principles  of  the  common  law 
thereto?  Upton  what  fair  principle  of  construction  can  it  be  held  that 
the  Constitution  so  far  recognizes  the  law  maritime  that  it  must  be 
held  to  be  in  force,  bnt  that  the  recognition  of  the  common  law  is  not 
sufficient  to  keep  it  in  force  in  matters  of  national  concern? 

In  Swift  V.  Railroad  Co.,  58  Fed.  858, — a  case  decided  by  the 
United  States  Cii-cuit  Court  for  the  Northern  District  of  Illinois, — 
it  is  held  that  the  law  of  the  State  of  Illinois  could  not  be  applied 
to  contracts  for  shipments  of  property  into  other  States ;  that  inter- 
state  commerce  cannot  be  controlled  by  the  local  law  of  the  State, 
either  statutory  or  common  ;  that,  previous  to  the  enactment  of  the 
Interstate  Commerce  Act  by  Congress,  there  was  no  act  of  Congress 
regulating  interstate  commerce ;  that  the  United  States  had  never 
adopted  the  common  law ;  that,  previous  to  the  adoption  of  the  Inter- 
state Commerce  Act  in  1887,  there  was  therefore  no  law  controlling  the 
relations  of  carriers  and  shippers  in  regard  to  interstate  commerce. 
If  it  be  true  that  the  principles  of  the  common  law  are  not  in  force  in 
this  country  in  regai'd  to  such  matters  as  are  placed  under  national  con- 
trol, then  it  is  dilScult  to  escape  the  conclusions  reached  by  Judge 
Groascup  in  the  case  Just  cited ;  but  I  cannot  concur  in  the  proposition ' 
that  the  principles  of  the  common  law  have  no  existence  in  this  counti 
as  applicable  to  national  affairs,  or  that  these  principles  have  only 
local  existence,  due  to  their  adoption  by  the  several  States. 


udge 
sitionk  .  / 


»Google 


SECT,  m.]     MUEBiT  V.  CHICAGO  A  NORTHWESTERN  RAILWAY  00.      109 

certainly  a  novel  proposition  that  up  to  tiie  date  ot  the  enactment  ol 
th«  Interstate  Commerce  Act,  in  1887,  all  the  foreign  and  interetate 
commerce  of  the  uonntry  was  without  the  pale  of  law,  and  that  there 
were  no  legal  rales  or  principles  which  governed  or  controlled  the 
relations  between  tlie  shippers  or  caniers  engaged  in  that  business ; 
and  yet  such  seems  to  be  the  conclusion  in  Swift  v.  Railroad  Co.  In 
Railway  Co.  v.  Osborne,  3  C.  C.  A.  347,  52  Fed.  912,  —  a  case  InTolv- 
ing  the  construction  of  the  Interstate  Commerce  Act,  — Mr.  Justice 
Brewer,  speaking  for  the  court,  held :  "  It  was  the  first  effort  of  the 
general  government  to  regulate  the  great  transportation  bneiness  of  the 
country.  That  business,  though  of  a  quasi  public  nature,  and  there- 
fore  subject  to  a  governmental  regulation,  has,  as  a  matter  of  fact,  been 
carried  on  by  private  capital  through  corporations.  The  fact  that  it 
was  a  public  bnsinesa  always  prevented  the  owners  of  capital  invested 
in  it  from  charging,  like  owners  of  other  property,  any  price  they  saw 
fit  for  its  use.  A  reasonable  compensation  was  all  they  could  exact, 
and  he  who  felt  aggrieved  by  a  charge  could  always  invoke  the  aid  of 
the  courts  to  protect  himself  against  it." 

Mr.  Justice  Brewer  is  here  speaking  of  the  condition  of  affairs  before 
the  enactment  of  the  Interstate  Commerce  Act,  and  he  expressly  declares 
that,  prior  to  that  act,  common  carriers  engaged  in  interstate  commerce 
were  bound  to  charge  only  a  reasonable  compensation,  or,  in  other 
words,  they  were  subject  to  the  principles  of  the  common  law. 

It  is  further  argued  that  it  has  been  repeatedly  decided  that  the 
inaction  of  Congress,  up  to  1887.  in  passing  any  law  regarding  inlicr- 
state  commerce,  shows  that  the  intent  was  to  leave  such  commerce  free 
from  all  restraint,  and  therefore  common  carriers  assumed  no  common- 
law  liability  in  undertaking  shipments  of  goods  from  one  State  to 
another.  The  decisions  of  the  Supreme  Court  in  the  nuincrons  case:: 
involving  the  validity  of  State  laws  affecting  foreign  and  interstate 
commerce  have  always  held  that  the  inaction  of  Congress  could  not  be 
construed  to  mean  that  the  States  were  at  liberty  *1  litBWl"*"  '"  regiirdi 
to  (hese  subjects  in  the  absence  of  congressional  legislation,  but  tliat 
such  inaction  evidenced  that  it  was  the  intent  of  Congress  to  leave 
commerce,  foreign  and  interstate,  fVee  from  all  lemslative  restrictions. 
It  has  never  been  held,  however,  that  the  freedoi^f  commerce  meant 
that  those  engaged  in  carrying  it  on  were  not  under  legal  restraints 
and  obligations  growing  out  of  the  relations  of  carriers  and  shippers. 
If  the  theory  now  contended  for  by  the  defendant  company  be  correct,  i 
then  fVom  the  foundation  of  the  government  up  to  April  4,  1887,  when 
the  Interstate  Commerce  Act  took  effect,  it  was  open  to  all  the  common 
carriers  engaged  in  foreign  or  interstate  commerce  to  act  as  they  pleased 
in  regard  to  accepting  or  refusing  freights,  in  regard  to  the  prices  they 
might  charge,  in  regard  to  the  care  they  should  exercise,  and  the  speed 
with  which  they  should  transport  and  deliver  the  property  placed  in 
their  chai^.  What  more  disastrous  restraint  upon  the  true  freedom 
of  foreign  and  interstate  commerce  could  he  devised  t^an  the  adoption 
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of  the  doctrine  tbat  the  inaction  of  Congress  left  the  earners  engi^ed 
therein  entirely  free  to  accept  and  transport  the  property  of  one  man 
or  corporation,  and  to  refuse  to  accept  the  like  property  of  another,  or 
to  transport  the  products  of  one  locality,  and  to  refuse  to  transport 
those  of  another  ;  to  charge  an  onerous  toll  upon  the  property  of  one, 
and  carry  that  of  his  neighbor  for  nothing?  Can  it  be  possible  that 
the  transcontinental  railways  and  other  federal  corporations  engaged  in 
foreign  and  interstate  commerce,  in  the  absence  of  congressional  legis- 
lation,  were  not  under  any  legal  restnunts,  and  that  the  citizen,  in  his 
dealings  with  them,  was  without  legal  remedy  or  protection?  In  the 
absence  of  congressional  legislation,  what  law  coold  be  applied  to 
them,  frith  regard  to  matters  under  the  exclusive  control  of  the 
national  government,  except  the  principles  of  the  common  law  or  the 

(law  maritime?  I  cannot  yield  assent  lo  the  broad  proposition  that,  as 
to  those  subjects  over  which  Congress  is  given  exclnsive  legislative  coa- 
ti-ol,  there  is  no  law  in  existence  if  Congress  has  not  expressly  legie* 
lated  in  regard  thereto.  The  true  doctrine,  in  my  judgment,  is  that 
the  Constitution  of  the  United  States,  when  it  was  adopted,  gave  fhll 
recognition  to  tJie  existing  systems  of  the  law  of  nations,  of  admiraity 
and  maritime,  of  the  common  law,  and  equity.  It  apportioned  to  the 
national  government,  then  created,  control  over  certain  subjects, 
exclasive  as  to  some,  ooncurrent  as  to  others.  This  apportionment  of 
control  over  certain  subjects  necessitated  the  exercise  of  both  legislsr 
live  and  judicial  powers,  and  provision  was  made  for  the  former  in  the 
creation  of  Congress,  and  for  the  latter  in  the  creation  of  the  Supreme 
Court,  and  by  conferring  authority  on  Congress  to  create  other  courts. 
rThe  courts  thus  created  were  vested  with  jurisdiction  in  admiralty  and 
at  common  law  and  in  equity.  If  there  is  no  common-law  Jurisdiction 
t\  to  be  exercised,  and  no  common-law  principles  to  be  enforced,  why 
vlf . -^  create  courts  for  that  purpose?  But  it  is  said  in  Swift  v.  Sailroad  Co., 
knd  the  same  thought  is  found  in  other  oases,  that  "  the  courts  of  the 
Ujnited  States  have  had  many  occasions  to  enforce  the  common  law,  but 
■n  every  instance  it  has  been  as  the  municipal  law  of  the  State  by  wkich 
Itfae  subject-matter  was  affected."  This  may  be  generally,  but  it  is  not 
universally,  true.  In  Mississippi  Milla  v.  Cohn,  150  U.  S.  202,  we 
find  a  case  which  was  originally  brought  in  a  court  of  the  Stat«  of 
Louisiana,  in  which  State  the  civil,  and  not  the  common,  law  xa  in  force. 
The  suit  was  removed  into  the  United  States  Circuit  Court,  and  was  by 
that  court  dismissed  for  want  of  jurisdiction,  upon  the  ground  that, 
being  a  suit  in  equity,  it  could  not  be  maintained,  because  the  remedy 
at  law  was  sufficient.  The  Supreme  Court  reversed  the  ruling,  holding 
that  even  if,  under  the  law  of  the  State  of  Louisiana,  —  that  is,  the 
civil  law,  —  the  remedy  at  law  was  sufficient,  yet  that  fact  would  not 
defeat  the  jurisdiction  in  equity  of  the  federal  court,  for  the  reason 
"  that  the  inquiry,  rather,  is  whether,  by  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in  this  and  the  mother  country 
at  the  time  of  the  adoption  of  the  Constitution  of  the  United  States, 
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the  reliet  here  sought  was  one  obtaiDsbte  in  a  court  of  law,  or  one 
which  only  &  eoart  of  equity  waa  fully  competent  to  give."  In  this 
mling  the  Supreme  Court  was  certainly  not  euforcing  the  municipal  law 
of  the  State  of  LouiBiaua.  If  courts  of  the  United  States  can  only 
recognize  and  enforce  the  principles  of  the  common  law  when  the  same 
form  part  of  the  municipal  law  of  the  State,  how  oomes  it  that  the 
Supreme  Court  directed  the  Circuit  Court  in  Louisiana  to  apply  the 
principles  of  the  common  law  and  of  equity,  as  they  existed  when 
the  Constitution  was  adopted,  to  the  decision  of  the  question  of  jurisdic- 
tion arising  in  that  case?  Suppose  a  State  should  enact  that  all  ques-  /^^^^^ 
tiona  of  title  to  realty  should  be  triable  only  in  a  Court  of  Equity,  and  in 
accordance  with  the  principles  of  equity ;  would  that  enactment  confer  j 

npon  the  courts  of  the  United  States  the  same  Jurisdiction,  and  thus  /I ..  ^  ■.  -T*Ji  ^ 
permit  a  question  of  strict  l^al  title  to  be  tried  in  equity  in  the  courla        .  ,         i^. 
of  the  United  States,  if,  according  to  the  principles  of  the  common  ,^yj  K  ■Ww  '^' 
law  in  force  when  the  Constitution  was  adopted,  an  action  in  ejectment         i 
would  afford  an  ample  remedy?    Clearly,  the  federal  court  could  in  c-*^' 
such  case  entertain  only  the  common-law  action,  and  in  so  doing  it 
would  be  acting  under  fud  enforcing  the  principles  of  the  common  law, 
not  the  munieipal  law  of  the  State,  for  it  would  be  disregarding  that, 
but  the  common  law  brought  by  our  ancestors  from  the  mother  country. 

Feiiiaps  the  most  forcible  illustration  of  the  fact  that  the  government^ 
of  the  United  States  does  recognize  and  enforce  the  principles  of  the  \ 
common  law  with  regard  to  subjects  wholly  within  national  control,  and  I 
not  as  part  of  t^e  municipal  law  of  any  State,  is  found  in  connection   I 
with  the  organization  and  proceedings  of  the  Court  of  Claims,    This 
court  is  not  a  court  in  and  for  the  District  of  Columbia,  nor  is  it  a  court 
of  any  district  or  circuit.     It  has  jurisdiction  over  cases  arising  in  any 
of  the  States  or  Territories.    It  has  jurisdiction  to  hear  and  determine 
cases  against  the  United  States.     Of  all  the  courts  in  the  Uuion,  it  is 
the  one  dealing  with  matters  of  national  concern,  arising  under  the 
ConstitntJoo  and  laws  of  the  United  States,  and  not  under  the  local  law 
of  the  several  States.    The  form  of  procedure  is  statutory,  supple- 
mented by  rules  of  its  own  adoption.     As  to  this  court  thus  organized,    i  i      j 
and  clothed  with  a  jurisdiction  wholly  national  in  its  character,  the   ^      { 
express  mling  of  the  Supreme  Court  is  to  the  effect  that  the  general 
law  controlling  its  action  is  the  common  law.    To  repeat  a  quotationt 
already  made  fVom  the  opinion  of  the  Supreme  Court  in  Moore  v.  U.  S. ,  I 
91  U.  S.  270,  in  r^ard  to  the  Court  of  Claims ;  "  In  our  opinion,  iti 
must  be  governed  by  law ;  and  we  know  of  no  system  of  law  by  whichi 
it  should  be  governed  other  than  the  common  law.  .  .  .  The  grean 
majority  of  contracts  and  transactions  which  come  before  the  Court  o^ 
Claims  for  adjudication  are  permeated  and  are  to  be  adjudged  by  the 
prinoiples  of  the  common  law." 

To  the  same  effect  is  the  mling  in  U.  S.  v.  Clark,  96  TJ.  S.  37,  and 
there  are  no  decisions  to  the  contrary.  There  is  no  act  of  Congress 
which  adopts  the  common  law  as  the  rule  of  action  for  the  Court  of 
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Claima.  The  reasons  which  declare  the  common  law  to  be  the  system 
governing  its  action  apply  equally  to  the  other  courts  of  the  United 
States.  By  the  provisions  of  the  Act  of  Congress  of  March  3,  1887, 
concurrent  jurisdiction  with  the  Court  of  Claims  is  conferred  upon  the 
District  and  Circuit  Courts  of  the  United  Slates.  Many  of  the  claims 
against  the  United  States  arise  out  of  implied  contracts ;  that  is,  the 
facts  arc  such  that,  according  to  the  principles  of  the  common  law,  an 
obligation  to  pay  for  the  use  of  property  is  implied,  in  the  absence  of 
an  express  contract.  Thus,  in  U.  S.  v.  Palmer,  128  U.  S.  262,  the 
judgment  of  the  Court  of  Claims  awarding  to  Palmer  the  sum  of 
$2,256.75  as  a  reasonable  compensation  for  the  use,  by  the  govern- 
ment, of  certain  patented  military  equipments,  was  sustained  by  the 
Supreme  Court,  it  being  said  that  "  we  think  an  implied  contract  for 
compensation  fairly  arose  under  the  license  to  use,  and  the  actual  use, 
little  or  much,  that  ensued  thereon."  In  this  case  there  was  no  express 
agreement  for  compensation  nor  for  the  amount  thereof.  Applying 
tbe  principles  of  the  common  law  to  the  facts,  the  Court  of  Claims  held 
that  the  law  would  imply  a  contract  to  pay  a  reasonable  compensation, 
and  the  Supreme  Court  affirmed  the  judgment  Had  Palmer  brought 
the  suit  in  a  Circuit  Court  of  the  United  States  instead  of  in  the  Court 
of  Claims,  is  it  possible  he  would  have  been  defeated  on  the  ground 
that  the  local  law  of  the  State  did  not  apply,  and  that  the  common  law 
could  not  be  invoked  in  a  Circuit  Court  of  the  United  States,  and 
tlicrefore  there  was  no  law  applicable  to  the  situation  In  the  absence  of 
an  express  contract?  The  right  of  recovery  in  such  cases  is  not  de- 
pendent upon  the  court  in  which  the  action  may  be  brought,  hut  upon 
the  question  of  the  principles  of  law  —  that  is,  tbe  system  of  law  — 
which  are  applicable  to  the  situation,  and  which  define  the  rights  and 
obligations  of  tlie  parties.  Under  the  principles  of  tbe  common  law, 
as  Che  same  existed  at  the  time  of  tbe  separation  between  the  colonies 
and  Great  Britain,  common  carriers  of  goods  assumed  certain  duties 
and  obligations  to  their  patrons.  The  adoption  of  the  Constitution  of 
the  United  States  certainly  did  not  change  the  relation  existing  be- 
tween the  carrier  and  the  public,  nor  in  any  way  aScct  the  obligations 
assumed  bj'  the  carrier.  The  Constitution  conferred  legislative  control 
over  foreign  and  interstate  commerce  upon  Congress,  reserving  to  the 
several  States  legislative  control  over  intrastate  commerce.  This 
3^  diMsion  of  legislative  control  did  not,  however,  abrogate  the  common- 
law  pniiciple  then  in  force.  Thus,  in  Boyce  v.  Anderson,  2  Pet.  150, 
the  question  presented  was  whether  the  strict  rule  of  the  common  law 
in  regard  to  liability  for  goods  lost  could  be  applied  in  the  case  of 
slaves ,  and  tt  was  held  that  it  would  not  be  applied,  as  slaves  were 
human  beings  having  a  volition  of  their  own  ;  but  it  was  held  that 
"  the  ancient  rule  that  the  carrier  is  liable  only  for  ordinary  neglect 
still  applies  to  them."  In  determining  the  rights  of  the  parties  in  this 
case,  the  Supreme  Court,  speaking  by  Marshall,  C.  J.,  relied  upon  the 
common  law  for  its  guidance.     In  Bank  of  Kentucky  v.  Adams  Exp. 
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Co.,  93  n.  S.  174,  the  qDestion  srose  as  to  the  liability  or  the  express 
company  for  certain  packages  of  money  seot  from  'Sew  Orloaps,  La. , 
to  Louisville,  Ky.,  and  which  were  destroyed  by  Sre  while  in  trsosit, 
the  bills  of  lading  ooutaining  stipulations  in  respect  to  the  liability  of 
the  company.  It  will  be  noticed  that  the  shipment  was  from  one  State 
to  another,  and  therefore  was  of  the  nature  of  interstate  commerce. 
In  tbe  course  of  the  opinion  it  is  said :  "  We  have  already  remarked 
that  the  defendanta  were  common  carriers.  .  ,  .  Having  taken  up  tiie 
occapatioD,  its  fixed  legal  character  could  not  t>e  thrown  off  by  any 
declaration  or  stipulation  that  they  should  not  be  considered  such  car* 
riera.  Tbe  duty  of  a  common  carrier  is  to  transport  and  deliver  safely. 
He  is  made,  by  law,  an  insurer  against  all  failnre  to  perform  tills  duty, 
except  such  failure  as  may  be  caused  by  the  public  enemy,  or  by  what 
is  denominated  the  '  act  of  God.'  .  .  .  Tlie  exception  or  restriction  to 
the  common-law  liability  iotrodnced  into  tiie  bills  of  lading  given  by 
the  defendants.  ..." 

Thus  we  have  the  express  declaration  that  a  common  carrier  engaged  \,.-^ 
in  interstate  commerce  is  subject  to  the  common-law  liability  pertain- 
ing to  his  occupation.  Many  otber  cases  of  like  import  are  to  be  found 
in  the  Supreme  Court  Reports,  in  which  it  is  assumed  that  the  princi- 
ples of  the  common  law  are  applicable  to  common  carriers  engaged  in 
foreign  or  interstate  commerce ;  and  I  can  see  no  good  reason  for  hold- 
ing that  the  duties  and  obligations  imposed  upon  a  common  carrier  by 
the  common  law  are  not  operative  when  he  undertakes  tbe  transporta- 
tion of  property  trom  State  to  State.  It  Is  said  in  argument  thiit  the 
obligations  imposed  upon  common  carriers  are  largely  baaed  upon  con-l  ^^ 

siderations  of  pnblio  policy ;  that  each  State  determines  for  itself  whati     U.^  i       \^t^ 

its  public  policy  demands ;  and  that  the  courts  of  the  United  States  1  (  V.v^* 

can  rec<^nize  and  enforce  only  the  pnblio  policy  of  the  State.    Tliere  '     T     i   t*'      \ 
is  a  public  policy  of  tbe  nation  as  well  as  that  of  the  several  States.!     \  *-'       ' 
As  to  all  such  matters  as  are  reserved  to  the  States,  and  are  tberefore.l 
wiUiout  the  plane  of  national  control,  it  may  well  be  that  it  is  for  each  i 
State  to  determine  what  public  policy  dictates  with  regard  thereto.  1 
The  rule  of  the  common  law  Is  that  no  one  can  lawfully  do  that  which 
is  ii^nrious  to  the  public,  or  which  conflicts  with  the  prevailing  acnti- 
ment  or  interest  of  the  community.     In  determining  whether  a  given 
act  or  course  of  conduct  is  injurious  to  the  public  interests,  regard 
must  be  had  to  the  circumstances.     That  which  the  public  interests 
nay  demand  in  one  locality  may  not  be  suited  to  the  interests  o 
Other  locality.     There  are  many  matters  of  a  local  nature  which  it 
each  State  to  regulate  and  control  for  itself,  either  by  legislation, 
by  Judicial  declarations  of  the  results  derivable  from  the  application  o 
common-law  principles  to  the  existing  surroundings.     On  the  otberj 
hand,  there  are  many  matters  which  affect  the  entire  country,  which  I 
are  therefore  of  national  importance,  and  which  must  be  dealt  with 
accordingly.    In  deciding  legal  questions  arising  out  of  the  latter  class  r 
of  cases,  courts  are  not  confined  to  the  inquiry  whether  the  particular  ^ 
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(State  in  which  the  court  may  be  Bitting,  has  an  established  public 
policy  touching  the  subject-matter,  but  they  will  apply  the  recognized 
principles  of  general  Jurisprudence,  to  wit,  the  principles  of  the  com- 
mon law,  or  of  the  law  of  nations,  or  of  the  law  maritime,  aa  the  nature 
of  the  particular  case  may  demand.  ThuB,  in  Oscanyan  v.  Arms  Co., 
103  U.  S.  261,  the  Supreme  Court  held  that  a  contract  entered  into 
between  a  consul  general  of  the  Ottoman  government  residing  at  New 
York,  and  a  company  engaged  in  supplying  arms,  whereby  the  former 
was  to  be  paid  a  commission  upon  all  contracts  secured  through  his 
aid  was  void,  even  though  it  might  be  valid  in  Turkey,  it  being  s^d: 
"  But  admitting  this  to  be  otherwise,  and  that  the  Turkish  government 
was  willing  that  its  officers  should  take  commissions  on  contracts  ob- 
tained for  it  by  their  influence,  that  is  no  reason  why  the  courts  of  the 
United  States  should  enforce  them.  Contracts  permissible  by  other 
countries  are  not  enforceable  in  oar  country  if  they  contravene  onr 
laws,  our  morality,  or  our  policy." 

The  variety  of  cases  in  which  tiiis  doctrine  is  applied  may  be  seen 
by  reference  to  Marshall  v.  Railroad  Co.,  16  How.  814 ;  Tool  Co.  v. 
Norria,  2  Wall.  45  ;  Trist  v.  Child,  21  Wall.  441 ;  Meguirew.  Corwine, 
lOlU.  S.  108  ;  Texas  v.  White,  7  Wall.  700 ;  Hanauer  w.  Doane,  12 
WaU.  342 ;  Thomas  v.  City  of  Richmond,  id.  349 ;  Woodstock  Iron 
Co.  V.  Richmond  &  D.  Extension  Co.,  129  U.  S.  643.  In  these  cases, 
and  others  of  similar  import,  the  Supreme  Court  does  not  base  Ute 
rulings  upon  the  local  law  of  anj'  State,  for  in  the  majority  of  the  cases 
the  question  arose  in  connection  with  matters  outside  Uie  plane  of 
State  control.  Thus,  In  Trist  v.  Cliild,  tupra,  a  bill  inequity  was  filed 
to  enforce  an  agreement  for  services  rendered  in  getting  through  Con- 
gress a  bill  for  payment  to  Trist  of  a  remuneration  for  his  services  to 
the  United  States  in  negotiating  the  treaty  of  Guadalupe  Hidalgo  with 
Mexico.  Mr.  Justice  Swayne,  speaking  for  the  court,  declared  that: 
"  It  is  a  rule  of  the  common  law,  of  universal  application,  that  where  a 
coutract,  express  or  implied,  is  tainted  with  either  of  the  vices  last 
named  as  to  the  consideration  on  the  thing  done,  no  alleged  right 
fbunded  upon  it  can  be  enforced  in  a  court  of  justice." 

I      Applying  t^ia  rule  of  the  common  law  to  the  facts  of  the  case,  the 

I  agreement  sougETto^be  enforced  was  held  void. 

The  conclusion  I  reach  upon  this  subject  is  that  at  the  time  of  tbe 
separation  of  the  colonies  from  the  mother  country,  and  at  the  time  of 
the  adoption  of  the  Constitution,  there  was  in  existence  a  common 
law,  derived  from  the  common  law  of  England,  and  modified  to  suit 
the  surroundings  of  the  people ;  that  the  adoption  of  tlie  Constttntioa 
and  consequent  creation  of  the  national  government  did  not  abrogate 
this  common  law ;  that  the  division  of  governmental  powers  and  duties 
between  the  national  and  State  governments  provided  for  in  the  Con- 
stitution did  not  deprive  the  people  who  formed  the  Constitution  of  the 
benefits  of  the  common  law;  that,  aa  to  such  matters  as  were  by  the 
Constitution  committed  to  the  control  of  the  national  govemmenti 
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tbere  were  &pplic:ab1e  thereto  the  law  of  uationa,  the  maritime  law,  the 
prinoiples  of  equity-,  and  the  common  law,  according  to  the  nature  of 
the  particular  matter ;  that,  to  secure  the  enforcement  of  theae  several 
Byatems  when  applicable,  the  Constitution  and  Congreas,  acting  in  fur- 
therance of  its  proTieionB,  have  created  the  Supreme  Court  of  the 
United  States  and  the  other  courts  inferior  thereto,  and  have  conferred 
npoD  these  courts  the  right  and  power  to  enforce  the  principles  of  the 
law  of  nattons,  of  the  law  raarilime,  of  the  system  of  equity,  and  of  the 
common  law  in  all  oases  coming  within  the  Jnriadiction  of  the  federal 
courts,  applying,  in  each  instance,  the  system  which  the  nature  of  the 
case  demands;  that,  as  to  all  matteis  of  national  importance  over 
which  paramount  legislative  control  is  conferred  upon  Congreas,  the 
courts  of  the  United  States  (the  Supreme  Court  being  the  final  arbiter) 
have  the  right  to  declare  what  are  the  mles  deducible  from  the  princi- 
jdea  of  general  jurisprudence  which  control  the  given  case,  and  to 
define  the  duties  and  obligaUons  of  the  parties  thereto ;  that  the  com- 
mon law  now  applicable  to  matters  committed  to  the  control  of  the 
national  government  is  based  upon  the  common  law  of  England,  as 
modified  by  the  surronndings  of  the  colonists,  and  as  developed  by  t^e 
growth  of  our  institutions  since  the  adoption  of  the  Constitution,  and 
the  changes  in  the  business  habits  and  methods  of  our  people ;  that 
the  landing  force  of  tbe  principles  of  this  common  law,  as  applied  to 
matters  afl'eoting  the  entire  people,  and  placed  under  the  control  of  1 1 
the  nadonal  government,  is  not  derived  ft>om  the  action  of  the  States,  I  . 
aod  is  no  more  subject  to  abr(^tjon  or  modificatioD  by  State  legisla- 1 
tion  than  are  the  principles  of  the  law  of  nations  or  of  the  law  mari- 
time. The  transactions  out  of  which  the  present  controversy  arises 
pertain  to  interstate  commerce.  The  defendant  company,  when  en- 
gi^ed  in  transporting  the  grain  and  cattle  of  plaintiflT  trom  Iowa  to 
Chicago,  111.,  was  acting  as  a  oommon  carrier  of  property,  and  as- 
sumed all  the  duties  and  obligations  pertaining  to  that  occupation^k 
In  determining  the  obligations  assumed  by  a  common  carrier  engaged  I 
in  interstate  commerce,  the  court  has  the  right  to  apply  the  rules  of  ■ 
the  common  law,  unless  the  same  have  been  changed  by  oompetentljl 
legislative  action,  and  therefore,  in  the  present  case,  all  shipments  made  • 
before  the  adoption  of  the  Interstate  Commerce  Act  are  governed  by 
tiie  common  law,  and  those  made  since  the  adoption  of  that  act  by 
3  law  as  modified  by  that  aot^  .  .  . 


1  nie  remainder  of  the  Di^iiiim,  upon  snothw  point,  b  omitted.— Ed. 
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Circuit  Coubt  or  the  Ukited  States,  N.  DtST.  Illinois.     1894. 

{Seporled  SI  Ftderai  BeporUr,  CB.] 

r.    --i^^  Gkossccp,  J.    This,  with  other  cases  fjiTolviDg  the  same  questions, 

'  '''^  Don  comes  on,  upon  motion  of  the  defendant,  for  leave  to  withdraw 

pleas,  and  file  demurrers  to  the  declaration.  The  dispositJon  of  the 
motion  is  dependent  upon  whether  the  declarstioa  sets  out  a  good 
cause  of  action,  and  is  practically,  therefore,  a  demurrer  to  the 
declaration.  The  declaration  differs  in  some  respects  fW>m  its  pred- 
ecessor, bat,  before  entering  upon  the  effect  of  tliis  difference,  I  pro- 
pose to  revert  to  the  original,  questions  discussed  in  my  former  opinion. 
Switt  V.  Railroad  Co.,  58  F'ed.  838.  I  do  this  because  the  conclasioas 
of  that  opinion  have  been  persistently  and  ably  combated,  not  only  in 
current  legal  periodicals,  but  also  by  some  of  the  courts  of  the  other 
circuits. 
tU^iti-^  Tlie  conclusions  to  which  I  arrived  in  the  former  opinion  may  be 
;         ^  ,>- ^S--""^  Bumraarized  as  follows:  The  right  to  recover  from  common  carriers 

'2'.''^'^'  for  unreasonable  exactions  must  be  found  in  some  positive  law  of  the 

land,  applicable  to  the  case  in  hand.  Snob  a  prohibition  is  in  fact 
found  in  the  common  law ;  but  it  is  not  applicable  to  the  case  in  liand, 
unless  there  be  a  common  law  of  the  United  States,  as  a  distinct  sov- 
ereignty, because  the  regulation  of  the  rates  upon  whicli  the  suit  is 
dependent  is  within  the  scope  of  interstate  commerce,  and  an  exclu- 
sively national  affair,  in  which  the  need  of  uniformity  is  Imperative. 
There  is  no  common  law  of  the  United  States,  as  a  distinct  sovereignty  ; 
and  there  being  no  pronouncement  of  Congress  upon  this  subject, 
either  expressly  or  impliedly,  outside  of  the  Interstate  Commerce  Act, 
and  this  action  not  having  been  brought  under  the  Interstate  Commerce 
Act,  there  is  no  law,  either  of  the  United  States  or  the  State,  applica- 
ble to  the  case  in  hand,  and  there  can  therefore  be  no  recovery. 

The  only  link  in  the  foregoing  sumraarj'  that  has  met  with  serious 
objection  is  th§  one  which  affirms  the  non-existence  of  a  United  States 
common  law.  Indeed,  it  is  conceded  that  unless  a  prohibition  against 
the  ezactdoD  of  unreasonable  rates  is  to  be  found  in  the  body  of  the 
laws  in  force  in  the  United  States,  outside  of  the  scope  of  State  juris- 
prudence, an  action  such  as  this  cannot  be  sustained  in  the  courts,  eitiier 
of  the  United  Stat«s  or  the  States,  for,  confessedly,  the  right  to  sustain 
;  them  in  the  courts  of  the  States  is  predicated  upon  the  Jurisdiction  of 

I        ^,\ ;  «>>■-      State  courts,  in  most  inatances,  to  enforce  personal  rights  growing  out 

.'  li  ^  <.-.^-  '-"^  ot  .Uaite4  States  law.    In  my  former  opinion,  I  assumed  that  there 

.>,Jbt/i  c>^  ^^  i^o  common  law  of  the  United  States,  baaing  that  assumption  npon 

the  repeated  declarations  of  the  Supreme  Court.    These  declarations, 

I  confess,  were   not  decisive  of  the   particular  cases  in  which  they 

occurred,  and  have  not  been  accompanied  by  any  discussion  of  the 
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coDsideratioDB  upoD  which  they  ftre  fouDded ;  but  throaghont  the 
literature  of  that  tribuDal  they  have  occurred  often  enoagh,  without 
even  the  euggeatlon  of  a  probable  controversy,  to  justify  their  accept- 
ance as  the  settled  pronouncement  of  the  court.  I  propose  aoir,  how- 
ever, to  consider  t^e  proposition  as  if  it  were  wholly  original  and 
undecided. 

Assuming  that  the  regulation  of  freight  rates  npon  interstate  com- 
merce IS  exclusively  a  national  affair,  is  there  any  law  of  the  United 
States  applicable  to  the  case  in  hand,  except  such  aa  may  be  found  to 
have  arisen  from  the  legislation  of  Congress?  Is  there  any  common- 
law  prohibition  against  unreasonable  rates  ?  Is  there  any  United  States 
common  law  at  all?  This  inquiry  can  only  be  auswered  by  talcing  a 
rapid  glance  at  the  whole  sweep  of  our  dual  ByBtem  of  government,  and 
its  legal  settings  upon  the  Jurisprudence  of  the  past.  ^/I    't  ^a  L 

What  is  law?  In  the  sense  under  review,  it  is  a  rule  of  civil  conduct  (  (V**^ 
prescribed  by  the  supreme  power  in  the  State.  Mere  definitions  of  I 
riglit  and  wrong  are  not  necessarily  law.  They  may  be  so  manifestly 
just  that  they  ought  to  control  civil  conduct,  but  the  citizen  ia  nnder      -  j^*-'^ 

no  legal  obligation  to  obey  tfaem  unless  they  are  the  expressed  com-l'L*;g:^—'.'r"  -, 


M 
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i  power  in  the  State.     A  rule  of  c 
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have  the  force  of  law,  must  emanate  from  some  power  that  is  supreme 
in  the  6e!d  to  which  the  rule  belongs.    When  we  would  know  what  the      .     l_^.^J■'■  l 

law  13,  therefore,  we  must  inquire  always  from  what  power  it  proceeds,  ^M^ '   ^^, '    '  :  \ 
and  the  right  of  that  power  to  prescribe  it  ^>''     *       "' 

I     No  one  doubts  the  existence  of  some  law  ol  the  land  everywhere.     '  _\^i '"--    T  0^^ 
No  plain  or  valley,  no  nook  or  corner,  to  which  the  dominion  of  man  "■  '     iLA-'"'*^^  ^-^  -' 
has  extended  itself,  is  without  some  law  of  the  land.     Indeed,  law  is  ^  '^     i-'f 
the  breath  of  dominion^jats  commands  are  to  be  found  in  the  express  ^yw^^     .  f 
enactments  of  the^sove  reign  legislative  bodies,  in  the  body  of  our        J^.'      \i'^ 
'l^idicial  decrees,  aW  in  those  ancient  systems  of  law  to  which  thea^^'*   ^^ '-^ 
later  emanations   are   only    supplementary.      The    last    named    weret^ 
brought  to  the  shores  of  America  by  the  feet  of  the  early  emigrants ; 
by  the  Englishmen,   the  common  law;   and,  by  the  Frenchmen  and 
Spaniards,  the  civil  law.     Each  of  these,  —  the  civil  and  the  commmi 
law,  —  within  tbe  respective  boundaries  into  which  they  have  settled, 
constitutes  the  fundamental  rules  of  civil  conduct ;  and  there  is  no  inch 
of  our  soil  in  which  one  of  them  is  not  in  force.     But,  as  we  have  seen, 

(law  ia  not  simply  &  rule  of  civil  conduct,  but  a  rule  n  re  scribed-  hv  the 
supreme  power  in  the  State.  Now,  the  supreme  power  of  the  State  is, 
with  us,  divided.  Tlic  line  of  diviaion_is.  not  territiirial^  b^t  t^pinal. 
Each  inch  of  soil  is  subiect  to  the  rule  of  two  powers  of  State,  over- 
lapping  each  other  in  some  rGspeots.  but  never  conflicting,  and  divided 
always  according  to  prearraujietrconiti't^itio'nal  adjustments.  In  some 
fields  the  nation  is  the  sole  power  to'prescnbe  rules  of  conduct,  in  other 
fields  that  power  is  exclusively  fn  the  State,  and  in  still  other  fields  it 
is  concurrent.  It  is  plain  that  in  the  first  of  these  fields  the  emanation 
of  a  rule  of  conduct  fVom  the  State,  as,  in  the  second,  a  like  emanation 
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VC^  .  \}^^^^>  fro™  ^^  nation,  would  not  have  the  effect  of  law.  Neither,  in  the  field 
J^y"^  y^  ^^  of  the  other,  is  a  power  in  the  State.  The  nation  has  not  the  power  to 
"         1-^  >-  -  preaoribe  mlee  of  civil  conduct  within  the  field  exclnaively  belonging 

to  the  State.  The  State  has  not  the  power  to  prescribe  rules  within  the 
fields  exclaaivelj  belonging  to  the  nation.  From  each  of  these  two  flelds, 
the  nation  and  the  Stat«,  as  the  case  may  be,  is  excluded  as  a_^20ttr- 
Kow,  this  must  apply  as  well  to  the  system  of  law  to  whichtho  bov- 
ei-eign  succeeds  as  to  that  which  it  immediately  creates ;  to  the  com- 
mon or  civil  law  as  well  as  to  that  which  comes  from  its  own  legislative 
or  judicial  will.  In  other  words,  the  State  or  nation,  having  no  power 
to  give  law  in  the  fields  exclusively  belonging  to  the  other,  Ic^cally, 
can  have  succeeded  to  no  law  applicable  to  such  fields.  Neither  can 
have  a  common  law  or  a  civil  law  within  flelds  to  which  it  can  extend 
no  law  at  all. 

But  the  contention  is  that,  the  lawgiving  power  being  divided 
topically  between  State  and  nation  by  the  Constitution,  each  of  the 
participants  is  both  the  rightful  current  lawgiver,  and  the  rightful 
successor  to  the  common  law,  in  the  specific  field  apportioned  to  it; 
from  which  it  would  follow  that  the  common  law,  like  its  own  l^is- 
lation,  is  prescribed  by  the  State  as  a  rale  of  civil  coodnct  within 
the  field  of  powers  belonging  to  the  State,  and  by  the  nation  within 
the  field  of  powers  belonging  to  the  nation.  In  ottier  words,  that  the 
common  law  or  civil  law,  as  the  case  may  be,  prevails  everywhere, 
and  on  every  subject,  but  the  source  of  the  command  is  natioual  or 
State  according  to  the  line  of  demarkation  between  tbe  flelds  of 
power  of  the  nation  and  State.  This  premise  accepted,  it  would 
follow  that  the  nation,  having  power  to  regulate  interstate  commerce, 
has  succeeded  within  that  field,  as  sovereign  and  lawgiver,  to  the 
commands  embodied  in  tbe  common  law,  and  that  within  that  field 
tbe  common  law,  attributable  to  the  nation,  as  sovereign,  is  in  force. 
I  I  The  error,  if  there  be  any,  is  in  the  assumption  of  the  premise.  It 
ii  .1-   \^f_^  tAjU-f^^       '^  *™*  '^^^  ^^  State  has,  by  qgccession  or  adoption,  prescribed  the 

£r^^ ^  common  law  to  its  citizens  upon  subjects  within  the  field  of  power  of 

,%    \.'  liB  State.     Whether  the  common  law  would  prevail  within  tbe  State 

'^  in  the  absence  of  express  adoption  by  statute,  it  is  not  now  neces- 

sary to  discuss.  It  is  true,  also,  that  upon  subjects  wholly  beyond 
that  field  the  State  can  prescribe  no  such  rules  of  conduct.  But  it  is 
not  neceaaau'y  t^*^^  l-bat  within  its  field  of  mere  power  the  nation  has 
succeeded  to  or  adopted  any  code  of  laws  as  rules  of  civil  conduct, 
except  those  to  be  found  in  its  legislation.  There  is  no  express 
adoption  of  any  system  of  laws  by  the  Constitution  or  by  statutet 
and  ttie  theory  of  the  national  government  does  not  n^^gsagauly  imply 
that  it,  as  sovereign,  succeeds  to  any  system  of  laws.  The  inquiry 
Is  one  of  fact,  rather  than  speculation,  and  is  to  be  solved  by  the 
intendments  of  the  Constitution.  The  inquiry  is  whether  the  Con-  ' 
Btitution  contemplated  that  within  its  field  of  power  the  nation  should 
succeed,  as  sovereign,  to  the  common  law,  or  whether,  within  that 


,..lt.' 


»Google 


SECT,   m.]    SWIFT  V.   PHILADELPHIA   k  aEADWCl'  RAILEOAD  CO.      119 

field,  no  law  should  be  preacribed  by  the  nation,  except  by  express 
or  implied  enactmenL 

It  is  pl&in  to  me  that,  so  far  as  the  nation  is  ooterritorial  with  the 
States,  the  latter  vas  intended.  The  great  balk  of  goTemmental 
r^ulation  was  meant  to  be  left  to  the  States.  The  field  of  power 
conferred  upon  the  nation,  oatside  of  that  essential  to  ita  functions 
and  defence  as  a  nation  among  nations,  is  principally  a  field  of  bare 
power.  Over  this  fleld  of  bare  power,  nnenforced  by  congressional 
enactment,  the  powers  of  the  State  overlap.  In  these  fields  of  bare 
power  there  are  two  sovereigns,  — the  State  until  the  nation  acts,  the 
nation  .only  after  it  acts.  Out  of  this  has  grown  np  the  doctrine  of 
concurrent  jarisdiction,  now  too  firmly  fixed  to  be  debated,  much 
less  denied.  Thus,  notwithstanding  the  power  of  Congress  to  estab- 
lish uniform  laws  on  the  subject  of  bankruptcy,  or  to  fix  the  stsndaid 
of  weights  and  measures,  or  to  regulate  interstate  commerce,  the 
States  tiave.  in  the  absence  of  national  laws  in  enforcement  of  these 
powers,  been  permitted  to  establish  their  own  systems  of  bank- 
ruptcy, their  own  standards  of  weights  and  measDres,  and  their  own 
regulation  of  the  great  multitude  of  incidents  to  interstate  commerce. 
It  is  settled  constitution al  law  that  over  these  fields,  in  the  absence 
of  congressional  enactment,  the  laws  of  the  State  —  both  those  that 
grow  out  of  legislation  and  those  that  have  come  over  from  the  com- 
mon law  —  are  the  law  of  the  land.  And  thus  it  is  that  largely 
within  the  field  of  even  the  expi-ess  powers  of  the  nation,  the  laws  of 
the  State  have  the  primary  place,  and  are  only  excladed  when  Con- 
gress so  wills  by  express  legislative  enactment 

Now,  what  consequences  follow  if  it  be  assumed  that  there  is  a 
common  law  of  the  nation,  —  rules  of  civil  conduct  prescribed  by  the 
nation  in  all  fields  of  its  constitutional  power?  The  legislature  of 
Illinois  has  adopted  the  common  law,  so  far  as  it  is  applicable  and 
of  a  general  nature,  and  all  acts  of  ttie  British  Parliament  made  in 
aid  thereof  prior  to  the  fourth  year  of  James  the  First,  exclusive  of 
designated  acts  of  Parliament.  We  may  assume,  for  illustration, 
that  the  common  law  of  the  United  States,  if  there  be  such,  witJiin 
the  fields  of  bankmptcy,  of  standards  of  weights  and  measures,  and 
of  interstate  commerce,  is  definable  in  the  same  terms.  There 
exists,  then,  a  common  law  of  the  United  States  over  the  subject- 
matter  of  bankruptcies,  standards  of  weights  and  measures,  and  com- 
merce between  the  States,  for  laws  relating  to  all  of  these  subjects 
had  grown  np  and  were  well  established  in  England  prior  to  the 
fourth  year  of  the  reign  of  James  the  First.  Is  such  transplanted 
Jorispmdence  the  law  of  the  United  States?  Have  its  mandates^ 
been  prescribed  by  the  nation  as  rules  of  civil  conduct?  If  so,  howl 
is  the  field  still  left  open  to  State  legislatjon?  By  what  authority] 
does  the  State,  in  the  face  of  such  exTstTng  national  common  law,) 
enact  and  enforce  bankrupt  and  insolvent  laws,  change  the  standardj 
of  weights  and  measures,  and  prescribe  the  mnltltude  of  regulations 
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Tthat  relate  to  commerce,  iDterstate  &b  well  aa  intrastate?  If  there 
I  be  existing  laws  apoQ  these  subjects,  referable  to  the  uatioD  as  their 
lautliorilj,  would  it  not  follow  that  all  legislation  of  the  State,  within 
Ithese  fields,  is  inoperative?  There  cannot  be  separate  aystems  of- 
Law  over  the  same  subject-matter  and  the  same  territory,  emanating 
jirotn  separate  sources  of  authority.  If  the  nation  already  hats  a  sys- 
tem, and  SQch  system  is  within  its  field  of  power,  the  State  camiot 
Invade  that  field  to  change  or  modify  it  The  State  could  as  effec- 
tiTely  repeal  or  alter  an  act  or  L;ongrese  relating  to  bankruptcies  or 
commerce  between  the  States  as  repeal  or  alter  the  nation's  common  #,»^'., 
law  touching  these  subjects,  if  there  be  such;  for  such  common  lawK/J^^ 


i^. 


would,  nntil  changed  by  Congress,  be  the  existing  mandate  of  thel' 
nation  upon  those  subjects.     The  proposition  contended  for  wooldljW'    M/ 
exclude  at  once  the  whole  conception  of  concurrent  jurisdiction,  and  ^Syy 
leave   the   State  without  any  power  upon   any  subject  concerning  (^   ^  - 
Iwhich  Congress  was,  under  the  Constitution,  authorized  to  legislate.  '  ^"A 
t  would  break  down  at  one  stroke  the  vast  and  important  legialatioil  ^' 
i  StateS)  that  has  universally  been  recognized  and  enforced  as 
^the  law  of  the  land,  but  that  occupies  fields  within  the  bare  power  of 
f^  ^r  -  ^""congressional  legislation.     It  would  require  the  nation,  at  once,  to 
j)l>''\'^    enter  upon  what  it  has  never  yet  attempted,  except  as  the  imperative 
"      b  emergency  arose,  namely,  a  complete  code  of  laws  upon  every  poa- 
/    aible  subject  within  its  constitutional  powers,  where  the  provisions 
^of  the  common  law  had  become  antiquated  or  burdensome.     If  the 
nation  has  already  prescribed  the  common  law  upon  subjects  within 
the  field  of  its  power,  the  States  are  thereby  excluded,  and  tlie  whole 
doctrine  of  concurrent  jurisdiction  is  not  only  without  logical  basis, 
but  is  practically  and  inherently  impossible. 

An  argument  even  stronger  than  these  consequences  to  a  settled 
judicial  interpretation  of  the  Constitution  is  found  in  the  letter  of 
,  the  Constitution  itself.     To  no  one  more  than  to  the  framers  of  that 

instrument  was  it  apparent  that  two  systems  of  law  upon  the  same 
subject,  from  different  governmental  authorities,  could  Dot  harmoni- 
ously exist.     One  system  or  the  other  must  be  regarded  as  supreme. 
iHence,  it  was  provided  (article  6)  "that  the  Constitution,  and  the   ' 
[laws  of  the  United  States  which  shall  be  made  in  pursuance  tbereofi     ' 
jand  all  treaties  made  or  which  shall  be  made,  under  the  authority  o^^. 
1     I    the  United  States  shall  be  the  supreme  law  of  the  land  .  -  .  any- 
.A'l.-     '^thing   in   the  Constitution  or  laws  of  any  State  to  the  contrary 
W'^V^f-'  ■    .■' notwithstanding."    Observe  what   ia  made  the  aimreme  law:   The 
,  ;.    ,  .   .• -'■    "Constitution,  the_IawB  which  shall   be  made  in   pursuance  thereof, 

and  all  treaties  made,  or  which  shall  belmrae.     If,  under  the  Con- 
^  ^  '         '  stitution,  the  nation   adopted  or  succeeded  to  the  common  law  of 

England,  as  the  law  of  the  land,  within  the  field  of  national  power, 
why  should  there  have  been  no  mention  of  such  common  law  as  a 
part  of  the  suprame  law  of  the  land  ?  Why  should  it  be  exposed, 
any  more  than  the  Constitution,  or  the  acts  of  Congress  thereafter 
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made,  to  the  attack  or  modiBcatioD  ot  the  States  ?  Treaties  arc  nec- 
essaril;  made  laws  of  the  nation,  and,  hence,  the  existing  treaties 
were  made  inviolate  against  State  intrusion.  Wb;  should  the  then 
existing  lawsi  introduced  into  the  system  as  continuing  laws,  share 
a  different  fate?  Was  it  contemplated  that  the  rules  of  civil  cunduot 
prescribed  to  the  citizen  by  the  cation,  through  the  supposed  body 
of  the  common  law,  sbould  be  rules  only  ao  long  as  the  Stales  per- 
mitted? If  a  national  common  law  prevails,  it  is  by  virtue  of  the 
Cons titu tin D.  Can  any  reason  be  assigned  why  acts  of  Congress  '  '  i  a 
were  made  supreme,  while  this  supposed  act  of  the  Constitution  was  ^i/"^^  1  Q.ailA-' 
left  subservient?  'lL>V\''*'^j' ft-) 

The  new  government,  for  obvious  reasons,  was  compelled  to  ob-""^!    '    (>a''*'' 
serve  its  treaties,  bat.  excepting  these,  it  seems  plain  to  me  that  f/^*''     'i   .   /   I     '^-^ 
the  framera  of  the  Constitution  contemplated  a  government  whose    j        }'.  ■  '  .■ 
beginnings  were  there  and  then,  and  whose  commands  to  the  citizen    ^  i'     ^-^  t    ' 

must  be  found  in  the  letter  of  the  Constitution,  or  the  laws  thereafter     v   ^J        .   f!,-^^"' 
promulgated.     The  great  bulk  of  authority  was  left  with  the  States.  "  '\_^  i.    ^i}-f}y 
Each  of  these  had  already  existing  laws  that  covered  the  body  of      /1m[  '] 
ordinary  current  affairs.     The  nation  was  not  devised  to  give  law 
upon  these  -affairs.     It  was  invested  .with  a  field  of  vast  power,  bat 
only  to  be  entered  as  the  needs  of  nationality  from  time  to  time  gave 
rise.     No  national  common  law  was  necessary.     The  subjects  upon 
which  common  law  acted  were  principally  left  to  the  States,  and 
there  it  already  existed.     It  was  apparent  that,  as  rapidly  as  the 
nation  was   called  upon  to  enter  upon  its  fields  of  otherwise  bare 
power.  Congress  could  supply  the  laws  needed. 

But,  it  is  urged,  the  Snpreme  Court  has  invariably  recognized  the 
existence  of  general  law,  according  to  which  its  administration  of  V 

Justice  baa  proceeded.     Thus,  for  instance,  in  an  action  for  damages  ^ 

growing  out  of  negligence,  within  the  boundaries  of  Ohio,  the  Supreme 
Court  of  the  United  States  held  the  engineer  and  fireman  of  a  loco- 
motive, ranning  alone,  and  without  any  train  attached,  to  be  fellow 
servants  (Railroad  Co.  v.  Baugh,  149  U.  S.  368),  while  a  long  line 
of  decisions  of  the  Supreme  Court  of  the  State  held  they  were  not. 
So,  too,  the  Supreme  Court  of  the  United  States  held  that  t^e  payee 
or  indorsee  of  a  bill,  upon  its  presentment  to  the  drawee,  and  his 
refusal  to  accept,  bad  the  right  to  immediate  recourse  against  the 
drawer,  notwithstanding  a  statute  of  the  State  forbidding  suit  to 
be  brought  in  such  a  case  until  maturity  of  the  bill.  Watson  v. 
Tarpley,  18  How.  517.  It  is  insisted  that  these  and  other  cases 
show  the  existence  of  some  general  law,  separate  from  and  iudepend-  -    / 

ent  of  the  law  of  the  land  prescribed  by  the  States.  This  does  uotn 
in  my  opinion,  follow.  Indeed,  it  could  not  follow  without  introA 
ducing  into  the  jurisprudence  of  this  country  the  anomaly  of  thdl      /    '  ^' 

existence  of  two  laws  over  the  same  territory,  and  upon  the  sameT     '  i 
Bul4ect>atattef,  enforceable,  respectively,  according  to  the  accidents  I  -  \ 

of  the  residence  of  the  parties  between  whom  the  difFerencea  arise-  {  \  | 
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Snppose,  in  the  Ohio  case,  that  two  firemen  had  been  on  the  engine 
with  the  engineer,  and  both  had  been  injured  tlirongb  bis  negligence; 
one  of  the  firemen  living  in  the  State  of  the  defendant,  and  the  other 
living  in  another  State.     To  each  of  the  injured  the  locue  is  iden- 
tical; the  negligence  is  identical.     Is  it  possible  that  tbe  accidental 
difference  of  residence  brings  into  play  a  difference  of  law  affecting 
their  rights  so  radically?    Is  the  obligation  of  the  railroad  upon  the 
I        soil  of  Ohio,  ander  circamstances  identical,  different  to  the  Ohioan 
.         4    \       from  what  it  is  to  the  Eentuckian?    The  Supreme  Court  conld  not 
r. .    V.        (ji^^  ^  Ljl  have  so  held.     In  the  case  cited  the  federal  couit  administered,  not 
Ol\  *'*:    ji^r^Cr    P^*  Iftwof  the  United  States,  but  the  law  of  Ohio.     The  difference 
V  ^,t-— *^v     Vi^  1  ^t^^^"  ^*^  holdings  and  those  of  the  courts  of  Ohio  was  not  dae  to 
^'^     t>*^^^^^    1*^  difference  of  law,  but  to  a  different  interpretation  of  the  law.     In 
A^-  all  cases  to  which  the  jurisdiction  of  tbe  federal  court  is  extended, 

"^""^  its  duty  is,  not  only  to  ascertain  the  facts,  but  to  interpret  the  law 

applicable  thereto,  as  well.     The  law  is  the  same  law  interpreted  by 
'the  State  courts,  bnt  the  interpretations  are  not  necessarily  the  same. 
.    ^        The  decisions  of  the  State  court  are  not  necessarily  the  law,  bat  only 
V  V^  ^-'  I  '"^''^'^  "^  ^^  ''^^-     "^^^7  ™^7  ^^  mistaken  interpretations,  and 

\       '  I  therefore  incorrect  mirrors.     The  litigant  in  the  federal  court  is 

\-y     ^.i  <-  I  entitled  to  the  law  as  it  is,  not  simply  to  the  local  jadicial  refiection 

y     \\r\  \  V  ^^  ^^'     ^^^  ^^^  Supreme  Court  in  effect  said  in  that  case  was, 

V^     V    '  -  ^    \  ,    °'^^  ^^^  ''^^  '^'  applicable  to  the  case  before  it  was  different  from 

,  V  '         ^.>''    \  t        the  law  applicable  to  any  like  case  arising   in  Ohio,  but,  that  the 
d~    A    I.-         .c  .    ,. 'decisions  of  tbe  State  courts  had  not  accurately  evidenced  the  law, 
•   V, -X.  ^   '  ''    \         '"'*^  were  therefore  not  to  be  followed. 
,-'    -   jT^  '  V,  The  same  observation  applies  to  the  Mississippi  case.     Thegen- 

,iO'"     l^--'-  \,  eral  commercial  law  in  force  in  Miasissippi,  as  well   as  in  other 

V    -^  States  of  the  Union,  gave  tbe  payee  of  a  bill  immediate  recourse 

^\     "  ■  '  upon  the  drawer,  upon   the  refusal  of  the  drawee  to  accept.    The 

statute  of  the  State,  however,  forbade  suit  to  be  brought  until  after 
the  maturity  of  the  bill.  The  question  was  whether  a  litigant  seek- 
ing recovery  through  the  federal  courts,  before  maturity,  was  barred 
by  this  statute.  Undoubtedly,  the  State  had  the  right  to  modify  the 
commercial  law  that  should  prevail  within  its  boundaries.  But  the 
statute  in  question  created  no  change  in  substance  of  the  commerci^ 
law,  but  only  in  the  remedy  that  the  parties  should  enjoy.  It  was 
purely  remedial,  and  not  substantive,  and,  so  far  as  it  was  remedial 
was  not  necessarily  binding  upon  the  federal  court  The  federal 
coart  sat  in  Mississippi  to  enforce  the  commercial  law  applicable 
to  tbe  given  case,  and  as  such  was  an  independent  tribnnal,  to  be 
governed,  as  to  its  remedial  rules,  by  the  procedure  to  be  found  in 
the  common  law,  the  acts  of  Congress,  and  the  policy  of  the  State, 
BO  far  as  such  was  found  just  and  applicable.  Whether  the  prohibi- 
tion of  this  remedial  statute  should  be  applied  to  a  suitor  in  the 
federal  tribunal  was  to  be  determined  by  itself,  npon  cooaideratioos 
of  justice,  and  did  not  mandatorilv  follow  the  enactment  of  the  looaJ 
statute. 
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That  the  federal  courts  eDforce,  not  a  general  law  of  the  United 
States,  but  the  law  of  the  particular  States  applicable  to  the  contro- 
veray,  ia  demonstrated  by  an  illustration  arising  every  day.  At 
common  law,  neither  the  heirs  nor  administrators  could  recover  dam- 
i^es  for  the  death  of  the  decedent,  though  caused  by  negligence. 
There  has  been  no  act  of  Congress  changing  this  rule.  In  most 
of  the  States,  however,  the  common  law,  in  this  respect,  has  been 
modified  by  permitting  a  recovery  in  snch  cases  to  a  given  amount. 
The  federal  courts  are  every  day  made  the  scene  of  such  suits.  Are 
the  judgments  granted  therein  in  pursuance  of  any  common  law  of  the 
United  States?  Manifestly,  not;  for  in  the  common  law,  unmodi- 
fied, there  can  be  found  no  warrant  for  such  suits.  The  actions, 
though  in  the  federal  court,  are  based,  as  in  the  State  court,  upon 
rules  of  civil  conduct  prescribed  by  the  State  through  its  adopted 
common  law,  with  the  modificatioos  thereof  prescribed  by  the  State. 

I  can  conceive  that  it  may  be  said  that  though,  in  the  illustratioD  k 
given,  the  federal  courts  enforce  State  law,  it  would  not  follow  that,  I 
in  actions  arising  from  matters  within  the  field  of  the  nation's  I' 
powera,  the  federal  court  may  not  find  a  United  States  common  law| 
to  enforce.  I  am  not  considering  that  distinction,  but  am  treating  | 
of  cases  which  are  ui^ed  wholly  irrespective  of  such  distinction. 
Neither  the  Ohio  nor  the  Mississippi  case  cited,  nor  any  of  those  to 
which  my  attention  has  been  called  in  that  connection,  involved  sub- 
jects within  the  field  of  the  nation's  power.  The  Ohio  case  arises 
from  the  law  of  negligence,  —  a  purely  police,  and  therefore  local, 
regulation,  —  and  the  Mississippi  case  does  not  disclose  any  element 
of  interstate  commerce  or  other  national  power.  Indeed  if  the  deci- 
sions cited  established  the  existence  of  a  United  States  common  law 
or  general  law  over  the  subject-matters  involved,  it  would  follow  that 
the  line  of  demarkation  between  State  and  national  fields  of  ponex 
had  nothing  to  do  with  the  s<dation. 

But  it  Is  urged  that  the  Reports  abound  with  cases  in  which  the 
federal  courts,  in  construing  ordinances  and  statutes,  and  otherwise 
ascertaining  the  rights  of  parties,  resort  for  light  to  the  common 
law.  It  could  not  be  otherwise.  The  common  law  is  the  back- 
ground against  which  the  outlines  of  our  institutions  are  drawn,  and 
the  foundation  upon  which  the  transactions  of  onr  race  are  bnilded. 
It  is  as  essential  to  interpretation  as  light  is  to  the  operations  of 
the  microscope.  But  it  is  not  thereby  made  the  law  of  the  land. 
Mechanics  and  medicine  are  likewise  essential  to  interpretation. 
Only  by  looking  into  their  fields  can  courts  accurately  ascertain  the 
meaning  of  many  transactions  or  statutes.  They  are  the  settings  of 
transactions  and  stathtes,  but  do  not  by  reason  of  that  become  a  pan 
of  the  law  of  the  land.  The  law  of  the  land  is  a  rule  of  civil  con- 
duct prescribed  by  the  supreme  power  in  the  State.  An  appeal  to  1 
the  common  law  for  light  is  entirely  distinct  from  a  searob  of  tbej 
law  of  the  land  for  the  evidence  of  a  command. 
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But,  it  is  aaked,  what  lavr  prevails  in  the  Territories  and  the  Dia- 
trict  of  Columbia?  The  CoDBtitation  itself  anawera.  Upon  Con- 
gress is  conferrefl  (art.  1,  aeot.  8)  the  rigbt  "to  exercise  ezclusire 
legislation  "  over  the  District  of  Columbia,  and  all  places  purchased 
for  the  erection  of  forts,  arsenals,  etc.,  and  (art.  i,  sect.  3)  to  "make 
all  needful  rules  and  legnlationa  respectiag  the  territory  of  the  United 
States."  Over  the  area  covered  bj  the  Territories  and  the  District 
of  Columbia,  therefore,  there  is  but  one  aovereign.  The  territorial 
governmeuts  are  aimply  the  ageuciea  of  the  nation,  and  are,  in  this 
respect,  different  from  the  States.  But,  as  I  have  pointed  out,  there 
is  a  law  of  the  land  attached  to  every  inch  of  our  soil.  It  is,  in 
some  caaeB)  the  common  law;  in  otfaera,  the  civil  law,  — dependeot 
chiefly  upon  the  character  of  the  earlier  dominion  extended  over  it. 
Now  there  being  but  one  sovereign,  —  the  nation,  —  the  common 
law  or  the  civil  law,  as  the  case  may  be,  is  necessarily  attributable 
to  it,  aa  the  only  supreme  power  in  the  State.  Here  the  nation  has 
aucceeded  to  the  earlier  sovereignties  which  prescribed  the  common 
or  civil  taw  aa  the  law  of  the  land.  There  is,  therefore,  a  common 
or  civil  law  of  the  United  States  over  those  areas  not  yet  taken  into 
the  boundaries  of  the  Stntes. 

But  there  is  no  inconsistency  between  this  and  the  position  here- 
inbefore taken.  Each  inch  of  soil  necessarily  has  its  law  of  the 
land,  but,  in  the  areas  in  which  the  nation  and  State  are  coteiritorial, 
the  sovereignty  to  which  all  law  is  attributable,  except  such  as  is 
found  in  the  Constitution  of  the  United  States  and  the  laws  in  pur- 
suance thereof,  and  the  treaties,  is  that  of  the  State.  There  the 
common  law  is  not  attribntable  to  the  United  States  as  sovereign, 
|because  neither  the  Constitution,  nor  lawa  of  the  United  Statea  in 
pursuance  thereof,  have  so  adopted  it.  The  distinction,  though  it 
might  theoretically  and  speculatively  be  otherwise,  is  aotnal,  as 
shown  by  the  intendments  of  the  Constitution  and  the  doctrine  of 
concurrent  Jurisdiction  already  pointed  out,  and  it  is  only  with 
actualities  that  the  court  can  deal. 

It  is  also  asked,  what  law  ia  in  force  upon  the  navigable  waters 
^^  of  the  United  States,  unless  there  be  a  general  law  of  the  United 
u.^.  , :  States?  The  answer  is  again  found  in  the  Constitution  (art  3, 
•  V  .■>  sect.  2),  which  extends  the  judicial  power  of  the  United  States  to  all 
cases  of  admiralty  and  maritime  jurisdiction.  This  is  an  express 
bestowal,  in  the  fundamental  law  of  the  land,  of  all  maritime  power 
and  authority,  upon  one  of  the  departments  of  the  nation.  The 
.  _\,  -^  'T:>eatowal  is  as  broad  and  as  exclusive  as  the  power  to  declare  war. 
'^  -  V  It  necessarily  carries  with  it  the  code  of  rules  applicable  to  maritime 
•i  \  ^'  Y-I'  jurisdiction.  That  code  is  specifically  a  national  code.  It  is  neither 
j\j-"^  \ ,  •^^'  \, '"  ^  common  law  nor  general  law.  It  is,  in  the  language  of  Justice 
^^:  ,:>•  '^^*."  Bradley,  in  The  Lottawanna,  21  Wall.  658,  "like  international  lawa, 
,       .-■'  '.     ^^.  ■  or  the  laws  of  war  which  have  the  effect  of  law  in  any  country  no 

A^t  "   "'A ''  further  than  they  are  accepted  and  received  as  such."    The  clause  is 
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simply  the  bestowal  upon  the  nation  of  a  purely  natioDsl  power,  self- 
enforcing  by  the  employment  of  such  rules  aa  the  nation  alone  may 
prescribe.  Bat  beyond  this  special  jurisdiction,  carved  ont  of  the 
general  jurisdiction,  and,  for  national  purposes,  bestowed  exclu- 
sirely  upon  the  national  government,  the  laws  of  the  States  within 
whose  territories  the  navigable  waters  lie  are  still  in  force,  subject 
to  the  exigencies  and  necessities  of  the  maritime  power.  The  terri- 
tory covered  by  the  navigable  waters  is  under  the  law  of  the  land 
which  the  proper  State  may  prescribe.  The  existence,  therefore,  of 
this  power  in  the  nation,  adds  nothing  to  the  proposition  that  there 
is  a  United  States  common  law  of  the  land. 

But  it  is  said  that,  if  there  is  no  United  States  common  law  apply- 
ing  to  the  field  of  interstate  commerce,  there  coald  have  been,  antti 
the  enactment  of  the  Interstate  Commerce  Act,  no  law  in  that  field 
whatever.  And  it  is  inferred  from  this  that  common  carriers  within 
that  fleldi  until  the  enactment  of  the  Interstate  Commerce  Act,  could 
not  have  been  liable  for  refusing  to  receive  goods  or  passengers,  or 
delaying  their  arrival,  or  for  other  like  wrongs  or  detinqnencies.  It 
is  never  safe  to  ai^ne  the  existence  of  a  law  from  the  necessities  that 
ought  to  give  rise  to  it.  The  sovereign  power  does  not  always  meet 
even  the  apparent  needs.  And,  if  law  were  always  to  be  iofened 
where  needs  were  found,  I  fear  a  diversity  as  wide  as  the  persona] 
predilections  of  the  judges  would  be  introduced.  But  the  gaping 
vacuum  upon  which  the  argument  is  predicated  does  not  in  fact 
exist  The  power  of  the  nation  over  interstate  commerce  is  exclu- 
sive only  in  respect  of  those  features  where  a  uniform  rule  is  impera- 
tive, —  features  that  are  essentially  national  affairs.  In  all  othe^ 
respects,  until  Congress  acts,  the  field  of  interstate  as  well  as  intj 
state  commerce  is  occupied  by  the  power  and  existing  taws  of  tht 
State.  Into  this  jatter  clasaification,  undoubtedly,  would  fall  th( 
duty  of  the  (Vinini<in  pinTifr  t/i  receive  all  proper  goods  offered  t<i 
for  transportation,  to  make  no  undue  discrimination  between  shippert^ 
if  a  like  class,  ana  to  transport  with  reasonable  expedition.  ThiBrei 
nothing  essentially  national  in  these  requirements.  They  can 
--itsnnabty  be  left  to  the  judgment  of  the  local  law  where  the  goods 
.^jr^  are  offered.     Indeed,  the  constant  and  uninterrupted  application  of 

^  such  local  law  to  these  fields  of  interstate  commerce,  through  a  cen- 

tnry,  forestalled  the  need  of  any  national  legislation,  and  constitutes, 
a  cogent  illustration  of  the  non-existence  of  a  common  law  attribu- 
table to  the  nation  as  it«  sovereign  and  giver;  for,  how  could  the 
many  modifications  introduced  by  the  State  into  these  common-law 
duties  and  liabilities  be  effective  if  thei-e  existed  also  a  national 
common  law  upon  the  same  subjects,  unmodified  by  Congress,  and 
insusceptible  of  modification  by  the  States? 

Having  duly  considered  these  criticisms  upon  and  variations  from 
my  former  holding  by  some  ot  the  judges  of  the  other  circuits,  I 
1  of  the  opinion  that  there  is  do  national  common  or  general 
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law,  in  the  sense  of  a  mle  of  civil  conduct,  prcBCiibed  by  the  nation, 
as  soTereigD,  which  can  be  made  the  baelB  of  an  action  to  recover 
back  rates,  simply  because  the  court  may  find  them  to  be  unteason- 
able.  So  far  as  tike  existing  law  applicable  to  the  subject  of  rates  in 
interstate  commerce  was  coucerned,  prior  to  the  Interstate  Commerce 
Act,  the  shipper  and  the  carrier  were  at  liberty  to  make  such  con- 
tract as  they  could  agree  npon;  and  such  a  contract  would  be  left 
untouched,  onlesa  for  such  reasons  as  would  justify  the  abrogation 
of  contracts  between  other  parties  and  upon  other  subjects.  This, 
of  course,  does  not  exempt  the  carrier  from  the  duty  of  carrying  out 
the  contracts  actually  made.  If,  between  it  and  the  shipper,  a  spe- 
-i  cifio  rate  was  fixed,  such  will  control;  and  if  no  rate  was  fixed,  the 

'  V   /  ordinary  method  employed  by  the  law  to  supply  the  missing  element 

"^       .  of  the  contract  is  to  be  followed,     tf  no  rat«  was  fixed,  and  the  ship- 

lA  ^CT*  ment  was  not  made  in  contemplation  of  any  specific  rate,  the  impli- 
J^^^r^  .  >^(!j-'-'^  cations  of  the  law  are  that  the  parties  intended  a  reasonable  rate; 
U      r   ?  Q^^  '  '  and  the  exaction  in  such  cases  of  an  unreasonable  rate  can  be  made 

V       '     y'7  ^^  basis  of  a  recovery,  not  because  of   the  existence  of  any  law 

^^.^V'^  "^  '  which  prohibits  the  exaction  of  unreasonable  rates  generally,  but 

-\  because,  in  the  particular  case  in  hand,  the  exact  rate  is  the  omitted 

I  element  of  the  contract,  and  must  therefore  be  supplied  by  the  impli- 
I  cations  of  the  law. 

The  majority  of  the  counts  in  tbe  declaration  under  consideration 
proceed  expressly  upon  the  theory  that,  irrespective  of  the  contract 
between  the  parties,  the  law  prohibited  the  exaction  of  unreasonable 
rates,  and  allowed  their  recovery  back  upon  a  showing  of  the  fact 
To  these  counts,  in  my  opinion,  a  demurrer  ought  to  be  sustained. 
Several  of  the  counts  are  evidently  drawn  upon  tbe  theory  that  no 
specific  rate  was  at  the  time  i^reed  upon,  or  in  contemplation,  and 
that  in  view  of  this  the  rate  actually  exacted,  being  unreasonable, 
was  contrary  to  the  element  of  the  oontract  read  into  it  by  the  impli- 
cations of  the  law.  So  far  as  these  counts  i-elate  to  shipments  prior 
to  the  Interstate  Commerce  Act,  they  present  some  difficulties,  and 
especially  so,  in  view  of  the  tact  that  they  compress  into  single  aver- 
ments the  different  shipments  of  months  and  years,  each  of  which 
must  necessarily  have  been  distinct  from  the  other,  and  properly 
subject  to  distinct  contracts  or  rates  in  contemplation.  So  far  as 
these  counts  relate  to  shipments  after  the  Interstate  Commerce  Act, 
I  am  clear  that,  in  absence  of  the  averment  that  no  rates  were  pab- 
lished  and  in  existence  as  is  required  by  the  law,  the  actions  would 
not  lie.  By  requiring  the  fixing  and  publication  of  these  rates,  the 
Interstate  Commerce  Act  supplies  at  least  prima  facte  evidence  of 
the  contract  rate,  which  can  only  be  overcome  by  averment  in  avoid- 
ance thereof.  One  of  the  counts  proceeds  upon  the  theory  of  unjust 
discrimination  between  shippers,  but  whether  it  alleges  with  suflt- 
cient  precieeness  that  the  discrimination  was  between  shippers  who, 
by  reason  of  contemporaneousness  of  shipment,  route  traversed,  and 
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obanctor  of  product  shipped,  were  entitled  to  like  rates,  does  not 
olewl;  appear. 

My  concloBion,  on'  the  whole,  is  to  sustain  the  motion,  and  allow 
the  demnrrers  to  be  filed,  intending  to  sustain  the  demmrera  to  all  M 
tlte  counts,  except  those  relating  to>  discrimination,  and  those  relating  j| 
to  shipments  prior  to  the  Interstate  Commeice  Act,  which  proceed  II 
Qpon  the  idea  that  an  express  contract  for  rates  was  not  conclnded,  I 
but  was  left  to  the  implioations  of  the  law.  On  the  counts  of  this  I 
character,  I  will  hear  the  demurrer,  to  determine  if  the  all^^tjons  of  f 
the  count  are  sufficiently  specific  and  single  to  bring  them  within  the 
right  of  recovery. 
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PDBUSHING  CO.  Uo  t^M-^  , 

SoracHE  CouKT  of  tbx  Umitcd  States.    1001. 
[Seperttd  ISl  Vniud  StaUt,  92.] 

This  was  an  action  commenced  on  April  29,  1691,  in  the  District 
Court  of  Lancaster  County,  Nebraska,  by  the  Call  Pnblishing  Com- 
pany, to  recover  sums  alleged  to  have  been  wrongtblly  charged  and 
collected  from  it  by  the  defendant,  now  plaiutiff  in  error,  for  tele- 
graphic services  rendered.  According  to  the  petition  the  plaintiff 
had  been  engaged  in  publishing  a  daily  newspaper  in  Liacoln,  Neb- 
raska, called  The  Lincoln  Daily  Call.  The  Nebraska  State  Journal 
was  another  newspaper  published  at  the  same  time  in  the  same  city, 
by  the  State  Journal  Company.  Each  of  these  papers  received  Asso- 
ciated Press  despatches  over  the  lines  of  the  defendant.     The  petition 


"  4th.  That  during  all  of  said  period  the  defendant  wrongfhliy  and  . 
unjustly  discriminated  in  favor  of  the  said  State  Journal  Company  and  I 
against  this  plaintiff,  and  gave  to  the  State  Journal  Company  an  undue  ^ 
advantage,  in  this :  that  while  the  defendant  demanded,  charged,  and 
collected  of  and  from  the  plaintiff  for  the  services  aforesaid  seventy- 
five  dollars  per  month  for  such  despatches,  amounting  to  1500  words 
or  less  daily,  or  at  the  rate  of  not  less  than  five  dollars  per  100  words 
daily  per  month,  it  charged  and  collected  &om  the  said  State  Journal 
Company  for  the  same,  like,  and  contemporaneous  services  only  the 
sum  of  $1.50  per  100  words  daily  per  month. 

"  Plaintiff  alleges  that  the  sum  so  demanded,  chafed,  collected,  and 
received  by  the  said  defendant  for  the  services  so  rendered  the  plaintiff, 
as  aforesaid,  was  excessive  and  unjust  to  the  extent  of  the  amount  of 
the  excess  over  the  rate  chaiged  the  said  State  Journal  Company  for 
the  same  services,  which  excess  was  three  dollars  and  fifty  cents  per 
one  hundred  words  daily  per  month,  and  to  that  extent  it  was  an  un- 
just and  wrongfhl  discrimination  against  the  plaintiff  and  in  favor  of 
the  State  Journal  Company. 
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"That  pUiotiff  wu  at  all  times  and  is  dow  compelled  to  pay  said 
excessive  chains  to  the  deTendant  for  said  services  or  to  do  without 
the  same ;  that  plsiotiS  could  not  diapenae  with  such  despatches  with- 
out very  serious  injury  to  its  business." 

The  tel^raph  company's  amended  answer  denied  any  ui^ust  dis* 
oriinination ;  denied  tliat  the  sums  charged  to  the  plaintiff  were  unjust 
or  excessive,  and  alleged  that  such  sums  were  do  more  than  a  fair  and 
reasonable  charge  and  compensation  therefor,  aud  similar  to  charges 
made  upon  other  persons  and  corporations  at  Lincolu  and  elsewhere 
for  like  services.  The  defendant  further  claimed  that  it  was  a  cor- 
:poration,  engaged  in  interstate  commerce;  that  it  had  accepted  the 
[provisions  of  the  act  of  Ckingress  entitled  "  An  act  to  aid  in  the  con- 
struction of  telegraph  lines  and  to  secure  to  the  government  the  use  of 
the  same  for  postal  and  other  purposes,"  approved  July  24,  1666  ;  that 
it  had  constructed  its  lines  under  the  authority  of  its  charter  and  that 
act,  and  denied  the  jurisdiction  of  the  conrts  of  Nebraska  over  this 
controversy.  A  trial  was  had,  resulting  in  a  verdict  and  judgment  for 
the  plaintiS,  which  judgment  was  reversed  by  the  Supreme  Court  of 
the  State.  44  Neb.  326.  A  second  trial  in  the  District  Court  resulted 
in  a  verdict  and  judgment  for  the  plaintiQ,  which  was  affirmed  by  the 
Supreme  Court  of  the  State  (58  Neb.  192),  and  thereupon  the  tele- 
graph company  sued  out  this  writ  of  error. 

Brewer,  J.^  The  contention  of  the  telegraph  company  is  substaDtially 
that  the  services  which  it  rendered  to  the  publishing  company  were  a 
matter  of  interstate  commerce ;  that  Congress  has  sole  jurisdiction  over 
such  matters,  and  can  alone  prescribe  rules  and  regulations  therefor ; 
that  it  had  not  at  the  time  these  services  were  rendered  prescribed  any 
r^ulations  concerning  them  ;  that  there  is  no  national  common  law, 
land  that  whatever  may  be  the  statute  or  common  law  of  Nebraska  is 

holly  immaterial ;  and  that  therefore,  there  being  no  controlling 
'statute  or  common  law,  the  State  court  erred  in  holding  the  telegraph 
company  liable  for  any  discrimination  in  its  chaises  between  the 
plaintiff  and  tlie  Journal  company.  In  the  brief  of  counsel  it  is  said  : 
"The  contention  was  consistently  and  continuously  made  upon  the 
trial  by  the  telegraph  company  that,  as  to  the  State  law,  it  could  not 
apply  for  the  reasons  already  given,  and  that,  in  the  absence  of  a 
statute  by  Congress  declaring  a  rule  as  to  interstate  traffic  by  the  tele- 
graph company,  such  as  was  appealed  to  by  the  publishing  compony, 
there  was  no  law  upon  the  subject."  Tlie  logical  result  of  tliis  con- 
tention is  that  persons  dealing  with  common  carriers  engaged  in  inter- 
state commerce  and  in  respect  to  such  commerce  are  absolutely  at  the 
mercy  of  the  carriers.  It  is  true  ftounsel  do  not  insist  that  the  telegraph 
company  or  any  other  company  engaged  in  interstate  commerce  may 
charge  or  contract  for  unreasonable  rates,  but  they  do  not  say  that 
they  may  not,  and  if  there  be  neither  statute  nor  common  taw  control- 

1  Part  of  the  opinim,  in  which  Uu  ohsrg*  of  the  court  »t  the  triftl  wu  f^ven,  U 
omitted.  — Ed. 
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ling  the  action  of  interstate  curiers,  Ibere  is  nothing  to  limit  their 
obligation  in  respect  to  the  matter  of  reason  able  neu.  We  should  be, 
very  loath  to  hold  that  in  the  absenoe  of  congreasional  action  there  are 
no  rcatrictions  on  the  power  of  interstate  carriers  to  charge  for  their 
sen'icea ;  and  if  there  be  no  law  to  restrain,  the  necessary  result  ia 
that  there  is  no  limit  to  the  chai^^  they  may  make  and  enforce.  .  .  . 
Common  carriers,  whether  engaged  in  interstate  commerce  or  in 
that  whoU}'  within  the  State,  are  performing  a  public  service.  They 
»re  endowed  by  the  State  with  some  of  its  BOvereign  powers,  such  as 
the  right  of  eminent  domain,  and  so  endowed  by  reason  of  the  public 
■errioe  they  render.  As  a  oonseqaence  of  this  all  individuals  have 
eqnal  righto  both  in  respect  to  service  and  charges.  Of  course,  such 
equality  of  right  does  not  prevent  differences  in  the  modes  and  kinds 
of  service  and  diSbrent  chains  based  thereon.  There  is  no  cast-iron 
line  of  uniformity  which  prevents  a  charge  from  being  above  or  below 
a  particular  sum,  or  requires  that  the  service  shall  be  exactly  along 
the  same  lines.  But  that  principle  of  equality  does  forbid  any  difler- 
ence  in  charge  which  is  not  based  upon  difference  in  serricei  and  even 
when  baaed  upon  difference  of  service,  must  have  some  reasonable  re- 
lation to  the  amount  of  difference,  and  cannot  be  so  great  as  to  produce 
an  unjust  discrimination.  To  afflrm  that  a  condition  of  things  exists 
under  which  common  carriers  anywhere  in  the  country,  engaged  in  any 
form  of  transportation,  are  relieved  ^m  the  burdens  of  these  obliga- 
tions, is  a  proposition  which,  to  say  the  least,  is  startling.  And  yet, 
as  we  have  seen,  that  is.  precisely  the  contention  of  the  telegraph  com- 
pany. It  contends  that  there  is  no  federal  common  law,  and  that  C/^^;^  • 
such  has  been  the  ruling  of  this  court ;  there  was  do  federal  statute 
law  at  the  time  applicable  to  this  case,  and  as  the  matter  is  interstate 
commerce,  wholly  removed  fhim  State  Jurisdiction,  the  conclusion  is 
reached  that  there  is  no  controlling  law,  and  the  question  of  rates  is 
left  entirely  to  the  judgment  or  whim  of  the  telegraph  company. 

This  court  has  often  held  that  the  fUll  control  over  interstete  com- 
merce is  vested  in  Congress,  and  that  it  cannot  be  regulated  by  the 
States.  It  has  also  held  that  the  inaction  of  Congress  is  indicative  of 
its  intention  that  such  interstate  commerce  shall  be  free,  and  many 
cases  are  cited  by  counsel  for  the  telegraph  company  in  which  these 
propositions  have  been  announced.  Reference  ia  also  made  to  opinions 
in  which  it  has  been  stated  that  there  is  no  federal  common  law  differ- 
ent and  distinct  from  the  common  law  existing  in  the  several  States. 
Thus,  in  Smith  v.  Alabama,  124  U.  S.  465,  478,  it  was  said  by  Mr. 
Justice  Matthews,  speaking  for  the  court: 

"  There  ia  no  common  law  of  the  United  States  in  the  sense  of  a 
national  customary  law  distinct  from  the  common  law  of  England  as 
adopted  by  the  several  States,  each  for  itself,  applied  as  ite  local  law, 
and  subject  to  such  alteration  as  may  be  provided  by  ite  own  statotes. 
Wheaton  v.  Peters,  8  Pet  591.  A  determination  in  a  given  case  of 
what  that  law  is  msy  be  different  in  a  court  of  the  United  Stetea  from 
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that  which  preTaiU  in  the  judicial  tribunals  of  a  particalar  State.  Thia 
arises  from  the  drcumstance  that  courts  of  the  United  States,  in  cases 
within  their  jurisdiction  where  they  are  called  upon  to  adtninister  the 
law  of  the  State  in  which  the;  sit,  or  by  which  the  transaction  is 
governed,  exercise  an  independent,  though  concurrent,  jurisdiction, 
and  are  required  to  ascertain  and  declare  the  law  according  to  their 
own  judgment.  This  is  itlnstrated  by  the  case  of  Railroad  Co.  v. 
Lockwood,  17  WalL  S57,  where  the  common  law  prevailing  In  the 
State  of  New  York  in  reference  to  the  liability  of  common  carriers  for 
negl^ence  received  a  different  interpretation  from  that  placed  upon  it 
by  the  jadicial  tribunals  of  the  State;  but  the  law  as  applied  is  none 
the  less  the  law  of  that  State,"  p.  478. 

Properly  understood,  no  exceptions  can  be  taken  to  declarations  of 
this  kind.  There  is  no  body  of  federal  common  law  separate  and  dis- 
tinct from  the  common  law  existing  in  the  several  States  in  the  sense 
that  there  is  a  body  of  statute  law  enacted  by  CoDgress  separate  and 
distinct  from  the  body  of  statute  law  enacted  by  the  several  States. 
Bat  it  is  an  entirely  different  thing  to  hold  that  Uiere  is  no  common 
'  law  in  force  generally  throughout  the  United  States,  and  that  the 
countless  multitude  of  interstate  commeroial  transactions  are  subject 
jto  no  rales  and  burdened  by  oo  restrictdons  other  than  those  expressed 
nn  the  statutes  of  Congress. 

What  ia  the  common  law?  Acoording  to  Kent:  "  The  common  law 
includes  those  principles,  us^es,  and  mles  of  action  applicable  to  the 
government  and  security  of  person  and  property  which  do  not  rest  for 
their  authority  upon  any  express  and  positive  declaration  of  the  will  of 
the  legislature."  1  Kent,  471.  As  Blackstone  says :  "Whence  it  is 
that  In  our  law  the  goodness  of  a  custom  depends  upoa  its  having  been 
used  time  out  of  mind ;  or,  in  the  solemnity  of  our  legal  phrase,  time 
whereof  the  memory  of  man  mnneth  not  to  the  contrary.  Ttua  it  is 
that  gives  it  its  weight  and  authority ;  and  of  this  nature  are  the 
maxims  and  customs  which  compose  the  common  law,  or  Uz  non 
seripta,  of  this  kingdom.  This  unwritten,  or  common,  law,  is  properly 
distinguishable  into  three  kinds:  1.  General  customs;  which  are  the 
universal  rule  of  the  whole  kingdom,  and  form  the  common  law,  in  its 
stricter  and  more  usual  signification."  1  Blackstone,  67.  In  Black's 
Law  DictJonary,  page  232,  it  is  thus  defined :  "  As  distinguished  from 
law  created  by  the  enactment  of  legislatures,  the  common  law  comprises 
the  body  of  those  principles  and  rules  of  action  relating  to  the  govern- 
ment and  security  of  persons  and  property,  which  derive  their  authority 
solely  tiom  us^es  and  customs  of  immemorial  antiquity,  or  from  the 
judgments  and  decrees  of  the  courts  recognizing,  afiSrming,  and  enfore- 
ing  such  usages  and  customs ;  and,  in  this  sense,  particularly  the 
andent  unwritten  law  of  England." 

Can  it  be  that  the  great  multitude  of  interstate  commerdal  trans- 
actions are  fteed  ftom  the  burdens  created  by  the  common  law,  as  so 
defined,  and  are  subject  to  no  rule  except  that  to  be  found  in  the 
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statutes  ot  Coi^;re8s?  We  are  clearly  of  opinion  that  this  cannot  be 
so,  and  that  the  principles  of  the  common  law  are  operat^re  upon  all 
inteiatate  commercial  transactjoos  except  so  far  as  they  are  modified 
by  congressional  eoactment. 

But  this  question  is  not  a  new  one  in  this  court.  In  Interstate 
Commerce  Commission  v.  Baltimore  &  Ohio  Railroad,  145  U.  S.  263, 
i75,  a  case  which  involved  interstate  commerce,  it  was  said  by  Mr. 
Justice  Brown,  speaking  for  the  court : 

"  Prior  to  the  enactment  of  the  act  of  February  i,  1887,  to  regulate 
commeh;e,  commonly  known  as  the  interstate  commerce  act,  24  Stat. 
379,  c.  104,  raUway  traffic  in  tiiis  country  was  regulated  by  the  princi- 
ples of  common  law  ^plicable  to  common  carriers." 

Id  Bank  of  Kentucky  v.  Adams  Express  Co.,  and  Planters'  Bank  v. 
Express  Co.,  93  U.  S.  174,  177,  the  express  companies  received  at 
New  Orleans  certain  pack^^es  for  delivery  at  Louisville.  These  were 
interstate  shipments.  In  the  courae  of  transit  the  packages  were 
destroyed  by  fire,  and  actions  were  brought  to  recover  the  value 
thereof.  The  companies  defended  on  tite  ground  of  an  exemption 
flrom  liability  created  by  the  contracts  nnder  which  they  transported 
the  packages.  Ur.  Justice  Strong,  delivering  the  opinion  of  the  coort 
after  describing  the  business  in  which  the  companies  were  engaged, 
said: 

"Such  being  the  business  and  occupation  of  the  defendants,  they 
are  to  be  regarded  as  common  carriers,  and,  in  the  absence  of  stipula- 
tions to  the  contrary,  subject  to  all  the  legal  responsibilities  of  such 
carriers." 

And  then  proceeded  to  show  that  they  could  not  avail  themselves  of 
the  exemption  claimed  by  virtue  of  the  danses  in  the  contract.  The 
whole  argument  of  the  opinion  proceeds  upon  the  assumption  that  the 
oommou-law  rule  in  respect  to  common  carriers  controlled. 

Beference  may  also  be  made  to  the  elaborate  opinion  of  District 
Judge  Shiras,  boldii^  the  Circuit  Court  in  the  Northern  District  of 
Iowa,  in  Murray  v.  Chicago  &  Northwestern  Railway,  62  Fed.  Rep.  24  J 
la  which  is  collated  a  number  of  extracts  from  opinions  of  this  court! 
all  tending  to  show  recognition  of  a  general  common  law  existingi 
throughout  the  United  States,  not,  it  is  true,  as  a  body  of  law  distincfl 
from  the  common  law  enforced  in  tiie  States,  but  as  containing  thJ 
general  rules  and  principles  by  which  all  transactions  are  controlled," 
except  so  far  as  those  rules  and  principles  are  set  aside  by  express 
statute.  It  would  serve  no  good  purpose  to  here  repeat  those  quota- 
tions ;  it  is  enough  to  refer  to  the  opinion  in  which  they  are  collated. 

It  is  further  insisted  that  even  if  there  be  a  law  which  controls  there 
is  no  evidence  of  discrimination  such  as  would  entitle  the  plainUflT  to 
the  verdict  which  it  obtained.  But  there  was  testimony  tending  to 
show  the  oonditaons  under  which  the  services  were  rendered  to  the  two 
publishing  companies,  and  it  was  a  qaestion  of  fact  whether,  upon  the 
differences  thus  shown,  there  was   an   nnjnat  dlsorimination.    And 
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qaestioQB  of  fact,  as  has  been  repeatedly  held,  when  once  settled  in 
the  courta  of  a  Slate,  are  not  subject  to  review  in  this  eourt.  Dower 
V.  Richards,  151  U.  S.  658;  Egan  v.  Hart,  165  U.  S.  188;  Chicago, 
Burlington,  eto.  Railroad  v.  Chicago,  166  U.  8.  226-242  ;  Hedrick  v. 
Atchison,  Topeka  &  Santa  F^  Railroad,  167  U.  S.  673,  677;  Gard- 
ner V.  Bonestell,  180  U.  S.  362. 

These  are  the  only  questions  of  a  federal  natnre  which  are  pre- 
sented by  the  record,  and  finding  no  error  in  them  the  Judgment  of 
the  Snpreme  Court  of  Nebraslia  ts 
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SopREUB  Judicial  Coort  of  Massachusetts.    1920. 

[Btpmled  9  Pickering,  1 1 S.] 

Morton,  J.'  By  the  statute  of  distribntionB  of  this  State  these 
heirs,  standing  in  the  same  degree  of  relationship  to  the  intestate, 
inherited  his  estate  in  equal  proportions.  But  by  the  statute  of  New 
York,  which  carries  the  doctrine  of  i-epresentation  farther  than  the 
law  of  this  State,  or,  indeed,  than  the  civil  or  common  law,  thtise 
heirs  inherited  per  stirpes  and  not  per  capita.  So  that  the  estate  in 
New  York  descended,  one  half  to  the  wife  of  the  plaintiff,  aud  (he 
other  half  to  the  defendant  and  his  two  brothers;  being  one  sii-th 
instead  of  one  quarter  to  each. 

Of  the  provisions  and  even  existence  of  this  statute,  all  the  heira 
were  entirely  ignorant  daring  the  whole  of  the  transactions  stated  in 
the  case.  The  plaintiff  having  discovered  the  mistake,  now  seeks 
by  this  action  to  reclaim  of  the  defendant  one  third  of  the  amonnt 
received  by  him  on  account  of  the  sale  of  the  New  York  lands,  with 
interest  from  the  time  o(  its  receipt.  And  the  question  now  sub- 
mitted to  our  decision  is,  whether  he  is  entitled  to  a  repetition  of  the 
whole  or  any  part  of  this  amount. 

Had  the  parties  been  informed  of  their  respective  rights  under  the 
laws  of  New  York,  it  cannot  be  doubted  that  the  plaintiff  would  Iiave 
retained  one  moiety  of  the  land  in  that  State,  or  would  have  received 
to  himself  one  half  of  the  consideration  for  which  it  was  sold.     The 

>  The  statement  of  facts,  arfcumeiits  of  coniuel,  and  parts  of  the  opinion  involTioe 
athn  qaastionB,  are  omitted.  —  Bo. 
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diitrlbntfoD  of  the  avails  of  the  sale  was  made  by  the  helre  upon  the 
confident  thoagh  mistaken  supposition,  that  they  were  eqnall;  entitled 
to  them.  Ttiey  acted  In  good  faitti,  npon  a  full  conviction  that  they 
were  eqoftl  owners  of  the  estate.  It  tnmed  ont,  however,  to  the  sor* 
prise  of  all  of  them,  that  they  owned  the  estate  in  very  aneqaal 
proportions,  and  that  the  defendant  and  his  brothers  had  received  not 
only  the  price  of  their  own  estate,  but  also  the  price  of  a  part  of  the 
plaintiff's  estate. 

Eqnity  would  therefore  seem  to  require,  that  the  defendant  should 
restore  to  the  plaintiff  the  amount  received  for  the  plaintiff's  estate. 
It  was  received  by  mistake,  and  but  for  the  mistake  would  not  have 
come  to  the  defendant's  hands.  If  the  whole  estate  had  been  owned 
by  the  plaintiff,  and  the  defendant,  having  no  interest  in  it,  had 
retieived  the  whole  consideration,  the  equitable  right  of  repetition 
would  have  been  no  stronger;  it  might  have  been  more  manifest  .  .  . 

That  a  mistake  in  fact  is  a  ground  of  repetition  is  too  clear  and 
too  well  settled  to  require  argument  or  authority  in  its  support 

The  misapprehension  or  ignorance  of  the  parties  to  this  suit 
related  to  a  statute  of  the  State  of  New  York.  Is  this,  in  the  pres- 
ent qoestion,  to  be  considered /act  or  lav/? 

The  existence  of  any  foreign  law  mnst  be  proved  by  evidence 
showing  what  it  is.  And  there  is  do  legal  presumption  tbat  the  law 
of  a  foreign  State  is  the  same  as  it  is  here.  2  Stark.  Ev.  (Met* 
cairs  ed.),  668;  Male  v.  Roberts,  S  Eep.  Rep.  163.  If  a  foreign  law 
is  unwritten,  it  may  be  proved  by  parol  evidence;  but  if  written, 
it  must  be  proved  by  documentary  evidence.  Kenny  r.  Clarkson, 
1  Johns.  R.  385;  Fritb  v.  Sprague,  14  Mass.  R.  455;  Coneequa  v. 
Wtllings,  1  Petera's  C.  C.  R.  229.  The  laws  of  other  States  in  the 
Union  are  in  these  respects  foreign  laws.  Raynham  v.  Cantoa, 
8  Pick.  293. 

The  courts  of  this  State  are  not  presumed  to  know  the  laws  of 
other  States  or  foreign  nations,  nor  can  they  take  judicial  cogni- 
zance of  them,  till  they  are  legally  proved  before  them.  But  when 
established  by  legal  proof,  they  are  to  be  construed  by  the  same 
roles  and  to  have  the  same  effect  upon  all  subjectfl  coming  within 
their  operation,  as  the  taws  of  this  State. 

That  the  lex  loci  rei  sitm  must  govern  the  descent  of  real  estate. 
Is  a  principle  of  our  law,  with  which  every  one  is  presumed  to  be 
acquainted.  But  what  the  lex  loui  is,  the  court  can  only  learn  from 
proof  adduced  before  them.  The  parties  knew,  in  fact,  that  the 
intestate  died  seised  of  estate  situated  in  the  State  of  New  York. 
They  must  be  presumed  to  know  that  the  distribution  of  that  estate 
mnst  be  governed  by  the  laws  of  New  York.  But  are  they  bound,  on 
their  peril,  to  know  what  the  provisions  of  these  laws  are?  If  the 
judicial  tribunals  are  not  presumed  to  know,  why  should  private 
citizens  bo?  If  they  are  to  be  made  known  to  the  court  by  proof, 
like  other  facts,  why  should  not  ignorance  of  them  by  private  Indi- 
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▼idoala  hftre  the  same  effect  upon  their  acts  as  Ignorance  of  other 
facts  ?  Juris  iffnorantia  tat,  etim  jvm  nottrum  iffnoramua,  and  does 
not  extend  to  foreign  laws  or  the  statates  of  other  States. 

We  are  of  opinion,  that  in  relation  to  the  qneation  now  before  us, 
the  statute  of  New  York  is  to  be  considered  as  a  fact,  the  ignorance 
of  which  may  be  ground  of  repetition.  And  whether  ignorantia  legit 
foraiahea  a  similar  groond  of  repetition,  either  by  the  civil  law,  the 
law  of  England,  or  the  law  of  this  commonwealth,  it  is  not  necessary 
tte  OS  to  determine. 


KLINE  v.  6AEEB. 

SuFBEMi  JuDiciAi.  CoDBT  or  Masbachcsettb.    188S> 

[Bepvrttd  m  MaaiachvMat  SeporU,  2C3.] 

Gray,  3.  This  action  of  replevin  is  brought  by  the  seller  of  Intozi- 
oating  liquors  against  a  deputy  sberiD  attaching  the  same  as  the  prop- 
erty of  the  purchaaei.  The  plaintiff  contends  that  the  sales  were 
induced  by  fraud  of  the  purchaser  and  therefore  passed  no  title  to  him ; 
and  the  burden  of  proving  this  proposition  is  upon  the  plaintiff. 

The  seller  resided  In  Pennsylvania,  and  the  purchaser  in  lUinois. 
The  goods  were  sold  in  two  lots,  one  in  June  and  the  other  in  August, 
1865,  upon  distinct  orders  sent  by  the  purchaser  to  the  seller.  Al- 
though the  first  order  was  lu  accordance  with  terms  of  sale  agreed  on 
between  the  agents  of  the  parties  in  Illinois,  neither  Rale  was  complete 
until  delivery  of  the  goods.  That  delivery  in  each  case  was  made  to  a 
railroad  corporation  In  Philadelphia,  which,  in  the  absence  of  any 
agreement  between  the  parties  to  the  contrary,  was  in  law  a  delivery  to 
the  purchaser.  Each  contract  of  sale  therefore  was  completed  in  Penn- 
sylvania, and  its  validity  must  be  governed  by  the  laws  of  that  State. 
OrcnU  V.  Nelson,  1  Gray,  536 ;  Finch  v.  Mansfield,  97  Uass.  89 ;  2 
Kent  Com.  (6th  ed.)  458. 

The  laws  of  another  Stat«  are  not  laws  of  this  Commonwealth,  which 
onr  citizens  are  bound  to  know,  or  of  which  our  courts  have  Judicial 
knowledge ;  but  they  are  facts,  of  which  both  citizens  and  courts  must 
be  informed  as  of  other  facta.  As  foreign  laws  can  o  '  "  ' 
far  as  they  are  proved,  no  evidence  of  them  can  \ 
argument  before  this  court,  which  was  not  offered  ■ 
wise  made  part  of  the  case  reserved.  Knapp  e.  Abell,  10  Allen,  485/ 
Bowditch  f.  Soltyk,  99  Maes.  138.  When  the  evidence  consists  of  the 
parol  testimony  of  experts  as  to  the  existence  or  prevailing  conetrnc- 
tion  of  a  statute,  or  as  to  any  point  of  unwritten  law,  the  Jury  must 
determine  what  the  foreign  law  is,  as  in  the  case  of  any  controverted 
fact  depending  upon  like  testimony.  Holman  v.  King,  7  Met  384 ; 
Dyer  c.  Smith,  12  Conn.  384 ;  Moore  v.  Gwynn,  5  Ired.  187 ;  Ingram 
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ham  V.  Hart,  11  OUio,  255.  But  the  qualifications  of  the  experts,  ot 
other  queationsof  competency  or  witDeases  or  evidence)  mnat  be  passed 
upon  by  the  court ;  and  when  the  evidence  admitted  consists  entirely 
of  a  written  document,  statute,  or  Judicial  opinion,  the  question  of  its 
oimstructioQ  and  effect  ie  for  the  court  alone.  Church  v.  Hubbart,  2 
Cranch,  187 ;  Ennis  v.  Smith,  14  How.  400 ;  Owen  v.  Boyle,  15  Uaine, 
147  ;  State  v.  Jackson,  2  Dev.  563  ;  People  v.  Lambert,  5  Mich.  349  ; 
Bremer  v.  Freeman,  tO  Moore  F.  C.  306 ;  Di  Sora  v.  Phlllipps,  10 
H.  L.  Caa.  624.  And  if  the  evidence  is  an  contradicted,  and  will  not 
support  the  action,  it  is  the  duty  of  the  court  so  to  instruct  the  jnry. 

By  the  law  of  Massachusetts,  purchasing  goods  with  an  intention 
not  to  pay  for  them  is  of  itself  a  Tr&ad  which  will  render  the  sale  void 
and  entitle  the  seller  to  reclum  the  goods.  Dow  o,  Sanhoru,  3  Allen, 
181.  The  only  evidence,  introduced  at  the  trial,  of  the  law  of  Penn- 
sylvania upon  this  subject  was  the  cases  of  Smith  v.  Smith,  21  Fenn. 
State,  317,  and  Backentoss  v.  Speicher,  31  Penn.  State,  324,  as  pub- 
lished in  the  official  reports,  by  which  it  appears  that,  in  the  opinion  of 
the  Supreme  Ckiart  of  that  State,  there  must  be  "  artifice,  intended  and 
fitted  to  deceive,  praotised  by  the  buyer  upon  the  seller,"  in  order  to 
constitute  such  a  tnad  as  will  make  the  sale  void ;  and  that  the  buy- 
er's intention  not  to  pay  for  the  goods  and  concealment  of  bis  own 
insolvenc}'  is  not  such  a  fVaud.  These  reports  were  competent,  and,  in 
the  absence  of  all  other  evidence,  conclusive  proof,  of  the  law  of  Penn- 
sylvania. Gen.  Sta.  c.  131,  g  64.  Penobscot  AEenebeo  Railroad  Co. 
V.  Bartlett,  12  Gray,  244. 

But  the  plaintiff  introdnced  evidence  that  Burleigh,  who  was  either  a 
partoeror  the  manager  of  the  business  of  Dore,  the  purchaser,  represented 
to  Sheble,  the  agent  of  the  plaintiff,  at  the  time  of  negotiating  with  him 
for  the  purchase  of  the  first  lot  of  liquors,  and  within  ten  days  before 
sending  the  order  for  them  to  Philadelphia,  that  Dore  bad  a  farm  worth 
ten  thousand  dollai-a,  and  other  means  amply  sufficient  to  carry  on  his 
business,  and  that  he  always  purchased  for  cash  and  did  not  owe  any 
man ;  and  that  these  representations  were  false.  This  was  clearly  suf- 
ficient evidence  of  fVaudnlent  representations  intended  to  induce  and  in 
fact  indndng  the  plaintiff  to  sell  to  Dore,  or,  in  the  language  of  the 
Supreme  Court  of  Pennsylvania,  "  artifice,  intended  and  fitted  to  de- 
ceive, practised  by  the  buyer  upon  the  seller,"  to  warrant  a  Jury  in 
finding  that  the  purchase  made  immediately  afterwards  on  a  credit  of 
sixty  days,  as  well  as  the  subsequent  purchase  made  ttefore  that  credit 
had  expired,  was  ftandulent  and  passed  no  title.  The  learned  Judge 
therefore  erred  in  rnling  that  upon  the  evidence  the  plaintiff  oonld  not 
recover,  and  in  directing  a  verdict  for  the  defendant.  Nichols  v.  Pin- 
ner, 18  N.  Y.  295,  and  23  N.  T.  264;  Hall  v.  Naylor,  18  N.  T.  588  ; 
Beenie  v.  Parthemere,  8  Penn.  State,  460;  Seaver  v.  Dingley,  4  Greenl. 
806 ;  Wiggln  v.  Day,  9  Gray,  97. 

S!xt!tption$  auttained. 
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Stoet,  J.,  in  OwiNGS  v.  Hull,  9  Pet.  607  (1835),  [In  error  to  the 
Circuit  Court  for  the  District  of  Muryland.]  We  nre  of  opinion  that 
the  Circuit  Court  waa  bound  to  take  judicial  notice  of  tlie  laws  ot 
Louisiana.  The  Circuit  Courts  of  tlie  United  States  are  created  by 
Congress,  not  for  the  purpose  of  administeiing  tbe  local  law  of  a  single' 
State  alone,  but  to  administer  the  laws  of  all  the  Sutes  in  tlie  Union 
in  cases  to  which  they  respectively  apptj.  The  judicial  power  con- 
ferred on  the  general  gOTemment  by  the  Constitution  extends  to  many 
cases  arising  under  the  laws  of  the  difFerent  States.  And  this  court  is 
called  upon,  in  the  exercise  of  its  appellate  jurisdiction,  constant!}'  to 
take  notice  of  and  administer  the  jurisprudence  of  all  the  States.  That 
jurisprudence  is.  then,  in  no  Just  sense,  a  foreign  jurisprudence,  to  be 
proved,  in  tbe  courts  of  the  United  States,  by  the  ordinary  modes  of 
proof  by  which  the  laws  of  a  foreign  country  are  to  be  established; 
but  it  is  to  be  Judicially  taken  notice  of  tn  tbe  same  manner  as  the  laws 
of  the  United  States  aT«  taken  notlco  of  by  these  courts. 


Bradlet,  J.,  in  Uktied  States  r.  Psaor,  98  U  S.  428  (1879).  We 
are  bound  to  take  Judicial  notice  that  the  Mexican  league  was  not  the 
same  as  the  American  lei^;ue.  The  laws  of  Mexico,  bf  force  in  Texas 
previous  to  the  Texan  Revolution,  were  the  laws  not  of  a  foreign,  but 
of  an  antecedent  government,  to  which  the  Government  of  the  United 
States,  through  the  medium  of  the  Bepublic  of  Texas,  is  the  direct 
successor.  Its  laws  are  not  deemed  foreign  laws ;  for  as  to  that  por- 
tion of  our  territory  they  are  domestic  laws ;  and  we  take  Judicial 
notice  of  tbem.    Fremont  v.  U.  S.,  17  How.  H'2,  657. 


FOREPAUGH   v.   DELAWARE,  LACKAWANNA  <fe  WESTERN 

RAILROAD  CO. 

SupRRHE  Court  of  Pennstlvania.     1889. 

[Heported  128  Ptiuiaylvania  Stote  EeparU,  217.] 

MrrcBELL,  J.  Plaintiff,  being  the  proprietor  of  a  tiircus,  made  a 
special  contract  with  defendant  for  the  transportation  of  a  number  of 
his  own  cars,  upon  certain  conditions  and  terms  elaborately  set  out  in 
writing,  among  which  was  a  stipulation  that,  in  consideration  that  the 
service  was  to  be  performed  "  for  much  less  than  the  ordinary,  usual, 
and  legal  rates  chained  other  parties  for  a  like  amount  of  transporta- 
tion," the  plaintiff  released  the  defendant  from  all  liability  for  or  on 
account  of  loss,  damage,  or  injury  to  any  of  the  animals,  property,  or 
things  thus  transported,  "althongh  such  loss,  damage,  or  injury  may 
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be  catisef]  by  the  negligence  of  the  fdefendant] ,  ita  ^ents  or  em- 
ployes." Datnage  having  occurred  by  the  Degligence  of  defendant, 
plaintiff  brought  thia  suit,  and  the  sole  question  before  us  is  whether  it 
can  be  maintained  in  the  face  of  the  stipulation  above  set  fortii. 

The  contract  was  made,  was  to  be  performed,  and  the 
occurred,  in  New  York.     No  possible  element  was  wanting, 
to  make  it  a  New  York  contract.     It  is  admitted  that  in    ~ 
stipulation  Is  valid,  and  this  action  conld  not  be  maintained.     Cragin 
Railroad  Ca,  51  N.  Y.  61 ;  Mynard  v.  Railroad  Co.,  71  N.  Y.  180; 
Wilson  V.  Railroad  Co.,  97  N.  Y.  87.     Why,  then,  should  plaintiff,  by 
stepping  across  the  boundary  mto  Pennsylvania,  acquire  rights  which 
he  has  not  paid  fur,  and  his  contract  does  not  give  him? 

It  is  at^ued  that  the  validity  of  this  contract  is  a  question  of  com- 
merolal  law,  and  therefore  the  mere  decisions  of  the  New  York  courts 
are  not  binding ;  and,  in  the  absence  of  any  statute  in  New  York  .  ^^ 
expressly  authorizing  such  a  contract,  the  courts  of  this  State  must  f'-'-^''^ 
follow  their  own  views  of  the  commercial  as  part  of  the  general  com- 
mon law,  though  different  views  may  be  held  as  to  such  law  by  the 
courts  of  New  York.  This  is  the  main  argument  of  the  plaintiff,  and, 
as  it  is  one  which  is  frequently  advanced,  and  affects  a  nnmber  of 
important  questions,  it  is  time  to  say  plainly  that  it  rests  upon  an 
ntterly  inadmissible  and  untenable  basis.  There  is  no  such  thing  as  a 
general  commercial  or  general  common  law,  separate  from,  and  irrespec- 
Uve  of,  R  particular  State  or  government  whose  authority  makes  it  law. 
Law  is  defined  as  a  rule  prescribed  by  the  sovereign  ix)wer.  By  whom 
is  a  general  commercial  law  prescribed,  and  what  tribunal  has  authority 
or  recognition  to  declare  or  enforce  it,  outside  of  the  local  jurisdiction  i  Cyi>^ 

of  the  government  it  represents?    Even  the  law  of  nations,  the  wideatjAj^ <S^^ 
reaching  of  all,  is  a  law  only  in  name.     It  has  but  a  moral  sanction,   ' 
and  the  only  tribunal  that  undertakes  to  enforce  it  is  the  armed  hand, 
the  ultima  ratio  regum.     The  so-called  commercial  law  is  likewise  a 
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law  only  in  name.  Upon  many  questions  arising  in  the  business  deal- 
ings of  men,  the  laws  of  modern  civilized  States  are  substantially  the/i^ 
same;  and  it  is  therefore  commdn  to  say  that  such  is  the  commercial  1 
law,  bat,  except  as  a  convenient  phrase,  such  general  law  does  not 
exist.  There  must  be  a  State  or  government,  of  which  every  law  can 
be  predicated,  and  to  whose  authority  it  owes  its  existence  as  law. 
Wlthoat  such  sanction,  it  is  not  law  at  all ;  with  such  sanction,  it  is 
law  without  reference  to  its  origin,  or  the  concurrence  of  other  States 
or  people.  Such  sanction  it  Is  the  prerogative  of  the  courts  of  eaob 
State  themselves  to- declare.    Their  jurisdiction  is  final  and  exclnsive,  \\ 

and  in  this  respect  there  is  no  distinction  between  statute  and  commonil  cA  f.  ^  . 
law.     It  is  universally  conceded  that,  as  to  statutes,  the  decisions  of  J  I' ' 
the  State  courts  are  binding  upon  all  other  tribunals,  yet  such  decisions  I  ^^'"^ 
have  no  higher  sanction  than  those  upon  the  common  law ;  for  what  I      n    V 
the  latter  determine,  equally  with  the  former,  is  the  law  of  the  partion-  \  V 
lar  State.    The  law  of  Pennsylvania  consists  of  the  Constitation, 
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UreatieB,  and  statutes  of   the  TJQited   States,    the  Constitatton   aod 
r_^  Btatutes  of  this  State,  and  the  commoo  law,  not  of  an;  or  all  other 

^Ly    y  Icountries,  bat  of  Pennsylvania.    There  is  a  common  lavr  of  England, 

•   -  "'  l&nd  a  common  law  of  Pennsylvania  mafnly  founded  thereon,  but  with 

Icertain  difTerenoes;  and  the  only  tribunal  competent  to  pass  autborita- 
Itively  on  such  differences  is  a  PenDsylvania  court  To  take  a  familiar 
(illuBtratioD :  In  the  United  States  the  universal  doctnne  has  always 
been  that  the  English  colonists  brought  with  them,  and  made  part  of 
their  laws,  all  the  common  law  of  England  that  was  not  unsnited  to 
their  new  situation.  No  part  of  the  common  law  of  EngUind  is  better 
settled  than  the  doctrine  of  ancient  lights.  The  Court  of  Chancery  of 
New  Jersey,  in  Robeson  v.  Fittenger,  2  N.  J.  Eq.  57  (1838),  held 
that  the  same  doctrine  was  part  of  the  common  law  of  New  Jersey. 
The  Supreme  Court  of  Pennsylvania,  on  the  other  hand,  starting  with 
the  same  premises,  and  reasoning  on  the  same  principles  but,  proceed* 
ing  cantionsly  ft«m  the  dictam  of  Rc^rs,  J.,  io  Hoy  v.  Steirett, 
2  Watts,  331  (1834),  to  the  unanimous  decision  of  the  court  in 
Haverstick  v.  Sipe,  3S  Pa.  St.  368  (1859),  held  that  the  doctrine 
of  ancient  lights  by  preaoriplion  was  not  part  of  the  common  law  of 

iFeonsylvania.  No  tribunalii  of  any  other  State  presume  to  questiou 
that  Uie  common  law  of  New  Jersey  and  the  common  law  of  Penn- 
sylvania differ  on  this  point  What  is  law  in  one  State  is  not  law  in 
the  other,  not  because  it  was  or  was  not  the  common  law  of  England, 
but  because  it  is  or  is  not  the  law  of  the  respective  States ;  and,  though 
it  rests  only  on  the  decisions  of  the  courts,  it  is  none  the  less  absolutely 
and  indisputably  the  law,  than  if  it  had  been  made  so  by  statute.  I 
have  purposely  selected  an  illustration  ^m  the  law  relating  to  real 
estate,  because,  if  I  took  one  tiom  the  commercial  law,  it  might  seem 
like  assuming  the  very  question  under  discussion.  But  the  example  is 
none  the  less  pertinent.  The  point  is  the  force  of  jndiciat  decisions  on 
the  common  law,  and  the  assumption  that  there  is  any  tenable  basis  fbr 
holding  them  less  binding  upon  auch  law  than  upon  statutes.  The  so- 
called  commercial  law  derives  all  its  force  from  its  adoption  as  part  of 
the  common  law,  and  a  decision  on  the  commercial  law  of  a  State 
stands  upon  precisely  the  same  basis  as  a  decision  upon  any  other 
branch  of  the  common  law.  The  only  ground  upon  which  any  foreign 
tribunal  can  question  either  is  that  it  does  not  agree  with  the  premises 
y^  or  the  reasoning  of  the  court  But  the  same  ground  would  enable  it  to 
\  V  qnestion  a  decision  upon  a  statute  because  a  different  construction 
^cK  seemed  to  it  nearer  the  true  intent  of  the  legislative  language,  and  this, 
\i'Ai  it  Is  universally  conceded,  no  foreign  court  can  do.    There  is  no  differ- 

'""      "  ence  in  principle.    The  decisions  of  a  State  court,  upon  its  common 

law  and  on  its  statutes,  must  stand  unquestioned,  because  it  is  the 
only  authority  competent  to  decide ;  or  they  must  he  alike  question- 
able by  any  tribunal  which  may  choose  to  differ  with  its  reasons  or 
its  conoluaions. 

It  is  not  probable  that  the  doctrine  of  such  a  distinction  would  ever 
have  got  a  foothold  in  jurisprndence,  and  it  would  certainly  have  been 


■«  ^  V 


»Google 


BEOT.  IT.]  FOREPADOH  V.  D.   L.  A  W.   RAILBOAD  CO.  1S9 

long  ago  abandoned,  had  it  not  been  for  the  nnfortnnate  misstep  that 
was  made  in  the  opinioa  in  Swift  v.  Tyson,  16  Pet.  1.  Since  then  the 
courts  of  the  United  States  have  persisted  in  tiie ,  retx^itioa  of  a 
mythical  commercial  law,  and  have  professed  to  decide  so-called  com- 
mercial qaestioDS  by  i^  in  entire  disregard  of  the  law  of  the  Stat 
where  the  question  arose.  It  ia  argued  now  that,  as  to  such  question! 
the  State  courts  also  have  similar  liberty.  It  wonid  be  sufficient  an- 
swer to  this  ailment  that  such  a  course,  by  reading  into  a  contract  a 
new  duty  not  in  oontemplatioo  of  the  parties,  and  not  part  of  it  by  -      ., 

ttie  law  of  the  plooe  where  it  ia  made,  Is,  in  principle  and  in  practical Wc\^/^  \'' 
effect,  impairing  the  obligataon  of  the  contract,  which  even  the  sover-^ 
eign  power  of  a  State  is  prohibited  from  doing.  But  we  prefer  to 
rest  Uie  matter  on  the  broader  ground  that  tiie  doctrine  itself  is  ud- 
aoond.  The  best  professional  opinion  has  long  regarded  it  as  indefen- 
sible on  prinoiple,  and  is  thus  very  recently  summed  up  by  the  moat 
learned  of  living  Jurists:  "  Questions  growing  out  of  contracts  made 
and  to  be  performed  in  a  State  are  decided  by  the  national  court  of  last 
resort,  not  in  accordance  with  the  nnwritten  or  customary  law  of  the 
State  where  they  originated,  as  expounded  by  its  courts,  but  agreeably 
to  some  theoretic  view  of  a  general  commercial  law,  which  does  not 
exist,  and  ia  not  to  be  found  in  the  hooks.  The  State  courts,  on  the 
other  band,  adhere  to  their  own  precedents,  and  do  not  consider  them- 
selves entitled  to  impair  the  obligation  of  oontracta  that  have  been 
made  in  reliance  on  the  principles  which  they  have  laid  down  through 
a  long  series  of  years.  The  result  is  a  conflict  of  Jurisdiction  which 
there  are  no  means  of  allaying.  .  .  .  Whether  a  recovery  shall  be  had 
on  a  promissory  note  which  has  been  taken  as  collateral  security  for  an 
antecedent  debt  against  a  maker  from  whom  it  was  obtained  by  frand, 
is  thus  made  to  turn  in  New  York,  Pennsylvania,  and  Ohio,  not  on  any 
settled  rule,  but  on  the  tribunal  by  which  the  cause  is  heard ;  and,  if 
that  is  federal,  the  plaintiff  will  prevaU ;  if  it  is  local,  the  defendant 
Snch  a  result  tends  to  discredit  the  law.  .  .  .  The  enumeration  might 
be  carried  further,  but  enough  has,  perbaps,  been  swd  to  show  that  no 
uniform  rule  can  be  deduced  from  the  decisions  6t  the  English  and 
American  courts  nnder  the  oommercial  law,  and  that  the  certainty 
requisite  to  Justice  can  be  obtained  only  by  following  the  local  tribunals 
OS  regards  the  contracts  made  in  each  locality.  The  several  States  of 
this  country  ore  collectively  one  nation,  but  they  are  as  self-governing 
in  all  that  ooncems  their  purely  internal  commerce  as  if  the  general 
government  did  not  exist ;  and  when  the  will  of  the  people  of  New 
York  or  PeunBylvania  is  declared  on  such  matters,  through  their  repre- 
sentatives in  the  local  legislatures,  expressly  oc  by  long-continned 
acquiescence  in  the  rules  enunciated  by  their  judges,  it  cannot  be  set 
aside  by  Congress  short  of  an  amendment  of  the  Constitution.  Had 
the  New  York  legislature  declared  that  notes  made  and  negotiated  in 
that  State  should  follow  the  rule  laid  down  in  Coddington  v.  Bay 
[20  Johns.  637],  the  federal  tribunals  would  have  been  bound  to  carry 
U  Into  efibct,  notwithstanding  any  attempt  of  the  national  legislature 
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to  introduce  s  different  principle ;  and  it  is  iDConceivflble  that  the 
Judicial  department  of  tlie  government  can  exercise  a  greater  authority 
in  this  regard  than  tlie  legislature."  Hare,  Const.  Law,  1107,  1117, 
and  see  Lecture  61,  passim. 

We  conclude,  therefore,  that  the  distinction  between  the  binding 
effect  of  decisions  on  commercial  law  and  on  statutes  is  utterly 
untenable ;  that  the  law  declared  by  State  courts  to  govern  on  con- 
tracts made  within  their  jurisdiction  is  conclusive  everywhere ;  ami  the 
departure  made  by  the  United  States  courts  is  to  be  regretted,  and 
certainly  not  to  be  followed.  In  entire  accordance  with  this  view  are 
our  own  cases  of  Brown  v.  Bailroad  Co.,  83  Pa.  St.  316,  and  Brooke 
V.  Bailroad  Co.,  108  Fa.  St.  530,  1  Atl.  Rep.  206 ;  and  the  decisions 
in  Ohio:  Knowlton  v.  Rtulway  Co.,  19  Ohio  St.  260;  in  IHinois:  Penn- 
sylvania Co.  u.  FairchUd,  69  111.  260;  Railroad  Co.  o.  Smitli,  71  111 
197 ;  in  Iowa :  Talbott  v.  Transportation  Co.,  41  Iowa,  247 ;  Robinson 
V.  Transportation  Co.,  45  Iowa,  470;  in  Connecticut:  Hale  v.  Naviga- 
tion Co.,  15  Conn.  539  ;  in  Kansas :  Railroad  Co.  v.  Moore,  29  Kan. 
632 ;  in  South  Carolina :  Bridger  v.  Railroad  Ca,  27  S.  C.  462,  3  S.  E. 
Rep.  860 ;  in  Georgia :  Railroad  Co.  n.  Tanner,  68  Ga.  S90 ;  in  Uissis- 
sippi:  McMaster  v.  Railroad  Co.,  65  Miss.  271,  4  Sonth.  Rep.  59;  in 
Texas :  Cantu  v.  Bennett,  39  Tex.  303  ;  Ryan  v.  Railway  Co.,  65  Tex. 
13,  and  perhaps  in  other  States.  I  will  not  notice  them  -In  detail 
further  than  to  quote  the  terse  and  forcible  summarjmade  by  Scott,  J., 
in  Knowlton  v.  Railway  Co. :  "  As  the  contract  was  made  within  the 
jurisdiction  of  New  York,  and  contemplated  no  action  outside  of  tliat 
jurisdiction,  it  is  clear  that  the  question  of  its  validity  must  be  deter- 
mined solely  by  the  laws  of  New  York.  The  rights  and  obligations  of 
the  parties  to  such  a  contract,  and  in  respect  to  the  manner  of  its 
execution,  cannot  be  affected  by  the  laws  or  policy  of  other  States. 
If  no  cause  of  action  arose  to  the  plaintiff  under  his  contract  when  the 
accident  occurred,  the  transaction  cannot  be  converted  into  a  cause  of 
action  bj'  the  fact  that  the  parties  have  subsequently  come  within  the 
jurisdiction  of  Ohio."  Holding,  therefore,  that  the  validity  of  this 
contract  is  to  be  determined  by  the  law  of  New  York,  as  decided  by 
the  courts  of  tliat  State,  is  there  any  reason  why  the  courts  of  this 
State  should  not  enforce  It?  The  general  rule  is  that  courts  will 
enforce  contracts  valid  by  the  law  of  the  place  where  made,  unless 
they  are  injurious  to  the  interests  of  the  State,  or  of  its  citizens. 
Story,  Confl,  Laws,  §§  38,  244.  The  injury  may  be  indirect  by  offend- 
ing against  justice  or  morality,  or  by  tending  to  subvert  settled  public 
policy  (2  Kent,  Com.  458;  Greenwood  v.  Curtis.-S  Mass.  858 ;  Bliss 
V.  Brainard,  41  N.  H.  266)  ;  but  this  does  not  imply  that  courts  will 
not  sustain  contracts  that  would  not  be  valid  if  made  within  their  Juris- 
diction, or  will  not  enforce  rights  that  could  not  be  acquired  there 
Thus,  for  example,  the  courts  of  Pennsylvania  have  always  enforced 
contracts  for  a  liigher  rate  of  interest  than  would  be  valid  under  the 
laws  of  this  State.  Ralph  v.  Brown.  3  Watts  &  S.  395;  Wood  v. 
Kelso.  27  Pa.  St.  243 ;  Irvine  v.  Barrett,  2  Grant,  Cas.  73.    The  con- 
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tract  in  the  present  case  does  oot  directly  affect  the  State  or  its  citizens 
in  any  way.  Nor  is  ft  in  any  way  coDtraiy  to  Jnetioe  or  morality.  It 
may  tie  doubted  whettier  it  is  even  so  far  contrary  to  the  policy  of  tbe 
State  that  it  would  have  been  invalid  if  it  bad  been  made  here.  It 
has  some  exceptional  features,  which,  it  is  argued,  take  it  out  of  the 
ordinary  I'ules  governing  the  contrauta  of  common  carriers ;  and  the 
case  of  Coup  V.  Railroad  Co.,  56  Micb.  lit,  22  N.  W.  Sep.  215,  is  a 
strong  authority  for  that  position.  But  without  stopping  to  discuss 
that  point,  which  our  general  view  renders  unnecessary,  it  is  sufficient 
to  say  that,  even  if  it  would  not  have  been  valid  if  made  here,  its 
enforcement  as  a  New  York  contract  does  not  in  any  way  dert^j^ate 
from  the  laws  of  Pennsylvania,  or  injure  or  affect  the  policy  of  the 
State,  any  more  than  would  a  foreign  contract  for  what  would  be 
usurious  interest  here,  and  that,  as  already  swd,  the  conrta  have  never 
hesitated  to  enforce. 

The  argument  of  duress  may  be  briefly  dismissed  for  want  of  any 
evidence  in  the  case  to  sustiun  it.  There  is  no  evidence  that  defend- 
ant  was  unwilling  to  accept  the  ordinary  and  usual  rates  for  the  trans- 
portation of  plaintifTs  cars  and  property.  If  they  had  been  offered  by 
plaintiff  and  revised,  tliere  might  have  been  some  ground  for  tbe 
present  argument,  though,  in  view  of  tbe  peculiar  nature  of  the 
property,  and  the  special  facilities  required,  even  that  is  far  fW>m  olttar. 
But  in  fact  plaintiff  got  a  lai^e  reduction  of  rates,  and  part  of  the 
consideration  for  such  redoction  was  the  agreement  that  he  should  be 
his  own  insurer  against  loss  by  sccidenL  There  was  nothing  com^ 
pulsorA'  about  such  a  contract,  and  plaintiff  comes  now  with  a  very 
bad  grace  to  assert  a  right  that  be  expressly  relinquished  for  a  sain 
stantial  consideration. 

The  learned  court  below  was  right  in  entering  Judgment  for  the 
defendant  on  the  facts  found  in  tbe  special  verdict. 

Jvdgment  affirmed^ 

Williams,  J.  (disseiUing).    I  dissent  from  the  Judgment  in  this  case 
because  I  cannot  agree  that  a  well-settled  rule  of  public  policy  of  this 
oommonweaith  must  give  way  to  considerations  of  mere  comity.    The 
contract  set  up  as  a  defence  to  this  action  is  a  release  to  a  common       , 
carrier  from  liability  for  its  own  negligence.     It  is  well  settled  In  thiaJfi  I  ;^i' 
State  that  such  a  release  is  against  public  policy.    Comity  does  not^*^ 
require  more  of  us  than  to  give  effect  to  the  lex  loci  contraetue^  when 
not  subversive  of  the  public  policy  of  our  own  State.     This  baa  been 
distinctly  held  by  the  Court  of  Appeals  of  New  York,  in  which  this 
release  was  executed,  and  in  whose  behalf  comity  is  asked.     I  woald 
follow  the  Court  of  Appeals,  because  comity  can  require  no  more  of 
us  in  auy  given  case  than  the  courts  of  the  place  of  the  contract  would 
yield  to  OS  for  comity's  sake,  and  because  I  believe  the  rule  to  rest  on 
solid  ground. 

Stkbrbtt,  J.,  concurs  in  the  foregoing  dissent. 
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ST.  NICHOLAS   BANK  v.   STATE  NATIONAL  BANK. 
CouBT  OF  AppEAiA  OF  New  York.    1891. 
{RepoTUd  138  Neie  Yoii  JUporti,  28.] 

Easl,  J.'  Tbis  action  was  brought  to  recover  the  proceeds  of  a 
draft  for  $473.57  aent  for  ooUection  by  tbe  plaintiff  to  the  defendant, 
and  paid  to  the  defendant's  correspondents.  Tbe  trial  resulted  in  the 
direction  of  a  verdict  for  the  plaintiff  for  the  amount '  demanded. 
Upon  appeal  to  the  general  term,  the  Judgment  entered  upon  the  ver- 
dict was  reversed,  and  a  new  trial  ordered.  From  the  order  of  reversal 
the  plaintiff  appealed  to  this  court.  .  .  . 

Tbe  rule  has  long  been  established  in  this  State  that  a  bank  receiv 
Ing  commercial  paper  for  collection,  in  the  absence  of  a  special  agree- 
ment, is  liable  for  a  loss  occasioned  by  the  default  of  its  correspondenta 
or  other  agents  selected  by  it  to  effect  the  collection.  Allen  v.  Bank, 
22  Wend.  215;  Montgomery  Connty  Bank  v.  Albany  City  Bank,  7 
N.  T.  459 ;  Commercial  Bank  v.  Union  Bank,  11  N.  Y.  203 ;  Ayrault 
V.  Pacific  Bank,  47  N.  Y.  570 ;  Naser  t;.  Bank,  116  N.  Y.  498,  22  N. 
E.  Rep.  1077.  And  the  same  rule  prevails  in  some  of  the  other 
States,  in  the  United  States  Supreme  Court,  and  in  England.  Titus  v. 
Bank,  35  N.  J.  Law,  568 ;  Wingate  v.  Bank,  10  Pa.  St  104 ;  Reev&s 
V.  Bank,  8  Ohio  St.  465 ;  Tyson  v.  Bank,  6  Blackf.  225 ;  Simpson 
V.  Waldby  (Mich.),  30  N.  W.  Rep.  199 ;  Mackersy  v.  Ramsays,  9 
Clark  db  F.  818.  In  sucb  a  case  the  collecting  bank  assumes  the 
obligation  to  collect  and  pay  over  or  remit  the  money  due  upon  the 
paper,  and  the  agents  it  employs  to  effect  the  collection,  whether  they 
be  in  its  own  banking-house  or  at  some  distant  place,  are  its  agents, 
and  in  no  sense  the  agents  of  the  owner  of  the  paper.  Because  tbey 
are  its  agents,  it  is  responsible  for  their  misconduct,  neglect,  or  other 
default.  .  .  . 

The  defendant,  however,  claims  that  the  contract  with  the  plaintlS 
is  to  be  treated  as  a  Tennessee  contract,  and  that  by  tbe  law  of  that 
State  it  cannot  be  made  liable  for  this  loss.  Upon  tbe  trial,  for  the 
purpose  of  showing  the  law  of  that  State,  it  put  in  evidence  a  decision 
of  the  Supreme  Court  in  the  case  of  Bank  of  Louisville  v.  First  Nat. 
Bankof  Knoxville,  BBaxt.  101.  .  .  .  That  decision  was  not  based  upon 
any  statute  law,  but  upon  the  principles  of  the  common  law,  supposed 
to  be  applicable  to  the  facts  of  the  case.  It  did  not  make  or  establish 
law,  but  expounded  the  law,  and  furnished  some  evidence  of  what  the 
law  applicable  to  that  case  was,  —  evidence  which  other  courts  might 
or  might  not  take  and  receive  as  reliable  and  sufficient ;  and  even  the 
same  court,  upon  fuller  discussion  and  more  mature  consideration, 
might,  in  some  subsequent  case,  refuse  to  take  the  same  view  of 
the  law.  There  is  no  common  law  peculiar  to  Tennessee.  Bat  the 
^  Part  of  tbe  optaioii  is  omitted. —Ed.  I 
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common  law  there  ib  the  s&me  as  that  which  prevails  here  aod  else- 
where, and  the  jndicial  eipositionB  of  the  common  law  there  do  not 
bind  the  courts  here.  The  courts  of  this  State,  and  ol  other  States, 
and  of  the  United  States,  would  follow  the  courts  of  that  State  in  the] 
construction  of  its  statute  law.  But  the  courts  of  this  State  will  follow 
tte  own  precedents  lu  the  expounding  of  the  general  common  law  ap- 
plicable to  commercial  transactions,  and  so  it  has  been  repeatedly 
held.  Faulkner  v.  Hart,  82  N.  Y.  418 ;  Swlit  a  T;sod,  16  Fet.  1 ; 
Gates  V.  Bank,  100  U.  S.  239 ;  Bay  v.  Gas  Co.,  20  AU.  Bep.  1065 
(dedded  in  Pennsylvania  Supreme  Court,  Jan.  12,  1891).  We  muat, 
therefore,  hold  that  tiie  obligation  resting  upon  the  defendant  was  that 
which  the  principlea  of  the  common  law,  as  expressed  by  the  oonrta 
of  this  State,  placed  upon  it.  If  it  be  said  that  the  contraot  between 
these  parties  was  made  In  view  of  the  common  law,  then  we  must  hoM 
that  it  was  the  common  law  as  expounded  here. 

But  it  cannot  be  maintained  that  the  contract  between  these  parties 
was  a  Tennessee  contract,  it  is  by  no  means  clear,  even,  that  it  can 
be  held  that  the  contract  was  made  there.^  .  .  . 

Our  conclusion,  therefore,  Is  that  the  order  of  the  general  term 
should  be  reversed,  and  the  Judgment  entered  upon  the  verdict  affirmed 
with  costs.    All  concur. 


ItABSHAU.,  C.  J.,  in  The  Nerelde,  9  Or.  388,  422  (1815).  The 
court  is  decidedly  of  opinion  that  reciprocating  to  the  subjects  of  a 
nation,  or  retaliating  on  them  its  unjust  proceedings  towards  our  citi- 
zens, is  a  political,  not  a  legal  measure.  It  is  for  the  consideration 
of  the  government,  not  of  its  courts.  The  degree  and  kind  of  retalia- 
tjon  depend  entirely  on  considerations  foreign  to  this  tribunal  It 
may  be  the  policy  of  the  nation  to  avenge  its  wrongs  in  a  manner 
having  no  affinity  to  the  injury  sustained,  or  it  may  be  Its  policy  to 
recede  ftom  its  full  rights  and  not  to  avenge  them  at  all.  It  is  not 
for  its  courts  to  interfere  with  the  proceedings  of  the  nation  and  to 
thwart  ite  views.  It  is  net  for  lis  to  depart  fVom  the  beaten  track 
prescribed  for  os,  and  to  tread  the  devious  and  intricate  path  of 
politics. 


TameTjC.  J.,  in  BakkofAcgd8ta  v.  Eablb,  13  Fet.  519,589(1839). 
It  is  needless  to  enumerate  here  the  instances  in  which,  by  the  general 

1  nie  court  round  that  the  contnct  tiM  not  i,  Tenauaee  contract  —  En. 
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practice  of  civilized  countries,  the  Ibws  of  tbe  one  will,  by  the  comi^ 
of  nations,  be  rec<^nized  and  executed  tu  another,  where  the  rights 
of  individuals  are  concerned.  .  .  .  The  comity  thus  extended  to 
other  nations  is  no  impeachinent  of  sovereignty.  It  is  the  voluntary 
act  of  the  nation  by  which  it  is  offered,  and  is  inadmissible  when  con- 
trary to  its  policy  or  prejudicial  to  its  interests.  But  it  contributes 
so  largely  to  promote  justice  between  individuals,  and  to  produce  a 
friendly  intercourse  between  the  sovereignties  to  which  tliey  belong 
that  courts  of  justice  have  continually  acted  upon  it,  as  a  part  of  tho 
voluntary  law  of  natione.  It  is  truly  asid  in  Story's  Conflict  of  Laws, 
37,  that  "  In  the  silence  of  any  positive  rule,  affirming,  or  denj'ing,  or 
restraining  the  operation  of  foreign  laws,  courts  of  justice  presume 
the  tacit  adoption  of  them  by  tlieir  own  government,  nnless  they  are 
repugnant  to  its  policy,  or  prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  but  the  comity  of  the  nation  which  is  adminis- 
tered, and  ascertained  in  the  same'  way,  and  guided  by  the  same 
reasoning  by  which  all  other  principles  of  municipal  law  are  ascer-  . 
tuned  and  guided." 


Geat,  J.,  in  Hilton  v.  Gnror,  159  U.  S.  118,  163  (1895).  No 
law  has  any  effect,  of  its  own  force,  beyond  tbe  limits  of  the  sover- 
eignty fh>in  which  its  authority  is  derived.  The  extent  to  which  the 
law  of  one  nation,  as  put  in  force  within  its  territory,  whether  by  execu- 
tive order,  by  legislative  act,  or  by  judicial  decree,  shall  be  allowed 
to  operate  within  tbe  dominion  of  another  nation,  depends  upon  what 
our  greatest  jurists  have  been  content  to  call  "  the  comity  of  nations." 
Although  the  jihrase  has  been  often  criticised,  no  satisfactory  sub* 
stitute  has  been  suggested. 

"Comity,"  in  the  legal  sense,  is  neither  a  matter  of  absolute  obli- 
gation, OD  the  one  hand,  nor  of  mere  courtesy  and  good  will  upon  the 
other.  But  it  Is  the  recognition  which  one  nation  allows  within  its 
territory  to  the  legislative,  executive,  or  judicial  acts  of  another  nation, 
having  due  regard  both  to  international  duty  and  convenience,  and 
to  the  rights  of  its  own  citizens,  or  of  other  persona  who  are  under 
the  protection  of  its  laws.' 

>  Sea  tlia  dlBsenting  opioioD  of  Fcllex,  C.  J.,  in  the  nine  cue,  at  p^  2S8 ;  and 
■M  forthw  Diaaj  oa  tha  Couflkt  of  Lawi,  p.  ID.— Bd. 
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JDBISDICnON  OTBB  PEBS0N8  AND  THINOB. 


SECTION  L 

DOHICILB.* 


BELL  r.  KENNEDT. 


[BepoTted  Lav  Reportt,  1  ^oiuc  of  Lordl  (Soitck),  307.] 

Tub  Lobd  Chanckllob  (Lord  Cairns).*  My  Lords,  this  appeal 
arises  in  an  action  commenced  in  the  Court  of  Session,  I  regret  to 
sa;  so  long  ago  as  the  year  1858;  in  the  coarse  of  which  action 
no  leas  than  sixteen  interlocntore  hare  been  prononnced  by  the 
court,  all,  or  the  greater  part  of  which,  become  inoperative  or  imma- 
terial if  yonr  Lordships  should  be  unable  to  concur  in  the  view  taken 
by  the  conrt  below  of  the  qneation  of  domicile. 

The  action  is  raised  by  Captain  Kennedy,  and  his  wife,  the 
daughter  of  the  late  Mrs.  Bell ;  and  the  defender  is  Mrs.  Kennedy's 
father,  the  husband  of  Mrs.  Bell.  The  claim  is  for  the  share,  said 
to  belong  to  Mrs.  Kennedy,  of  the  goods  held  in  communion  between 
Mr.  and  Mrs.  Bell.  This  claim  proceeds  on  the  allegation  that  the 
domicile  of  Mrs.  Bell,  at  the  time  of  her  death  on  the  28tb  of  Sep- 
tember, 1836,  was  in  Scotland.  And  the  question  itself  of  her  domi- 
cile at  that  time  depends  upon  the  further  qnestion,  what  was  the 
domicile  of  her  husband?  Her  husband,  the  appellant,  is  still 
living;  and  your  Lordships  have  therefore  to  consider  a  case  which 
seldom  arises,  the  question,  namely,  of  the  domicile  at  a  particular 
time  of  a  person  who  is  etill  living. 

Mr.  Bell  was  born  in  the  island  of  Jamaica.  Hie  parents  had 
come  there  from  Scotland,  and  had  settled  in  the  island.  There 
appears  to  be  no  reason  to  doubt  but  that  they  were  domiciled  in 
Jamaica.     His  father  owned  and  cultivated  there  an  estate  called  the 

>  For  ths  geiiBnl  principUa  of  lutioiuJity  see  CalviD's  Cue,  7  Col  1;  U.  S.  r.  Wong 
Kim  Ark,  100  tJ.  S.  6M.  —  Ed. 

■  .The  itKteiDBDt  of  fwti  li  omitted,  m  are  ilso  tlie  eoncatring  opinions  of  Lotd« 
Cbaitwobte,  Chxlubfokd^  mud  CoiOXUT.  —  Ed. 
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Woodstock  estate.  His  mother  died  when  the  AppellAQt  was  about 
the  age  of  two  ;ear8,  and  immediatel;  after  his  mother's  death  he 
waa  sent  to  Soo^and  for  the  parpoee  of  anrture  and  education.  By 
hU  father's  relatives  he  was  educated  in  Sootland  at  school,  and  he 
afterwards  proceeded  to  college.  His  father  appears  to  have  died 
when  he  was  about  the  age  of  ten  years,  dying,  in  fact,  as  be  was 
coming  over  to  Great  Britain  for  his  health,  but  with  the  intention 
of  returning  to  Jamaica. 

The  appellant,  after  passing  through  college  in  Scotland,  travelled 
upon  the  Continent;  and  soon  after  he  attained  the  age  of  twenty-one 
years  he  went  out  again  to  Jamaica,  in  the  year  1823,  with  the  inten- 
tion of  carrying  on  the  cultivation  of  the  Woodstock  estate,  which, 
in  fact,  was  the  only  property  he  possessed.  He  cultivated  this 
estate  and  made  money  to  a  considerable  amotinL  He  arrived  at  a 
position  of  some  distinction  in  the  island.  He  was  the  custos  of 
the  parish  of  St.  George,  and  was  a  member  of  the  Legislative 
Assembly.  He  married  his  late  wife,  then  Miss  Hosack,  in  Jamaica 
in  the  year  1828;  and  he  had  by  her,  in  Jamaica,  three  children. 

It  appears  to  me  to  be  beyond  the  possibility  of  doubt  that  the 
domicile  of  birth  of  Mr.  Bell  was  in  Jamaica,  and  that  the  domicile 
of  bis  birth  continued  during  the  events  which  I  have  thus  described. 

In  the  year  1684  a  change  was  made  in  the  law  with  regard  to 
slavery  in  the  island  of  Jamaica,  which  introduced,  in  the  first 
instance,  a  system  of  apprenticeship,  maturing  in  the  year  1638  into 
a  complete  emancipation.  This  change  appears  to  have  been  looked 
upon  by  Mr.  Bell  with  considerable  disfavor,  and,  his  health  fail- 
ing, in  the  year  ^637  he  determined  to  leave  Jamaica,  and  to  return 
to  some  part,  at  all  events,  of  Great  Britain.  He  entered  iuto  a  con- 
tract for  the  sale  of  the  Woodstock  estate,  the  purchase -money  being 
made  payable  by  certain  instalments;  and  in  1637  he  left  the  island, 
to  use  his  own  expression,  "for  good."  He  abandoned  bis  residence 
there  without  any  intention  at  that  time,  at  all  events,  of  returning 
to  the  island.  He  reached  London  in  the  month  of  June,  1BS7.  He 
remained  in  London  for  a  short  time,  apparently  about  ten  days,  and 
he  then  went  on  to  Edinburgh,  and  took  ap  his  abode  under  the  roof 
of  the  mother  of  his  wife,  Mrs.  Hoeack,  who  at  that  time  was  living 
in  Edinburgh. 

I  ought  to  have  stated  that  while  the  appellant  was  in  Jamaica  be 
appears  to  have  kept  np  a  correspondence  with  bis  relatives  and 
friends  in  Scotland.  In  the  year  1833  he  acquired  (I  prefer  to  use 
the  term  "acquired  "  rather  than  the  word  "purchased  ")  the  estates 
of  Glengabers  and  Craka.  He  appears  to  have  taken  to  those  estates 
mainly  in  settlement  of  a  claim  for  some  fortune  or  money  of  hie 
wife  secured  upon  them.  It  is  apparent,  however,  that  he  had  at  no 
time  any  intention  of  residing  upon  Glengabers,  and,  in  fact,  the 
acqaisition  of  those  estates  bears  but  little,  in  my  opinion,  upon  the 
question  of  domicile,  because  in  I6S3,  when  he  acquired  them,  his 


,v  Google 


SECT.  1.]  BELL  V.   KBKHBDT.  147 

domicile,  beyond  all  doabt,  was,  and  for  some  years  afterwards  ood* 
tinned  to  be,  in  Jamaica. 

He  wrote  occasionally  at  ttiat  time  from  Jamaica,  evincing  a  desire 
to  buy  an  estate  at  some  fature  period  in  Scolland,  if  be  could  obtain 
one  to  his  liking,  and  even  an  inteDtion,  if  he  could  obtain  such  an  . 
estate,  of  living  in  Scotland,  but  nothing  definite  appears  to  have 
been  arranged  or  said  upon  the  subject;  and,  in  fact,  at  this  time 
other  suggestions  as  to  other  localities  appear  to  have  been  occasion- 
ally entertained  and  considered  by  him. 

In  these  letters  he  frequently  uses  an  expression  that  was  mnob 
insisted  upon  at  the  bar  —  the  expression  of  "coming  home;"  but 
I  think  it  will  be  your  Lradships'  opinion  that  the  argument  is  not 
much  advanced,  one  way  or  the  other,  by  that  expression.  It  ap- 
pears to  me  to  be  obviously  a  form  of  language  that  would  naturally 
be  used  by  a  colonist  in  Jamaica  speaking  of  the  mother  country  in 
oontradistinctton  to  the  colony.  ./ 

Up  to  this  point,  my  Lords,  there  is  really  no  dispute  with  regard   ^  ^tm^  W  ^^  ^ 

to  the  facts  of  the  case.     The  birth-domicile  of   the  appellant  inl*''"^  '^  '-4  / 

Jamaica  continued,  at  all  events  till  1837,  and  the  onus  lies  upoaK-'^^**^^^^'^-'^^.^' 
those  who  desire  to  show  that  there  was  a  change  in  this  domicile,  Luh'tt  A*-*^  ci^^^' '" 
by  which  I  mean  the  personal  etatus  indicated  by  that  word, — the|eLrt« 
onus,  I  say,  lies  upon  those  who  assert  that  the  personal  status  thus 
acquired,  and  continued  from  the  time  of  his  birth,  was  changed,  to 


acquired,  and  continued  Irom  the  time  ol  bis  birth,  was  changed,  to  if      U    H 

prove  that  that  change  took  place.     The  law  is,  beyond  all  doubt,ic:i^^  J[iiAW  c-^*''  ■ 
clear  with  regard  to  the  domicile  of  birth,  that  the  perGonol  statuBi''  r    f  [         J 
indicated  by  that  term  clings  and  adheres  to  the  subject  of  it  untiirtlAfri>^'"-V' 


actual  change  is  made  by  which  the  personal  status  of  another) 
domicile  is  acquired. 

I  do  not  think  it  will  be  necessary  to  examine  the  various  deflni- 
tions  which  have  been  given  of  the  term  "domicile."  The  question 
which  I  will  ask  your  Lordships  to  consider  in  the  present  case  is^  i 

'in  substance,  this:  Whether  the  appellant,  before  the  28th  of  Sep^jA     ^/v'it''-'''"^  '' 
itember,  1838,  the  day  of  the  death  of  his  wife,  had  determined  t(jl    ,  '  / 
make,  and  had  made,  Scotland  his  home,  with  the  intention  of  estabjl  JL^^-i 
lishing  himself  and  his  family  there,  and  ending  his  days  in  tbat| 
country?    The  onus,  aa  I   have  said,  is  upon  the   respondents  to   i 
establish  this  proposition. 

I  will  ask  your  Lordships,  in  the  first  place,  to  look  at  the  facts 
subsequent  to  the  return  of  the  appellant  to  Scotland,  as  to  which 
there  is  no  dispute,  then  at  the  character  of  the  parol  evidence  which 
has  been  adduced,  and,  finally,  at  a  few  passages  la  the  correspond- 
ence which  is  in  evidence. 

As  regards  the  facts  which  are  admitted,  they  amount  to  this; 
The  appellant  lived  under  the  roof  of  Mrs.  Hosack  from  the  time  of 
his  arrival  in  Edinbni^h,  in  the  year  1837,  until  the  1st  of  June, 
18S8.  He  appears  to  have  home  the  whole,  or  the  greater  part  of 
her  honae-keeping  expenses  during  that  time.     He  inquired  for,  and 
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looked  after,  Yarious  estates,  in  the  south  of  Scotlaod  especially,  and 
he  indicated  a  preference  for  the  estates  of  Blairston  or  Auchin- 
draine,  of  Mollance,  aod  of  Enterkine.  With  reg&rd  to  Blaireton  or 
Auchindraine,  it  does  not  appear,  so  far  as  I  can  diBcover,  to  have 
been  actually  offered  to  him  for  eala  With  regard  to  Mollance, 
before  he  came  to  any  determinatioii  as  to  it,  it  was  sold  to  another 
person.  With  r^ard  to  Enterkine,  at  the  time  we  are  speaking  of, 
the  Ist  of  June,  1838,  a  negotiation  had  been  going  on  by  letters 
written  between  the  appellant  and  those  who  were  proposing  to  sell 
the  estate,  but  the  offer  which  he  nltimately  made  for  it  had  at  that 
time  been  refused,  and,  on  the  Ist  of  June,  1838,  there  was  no  pend- 
ing offer  on  his  part  for  the  property.  Mrs.  Bell,  his  wife,  at  tbis 
time  was  expecting  her  confinement.  The  house  of  bis  mother-in- 
law,  in  which  they  were  sojourning,  was  not  sufficiently  commodious 
for  their  wants,  and  tbe  appellant  took  for  one  year  a  furnished 
bouse  in  Ayrshire,  called  Trochraigue.  He  took  it  with  no  inten- 
tion, apparently,  of  buying  the  estate,  although  it  appears  to  have 
been  for  sale,  but  with  tbe  intention  of  living  for  a  year  in  the 
house,  and  he  hired  servants  for  his  accommodation.  He  removed 
to  Trochraigue  on  the  1st  of  June,  1838,  and,  while  so  sojourning 
there,  Mrs.  Bell  died  in  her  confinement  on  the  28th  of  September  in 
that  year. 

It  appears  to  me,  beyond  all  doubt,  that  prior  to  this  time  the 
appellant  had  evinced  a  great  and  preponderating  preference  for 
Scotland  as  a  place  of  residence.  He  felt  and  expressed  a  great 
desire  to  flfid  an  estate  there  with  a  residence  upon  it,  with  which 
he  would  be  satisfied.  His  wife  appears  to  have  been  even  more 
anxious  for  this  than  he  himself  was;  and  her  mother  and  their 
friends  appear  to  hare  been  eager  for  the  appellant  to  settle  in 
Scotland.     There  is  no  doubt  that,  since  tbe  death  of  his  wife,  he 

lActually  has  bought  the  estate  which  I  have  mentioned,  the  estate  of 
Enterkine,  and  that  his  domicile  is  now  in  Scotland.     All  that,  in 

I  my  opinion,  would  not  be  enough  to  effect  the  acquisition  of  a  Scotch 
domicile.  There  was,  indeed,  a  strong  probability  up  to  the  time  of 
the  death  of  his  wife  that  he  would  ultimately  find  in  Scotland  an 
estate  to  his  liking,  and  that  he  would  settle  there.  But  it  appears 
to  me  to  be  equally  clear  that  if,  in  the  course  of  his  searches,  s 
property  more  attractive  or  more  eligible  as  an  investment  had  been 
offered  to  him  across  the  Border,  he  might,  without  any  alteration 
or  change  in  the  intention  which  he  expressed  or  entertained,  have 

1  acquired  and  purchased  such  estate  and  settled  upon  it,  and  thus 
have  acquired  an  English  domicile.  In  point  of  fact,  he  made  more 
or  less  of  general  inquiry  after  estates  in  England;  and  a  circum- 
stance is  told  us  by  one  of  the  witnesses,  Mr.  Telfer,  which  seems  to 
me  of  great  significance.  Mr.  Telfer  says  that  bis  relations  enter- 
tained great  apprehension  or  dread  that  he  would  settle  in  England  — 
ft  state  of  feeling  on  their  part  totally  inconsistent  with  the  notion 
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that  be  hod,  to  their  knowledge,  at  that  time  determined  Dltimatel; 
aDd  finally  to  eettle  in  Scotland. 

These  being  the  admitted  facte,  let  me  next  tarn  to  the  character 
of  the  parol  evidence  in  the  caae.  As  to  the  evidence  of  the  mem- 
bers of  the  Hosack  family,  and  of  the  servauta,  very  little  ie  to  be 
extracted  from  it  in  the  shape  of  information  upon  which  we  can 
rely.  They  speak  of  what  they  coneidered  and  believed  was  the 
Intention  of  the  appellant;  but  aa  to  anything  he  said  or  did,  to 
which  alone  yonr  Lordships  conld  attend,  they  tell  us  nothing  beyond  , 
what  we  have  from  the  letters.  As  to  the  evidence  of  the  appellautli 
himself,  I  am  disposed  to  agree  very  much  with  what  was  said  at  thel 
bar,  that  it  is  to  be  accepted  with  very  considerable  reserve, 
appellant  has  naturally,  on  an  issue  like  the  present,  a  very  strong 
bias  calculated  to  influence  his  mind,  and  he  is,  moreover,  speaking 
of  what  was  his  intention  some  twenty-five  years  ago.  I  am  bound, 
however,  to  say,  and  therein  I  concur  with  what  was  aaid  by  the 
Coart  of  Session,  that  the  evidence  of  the  appellant  appears  to  be 
fair  and  candid,  and  that  certainly  nothing  is  to  be  extracted  from  it 
which  ia  favorable  to  the  respondents  as  regards  the  onus  of  proof 
which  they  have  to  discharge. 

I  will  now  ask  yoar  Ix>rdships  to  look  at  what  to  my  mind  appears 
the  most  satisfactory  part  of  the  case,  namely,  the  correspondence 
contemporaneous  with  the  events  in  the  years  1837  and  1838.  I  do 
not  propose  to  go  through  it  at  length,  but  I  will  ask  yon  to  consider 
simply  certain  principal  epochs  in  the  correspondence  from  which,  as 
it  appears  to  me,  we  derive  considerable  light  as  to  the  intentions  of 
the  appellant. 

Id  the  first  place,  I  turn  to  a  letter  written  by  the  appellant  on  the 
S6th  of  September,  1837,  three  months  after  the  appellant  and  his 
wife  bad  come  to  Scotland.  He  is  writing  fi-om  Hinto  Street,  Edin- 
bo^h,  to  his  brother-in-law,  Mr.  William  Hosack,  in  Jamaica,  and 
be  says:  '*I  have  not  got  rid  of  my  complaint  as  yet,  and  still  find 
difficulty  in  walking  much,  and  was  obliged  to  forego  the  pleasures 
of  shooting,  on  whicb  I  had  so  much  set  my  heart.  This  country  is 
far  too  cold  for  a  person  not  having  the  right  use  of  his  limbs.  In 
fact  I  have  been  little  taken  with  anything,  and  would  go  to  Canada, 
Jamaica,  or  Australia,  without  hesitation.  I  enjoy  the  fresh  butter 
and  gooseberries."  Of  the  latter — that  is,  of  the  gooseberries  —  be 
proceeds  to  state  some  evil  consequences  which  he  had  suffered,  and 
then  he  says:  "Everything  else  is  as  good,  or  has  an  equivalent 
fully  as  good,  in  Jamaica.  My  mind  is  not  made  up  as  to  the  par- 
chase  of  an  estate.  Land  bears  too  bigh  a  value  in  proportion  to 
other  tbiogB  in  this  country,  owing  to  Uie  members  of  the  House  of 
ConmonB  and  of  Lords  being  all  landowners,  and  having  thereby 
received  greater  legislative  protection.  The  reform  voters  begin 
to  see  this,  and  as  soon  as  the  character  of  the  House  of  Commons 
B  enough  (and  it  ia  changing  prodigiously)  the  value  of  land 
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will  come  to  its  trae  value  id  the  State.  I  have  formed  these  views 
since  I  came  home,  and  have  lost  in  proportion  my  land-bnytng 
mania."  Thus,  having,  as  I  have  stated,  a  domicile  by  birth  in 
Jamaica,  and  having  come  to  this  country  with  an  indetermiuate 
view  as  to  what  property  he  should  become  the  purchaser  of,  writing 
three  months  afterwards,  he  says:  "I  have  been  iittle  taken  with 
anytbing,  and  would  go  to  Canada,  Jamaica,  or  Australia,  without 
besitatioD."  Nothing  can  be  more  significant  as  to  the  abeenoe  of 
any  determination  in  his  mind  to  make  Scotland  his  fixed  home,  and 
to  spend  the  remainder  of  bis  days  there. 

I  come  to  the  27th  of  December,  1837,  when  the  appellant,  again 
writing  to  the  same  brother-in>law  in  Jamaica,  says:  "As  to  the 
country,  I  like  none  of  it.  I  have  not  purchased  an  estate,  and  not 
likely  to  do  so.  I  had  my  guns  repaired,  bought  a  pointer,  pui^ 
chased  the  shooting  of  an  estate  for  £10,  have  never  been  there,  nor 
fired  a  shot  anywhere  else.  Have  had  a  fishing  rod  in  my  hands  only 
for  two  hours,  and  caught  nothing.  I  bought  a  horse,  and  might  as 
well  have  bought  a  bear.  He  bites  so,  it  would  have  been  as  easy 
to  handle  the  one  as  the  other.  I  exchanged  him  for  a  mare,  and, 
positively,  I  have  sent  her  to  enjoy  herself  in  a  farm  straw  yard, 
without  ever  having  been  once  on  her  back,  or  even  touched  her  in 
any  way."  Here,  again,  we  find  that  so  far  from  his  expressing  a 
liking  for  the  coantry  npon  better  acquaintance,  he  says  he  does  not 
like  it,  and  so  far  from  a  deteimiuation  to  purchase  an  estate  in 
Scotland  and  end  hia  days  upon  it,  he  says,  "1  have  not  purchased 
an  estate,  and  am  not  likely  to  do  so." 

Passing  over  three  months  more,  1  come  to  a  lett«r  dated  the  20th 
of  March,  1833,  by  Mrs.  Bell,  the  wife's  expressions  being  even 
more  significant  than  those  of  her  husband;  for  it  is  obvious  that 
she,  of  the  two,  was  more  inclined  to  settle  in  Scotland.  She  writes: 
"The  extreme  severity  of  the  winter  has  put  us  a  good  deal  out  of 
conceit  of  Scotland,  but  independent  of  that,  I  don't  find  the  satis- 
faction in  it  I  anticipated.  If  circumstances  permitted,  I  would  not 
miud  to  return  to  Jamaica,  though,  I  dare  say,  after  being  here  a 
few  years  I  might  not  like  it.  This  country  is  so  gloomy,  it  is  sadly 
depressing  to  the  spirits,  so  unlike  what  one  has  been  used  to  in 
dear,  lovely  Jamaica.  The  vile  pride  and  reserve  of  the  people  is 
here  too  great  a  source  of  annoyance.  A  man  is  not  bo  much  valued 
on  the  manners  and  education  of  a  gentleman  as  on  the  rank  of  hia 
great  grandfather  —  that  is  to  say,  among  a  certain  class.  You  will 
perceive  from  this  we  are  still  at  Number  9.  Bell  has  several  prop- 
erties in  view,  but  is  as  undetermined  about  where  we  may  settle  as 
when  he  left  Jamaica.  Next  week  he  goes  to  Ayrshire  to  look  at  an 
estate,  and  from  thence  to  Galloway  and  Dumfriesshire.  If  we  don't 
fix  very  soon  we  purpose  taking  a  furnished  house  in  the  country  for 
twelve  months."  Now,  the  whole  of  this  pass^e,  I  think,  is  of  con- 
siderable importance,  but  the  last  sentence  I  have  read  affords  a  key 


,v  Google 


BBCT.  I.]  BELL  V,   KENNKDT.  161 

which  ma;  be  osefQl  io  letting  ua  into  the  design  of  the  Bponsee  in 
t&king  the  furnisbed  hotue  of  Trochraigue.  The  interpretation  given 
by  this  letter  is,  that  it  was  equivalent  to  eaying  that  tbey  had  not 
at  that  time  fixed  upon  a  residence. 

I  pass  on  foi  two  montfae  more.  The  offer  which  in  the  intervai  tie 
had  made  for  Enterkine  had  been  refused.  The  furnished  house  at 
Trochraigne  had  been  taken.  The  appellant  and  bis  wife  were  upon 
the  eve  of  taking  poseeeaion  of  it  on  the  let  of  June,  1838;  and  on 
the  26th  of  May,  1838,  the  appellant  writes  to  bis  brother-in-law  in 
Jamaica;  "I  have  taken  a  country  house  at  Trochrigg."  "I  leave 
this  for  it  on  the  let  of  June.  It  is  situated  two  milee  from  Girvan, 
which  is  twenty  miles  west  of  Ayr,  on  the  seacoast.  Therefore  for 
the  next  twelve  months  you  can  address  to  me  Trochrigg,  near 
Girvan,  Ayrshire,  Scotland.  The  offer  which  I  wrote  yon  1  have 
made  for  Euterkine  I  received  no  answer  to  until  sixteen  days  after, 
and  then  I  got  an  answer  stating  they  had  a  better  offer.  Of  this  X 
believe  ae  mnch  ae  I  like,  for  I  see  it  advertised  again  in  the  Satur- 
day's paper.  I  do  not  know  whether  I  shall  make  anything  of  this 
estate  for  the  present,  and  I  care  not  It  is  still  very  cold,  and  if 
I  do  not  make  a  purchase  in  the  course  of  this  year,  I  perhaps  will 
take  a  trip  next  summer  to  the  south  of  France,  and  see  whether  I 
don't  find  it  wanner  there."  That  is  to  say  in  the  next  summer, 
which  would  be  the  summer  of  1839,  he  was  in  expectation  that  Mrs. 
Bell  and  his  family  would  be  able  to  accompany  him  to  "take  a  trip 
to  tiie  south  of  France,  and  see  whether  he  did  not  Qnd  it  warmer 
there,"  not,  as  it  seems  to  me,  for  tbe  purpose  of  enjoying  a  tempo- 
rary sojourn,  but,  if  he  found  it  a  more  agreeable  climate,  for  the 
purpose  of  making  it  bia  permanent  residence. 

There  ie  only  one  other  passage  to  which  I  would  ask  your  Lord- 
ships' attention.  It  is  in  a  letter  written  one  month  afterwards, 
while  Mr.  and  Mrs.  Bell  were  at  Trochrigg,  on  the  16th  of  June. 
Writing  to  Mr.  William  Hosack,  the  appellant  says:  "There  ue 
several  gentlemen's  seats  in  the  neighborhood,  but  none  of  them 
reside  in  them.  We  will  probably  have  only  three  or  four  acquaint- 
ances, and  shall  be,  in  that  respect,  much  the  same  as  in  Jamaica. 
We  must,  however,  make  tbe  most  of  it  for  twelve  months,  in  the 
hope  that  during  that  time  I  may  be  able  to  find  some  estate  that  will 
be  suitable  for  me  as  a  purchase." 

I  find  nothing  after  this  material  in  the  correspondence  before  the 
death  of  Mrs.  Bell,  and  the  last  sentence  I  have  read  appears  to  me 
to  snm  up  and  to  describe  most  accurately  the  position  in  which  the 
appellant  was  at  Trochrigg;  be  was  tbere  in  the  hope  that,  during 
the  "twelve  months,"  be  might  be  able  to  find  some  estate  which 
might  be  suitable  to  him  for  purchase;  but  upon  that  contingency, 
as  it  seems  to  me,  depended  the  ultimate  choice  which  he  wonid 
make  of  Scotland,  or  some  other  country,  as  a  place  of  residence. 
If  his  hope  shoold  be  realized,  we  might  from  this  letter  easily  inftr 
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that  Scotland  would  become  hiB  home.     If  bis  hope  shODld  not  be 

realized,  I  see  nothiDg  which  would  lead  me  to  thiuk,  but  everything 

which  would  lead  me  to  doubt,  that  he  would  have  elected  to  remain 

in  Scotland  as  hie  place  of  leaidence. 

It  appears  to  me,  on  the  whole,  upon  coneideration  of  the  facte 

\       jrbich  are  admitted  in  the  case,  and  the  j'arol  evidence,  and  the 

t    \  (.^^      I  correspondence  to  which  I  have  referred,  that  so  far  from  the  reepon- 

X  \    qJ^^  Idents  having  discharged  the  onns  which  lies  upon  them  to  prove  the 

\ ,  *y^       \  [adoption  of  a  Scotch  domicile,  they  have  entirely  failed  in  dischai^- 


:^ 


ing  that  burden  of  proof,  and  that  the  evidence  leads  quite  in  the  ' 
oppoBite  direction.  There  is  nothing  in  it  to  show  that  the  appel- 
lant'B  personal  status  of  domicile  as  a  native  and  an  inhabitant  of 
Jamaica  has  been  changed  on  coming  here  by  that  which  alonecould 
change  it,  his  aasumption  of  domicile  in  another  country.  I  am, 
therefore,  unfortunately  unable  to  advise  yon  to  concur  in  the  opin- 
ion of  the  Court  of  Session.  The  Lord  Ordinary  entertained  the 
opinion  that  the  appellant,  from  the  first  moment  of  his  arrival  in 
Scotland,  and  of  his  sojourn  at  Mrs.  Hosack'a  house,  had  acquired  a 
Scotch  domicile.  But  nothing  could  be  more  temporary  —  nothing 
more  different  from  the  state  of  things  that  would  lead  to  the  con- 
clusion of  the  assumption  of  a  Scotch  domicile  —  than  the  circum- 
stances under  which  that  sojourn  took  place.  Lord  Cowan,  in 
delivering  the  opinion  of  the  Court  of  Sesaion,  appears,  on  the  other 
hand,  to  have  thought  that  the  Scotch  domicile  was  not  acquired  at 
the  time  of  arrival  in  Scotland,  but  was  acquired  at  the  time  of  tak- 
ing possession  of  Trochrigg.  But  if  we  are  to  put  upon  the  occupa- 
tion of  Trochrigg  the  interpretation  which  the  appellant  himself  put 
upon  it  at  the  time,  so  far  from  its  being  an  assumption  of  a  Scotch 
domicile,  it  appears  to  me  to  have  borne  an  entirely  different  con- 
struction, and  to  have  been  a  temporary  place  of  sojourn,  in  order 
that  a  determination  might  be  arrived  at  in  the  course  of  the  sojourn 
as  to  whether  a  Scotch  domicile  should  or  should  not  ultimately  be 
acquired. 

There  is  one  passage  in  the  judgment  of  the  Court  of  Session, 
delivered  by  Lord  Cowan,  to  which  I  must  ask  your  Loi-dships  more 
particularly  to  refer,  for  it  appears  to  me  to  afford  a  key  to  what  I 
think,  with  great  respect,  1  must  call  the  fallacious  reasoning  of  the 
judgment.  After  speaking  of  the  parol  evidence  given  by  the  appel- 
lant. Lord  Cowan  uses  these  words:  "For  after  all,  what  do  the 
•itatements  of  the  defender  truly  amount  to?  Simply  this,  that  prior 
to  September,  1838,  he  had  not  fixed  on  any  place  of  permanent  resi- 
dence, and  had  not  finally  made  up  hia  mind  or  formed  any  fixed 
intention  to  settle  in  Scotland  before  he  bought  Euterkine.  There 
is  no  statement  that  he  had  it  In  his  mind  to  take  up  hia  residence 
elsewhere  than  in  Scotland."  If,  my  Lords,  I  read  these  worda  cor- 
rectly. Lord  Cowau  appears  to  have  intimated  that  in  his  opinion  it 
would  not  bo  enough  to  find  that  the  appellant  had  not  Qxed  on  any 
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place  of  permaDCDt  residence  prior  to  September,  1636,  and  bad  Dot 
decidedly  made  up  bis  miud  or  formed  a  fixed  intention  to  settle  in 
Scotland,  aniese  proof  were  also  adduced  tbat  be  had  it  in  his  mind 
to  take  up  hia  residence  elsewhere  than  in  Scotland.  I  venture  to 
think  that  would  be  an  entirely  fallacious  mode  of  reasoning,  and 
would  be  entirely  sbiftiug  the  position  of  the  proof  which  has  to  be 
brought  forward.  The  question,  as  it  seems  to  me,  is  not  whether 
he  bad  made  up  his  mind  to  take  up  his  residence  elsewhere  than 
in  Scotland,  but  the  question  is,  had  he,  prior  to  September.  1838, 
finally  made  up  his  mind  or  formed  a  fixed  intention  to  settle  in 
Scotland.  Lord  Cowan  appears  to  admit  that  the  parol  evidence 
itself  would  show  tbat  that  bad  not  been  done,  and  that  parol  evi- 
dence is,  in  my  mind,  fortified  and  made  very  much  more  emphatic 
by  the  evidence  of  the  correspondence  to  which  I  have  referred. 
I  have  humbly,  therefore,  to  advise  your  Lordships  to  assoil^ 
defender  from  the  conclusions  of  the  summons,  and  to  reverse  the  six- 
teen interlocutoiB  wbieh  have  been  pronounced  by  the  court  below. 

Lord  Westbdky.  My  Lords,  I  have  very  few  words  to  add  to 
what  has  been  already  stated  to  your  Lordships;  and,  perhaps,  even 
those  are  not  quite  necessary. 

What  appears  to  me  to  be  the  eiTOneous  conclusion  at  which  the  ^  ^ 
Court  of  Session  arrived  is  in  great  part  due  to  the  circumstance,  f  I   f 
frequently  lost  sight  of,  that  the  domicile  of  origin  adheres  until  a  1       "ji^^— 
new  domicile  is  acquired.     In  the  argument,  and  in  the  judgments,  1 0^  ^.ji 


./. 


we  find  constantly  the  phrase  ased  tbat  he  bad  abandoned  his  native  \tv^        I  ', 

domicile.     Tbat  domicile  appears  to  have  been  regarded  as  if  it  badi    i        i  i    ')  ^*  ' 
.been  lost  by  the  abandonment  of  his  residence  in  Jamaica.     Now,  1'-':-'^^  ,.   A'''' 
G)9||^residence  and  domicile  are  two  perfectly  distinct  things.     It  is  neo- '  ^  '"^    i 
^^  V        lessary  in  the  administration  of  the  law  that  the  idea  of  domicile      ^ 
>^  fshould  exist,  and  that  the  fact  of  domicile  should  be  ascertained,  in 

order  to  determine  which  of  two  municipal  laws  may  be  invoked  for 
the  purpose  of  regulating  the  rights  of  parties.     We  know  very  well 
that  succession  and  distribution  depend  upon  the  law  of  the  domi-       , 
cile.     Domicile,  therefore,   is   an   idea  of  law.     It  is  the  relationl  L/.J  J^-v"  ^"1. 
which  the  law  creates  between  an  individual  and  a  particular  locality]  JT    "...  -i- 

or  country.  To  every  adult  person  the  law  ascribes  a  domicile,  and  yw*-fli.J'  r-°-  '■' 
tbat  domicile  remains  his  fixed  attribute  until  a  new  and  different 
attribute  usurps  its  place.  Now  this  case  was  argued  at  the  bar  on 
the  footing,  that  as  soon  as  Mr.  Bell  left  Jamaica  he  bad  a  settled 
and  fixed  intention  of  taking  up  his  residence  in  Scotland.  And  if, 
Indeed,  tbat  had  been  ascertained  as  a  fact,  then  you  would  have  had 
the  animus  of  the  party  clearly  demonstrated,  and  the  faetnm,  which 
alone  would  remain  to  be  proved,  would  in  fact  be  proved,  or,  at 
least,  would  result  immediately  upon  his  arrival  in  Scotland. 

The  true  inquiry,  therefore,  is.  Had  he  this  settled  purpose,  the 
moment  he  left  Jamaica,  or  in  course  of  the  voyage,  of  taking  up  a 
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fixed  ancl  settled  abode  in  Scotland?  Undoubtedly,  part  of  the 
evidence  is  the  external  act  of  the  party;  but  the  only  external  act 
we  have  here  ia  the  going  down  with  his  wife  to  Ediobnigb,  tbe 
most  natural  thing  in  the  world,  to  visit  his  irife's  relations.  We 
find  him  residing  in  Scotland  from  that  time;  bat  with  what  animus 
or  intention  hia  residence  continued  there  we  have  yet  to  ascertain. 
For  although  residence  may  be  some  small  prima  faeU  proof  of 
domicile,  it  ia  by  no  means  to  be  inferred  from  the  fact  of  residence 
that  domicile  reanlts,  even  although  yon  do  not  find  that  the  party 
had  any  other  residence  in  existence  or  in  contemplation. 

I  take  it  that  Mr.  Bell  may  be  more  properly  described  by  words 
which  occur  in  the  Digest;  that  when  he  left  Jamaica  he  might  be  de- 
scribed as  ^ucsrefu,  quo  se  eovferat,  atque  ubi  eojuHtuat  doTnieilium,, 
Dig.  lib.  50  t.  1,  27.    Where  he  was  to  fix  his  habitation  was  to  him  at 
ihat  time  a  thing  perfectly  unresolved ;  and,  as  appears  from  the  letters 
your  Lordships  have  heard,  that  irresolution,  that  want  of  settled 
~  purpose,  certainly  continued  down  to  the  time  when  he  actn- 
y     ..-.^  lally  became  the  purchaser  of  Enterkine.     But  the  punctum  temporis 

r^  to  which  our  inquiries  are  to  be  directed  as  to  Mr.  Bell's  intention 

is  of  an  earlier  date  than  that.  The  question  is,  had  he  any  settled 
fixed  intention  of  being  permanently  resident  in  Scotland  on  tbe  28th 
of  September,  1838?  I  quite  agree  with  an  observation  wbicb  was 
made  in  the  Court  of  Session,  that  tbe  letters  are  the  beat  evidence 
in  tbe  case.  To  tboae  letters  your  Lordships'  attention  has  been 
directed,  and  whether  you  refer  to  the  language  of  the  wife's  letters, 
or  look  exclusively  at  the  language  of  the  husband's  letters  written 
to  his  familiar  friends  or  his  relatives  whom  he  had  left  in  Jamaica, 
it  is  impossible  to  predicate  of  him  that  be  was  a  man  who  had  a 
^zed  and  settled  purpose  to  make  Scotland  his  future  place  of  resi- 
dence, to  set  up  his  tabernacle  there,  to  make  it  his  future  home. 
And  unless  you  are  able  to  show  that  with  perfect  clearaeaa  and 
satisfaction  to  yourselves,  it  follows  that  the  domicile  of  origin  con 
tinues.  And  therefore  I  think  we  can  have  no  heeitaliou  in  answer- 
ing the  question  where  he  was  settled  on  the  28tfa  of  September.  It 
must  be  answered  in  this  way;  he  was  resident  in  Scotland,  but 
without  the  animus  manendi,  and  therefore  he  still  retained  his  domi- 
cUe  of  origin. 

My  Lords,  it  is  matter  of  deep  regret,  that  although  it  might 
have  been  easily  seen  from  the  commencement  of  this  cause  that  it 
turned  entirely  upon  this  particular  question,  yet  we  find  that  ten 
years  of  litigation  have  taken  place,  with  enormous  expense,  and  an 
enormous  amount  of  attention  to  a  variety  of  other  matters,  which 
would  have  been  wholly  unnecessary  if  judicial  attention  had  been 
concentrated  upon  this  question,  which  alone  was  sufficient  for  the 
decision  of  the  case.' 
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BODSE  OF  LOKIM.      1869. 
(filporltd  Lav  BxptfrU,  1  Baim  efLard*  (3^),  4tl.]  ^ 

Thb  late  Colonel  John  Robert  Fallerton  JHny,  of  Udny,  In  tlw  ^^i^Vi*^^" 
coont;  of  Aberdeen,  though  bom  at  Leghorn,  where  hie  father  iras  C 

consul,  had  by  paternity  hie  domicile  in  Scotland.  At  the  i^e  of  fif- 
teen, in  the  year  1791,  he  waa  sent  to  Ediubnigh,  where  he  remained 
for  three  years.     In  1797  he  became  an  officer  in  the  Guards.     In 

1802  he  succeeded  to  the  family  estate.     In  1812  he  married  Miss      .  ;'  /,    -'^^'^ 

Emily  Fltzbogb,  —  retired  from  the  army,  —  and  took  upon  lease  a  j  yVi"^*''  * 
house  in  London,  where  he  resided  for  thirty-two  years,  paying  occa- 1 
sional  visits  to  Aberdeenshire. 

Id  1844,  having  got  into  pecuniary  difficulties,  he  broke  up  bisto      [    ,,,•.>- 
establishment  in  London  and  repaired  to  Bonlogoe,  whei-e  he  re- 1  p***"  '  I 
mained  for  nine  years,  occasionally,  as  before,  visiting  ScoUand.  ( 
In  1846  bis  wife  died,  leaving  the  only  child  of  her  marriage,  a  son, 
who,  in  1859,  died  a  bachelor. 

Some  time  after  the  death  of  his  wife  Colonel  Udny  formed  at 
Bontogne  a  connection  with  Miss  Ann  Allat,  which  reenlted  in  the 
birth  at  Camberwell,  in  Surrey,  on  the  9th  of  May,  1858,  of  a  son, 
the  above  respondent,  whose  parents  were  undoubtedly  unmarried 
when  he  came  into  the  world.  They  were,  however,  united  after- 
wards in  holy  matrimony  at  Ormiston,  In  Scotland,  on  the  2d  of 
January,  1854,  and  the  question  was  whether  the  respondent,  under 
the  circnmstancea  of  the  case,  had  become  legitimate  per  aubtequent 
matrivtonium.  .  .  j 

The  Court  of  Session  (First  Division)  on  the  14th  of  December,)  A( «'.-''  ' 
1866,  .3d  Series,  vol.  v.  p.   164,  decided  that  Colonel  Udny's  doini-j-'   {      /.^.^'-'-^ 
cile  of  origin  was  Scotch,  and  that  he  had  never,  altered  or  lost  it,|  )t<^"  '[    ^     f 
notwithstanding  his  long  absences  from  Scotland.     They  therefore/,!.! '  '  ' 
found  that  his  son,  the  respondent,  "though  illegitimate  at  hie  birth, 
was  legitimated  by  the  sabsequent  marriage  of  his  parente."    Hence 
this  appeal,  which  the  House  regarded   as   involving  questions  of 
greatly  more  than  ordinary  importance. 

LoBD  Webtbubt.  '  The  law  of  England,  and  of  almost  all  civilized 
eounCries,   ascribea  to  each  individual    at    his    birth   two    distinct 

Cipron,  89  Ind.  167  ;  Otia  v.  Boaton,  12  Cnah.  11 ;  DeMeli  o.  DeMali,  120  N.  Y.  iSS.  .,  \  ' 

24  N.  E.  S96  ;  Ouier  u.  O'Daoiil,  1  Bin.  SIS  n.  ;  PiUon  v.  Bushoiig,  29  Oiat  229 ;  \       ^ 

Koll<^  »,  Wumeb»ga  County,  12  Wis.  97.  ,,-,. 

ConTersely,  the  men  iotaut  to  acquire  a  new  domicile  witbout  phjiical  presenoe  at  tba  l^tV  ~-' 
new  place  will  not  change  the  domicUe.    Goods  of  RaSeuel,  3  Sw.  &  Tr.  49 ;  7ii  r«  Uar- 1  ' 
rett,  36  Ch.  Div.  400  ;  Talmadge  v.  TaJmadge,  SS  Ala.  199 ;  Carter  e.  Sommenuejer, 
27  Wis.  6BS  ;  de  Cbampagny'a  Appeal  (French  Casaation),  Dalloz,   1875,  i.  3S4  ; 
Uartlni  V.  Schliewinski,  (Qermany,  Oberhandel^aricht),  IS  Entaoh.  8SS.  — Ed. 

^  Concumog  opiniana  of  the  LoBD  CiUKOBUiOB,  Loid  CHBLMsroKD,  ud  Lord 
CoLONUT  are  omitted.  —  Ed. 
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legal  States  or  conditions;  one  by  virtue  of  which  he  becomes 
the  subject  of  some  particular  country,  binding  him  by  the  time 
of  natural  allegiance,  and  which  may  be  called  hia  political  status; 
another,  by  virtue  of  which  he  has  ascribed  to  him  the  character 
of  a  citizen  of  some  particnlai-  country,  and  as  sncfa  is  possessed 
of  certaiD  municipal  rights,  and  subject  to  certain  obligationa, 
which  latter  chai-aetei-  is  the  civil  status  or  condition  of  the 
individual,  and  may  be  quite  different  from  hie  political  status. 
The  political  status  may  depend  on  different  laws  in  diftcrent 
countries;  whereas  the  civil  status  is  governed  nniversally  by  one 
single  principle,  namely,  that  of  domicile,  which  is  the  criterion 
established  by  law  for  the  purpose  of  determining  civil  status. 
For  it  is  on  this  basis  that  the  personal  rights  of  the  party, 
that  is  to  eay,  the  law  which  determiues  hie  majority  or  minority, 
his  marriage,  succession,  testacy,  or  intestacy,  must  depend. 
International  law  depends  on  rules  which,  being  in  great  measure 
derived  from  the  Roman  law,  are  common  to  the  jurisprudence 
of  all  civilized  nations.  It  is  a  settled  principle  that  no  man 
shall   be  without  a  domicile,   and   to  secure  this  result    the    law 

iatti'ibntes  to  every  individual  as  soon  as  he  is  born  the  domicile  of 
hie  father,  if  the  child  be  legitimate,  and  the  domicile  of  the  mother 
if  illegitimate.  This  has  been  called  the  domicile  of  origin,  and  is 
involuntary.  Other  domiciles,  including  domicile  by  operation  of 
law,  as  on  maiTiage,  are  domiciles  of  choice.  For  as  soon  as  an 
individuaris  sui  juris  it  is  competent  to  him  to  elect  and  assume  ' 
another  domicile,  the  continuance  of  which  depends  upon  his  will 
and  acL  When  another  domicile  is  put  on,  the  domicile  of  origin 
is  for  that  pui-pose  relinquished,  and  remains  in  abeyance  during  the 
continuance  of  the  domicile  of  choice;  but  as  the  domicile  of  origin 
is  the  creature  of  law,  and  independent  of  the  will  of  the  party,  it 
would  be  inconeistent  with  the  principles  on  which  it  is  by  law 
created  and  ascribed,  to  suppose  that  it  is  capable  of  being  by  the 
act  of  the  p&rty  entirely  obliterated  and  extingnished.  It  revives 
and  exists  whenever  there  is  no  other  domicile,  and  it  does  not 
require  to  be  regained  or  reconstituted  aniTtto  et  facto,  in  the  manner 
which  is  necessary  for  the  acquisition  of  a  domicile  of  choice. 

Domicile  of  choice  is  a  conclusion  or  inference  which  the  law 
derives  from  the  fact  of  a  man  fixing  volnntArily  his  sole  or  chief 
residence  in  a  particular  place,  with  an  intention  of  continuing  to 
reside  there  for  an  unlimited  time.  This  is  a  description  of  the  cir- 
cumstances which  create  or  constitute  a  domicile,  and  not  a  defini- 
tion of  the  term.  There  must  be  a  residence  freely  chosen,  and  not 
prescribed  or  dictated  by  any  external  necessity,  such  ae  the  duties 
of  office,  the  demands  of  creditors,  or  the  relief  from  illness;  and  it 
must  be  residence  fixed  not  for  a  limited  period  or  particular  pur- 
pose, but  general  and  indefinite  in  its  future  contemplation.  It  is 
true  that  residence  originally  temporary,  or  intended  for  a  limited 
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period,  mft;  afterwards  become  general  and  unlimited,  and  In  aadi  a 
case  BO  Boon  as  the  change  of  purpose,  or  animus  manendi,  can  be 
inferred  the  fact  of  domicile  ie  estahliBlied. 

The  domicile  of  origin  may  be  eztingniBhed  by  act  of  law,  as,  for 
example,  by  Bentence  of  death  or  exile  for  life,  which  pats  an  end  to 
the  status  civUis  of  the  criminal;  but  it  cannot  be  destroyed  by  the 
will  and  act  of  the  party. 

Domicile  of  choice,  as  it  is  gained  anitno  et  facto,  so  ft  may  be 
put  an  end  to  in  the  aame  manner.  Expreeeiona  are  found  in  some 
books,  and  in  one  or  two  cases,  that  the  first  or  existing  domicile 
remains  until  another  is  acquired.  This  is  true  if  applied  to  the 
domicile  of  origin,  but  cannot  be  true  if  such  general  words  were 
intended  (which  is  not  probable)  to  coovey  the  conclusion  that  a 
domicile  of  choice,  though  Dnequivocally  relinquished  and  aban- 
doned, clings,  in  despite  of  his  will  and  acts,  to  the  party,  until 
another  domicile  has  antmo  et  facto  been  acquired.  The  cases  to 
which  I  have  referred  are,  in  my  opinion,  met  and  controlled  by 
other  decisions.  A  natural-bom  Englishman  may,  if  he  domiciles 
himself  in  Holland,  acquire  and  have  the  status  eivilis  of  a  Dutch- 
man, which  is  of  course  ascribed  to  him  in  respect  of  his  settled 
abode  in  the  land,  but  if  he  breaks  up  Mb  establishment,  sells  his 
hoDse  and  furniture,  discbarges  his  servants,  and  quits  Holland, 
declaring  that  be  will  never  retarn  to  it  again,  and  taking  with  him 
hie  wife  and  children,  for  the  pui-posc  of  travelling  in  France  or  Italy 
In  search  of  another  place  of  residence,  ia  it  meant  to  be  Baid  that  he 
carries  hie  Dutch  domicile,  that  is,  bis  Dutch  citizenship,  at  his 
back,  and  that  it  clings  to  him  pertinaciously  until  he  has  Anally  set 
up  his  tabernacle  in  another  country?  Such  a  conclusion  would  be 
absurd ;  but  there  ie  no  absui'dity  and,  on  the  contrary,  much  reason, 
in  holding  that  an  acquired  domicile  may  be  effectually  abandoned 
by  unequivocal  intention  and  act;  and  that  when  it  is  so  determined 
the  domicile  of  origin  revives  until  a  new  domicile  of  choice  be 
acquired.  According  to  the  dicta  in  the  l}ooks  and  cases  referred  to, 
if  the  Englishman  whose  case  we  have  been  supposing  lived  for 
tweuty  years  after  be  had  finally  quitted  Holland,  without  acquiring 
a  new  domicile,  and  afterwards  died  intestate,  his  personal  estate 
would  be  administered  according  to  the  law  of  Holland,  and  not 
according  to  that  of  bis  native  country.  This  is  an  irrational  conse- 
quence of  the  supposed  rule.  But  when  a  proposition  supposed  to  be  au- 
thorized by  one  or  more  decisions  involves  absui-d  results,  there  is  great 
reaBon  for  believing  that  no  such  rule  was  intended  to  be  laid  down. 

In  Mr.  Justice  Story's  Conflict  of  Laws  (the  last  edition)  it  is^^  ,*v*-  <■ 
stated  that  "the  moment  the  foreign  domicile  (that  is,  the  domicile]     j 
of  choice)  is  abandoned,  the  native  domicile  or  domicile  of  origin  is] "  ^-  '^^'' 
re-acquired."  ■"■'  ' 

And  such  appears  to  be  the  just  conclusion  from  several  decided 
cases,  as  well  as  from  the  principles  of  the  law  of  domicile. 
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In  advertJDg  to  Mr.  Justice  Story's  work,  I  an  obliged  to  dlsseot 
from  a  conclusion  stated  in  the  last  edition  of  that  nsefol  book,  and 
which  ia  thus  expresBed,  "The  result  of  the  more  recent  English 
cases  seems  to  be,  that  for  a  change  of  national  domicile  there  must 
be  a  definite  and  eSectnal  change  of  nationality."  In  support  of  this 
proposition  the  editor  refers  to  some  words  which  appear  to  have 
fallen  from  a  noble  and  learned  lord  in  addressing  this  Honse  In  the 
case  of  Uoorhouee  v.  Lord,  10  H.  L.  C.  272,  when  in  speaking  of 
the  acquisition  of  a  French  domicile,  Lord  Eingsdown  says,  "A  man 
must  intend  to  become  a  Frenchman  instead  of  an  Englishman." 

I      These  words  are  likely  to  mislead,  if  they  were  intended  to  signify 

F  that  for  a  change  of  domicile  there  must  be  a  change  of  nationality, 
that  is,  of  natural  allegiance. 
That  would  be  to  confound  the  political  and  civil  states  of  an  indi- 

I   Tidnal,  and  to  destroy  the  difference  between  patria  and  domtciUum. 

*  The  application  of  these  general  rules  to  the  circumstances  of  the 
present  case  is  very  simple.  I  concur  with  my  noble  and  learned 
friend  that  the  father  of  Colonel  Udny,  the  consul  at  Leghorn,  and 
afterwards  at  Venice,  and  again  at  Leghorn,  did  not  by  his  residence 
there  in  that  capacity  lose  his  Scotch  domicile.  Colonel  Udny  was, 
therefore,  a  Scotchman  by  birth.  But  I  am  certainly  inclined  to 
think  that  when  Colonel  Udny  married,  and  (to  use  the  ordinary 
phrase)  settled  in  life  and  took  a  long  tease  of  a  house  in  Grosvenor 
Street,  and  made  that  a  place  of  abode  of  himself  and  his  wife  and 
children,  becoming,  in  point  of  fact,  subject  to  the  municipal  duties 
of  a  resident  in  that  localityi  and  when  he  had  remained  there  for  a 
period,  I  think,  of  thirty-two  years,  there  being  no  obstacle  in  point 
of  fortune,  occupation,  or  duty,  to  his  going  to  reside  in  his  native 
country;  under  tiiese  circumstances,  I  should  come  to  the  conclusion, 
if  it  were  neeeBsary  to  decide  the  point,  that  Colonel  Udny  deliber- 
ately chose  and  acquired  an  English  domicile.  But  if  be  did  so,  he 
as  certainly  relinquished  that  English  domicile  in  the  most  effectual 
way  by  selling  or  surrendering  the  lease  of  his  house,  selling  his 
furniture,  discharging  his  servants,  and  leaving  London  in  a  manner 
which  removes  all  doubt  of  bis  ever  intending  to  return  there  for  the 
purpose  of  residence.  If,  therefore,  he  acquired  an  English  domicile 
he  abandoned  it  absolutely  animo  et  facto.     Its  acquisition  being  a 

1  thing  of  choice,  it  was  equally  put  an  end  to  by  choice.  He  lost  it 
the  moment  he  set  foot  on  the  steamer  to  go  to  Boul<^ne,  and  at  the 
same  time  his  domicile  of  origin  revived.  The  rest  is  plain.  The 
marriage  and  the  consequences  of  that  marriage  must  be  determined 
by  the  law  of  Scotland,  the  country  of  his  domicile.^ 

1  Aee.  Beed'a  Appeal,  71  Pil  S7S  (semeU) ;  Allen  «.  Tbomwon,  11  Humph.  936. 
Contra,  Monroe  c.  Donglu,  G  Madd.  376  ;  Tint  Nat  Bank  9.  Balcom,  3G  Coqd.  361; 
SaccftssioD  of  Steers,  47  Ia.  Ann.  IGCl,  IS  So.  fi03 ;  Harratd  College  c  Gore,  G  PidL 
VlO(umbU) — Ed. 
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Jx  BK  TOOTAL'S  TRUSTS. 
High  Coubt  of  Jcsticb,  Chabcbbt  Diyibiom.     1S8S. 

[BepoTted  23  Chancery  Dwman,  fi32.]  f-j^  ^ ' 

Chitti,  J.    The  qaestdon  r&iaed  by  this  petitioii  is  whether  the  per-        .  f    ^^  ,v  ^^ 
soual  estate  ofthe  testator,  J.  B.  Tootal,  is  liable  to  legacy  duty.    TheiV^v-*-.'  \'  ^. 
testator's  will  was  proved  in  Her  Majesty's  Supreme  Court  for  Ghinal      0^~'    "  Cl»^' 

and  Japan  at  Shanghai,  and  has  not  been  proved  in  England.     Nol  >  ^^  •  ^ 

part  of  his  personal  estate  was  locally  sltnate  in  England  at  the  time''V|^«>^  "^^        ^^ 
of  his  death,  and  it  is  admitted  on  the  part  of  the  Crown  that  probate       *  ^^f.ft^  ^^      '^ 
in  England  is  not  required.     In  consequence  of  the  claim  made  by  the  ^**^  '     I 
Crown  for  legacy  duty  the  executors,  who  are  also  tmstees  of  the  will, 
have  paid  the  fnnds  representing  the  residuary  personal  estate  into 
court  under  the  Trustee  Relief  Act    And  Uie  petition  is  presented  by    . 
some  of  the  residuary  legatees,  or  persons  claiming  under  them,  asking!  J  4 '. , 
for  a  declaration  that  the  testator  was  domiciled  at  Shanghai  at  tbM  I  '^    '  - 
time  of  hia  death,  and  oonaequently  that  no  legacy  duty  is  payable,! 
and  for  a  distribution  of  the  fund  on  that  footing.  .     ,    ■    f..,,.-  '     - 

The  liability  of  the  personal  estate  of  a  testator  or  intestate  to  legacy  \4lj{^  -','  ' 
duty  under  tiie  statutes  in  question  depends  on  bis  domicile  at  his  1 
death ;  if  his  domicile  is  in  Great  Britain  the  duty  is  payable,  if  his  | 
domicile  is  oat  of  Great  Britain  no  duty  is  payable.  That  his  personal 
estate  may  happen  to  be  locally  situate  in  Great  Britain,  or  that  the 
funds  may  be  transmitted  to  Great  Britain  for  the  purpose  of  being 
paid  to  the  legatees,  are  immaterial  circumstances.  The  broad  princi- 
ple that  the  liability  depends  on  domicile  was  established  by  the  House 
of  Lords  in  Thomson  tf.  Advocate-General,  12  CI.  <&  F.  1.  The  earlier 
decisions  in  conflict  with  that  principle  were  overruled  by  that  case. 
The  previous  decision  of  the  House  of  Lords  in  Attomey-G«neral  o. 
Forbes,  2  CI.  &  F.  48,  does  not,  when  ezpLuned,  conflict  with  Thomson 
0.  AdvocateJjeneraL  As  was  pointed  out  by  Lord  Wensleydale  in 
Attorney-General  w.  Napier,  6  Ex.  217,  the  case  of  Attorney-General 
v.  Forbes  proceeded  npon  the  assumption  (which  so  far  as  ttie  facts  are 
stated  in  the  reports  was  erroneous)  that  the  domicile  was  in  India,  and 
it  must  be  treated  as  a  case  of  domicile  in  India.  The  flrst  and  prin- 
cipal question  then  is  where  the  testator  was  domiciled  at  the  time  o(  r- 
hisdeath.                                                                                                                /^,  />■■■  *•■•'■'■'■ 

It  is  admitted  that  his  domidle  of  origin  was  in  England.     TbeburJ/'^''"   '         '  (     i^l.  ,.  ■ 
den  of  proof  that  he  had  acquired  a  new  domicile  of  choice  therefor^  ,'.'.'*"  ^  * 

rests  on  the  petitioners.  (     ,  ('.,'.-   ■- 

The  facts  are  not  in  dispute.  After  some  previous  changes  of  resi- 
dence,  which  it  is  unnecessary  to  trace,  the  testator  in  1662  went  to 
reside  at  Shanghai  In  the  Empire  of  China,  and,  with  the  exception  of 
some  visits  to  England  in  1864  and  1873  for  health  and  business,  he 
eontinned  to  reside  at  Shanghai  till  his  death,  which  occurred  in  1870. 


,v  Google 


ICO  m  RE   TOOTAL'S  TBD3T8,  [CHAP.  II. 

During  bis  restdeoce  there  be  verj'  extensively  engaged  in  business  in 
connection  with  newspapers,  being  tlie  nlanager  and  part  proprietor  of 
the  "  Nortli  China  Herald"  and  the  "North  China  Daily  News"  and 
other  publications  and  periodicals,  all  of  which  were  published  at 
Shanghai,  and  be  was  also  a  partner  in  a  printiag  business  there. 

Evidence  has  been  adduced  on  the  part  of  the  petitioners  showing 
X       tb&t  for  some  jears  before  his  death  he  had  determined  to  reside  per- 
manently at  Shanghai,    and  had   relinquished    all    intention   of    ever 

iturning  to  England,  and  that  he  had  in  fact  on  several  occasions 

V .  ^ .  expressed  his  intention  of  not  returning  to  England.    This  evidence 

n^L>\  Y       J^/*^^    remains  uncontradicted  on  the  part  of  the  Crown.     In  his  will  he 

iy.>>''^         describes  himself  as  of  Shanghai  in  the  Empire  of  China.     In  these 

circumstances  it  was  admitted  by  the  petitioners'  counsel  that  thef 

could  not  contend  that  the  testator's  domicile  wa"  Chinese.    This  a(? 

mission  was  rightly  made.    The  difference  between  the  religion,  laws, 

manners,  and  customs  of  the  Chinese  and  of  Englishmen  is  so  great 

as  to  raise  every  presumption  agtuust  such  a  domicile,  and  brings  tbe 

case  within  the  principles  laid  down  bj'  Lord  Stowell  in  his  celebrated 

Judgment  in  The  Indian  Chief,  8  Kob.  Adm.  29,  and  by  Dr.  Lnebing- 

ton  in  Maltass  v.  Maltass,  1  Rob.  Ecc.  67,  80,  81, 

But  it  is  contended  on  the  part  of  the  petitioners  that  the  testator's 
\     ^  «''~'  I  domicile  was  what  their  counsel  termed  "  Anglo-Chinese,"  a  term  in- 

"   •  ^i.  I  geniouslj  invented  in  analogy  to  the  term  "  Anglo-Indian." 

I     ''^\->'  To  make  this  contention  intelligible  it  is  necessary  to  state  some 

(.  ^^  fbrtber  facts.     Under  tbe  treaties  between  Her  Ui^esty  and  tbe  Em- 

peror of  China  of  1842,  1843,  and  1858,  British  subjects  with  their 
families  and  their  establishments  are  allowed  to  reside  for  the  purpose 
of  carrj'iug  on  their  mercantile  pursuits  without  molestation  at  Shang- 
hai and  certain  other  cities,  and  to  establish  warehouses,  churches, 
hospitals,  and  burial  grounds.  By  the  15th  clause  of  tbe  treaty  of 
1858  it  is  stipulated  that  all  questions  in  regard  to  rights  of  property 
or  person  arising  between  British  subjects  shall  be  subject  to  the  juris- 
diction of  the  British  authorities.  By  tbe  same  treaty  provision  is 
made  for  the  settlement  of  disputes  between  British  subjeote  and 
Chinese  by  tlie  joint  action  of  the  British  consul  and  the  Chinese 
authorities,  and  also  for  the  Chinese  authorities  themselves  affording 
protection  to  the  persons  and  properties  of  British  subjecte. 

Tbe  treaties  do  not  contain  any  cession  of  territory  so  far  as  relates 
to  Shanghai,  and  the  effect  of  them  ia  to  confer  in  favor  of  British 
subjects  special  exemptions  from  the  ordinary  territorial  jurisdiction  of 
the  Emperor  of  China,  and  to  permit  them  to  enjoy  their  own  laws  at 
the  specified  places.  Similar  treaties  exist  in  favor  of  other  Enropean 
governments  and  the  United  States. 

By  virtue  of  these  treaties  and  of  the  statutes  6  &  7  Vict  c.  80  and 
c.  94,  the  Crown  has,  by  the  Order  in  Council  of  the  9th  of  March, 
1865,  constituted  a  Supreme  Court  at  Shanghai. 

The  first  of  these  statutes,  intituled  "  An  Act  for  tbe  better  gOT- 
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ernment  of  Her  Majesty's  subjects  resortiQg  to  Chins,"  ea&bles  Her 
Majesty  by  order  in  (MjudcU  to  ordain  "  for  the  goverameat  of  her 
subjects  within  the  dominion  of  the  Emperor  of  China,  or  being  within 
any  ship  or  vessel  at  a.  distance  of  not  more  than  one  hundred  miles 
ttom  the  coast  of  China,"  any  law  or  ordinance  as  effectually  as  any 
such  law  or  ordinance  could  be  made  by  Her  Majesty  in  council  for 
the  government  of  her  subjects  within  Hong  Kong  which  had  been 
oededto  Her  Majesty.  The  second  of  the  statutes,  commoDly  known 
as  the  Foreign  Jurisdiction  Act,  aft«r  reciting  that  by  treaty,  capitula- 
tion, grant,  usage,  sufferance,  and  other  lawful  means,  Her  Majesty 
bad  power  and  jurisdiction  within  divers  countries  and  places  out  of 
her  dominions,  and  that  doubts  iiad  arisen  how  far  the  exercise  of  such 
{towers  and  Jurisdiction  was  controlled  by  and  dependent  on  the  laws  ,  -f 

and  customs  of  the  realm,  enacts  that  Her  Majesty  may  exercise  any^  i  .,.1  W*^^  " 

power  or  Jurisdiction  which  she  then  had,  or  at  any  time  thereaftennO^  ^\  ■ 

might  have,  within  any  country  or  place  out  of  her  dominions  in  aJ  1  ,^1-*'. 
ample  a  manner  as  if  she  had  acquired  such  power  or  Jurisdiction  bjj  V- 
the  cession  or  conquest  of  territory.  The  order  in  council  by  whicn 
the  Supreme  Court  was  established,  provides  that  all  Her  Majesty's 
Jurisdiction  exercisable  in  China  for  the  judicial  bearing  and  determina- 
tion of  matters  in  difference  between  British  subjects  or  between  fcf- 
eigners  and  British  subjects,  or  for  the  administration  or  control  of  the  ' 
property  or  persons  of  British  subjects,  shall  be  exercised  under  or 
according  to  the  provisions  of  the  order  and  not  otherwise.  It  further 
provides  that  subject  to  the  provisions  of  the  order  the  civil  jurisdic- 
tion shall,  as  far  as  circumstances  admit,  be  exercised  upon  the  prin- 
ciples of  and  in  conformity  with  the  common  law,  the  rules  of 
equity,  the  statute  law,  and  other  law  for  the  time  being  in  force  in 
and  for  England.  The  Supreme  Court  is  a  court  of  law  and  equity, 
and  a  court  for  matrimonial  causes,  but  without  jDrisdiction  as  to 
disBolntion  or  nullity  or  jactitation  of  marriage.  It  is  a  court  of 
probnte,  and  as  such  "as  far  as  circumstances  admit"  has  for  and 
within  China,  with  respect  to  the  property  of  British  subjects  having 
at  the  time  of  death  "their  fixed  places  of  abode  in  China,"  all  such 
Jurisdiction  as  for  the  time  being  belongs  to  the  Court  of  Probate  in 
Ergland.  It  has  Jurisdiction  for  the  safe  custody  of  the  property  of 
British  subjects  not  having  at  the  time  of  death  their  fixed  abode  in  ^^~^  *t 

China  or  Japan. 

The  exceptions  from  the  jurisdiction  of  the  court  as  a  matrimo- 
nial court  in  regard  to  dissolution,  nuUity,  or  jactitation  of  marriagf 
are  important,  and  the  effect  of  them  is  apparently  to  leave  English 
men  subject  to  the  jurisdiction  of  the  court  for  matrimonial  causes  ir 
England  in  respect  of  the  excepted  matters. 

Upon  these  facta  it  is  contended  for  the  petitioners  that  there) 
exists  at  the  foreign  port  of  Shanghai  an  organized  community  ofl 
British  subjects  independent  of  Chinese  law  and  exempt  from  Cbinesel 
jurisdiction,  and  not  amenable  to  the  ordinary  tribunals  of  this  coun-t 
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jby,  but  bonnd  together  by  law  which  la  EDgliBfa  law,  no  doubt,  bnt 
lEaglish  Uw  with  this  difference,  that  the  English  revenue  laws  do  not 
jform  part  of  it,  and  that  b;  residence  and  choice  the  testator  became 
la  member  of  this  commanity,  and  as  such  acquired  an  Anglo-Chinese 
I  domicile. 

The  authorities  cited  in.  support  of  this  contention  for  an  Anglo- 
Chinese  domicile  relate  to  the  Anglo-Indian  domicile  of  persons  in 
the  covenanted  service  of  the  Bast  India  Company.  These  authori- 
ties are  generally  admitted  to  be  anomalous.  Dicey  on  Domicile,  pp. 
140,  111,  337.  They  are  explained  by  Lord  Hatherley  in  his  Judg- 
ment in  Forbes  v.  Forbes,  Eay,  341,  and  by  Lord  Justice  Turner  in 
Joppv.  Wood.lD.  J.  &,S.  616.  The  point  that  the  antrntu  manendi 
was  inferred  in  law  from  the  obligation  to  serve  in  India  as  stated  by 
Lord  Hatherley,  has  no  bearing  on  the  case  before  me,  in  which  the 
evidence  is  sufficient  for  general  purposes  to  establish  the  animtia 
manendi.  But  the  observations  of  Lord  Justice  Turner  that  the  East 
India  Company  was  regarded  as  a  foreign  government  are  material. 
He  says.  Ibid.  628;  "At  the  time  when  those  cases  [on  Anglo-Indian 

I  domicile]  were  decided,  the  government  of  the  East  Indian  Company 
was  in  a  great  degree,  if  not  wholly,  a  separate  and  independent  gov- 
eijjment  foreign  to  the  government  of  this  country,  and  it  may  well 
have  been  thought  that  persons  who  had  contracted  obligations  with 
such  government  for  service  abroad  could  not  reasonably  be  consid- 
ered to  have  intended  to  retain  their  domicile  here.  They,  in  fact, 
became  as  much  estranged  from  this  country  as  it  they  had  become 
servants  of  a  foreign  govemmenL" 

Lord  Stowell  in  his  Judgment  in  the  Indian  Chief  shows  that  in 
his  time  the  sovereignty  of  the  Great  Mogul  over  the  British  territo- 
ries in  India  was  merely  nominal,  being,  as  he  says,  occasionally 
brought  forward  for  purposes  of  policy,  and  that  the  actual  authority 
of  government  over  these  territories  was  exercised  with  full  effect  by 
this  country,  and  the  East  India  Company,  a  creature  of  this  country. 
His  observation  as  to  the  authority  of  government  being  exercised  by 
this  country  is  not  really  inconsistent  with  the  passage  above  cited 
from  Lord  Justice  Turner's  judgment.  Lord  Stowell  was  not  address- 
ing himself  to  the  particular  point  for  which  I  have  quoted  Lord  Jus- 
tice Turner's  Judgment.  Although  the  government  of  British  India 
.was  English,  being  carried  on  principally  by  the  agency  of  the  char- 
Itered  company,  it  was  for  all  practical  pnrposes  a  distinct  govem- 
Bnent  from  that  of  Great  Britain,  and  in  that  sense  it  was,  as 
rLord  Justice  Turner  says,  regarded  as  a  foreign  government.  At 
Shanghai  there  is  a  British  consnl,  residing  there  by  virtue  of  the 
treaties,  but  there  is  no  government  by  British  authority  existing 
there,  and  there  is  nothing  which  can  be  regarded  as  a  separate  or 
independent  government,  and  the  analogy  which  the  petitioners  seek 
to  establish  with  an  Anglo-Indian  domicile  is  not  made  out 

On  principle,  then,  can  an  Anglo-Chinese  domicile  be  established' 
The  British  community  at  Shanghai,  such  as  it  is,  resides  on  foreign 
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territory;  it  is  not  a  BritiBh  colony,  nor  eren  ft  Crown  colony,  al- 
thongb  by  the  at&totes  above  referred  to  the  Crown  hsa  as  between 
itself  and  its  own  BobjectB  there  a  jnriadictioD  similar  to  that  exer- 
cised in  conquered  or  ceded  territory. 

Residence  in  a  territory  or  conntry  is  io  eBsential  part  of  the  legal 
idea  of  domicile.     Domicile  of  choice,  says  Lord  We&tbnry  in  Udny 
0.  Udny,  Lavr  Rep.  1  H.  L.,  Sc.  458,  is  a  conclusion  or  infcrencel 
which  the  law  derives  from  the  fact  of  a  man  fixing  volnntarily  his| 
sole  or  chief  residence  in  a  particular  place  with  the  intention  of! 
eontinaiog  to  reside  there  for  an  QDlimited  time.     He  speaks  of  rest- . 
denoe  in  a  particular  place,  and  not  of  a  man  attaching  himself  to  a 
particular  community  resident  in  the  place.     In  Bell  v.  Kennedy,  Law 
Bep.  1  H.  L.,  Sc.  320,  he  uses  similar  expresaions.     Domicile  is  an 
idea  of  the  law;  "it  is  the  relation  which  the  law  creates  between  an 
individual  and  a  particular  locality  or  country."    He  refers  to  locality! 
or  country  and  not  to  a  particular  society  subsisting  in  the  locality] 
or  country.    The  difference  of  law,  religion,  habits,  and  customs  of 
the  goveming  community  may,  as  I  have  already  pointed  out,  be  such 
as  to  raise  a  strong  presnmption  ^;alnat  the  individual  becoming  domi- 
ciled in  a  particular  country ;  but  there  is  no  authority  that  I  am 
aware  of  in  English  law  that  an  individual  can  become  domiciled  as  a  I 
member  of  a  community  which  is  not  the  community  possessing  the  I 
supreme  or  sovereign  territorial  power.     There  may  be,  and  indeed! 
are,  numeroas  examples  of  particular  secte  or  commnnitiea  residing  i 
within  a  territory  governed  by  particular  laws  applicable  to  them  spe-  * 
daily.    British  India  affords  a  familiar  illuatratiou  of  this  proposition.  [.■ 

But  the  special  lawa  applicable  to  secte  or  communities  are  not  laws  of  i\y    ^'^ 
their  own  enactment,  they  are  merely  parte  of  the  law  of  the  governing   \ 
community  or  supreme  power. 

It  may  well  be  that  a  Hindoo  or  Mussulman  settUng  in  British  India, 
and  attaching  himself  to  hie  own  religious  sect  there,  would  acquire  au 
Anglo-Indian  domicile,  and  by  virtue  of  such  domicile  would  enjoy  the 
civil  status  aa  to  marriage,  inheritance,  and  the  like  accorded  by  the 
laws  of  British  India  to  Hindoos  or  Mussulmans,  and  such  civil  status 
would  differ  materially  ^m  that  of  a  European  settling  there  and 
attaching  himself  to  the  British  community.  But  the  civil  atetua  of 
ihe  Hindoo,  the  Mussulman,  and  the  European  would  in  each  case  be 
regulated  by  the  law  of  the  supreme  territorial  power. 

In  tiie  case  before  me  the  contention  is  for  a  domicile  which  may  i,.  " 

not  improperly  be  termed  extraterritorial.  The  sovereignty  over  the 
soil  at  Shanghai  remains  vested  in  the  Emperor  of  China  with  this  i 
exception,  that  he  has  by  treaty  bouud  himaelf  to  permit  British  sub> 
Jecte  to  reside  at  the  place  for  the  purposes  of  commerce  only,  without 
interference  on  his  part,  and  to  permit  the  British  Crown  to  exercise 
jurisdiction  there  over  its  own  subjects,  but  over  no  other  peraone. 

According  to  the  petitioner's  argument  the  subjecta  or  citizena  of  all 
the  foreign  atates  who  enjoy  aimilar  treaty  privileges  would  (subject  to 
any  particular  exceptions  arising  from  the  law  of  their  own  country  in 
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relation  to  domicile),  acquire  noder  ciroumatances  Bimilor  to  those  In 
the  present  case  a  new  domicile  of  choice.  If,  for  instance,  a  citizen 
of  the  United  States  were  to  reside  at  Shanghai  with  the  intention  or 
rematning  there  permanently,  hut  not  under  such  circumstancea  as 
would  be  sufficient  to  rebut  the  strong  presumption  against  a  Chinese 
domicile,  and  were  to  ottoch  himself  so  far  as  he  could  to  one  of  the 
European  communities  there,  a&y,  for  an  instance,  the  British  com- 
[niunity,  he  would,  according  to  the  petitioner's  contention,  have  lost 
lis  domicile  of  origin,  and  would  have  acquired  an  Anglo-Chinese 
ost  practical  purposes  would  be  equivalent  to 
In   my  opinion  he  would  not  acquire  such  a 


I     y^  Uomicile,  which  for  most  practical  purposes  would  be  equivalent  to 


English  domidle. 
)]omicile. 

It  appears  to  me  that  there  is  no  substantial  difTerence  as  to  the 
question  I  am  considering  between  the  residence  of  a  British  subject  at 
Shanghai,  or  at  any  factor)'  in  Turkey  or  elsewhere,  or  the  East, 
whether  by  virtue  of  special  treaties,  capitulations,  sufferance,  or  the 
like.    But  such  factories  are  not  regarded  as  colonies  or  foreign  coun> 

Eries  for  the  purpose  of  domicile.  There  may  be  commercial  domicile 
here  in  times  of  war  with  reference  to  the  law  of  capture,  but  that  ia 
.Itogether  a  different  matter. 

No  authoiity  except  those  relating  to  Anglo-Indian  domicile  has 
l>een  cited  in  support  of  the  petitioner's  contention  as  to  domicile.  In 
Maltass  v.  Maltass,  1  Bob.  Ecc.  80,  already  cited,  Dr.  Lushington 
admitted  to  probate  the  will,  valid  according  to  the  law  of  England,  of 
an  English  merchant  resident  at  a  British  factory  at  Smyrna.  He  held 
that  if  the  traaty  between  England  and  tlie  Porte  was  applicable  to 
British  merchants  resident  or  domiciled  in  the  ordinary  acceptation 
of  the  term  in  Smyrna,  the  provisions  of  the  treaty  decided  what  was 
to  be  done  in  the  case  of  succession  to  personal  estato,  namely,  that  it 
was  to  follow  the  law  of  England.  But  he  considered  that  the  deceased 
was  domiciled  not  in  a  colony,  but  in  England. 

In  the  argument  for  the  petitioners  great  reliance  was  placed  on  the 
nature  and  extent  of  the  jurisdiction  of  the  court  at  Shanghai,  and  the 
fact  that  the  will  has  not  been  proved  in  England.  The  law  admin- 
istered by  the  court  at  Shanghai,  being  for  most  practical  purposes 
the  same  as  that  administered  in  England,  the  question  of  domicile  is 
likely  to  arise  only  in  exceptional  cases  like  the  present  The  Juris- 
diction conferred  on  the  Supreme  Court  at  Shanghai  is  merely  the 
Jurisdiction  of  Her  Majestj'  exercisable  in  China,  and  confined  to 
British  sabjects.  It  is  not  exclusive  and  does  not  oust  the  Jurisdiction 
of  Her  Majesty's  courts  in  England.  No  solid  reason  exists  that  I  can 
disoover  for  holding  that  the  will  of  an  Englishman  "  whose  fixed  place 
of  abode  "  was  at  his  death  in  China,  could  not  be  admitted  to  probate 
by  the  Court  of  Probate  in  England.  I  may  observe  that  the  term 
'^  fixed  place  of  abode  "  is  not  equivalent  to  domicile.  The  technical 
term  "  domicile  "  was,  it  appears  to  me,  puri>osely  avoided.  The  only 
distinction  between  this  case  and  Maltass  v.  Maltass,  1  Rob.  £^c.  67, 
1b  the  existence  at  Shanghai  of  an  English  Court  of  Probate.    Similar 
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courts  DOff  exist  In  tb«  Ottoman  dominions  and  in  Egypt.  In  fact  all 
these  coQita  are  consular  courts,  or  constituted  on  the  same  model 
with  more  or  leas  juriadiction. 

In  the  case  of  Attorney-GeneTal  v.  Napier,  6  Ex.  217,  letters  of 
administration  had  been  granted  by  the  courts  eatabliabed  in  India, 
where  nearly  the  whole  of  the  iutestale'e  personal  estate  was  locally 
situate  at  his  death.  In  order  to  recover  a  comparatively  amall  debt 
in  England,  administration  was  taken  out  in  this  country  alao.  Tlie 
intestate's  domicile  was  in  England.  But  in  deciding  that  legacy  duty 
was  payable,  the  Court  of  Exchequer  proceeded  solely  on  the  domicile, 
and  did  not  even  advert  in  the  judgment  to  the  grant  of  adminiatratioQ 
in  England.  Evidently  that  fact,  as  well  as  the  fact  that  the  Indian 
court  had  Juriadiction  to  grant  and  had  granted  administration,  were 
considered  immaterial. 

If  an  Englishman  domiciled  in  England  dies  resident  abroad,  and 
no  part  of  his  aascta  are  in  England,  and  do  probat«  or  letters  of 
administration  are  taken  ont  in  England,  there  may  be  great  difficulty 
in  asserting  the  Crown's  right  to  duty,  and  inasmuch  as  foreign  courts 
will  not  enforce  the  revenue  laws  of  this  country  the  difficulty  may  in 
some  cases  be  insuperable.  Bnt  the  Crown's  right  cannot  depend  on 
the  greater  or  less  difficulty  in  pursuing  the  remedy.  In  the  case  before 
me  there  is  no  difficulty  in  giving  the  remedy,  since  the  fund  is  in 
court,  and  under  the  Legac}'  Duty  Acta  this  court  or  its  officers  are 
bound  to  see  that  the  legacy  duty,  if  payable,  is  paid  before  the  fiind 
is  parted  with. 

The  circumstance  that  the  will  has  not  been  proved  here  is  also .¥'  ■      > 
Immaterial.     It  has  been  proved  In  a  duly  constituted  British  court  of  M'         ' 
competent  juriadiction,  and,   it  being  Emitted  that  further  probate  ^ 
here  ia  not  required,  it  followa  that  the  court  must  look  at  the  Shang- 
hai probate  before  distributing  the  fund.     This  diapoaes  of  the  argn- 
ment  that  the  court  cannot  take  notice  of  an  alleged  will  of  peraonal 
estate,  unlesa  it  has  been  proved  in  thia  country.     The  argH^Mk|  which 
was  addressed  to  me,  founded  on  a  close  examination  of  tbfi  valLfus  pro- 
visions of  the  Legacy  Duty  Acts,  for  the  purpose  of  shovriog  that  Uiey 
do  not  apply  in  the  circumstances  of  this  case,  was  substantially  the 
same  aa    that  orged  in  the  House  of  Lorda    in   Attorney-General  v, 
Forbes,  2  01.  &  F.  48,  and  ia  disposed  of  by  the  decisions  in  Thomson 
V.  Advocate-General,  12  CI.  &  F.  1,  and  in  Attorney-General  v.  Forbes. 
as  explained  by  the  Court  of  Exchequer  in  Attorney-General  v.  Napier,  , 

6  Ex.  217.  "  ^      ^_  ,■ 

For  these  reasons  I  hold  that  there  is  no  such  thing  known  to  the  lawAK^  ''' 
as  an  Anglo-Chinese  domicile,  that  the  testator's  domicile  remsinedll  ''  ^.  '>' 
English,  and  that  the  circumstances  are  not  aufficient  to  create  any]  " '         C. 
exception  firom  the  broad  principle  that  legacy  duty  is  payable  when  ^    t^'  ''**  /" 
the  domicile  is  British.   Consequently  I  think  that  the  duty  is  payable*        J*--  ^' 

\       i 

'  ApproTnl,  Ahil-nl-Mesaih  b.  Fnmi,  13  App.  Cas.  431  (1888).  The  rMidenee  rs. 
lied  upon  to  extablUh  domicile  in  that  case  waa  at  Cairo,  as  a  protacted  BritUh  rab- 
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HtOH  CouBT  OF  Justice  i  Cocbt  of  Appeal.    1892. 
[Reporttd  [1893]  S  Chanetrg,  18a] 

Chtttt,  J.'  The  plaintiff  claims  to  be  entitled  beneflclally  to  one- 
half  of  the  property  which  passed  under  the  will  of  his  late  wife. .  . . 
He  bases  his  claiin  on  two  grounds,  ~~  first,  he  alleges  that  during  the 
marriage  his  own  domicile,  and  consequently  his  wife's  domicile,  was 
Scotch ;  and,  secondly,  that  accordiug  to  the  law  of  Scotland  he  is 
entitled  beneScially  to  one-half  of  the  £20,000  which  she  appointed,  and 
one-half  of  her  residuary  estate.  ...  In  order  to  establish  that  his 
own  domicile  was  Scotoh,  the  plaintiff  gave  evidence  as  to  the  domicile  of 
his  great-grandfather  and  his  grandfather.  When  this  evidence,  chiefly 
documentary,  had  been  put  in,  it  was  admitted  by  the  defendants'  ooun- 
sel  that  the  plaintiGT  had  proved  that  the  domicile  of  both  these  ancestors 
was  and  continued  until  their  deaths  to  be  Scotch ;  consequently,  the 
ptainti9*e  father,  being  the  legitimate  son  of  a  man  domiciled  in  Scot- 
land, had  at  his  birth  a  Scotoh  domicile.  The  contest  then  starts  from 
this  point.  In  the  course  of  it  many  questions  were  raised,  some  of 
law,  and  some  of  fact,  including  the  just  inferences  to  be  drawn  ^om 
the  facts  proved.  In  view  of  the  conclusion  at  which  I  have  arrived 
on  the  facts  subsequent  to  the  plaintiff's  marriage  with  Miss  Meeking, 
I  shall  pass  by  many  of  the  questions  that  were  raised  ;  I  shall  begin 
with  a  short  statement  of  the  facts  from  the  plaintiffs  birth  down  to 
that  marriage.  He  was  bom  on  the  24th  of  December,  1836,  at  Sydney.in 
New  South  Wales.  His  father  was  then  an  officer  in  the  21st  Regiment, 
serving  with  his  regiment  stationed  there.  His  father  and  mother  had 
married  in  that  colony  in  1834.  His  mother  was  the  daughter  of  Sir 
Alexander  Macleay,  Speaker  to  the  Legislative  Council  at  Sydney. 
On  the  ^^  of  December,  1837,  the  plaintiff's  father  retired  from  the 
army  i^SI^  of  bis  commission.  He  remained  in  the  colony  for  some 
few  yelrs  afblrwards.  He  became  police  magistrate  at  Farramatta,  and 
sob scquentlf,  about  1838  or  1839,  Colonial  Treasurer.  He  gave  up  bis 
appointment  and  left  the  colony  about  1841.  In  that  year  he  arrived 
in  England  with  his  wife  and  family,  including  the  plaintiff.  He  sub- 
sequently visited  Scotland,  and,  after  a  short  stay  in  Manchester,  he 
came  with  his  wife  and  family  to  London  in  1846,  and  continued  to 
reside  there  until  his  death.  In  August,  1846,  he  was  appointed  secre- 
tary to  the  London  and  South- Western  Railway  Company.  Tlie  salary 
was  considerable  and  sufficient  for  the  support  of  his  family  and  himself. 
He  became  a  member  of  the  Junior  United  Service  Club.  In  February, 
ject.  Th«  Court  said :  "  Residence  in  a  foreign  state,  aa  a  prinleged  nieinber  of  an 
Kt-territorial  oommuiiLty,  althaugh  it  may  be  effectual  to  deatroj  a  reaidential  domicile 
acquired  eUewhsre,  ie  ineffectual  to  create  a  naw  domicile  of  choice."  —  Ed. 

1  The  opinion  onl;  in  gtren :  it  auMciently  Btatet  the  c«s«.  Only  so  much  oT  tlw 
qinion  m  dealt  with  the  question  of  domicile  is  gtren.—  En. 
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1648,  he  parchued  62,  Chester  Sqaare,  for  the  remainder  of  a  long 
lease,  and  went  to  reside  there  with  his  wife  and  family,  and  he  con- 
tinued to  reaide  there  with  them  until  his  death,  which  occurred  on  the  4th 
of  October,  1848.  Being  in  ill-health  he  had  resigned  hia  office  of  secre- 
tar}-  in  the  prevloufi  September.  He  made  his  will  on  the  28tb  of  tluit 
month,  describing  himself  as  of  62,  Chester  Square,  in  the  oountf  of 
Middlesex.  The  residue  of  hia  property  remaining  after  paj'ment  of 
his  debts  aiDounted  only  to  a  few  hundred  ponnde,  which  he  bequeathed 
to  hia  wife.  He  bad  lost  his  money  by  the  failure  of  the  Western  Bank 
of  Australia,  as  he  learnt  on  bis  arrival  in  England  in  1841. 

Upon  these  facts  it  was  argued  for  the  defendants,  —  first,  that  the 
plaintifTB  father  was  at  the  time  of  the  plaintiff's  birth  domiciled  in 
New  South  Wales,  and  conaequently  that  the  plaintifTs  domicile  of  birth 

was  in  that  country ;  and,  secondly,  that  if  the  plaintiff's  father  was  not  "^ 

then  domiciled  In  New  South  Wales,  he  was  domiciled  in  England  at  ' 

the  time  of  his  death,  and  thereupon  it  was  argued  for  the  defendants, 
as  a.  proposition  of  law,  that  domicile  of  origin,  rightly  understood, 
not  mean  domicile  at  birth  ;  but  the  last  domicile  imposed  by  the  choicef 
of  the  father,  or  other  the  guardian  of  an  infant,  who  has  authority  toi 
change  the  domicile  of  an  infant  by  changing  his  own.  This  propositioq 
of  law  was  also  raised  in  refei-ence  to  certain  facts  (which  I  have  noj 
noticed)  relating  to  the  plaintiff's  father  while  under  age.  It  was  ui^a 
that  great  inconvenience  and  hardship  would  arise  by  holding  that 
domicile  of  origin  meant  simply  domicile  at  hirth,  and  a  case  was  put  by 
way  of  illustration.  Suppose,  it  was  said,  that  at  the  time  of  the  birtfi 
of  his  child  an  Englishman  is  domidled  in  France,  that  shortly  after- 
wards, say  within  three  months  of  the  birth  of  the  child,  the  father 
breaks  up  his  home  in  France  and  returns  to  England,  his  own  domicile 
of  origin,  and  continues  to  live  settled  there  nntil  the  child  comes  of 
age  —  it  was  ui^ed  that  it  would  be  a  great  hardship  on  this  English 
child  to  hold  that  throughout  the  rest  of  his  life  there  was  clinging  to 
him  a  French  domicile  ready  to  arise  whenever  he  abandoned  the  Eng- 
lish domicile,  or  any  subsequent  domicile  acquired  by  his  own  choice. 
But  tiiis  case  can  be  met  by  a  parallel  counter-case.  Suppose  an  Eng- 
lishman domiciled  in  England  at  his  child's  birth  retains  his  English 
domicile  until  say  within  tiiree  months  of  the  child's  coming  of  age,  and 
then  breaks  up  his  English  home  and  acquires  a  domicile  in  France, 
which  he  retains  until  the  child  comes  of  age  —  according  to  the  argu- 
ment for  the  defendants  the  domicile  of  origin  of  this  English  child  would 
be  French.  But  inasmuch  as  I  intend  to  decide  this  case  on  the  assump- 
tion that  the  plaintiff's  domicile  of  origin  was  Scotch,  I  pass  by  these 
questions  of  fkct  and  law  without  expressing  any  opinion  upon  them, 
except  by  saying,  as  to  the  defendants'  proposition  of  law,  that  I  am 
not  persuaded  that  it  Is  well  founded,  or  that  it  can  be  supported  upon 
a  due  examination  of  the  authorities  bearing  on  the  subject 

The  plaintiff  was  in  his  twelfth  year  at  his  father's  death.  He  was 
educated  for  the  military  service,  chiefly  in  England,  but  partly  in  Oer- 
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many,  where  his  mother  was  residing.  He  obtained  a  military  cadetshfp 
in  the  service  of  the  East  India  Compnny,  went  out  to  India,  and  won 
appointed  in  1854  to  the  7th  Bombay  Native  Infantry,  one  of  the  com- 
pany's regiments.  He  remained  in  the  compan3''s  service  until  the 
government  of  India  was  transferred  to  the  Crown  by  the  act  passed 
in  1858.  He  then  became  a  military  officer  under  the  Crown.  In 
1869  he  finally  le^t  India,  and  in  1871  he  retired  from  military  service 
on  a  pension.  From  1854  to  1869  he  was  constantly  in  active  service. 
He  served  in  the  Persian  and  Other  wars,  and  in  the  Mutiny  he  was 
an  officer  in  Jacob's  Horae.  On  his  quitting  India  finally  in  1869,  he 
abandoned  the  Anglo-Indian  domicile  which  he  had  acquired ;  thereupon 
fais  domicile  of  origin,  which  I  assume  to  be  Scotch,  revived,  and  this 
domicile  continued  unless  and  until  he  acquired  a  new  domicile  by  choice. 
The  burden  of  proving  that  he  acquired  a  new  domicile  by  choice  is  upon 
;he  defendants.  From  1869  to  1883  his  career  may  be  briefly  stated. 
>uring  this  period  London  seems  to  have  been  his  headquarters.  From 
indon  he  generally  started,  and  to  London  he  generally  returned  on 
kod  after  his  numerous  expeditions.  He  was  continually  moving  ftom 
ilace  to  place.  Down  to  1877  his  movements  were  principally  in  the 
lirection  where  there  was  war  or  rumor  of  war.  He  was  the  niili- 
.ry  correspondent  of  a  leading  London  newspaper  —  the  ' '  Standard  " 
during  the  Franco-Oennan  War ;  afterwards  he  was  roving  corre- 
spondent for  that  newspaper.  He  was  called  back  to  England  by  the 
"  Standard,"  and  acted  as  military  correspondent  for  that  paper  at  the 
mantBUvres  on  Salisbury  Plain  in  1872.  He  was  present  in  the  Spanish 
War  in  1873,  as  correspondent  for  an  English  newspaper  called  the 
"  Hour,"  which  had  but  a  brief  existence.  I  pass  by  the  disturbances 
in  Bosnia  and  Herzegovina  in  1875,  the  Servian  War  in  1876,  tbe 
Turkish  War  in  1877,  and  the  siege  of  Batonm  in  the  same  year,  in  all 
of  which  he  played  some  part,  or  bad  some  concern.  After  1877  his 
expeditions  in  connection  with  war  appear  to  have  ceased.  In  1878  he 
was  at  Milan  and  Paris,  and  then  be  came  to  London ;  and  thence  he 
went  on  a  visit  to  Scotland  and  Ireland.  In  May,  1879,  he  was  divorced 
n^m  his  first  wife  at  her  suit  by  the  decree  of  the  High  Court  in  Lon- 
don, made  absolute  in  the  following  December.  He  had  married  her 
in  1862  while  in  India.  In  1879  he  was  living  on  the  hanks  of  the  river 
Thames,  not  far  from  London.  In  1881  he  travelled  to  Sydney,  his 
birthplace,  and  returned  to  London  about  the  end  of  that  year.  In 
1882  he  received  from  the  Duke  of  Saxe-Cobiirg-Gotha  the  dignity  of 
Baron  von  Craignish,  and  in  1883  he  obtained  the  rojal  license  to  use 
that  title  in  this  country.  It  is  said,  however,  that  his  claim  to  use  the 
title  is  not  recognized  in  Scotland.  The  selection  of  Craignish  for  his 
title  has  apparently  given  great  offence  to  an  elder  branch  of  the  Camp- 
bell family  in  Scotland.  The  estate  of  Craignish  in  Scotland  has  passed 
away  from  tbe  Campbells.  The  plaintiff  is  not  a  Campbell  of  Craignish. 
His  family  is  Campbell  of  Laggnn  Lochan.  Neither  the  plaintiff  nor  his 
father  ever  held  any  laud  in  Scotland.    I  have  mentioned  this  circum- 


>v  Google 


SECT.  I.]  IN  BE   CSAI0.VI8H.  169 

stance  aa  to  tbe  grant  of  the  dignity  by  a  foreign  prince  because  the 
plaintifTs  counsel  placed  some  reliance  on  it;  but  it  appears  to  me  to 
have  no  bearing  on  the  question  of  domicile. 

I  now  come  to  the  critical  period  which  extends  from  his  marriage 
with  Ulss  Meekiog  nntil  her  death.  The  maiTlage  took  place  at  the 
British  Embassy  !n  Paris  on  the  26th  of  March,  1883.  He  was  then  in 
bis  forty-sevenUi  year  —  a  time  of  life  when  a  man  is  less  disposed  to 
rove  and  more  indined  to  settle  down,  particularly  when  he  has  mar- 
ried a  rieb  wife.  He  is  described  in  the  marriage  ceri^iflcate  as  "  of  tbe 
parish  of  Sydney,  in  the  county  of  New  South  Wales,  then  residing  at 
Parr's  Hotel,  Brighton,"  and  she  is  described  as  "  of  the  parish  of  St. 
Andrew's,  Holborn,  in  the  county  of  Middlesex."  They  seem  to  have 
started  from  London  for  the  marriage  In  Paris.  After  the  marriage 
they  went  on  a  trip  to  Nice,  and  from  Nice  they  returned  to  London. 
There  they  stayed  at  Fisher's  Hotel,  Clifford  Street.  That  was  in  the 
middle  of  1883.  He  bought  a  yacht  at  Cowes,  which  his  wife  paid  for 
and  presented  to  him.  The  yacht  was,  and  continued  to  be,  stationed 
at  Cowes.  His  property  consisted  of  his  pension  and  some  articles  of 
ornament  or  the  like,  which  he  bad  apparently  collected  in  his  wander- 
ings.  He  hod  no  other  property  except  the  yacht.  During  tbe  yacht- 
ing seasons  of  the  years  1883,  1884,  and  1885,  the  yacht  was  used  by 
bim,  sometimes  with  and  sometimes  without  his  wife,  for  various  tripe 
to  Scotland,  the  Mediterranean,  and  the  Baltic  During  the  same 
period  they  made  visits  to  the  Riviera,  Paris,  and  Boulogne,  Germany, 
and  the  New  Forest  in  England,  generally,  but  not  always,  together. 
There  was  some  little  confusion  in  the  plaintiffs  evidence  aa  to  their,^^/ 
dates  and  order  of  these  trips  and  visits ;  but  the  exact  dates  and  orden^ 
are  not  material.  During  this  period  the  plaintiff  and  his  wife  wera,^  '" 
frequently  in  London,  staying  at  hotels  and  furnished  rooms.  What-j  i 
ever  expeditions  they  made,  the  plaintiff  and  Ms  wife  (as  he  stated  in  -  i ' 
his  evidence)  always  came  back  to  London.  On  the  4th  of  January, 
1886,  the  plaintiff  signed  an  agreement  for  taking  No.  25,  Albert 
Gate,  on  a  tenancy  commencing  on  tbe  15th  of  that  month.  He 
entered  into  possession  accordingly,  and  resided  there  with  his  wife 
until  their  separation,  which  took  place  in  June  or  July  following. 
The  plaintiff,  in  his  evidence,  seemed  desirous  of  sacribiug  the  taking 
of  this  liouee  solely  to  his  wife;  be  had  apparently  forgotten  that  he 
had  himself  signed  the  ^reement,  and  that  in  a  letter  written  by  him 
to  her  after  the  separation,  dated  Piccadilly,  he  had  spoken  of  the 
house  emphatically  as  "my  house."  The  taking  of  this  house  war 
his  own  act,  even  if  he  took  it  at  tbe  request  of  his  wife.  The  houst 
was  taken  with  tbe  furniture  thereiu.  His  wife  had  furniture  stored 
at  a  repository;  some  of  this  was  removed  to  the  bouse,  but  the  bulk 
remained  at  the  repository.  The  articles  which  belonged  to  bim 
were  removed  to  the  house.  In  the  agreement  he  is  described  as  of 
the  Junior  United  Service  Club,  S.  W.  The  rent  was  £500  a  year, 
and  the  term  was  for  a  year  certain,  with  an  option  to  the  plaintiff 
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to  Gontinne  the  tenane;  for  Another  year,  and  if  the  bouse  was  not 
reqaired  b;  the  landlord,  then  for  a  further  term.  Some  time  after 
the  separation  of  the  plaintiff  and  bis  wife  this  hoose  was  given  up. 
After  their  separation  the;  never  lived  together  again.  There  were 
protracted  negotiations  carried  on  by  their  solicitors  for  a  deed  of 
separation.  Tbey  were  broken  off  before  her  death,  because  the 
plaintiff  would  not  accept  the  conditions  on  which  it  was  proposed  on 
her  part  that  an  annuity  shonid  be  settled  on  him.  Her  proposal 
was  that  the  annuity  should  be  a  personal  provision  for  bis  mainte- 
nance,  and  theieforo  determinable  on  bankruptcy  or  alienation;  the 
plaintiff  required  that  the  annuity  should  be  free  of  all  restrictions, 
so  that  he  could  deal  with  it  and  raise  money  upon  it.  These  negotia- 
tiona  were  conducted  throughout  on  the  footing  or  tacit  assumption 
that  the  law  applicable  to  the  relation  of  the  parties  was  the  law  of 
England.  Tlie  draft  which  passed  between  the  solicitors  was  in 
English  formf  no  suggestion  was  made  from  beginning  to  end  by 
or  on  behalf  of  tbe  plaintiff  of  a  Scotch  domicile,  or  that  the  law  of 
Scotland  bad  any  bearing  on  the  rights  of  the  plaintiff  and  his  wife. 
But,  in  Justice  to  the  plaintiff,  It  is  proper  to  add  that  he  was  not 
designedly  suppressing  or  keeping  back  any  claim.  He  was  not 
aware  that  he  bad  any  before  the  memorable  conversation  with  his 
barrister  friend  after  his  wife's  deatb.  Still,  the  circumstance  that 
these  n^otiations  were  conducted  on  the  footing  or  assumption  that 
the  law  of  England  applied  has  some  bearing  on  the  question  of  domi- 

fcile.  The  object  of  the  law  in  searching  for  and  ascertaining  a  man's 
domicile  ia  to  ascertain  the  particular  municipal  law  by  which  his 
private  rights  are  regulated  and  defined.  The  circumstance  tliat  a 
foreigner  residing  in  England  by  hie  conduct  adopts  the  law  of  Eng> 
]and  as  the  law  whereby  his  private  rights  are  deSned  is  relevant  evi< 
dence  on  the  question  of  his  domicile.  Doucet  v.  Geoghegan,  9  Cb.  D. 
441.  The  assumption  in  these  negotiations,  that  the  relative  rights 
of  the  plaintiff  and  his  wife  were  governed  by  the  law  of  England, 
falls  far  short  of  an  intentional  adoption  of  that  law,  and  if  it  stood 
alone  it  would  be  of  trifling  import,  but,  taken  in  connection  with  the 
other  circumstances  of  the  case,  it  ia  not  altc^etber  without  weight 
A  few  more  facts  remain  to  be  noticed.  The  plaintiff  was  during 
the  marriage  a  member  of  three  ctnbe  in  London,  —  the  Junior  United 
Sei-vice  Clab,  the  Eoyal  Thames  Yacht  Club,  and  the  Raleigh. 
Shortly  after  his  wife's  death  he  became  a  member  of  the  Arts  and 
Letters  Club,  also  in  London.  His  wife  was  a  member  of  the  Albe- 
marle Club  in  London.  He  never  had  a  club  in  Scotland.  After  the 
separation  he  continued  to  reside  chiefly  in  London.  He  had  lodg- 
ings or  furnished  apartments  in  Suffolk  Stieet,  in  Bedford  Gardens, 
Kensington  (where  he  stayed  about  a  year),  in  Vauxhall  Bridge  Boad, 
and  in  Cheniston  Gardens,  where  he  was  when  his  wife  died.  He 
had  a  studio  in  Cheniston  Gardens.  He  made  a  short  expedition  to 
Cairo,  and  he  went  round  Scotland  in  the  Norham  Castle,  accompany. 
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iDg  the  ocean  yacht  race  of  188?  hb  one  of  the  Tbamea  Yacht  Clnb 
committee.  Thia  was  the  only  vUlt,  if  it  can  be  called  a  visit, 
which  be  paid  to  Scotland  after  the  separation.  In  oi-der  to  show 
that  his  domicile  was  Scotch,  or,  at  all  events,  that  It  was  not  Eng- 
lish, the  plaintiff  gave  in  evidence  conversations  which  he  had  with 
bis  wife  concerning  Craignish.  All  these  conversations  occurred 
before  he  took  No.  25,  Albert  Gate.  The  final  conversation  was  at 
Fisher's  Hotel,  London.  The  plaintiff  said  his  wife  often  talked  to 
him  about  the  possibility  of  his  being  able  to  buy  Craignish.  A 
friend  had  made  tnqniries  and  reported  the  result.  The  owner  evi- 
dently did  not  intend  to  part  with  it  at  any  price.  He  put  a  fancy 
price  upon  it;  according  to  the  plaintiff's  recollection  it  was  £80,000. 
To  use  the  plaintiff's  own  ezpreBsion,  "That  settled  the  matter  of 
Craignish."  It  put  an  end  to  all  Ideas  of  bis  wife  bnying  it.  He 
never  bad  any  idea  of  purchasing  it  himself;  ag  he  truly  stated,  he 
had  no  money.  It  never  really  was  within  the  range  of  practicability 
that  even  his  wife  should  buy  it.  The  £65,000  was  so  tied  up  that 
she  could  not  dispose  of  any  part  of  the  capital  during  her  life. 
She  had  a  legacy  of  some  thousand  pounds  under  her  father's  will, 
but  there  was  no  evidence  to  show  how  much  of  this  remained  in  hei 
hands  at  the  marriage.  That  a  man  with  Scottish  blood  in  hts  veins 
should  have  dreams  of  Scotland  and  an  ancestral  estate  there  is 
natural  enough.  This  was  but  a  waking  dream,  and  the  dream,  such 
as  it  was,  was  the  dream  of  his  wife,  and  not  of  himself.  A  dream 
or  a  mere  hope  or  a  wish  for  the  impossible  is  not  an  intention. 
There  was  no  intention  to  buy  Craignish.  Whatever  idea  there  was 
on  the  subject,  it  had  finally  vanished  before  the  plaintiff  took  the 
house  at  Albert  Gate.  The  plaintiff  gave  also  some  evidence  as  to 
bis  wife's  making  inquiries  in  regard  to  some  Other  places  In  Scot- 
land on  their  visits  to  that  country,  but  nothing  came  of  these  inqui- 
ries,  and  these  matters  all  came  to  an  end  before  the  house  at  Albert 
Gate  was  taken. 

There  is  one  peculiarity  in  this  case  which  does  not  often  arise  in 
questions  of  domicile.     Generally  the  inquiry  relates  to  the  domicile 
of  a  person  who  is  dead.     In  this  case  the  question  relates  to  the 
domicile  of  the  plaintifT,  a  living  person.     He  gave  evidence  as  to 
his  past  intention  during  his  wife's  life.     Asked  by  his  own  counsel 
whether  he  formed  any  intention  tu  make  a  settled  borne  in  England, 
he  said,  "No,"  and  subsequently  he  said:  "The  only  place  I  ever  bad 
any  serious  intention  of  making  a  home,  if  I  could,  was  Scotland." 
Id  crosa-examinatioa  he  bad  admitted  that  there  was  no  part  of  the 
United  Kingdom  where  he  had   anything  which  could   be  called  a 
home  but  in  London;  that  any  home  he  had  was  in  London;  and  that  I -r.   .  r 
certainly  he  had  no  other  home  but  in  London.     As  to  the  evidence  I  M'' 
of  the  plaintiff  himself  on  the  subject  of  his  past  Intention,  it  must  I    ,     ' 
be   accepted   with    a   very   considerable    reserve.      A   plaintiff   has 
naturally,  on  an   Issue  like  the   present,   a  very  strong  bias  cal- 


,v  Google 


V' 


172  IN   EB   CEAIGHISH.  [CHAP.  II. 

cuUted  to  Inflaeoce  his  mind,  and  he  is,  moreover,  speaklog  of 
hie  past  inteDtion,  and  not  merely  of  past  declaratioDS  of  inten- 
tion. (See  the  obseivations  of  Loi-d  Cairns  in  Bell  v.  Kenned;,  Law 
Rep.  1  H.  L.,  Sc.  307,  SIS.)  Considerable  light  is  thrown  on  the 
question  whether  the  plaintiff  did  not  himself  consider  that  hia  home 
was  in  England  by  some  of  bis  own  letters  written  to  his  wife  after 
the  separation.  In  these  letters,  written  at  various  dates  and  from 
various  places,  the  term  "home"  occurs  seven  times.  I  refrain  from 
quoting  at  length  the  passages  In  the  letters  or  the  cross-examination 
opon  them.  They  are,  bo  far  as  they  go,  contemporaneous  declara- 
tions of  intention.  The  term  "home"  may  be,  and  ia,  often  used 
in  different  senses.  An  Englishman  permanently  settled  in  one  of 
the  English  colonies  may  without  Impropriety  speak  of  going  home 
when  he  is  paying  a  visit  to  England.  If  asked  to  explain  himself, 
he  would  probably  say  that  he  used  the  term  in  reference  to  the  mother 
country  from  which  he  and  his  brother  colonists  had  emigrated  or 
originally  sprung,  and  that  hie  own  true  borne  was  in  the  colony^ 
So  in  familiar  conversation  or  in  familiar  letters  the  term  may  be 
used  in  a  sense  (varying  more  or  less  according  to  the  accuracy  of  the 
speaker  or  writer  from  the  ordinary  popular  sense)  of  the  place  where 
a  man  has  his  abode  or  Is  settled.  When  a  traveller  speaks  of  return-, 
ing  home  he  uses  the  term  In  the  ordinary  popular  sense.  In  a  letter 
of  the  plaintiff's  (January  23,  1888),  written  from  Corfu,  where  tlie 
plaintiff  chargea  his  wife  with  "breaking  np  our  home,"  be  was 
referring  to  their  home  at  Albert  Gate.  This  he  admitted.  In  a 
passage  in  the  same  letter,  where  he  asks  "How  can  I  go  home?"  he 
is  referring  to  London,  or  at  all  events  to  England.  In  an  undated 
letter  from  Alexandria,  where  the  term  "home"  occurs  three  times, 
he  uses  It  In  the  aame  sense  of  London  or  England.  In  the  course  of 
bis  examinatloo-in-chlef  the  plaintiff  used  the  term  "home"  eight 
times,  generally,  however,  following  the  lead  of  his  counsel.  When 
he  is  speaking  of  home  before  he  finally  quitted  India,  it  is  clear 
that  he  Is  using  the  term  in  the  loose  sense  in  which  an  Anglo-Indian 
may  speak  of  this  country  as  his  home.  After  he  left  India,  he  uses 
it  generally  in  reference  to  England  as  the  place  from  which  be 
started  and  to  which  he  returned. 

I  have  surveyed  the  evidence  at  some  length.  In  the  result,  and  on 
the  assumption  that  the  plaintiff's  domicile  of  origin  was  Scotch,  I 
Bud  that  the  plaintiff  acquired  by  choice  a  domicile  in  England  from 
the  time  when  he  went  to  reside  with  his  wife  in  the  bouse  at  Albert 
Gate,  and  that  the  domicile  thus  acquired  was  not  afterwards  aban- 
doned, but  continued  to  the  death  of  his  wife.  The  evidence  of  the 
fact  of  residence  here  is  amply  autHcient.  The  tme  inference  to  be 
drawn  from  the  evidence  of  the  circumstances  surrounding  and 
accompanying  the  fact  of  the  residence  here,  when  taken  in  connection 
with  the  plaintiff's  own  letters  and  the  other  facta  of  the  case  viewed 
as  a  whole,  appears  to  me  to  be  that  the  plaintiff  formed  the  intention 
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of  residing  heie  indefinitely.  There  waa  the  animus  revertendi  and 
manendi.  According  to  Story's  definition,  that  place  is  properly  the 
domicile  of  a  peison  in  which  his  habitation  is  fixed  without  any 
present  intention  of  removing  therefrom.  Story's  Conflict  of  Laws, 
sect.  43.  There  was  no  present  Intention  on  the  plaintiff's  part  to 
remove  from  London.  London,  which  waa  at  flrst  merely  his  head- 1 
quarters,  afterwartla  became  his  home;  he  treated  It  as  his  home,  I 
and  called  it  his  home,  more  particularly  he  considered  the  house  ' 
at  Albert  Gate,  where  bo  lived  with  bis  wife,  oh  his  borne.     A  man  /| 

may  be  in  fact  homeless,  but  he  cannot  in  law  be  without  a  domicile,  /p.  _  i,,.^-**'-^- 

Subject  to  this  distinction  the  term  "home,"  in  its  ordinary  popular  17-^^'^^   ' 
sense,  te  practically  identical  with  the  legal  Idea  of  domicile.     Dicey  ' 
on   Domicile,    pp.    42-55.     Living  In   lodgings  and  changing  the 
lodgiugs  from  time  to  time  are  circumstances  to  be  taken  intocooaid- 
eration    on  a  question  of   domicile;   they  are  not  inconsistent  with 
domicile.     There  are  many  foreigners  resident  and  domiciled  in  this,     i  J-    ^^t 
country  who  pass  their  lives  in  lodgings  only;  a  man  may  be  domi-l  ^t^l  I 

oiled  In  a  country  without  having  a  fixed  habitation  in  some  particular  W  ^  f  .,  K' 
spot  in  that  country.  The  plaintiff's  lodgings  or  apartbients  were  all  I  "m.^ 
within  the  area  of  London.  If  (as  I  think  was  tbe  case)  the  plaintiff's  |1  j 
domicile  was  English  in  Jannary,  1886,  there  is  no  sufficient  evidence 
to  show  subsequent  abandonment  of  that  domicile.  Tbe  subsequent 
breaking  np  of  the  house  at  Albert  Gate  is  attributed  by  the  plain- 
tiff to  his  wifei  even  If  it  were  his  own  act  It  woald  not  of  itself 
coDBtitute  an  abandonment  of  a  home  or  domicile  in  England.  For 
tbe  period  of  two  and  a  half  years  which  elapsed  between  the  separa- 
tion and  bis  wife's  death  tbe  plaintiff's  principal  place  of  residence 
was  in  London-,  he  quitted  London  only  for  tbe  temporary  purpose  of 
his  sbort  trips  abroad.  Tbe  plaintiff's  counsel  relied  on  the  decision 
in  In  re  Patience,  29  Ch.  D.  976.  On  a  question  of  fact  a  decision 
in  a  previous  case  affords  little  or  no  assistance.  In  that  case  I 
thought  there  was  not  snlBcieDt  evidence  of  intention.  In  this  case  I 
think  there  is.     Tbe  action  Is  dismissed  with  costs. 

The  plaintiff  appealed. 

LrMDLEv,  L.  J.,  In  delivering  Judgment,  went  through  the  facts  of 
the  case,  and  expressed  the  opinion  that  the  plaintiff  had  not  a  Scotch 
domicile  at  the  time  of  his  wife's  death.  His  Lordship  accordingly 
held  that  tbe  decision  of  Mr.  Justice  Chitty  was  right,  and  that  tbe 
appeal  must  be  dismissed  with  costs. 

BoweK  and  Kat,  L.JJ.,  concurred.*  |    , ' 


Pollock,  C.  B.,  In  Attormxv-Genbbal  v.  PoTTiKaEB,  6  H.  &  N.  \ 

733,744(1861).    The  question  is,  whether  Sir  Henry  Pottinger  at  the 
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time  of  bia  decease  was  domiciled  la  EDgland  or  in  India.  .  .  . 
The  only  dotibt  arises  (Vom  this,  that  he  continaed  in  the  serrice  of 
the  East  India  Company,  and  might  have  been  called  upon  at  any 
time  to  serve  In  India.  In  Hodgson  v.  De  Beauchesne,  12  Moo.  P.  C. 
285,  which  was  cited  to  establish  that  liecaase  an  Indian  officer  con- 
tinued liable  to  be  called  upon  to  serve  in  India  he  could  not  acquire 
an  English  domicile,  the  court  decided  that  such  circumstances  con- 
stituted a  strong  reason  against  such  an  officer  acquiring  a  French 
domicile.  Bat  the  distinctdon  between  a  foreign  and  an  English  domi- 
cile is  pointed  out  in  the  Judgment,  and  Lord  Cranworth  in  the  course 
of  Dr.  Phillimore's  reply,  said ;  ''  If  the  deceased  bad  gone  to  Scotland 
on  furlough,  and  resided  there  as  long  as  he  did  in  France,  it  would  be 
diflScnlt  to  say  that  he  had  not  acquired  a  Scotch  domicile."  Applj-ing 
that  to  this  case,  I  think  that,  notwithstanding  Sir  Henry  Fottinger 
continued  in  the  Indian  army,  his  purchase  of  a  dwelling-house  Id 
Eaton  Place,  his  continuing  to  hold  it  whilst  absent  from  England,  his 
return  to  it  as  bia  place  of  residence  and  his  home,  and  hie  reference 
to  it  in  hi»  wiU  as  bis  residence,  abondantly  establisbee  Us  English 
domicile.* 


PUTNAM  V.  JOHNSON. 
ScPREMi  Judicial  Court  or  Massacbubetts.    I81S. 

[Reported  10  Maaachatelti,  483.] 

Case  against  the  selectmen  of  Andover  for  refusing  to  Insert  plain- 
tiff's name  on  the  voting-list  of  the  town.^  At  the  trial  of  the  action, 
which  was  had  upon  the  general  issue  before  Sewall,  J.,  at  the  Sit- 
tings here  after  this  term,  a  verdict  was  found  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court  upon  certain  facts  agreed  by  the 
parties,  and  certain  evidence  given  at  the  trial,  and  reported  by  the 
Judge  who  presided  thereat. 

It  was  admitted  that  the  plaintiff  was  bom  in  Danvers,  on  the  24th 
day  of  November,  1786;  that  he  resided  there,  in  his  father's  fam- 
ily, antil  he  entered  Dartmouth  College,  in  August,  1805;  that  be 
was  graduated  at  the  said  college  in  1809;  that  he  then  went  to 
Salem,  and  resided  there  as  a  student  at  law  until  the  13th  of  April, 

1812,  when  he  went  to  Andover;  that  he  resided  Id  Andovei  during 
the  vacation  of  six  weeks  [in  the  theological  seminary]  In  May  and 
June,  1812,  and  of  the  vacation  of  six  weeks  in  the  autumn  of  that 
year  he  spent  about  half  at  his  father's  house  in  Danvers,  and  In 
visits  to  different  places;  that  he  did,  on  the  first  Monday  of  April, 

1813,  request  the  defendants  to  iosert  bis  name  upon  the  list  of 

1  Aa.  Moo*r  «.  Harrey,  128  Miss.  219. 

Id  Hunilton  e.  Dsllas,  1  Ch.  D.  257  (1876),  it  was  held  thiit  >  BntUIi  peer,  though 
a  member  of  the  House  of  Lordu,  may  acquire  a  domicile  in  France.  —  Ed. 

1  This  short  statement  is  substituted  for  the  decUration,  giren  by  the  Reporter 

-Ed. 
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Toters  in  Andover,  for  BenatorB*,  that  they  refased  to  insert  it;  that 
at  the  eaifi  meeting  he  offered  his  vote  for  aeoators,  and  the  defend' 
BDtsrefDsed  to  receive  it;  that  hepoaaeased  aufflcient  pereonal  estate; 
and  that  he  waa  taxed  in  Saletn  in  the  years  1810  aod  1611,  and  paid 
bifl  taxes,  and  voted  in  said  town  after  March,  1810,  until  he  left 
that  place  in  April,  1812. 

The  Jadge  ateo  reported  that  Eleazar  Putnam,  the  father  of  the 
plaintiff,  testified  that  his  son,  since  he  left  college,  had  received  no 
support  from  him,  or  any  assietance  except  in  the  way  of  credit  to 
him,  and  was  not  of  the  father's  family,  but  separated,  and,  as  the 
father  believed,  was  upon  the  charity  foundation  at  Andover,  and 
that  he  owned  some  real  estate.  Mark  Newman,  Esquire,  testified 
that  the  plaintiff  was  upon  the  charity  foundation  in  the  theological 
seminary  at  Andover;  that  students  in  divinity  on  that  foundation 
are  restricted  to  a  residence  of  three  years  before  they  are  entitled  to 
a  license  to  preach,  and  are  permitted  to  continue  their  residence 
there  afterwards ;  that  the  residence  of  students  is  in  chambers,  as 
at  a  college,  with  board  in  commons;  that  he  had  not  known  of  any 
students  in  the  theological  institution  who  had  been  admitted  to  vote, 
and  that  they  had  not  taken  any  concern  In  town  affairs;  that  a  Mr. 
Scammon,  in  1812,  while  a  student,  claimed  a  right  to  vote,  and  was 
refused;  and  that  theological  students,  when  licensed  to  preach  and 
employed  as  candidates  for  the  ministry,  reside  and  make  their  home 
at  the  institution,  and  in  the  vacations  generally  go  from  thence,  but 
sometimes  continue  there.' 

Parker,  J.  The  plaintiff,  being  a  citizen  of  the  commonwealth, 
more  than  twenty-one  years  of  age,  and  of  competent  property,  is 
without  doubt  entitled  to  vote  somewhere  within  the  State  for  State 
officers. 

By  the  facts  reported  in  this  case,  it  is  manifest  that  Andover  or 
Danvers  is  the  plac«  where  the  plaintiff  has  bis  home,  within  the  true 
intent  of  the  constitution.  Although  he  was  bom  in  Danvers,  andio 
that  is  still  the  domicile  of  his  father,  yet  he  was  of  an  age  to  eman-f ,? 
Ctpate  himself,  and  obtain  a  home  in  some  other  town.  He  went  to  }■' 
Andover,  and  had  resided  there  a  few  days  short  of  a  year,  previous 
10  the  election  in  April,  1813.  A  year's  residence  was  not  necessary 
to  entitle  him  to  vote  in  that  town;  it  was  sufficient  that  he  made 
that  his  home.  He  had  left  his  father's  family  several  years  before, 
and  had  become  a  resident  in  Salem,  where  he  was  taxed  and  per- 
mitted to  vote.  His  father  had  ceased  to  support  him  since  the  year 
1809,  before  which  time  he  was  also  of  age;  and  he  was  at  Salem, 
preparing  himself  for  an  independent  living,  nntil  the  spring  of 
1813,  when  be  removed  to  Andover,  to  pursue  his  theological  studies 
liiere,  which,  as  he  was  on  the  charitable  foundation,  required  a  resi- 
dence of  three  years. 

>  ArgnmeDts  of  coausel  ne  omitted.  —  Kn. 
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^-       Was  Andover,  then,  his   dwelling-place  or   home?    Tbla  Is   the  | 
-'  I  question  now  to  be  solved.     It  is  maoifeBt  that  Danvers  was  not; 
I  for  be  had  abandoned  it,  and  did  not  keep  ap  his  connection  with  his 
jj'^  '  father's  family,  as  was  the  case  of  Emmons  in  Granby  v.  Amherst, 

7  Mass.  1,  cited  in  the  argument.  He  could  not  vote  in  Danvers, 
for  his  home  was  not  there.  He  must,  then,  have  a  right  to  vote  in 
Andover,  or  be  subjected  to  a  temporary  disfranchisement,  in  conse- 
quence of  his  having  no  home  in  any  place. 

The  objection  most  insisted  on  by  the  counsel  for  the  defendants 
is,  that  the  plaintiff  did  not  go  to  Andover  with  an  intention  to 
remain  there;  but  merely  for  the  purpose  of  instruction,  and  there- 
fore that  he  could  not  exercise  any  of  his  civil  privileges  within  that 
town;  although  it  was  admitted  that  a  mechanic  or  day-laborer, 
otherwise  qnalifled,  making  Andover  his  home,  by  residing  and 
dwelling  there,  would  be  a  legal  voter  there. 

A  residence  at  a  college  or  other  seminary,  for  the  purpose  of 

Instrnction,  would  not  confer  a  right  to  vote  in  the  town  whei'e  such 

I  an  institution  exists,  if  the  student  had  not  severed  himself  from  his 

j^l^tt       father's  control,  bat  resorted  to  his  house  as  a  home,  and  continued 

\u/.  \1,         I  under  his  direction  and  management.     But  such  residence  will  give 

^A    l.W**'N     I  a  right  to  vote  to  a  citizen  not  under  pupilage,  notwithstanding  it 

.       \a^  \  may  not  be  his  expectation  to  remain  there  forever. 

^.^'A  The  definition  of  domicile,  as  cited  from  Vattel  by  the  counsel  for 

t  ^'\'  the  defendftots,  is  too  strict,  if  taken  literally,  to  goveni  in  a  ques- 

^  \V  tion  of  this  sort;  and,  if  adopted  here,  might  deprive  a  large  portion 

^P'  jof  the  citizens  of  their  right  of  suffrage.     He  describes  a  person's 

V^''^l,p**V     Idomicile  as  the  habitation  fixed  in  any  place,  with  an  intention  of 

\  -^ly(*'''    i***^  lalways  staying  there.     In  this  new  and  enterprising  country,  it  is 

"^    V?^  doubtful  whether  one  half  of  the  young  men,  at  the  time  of  their 

''i^iy^  emancipation,  fix  themselves  In  any  town  with  an  intention  of  always 

^  staying  there.     They  settle  in  a  place  by  way  of  experiment,  to  see 

whether  it  will  suit  their  views  of  business  and  advancement  in  life; 

\  and  with  an  intention  of  removing  to  some  more  advantageous  posi- 

.^c,         tion  if  they  should  be  disappointed.     Nevertheless,  they  have  their 

i\    ^\^  >   ^      jhome  in  their  chosen  abode  while  they  remain.     Probably  the  mean- 

)>?^     ^     ^4,  )      ling  of  Vattel  is,  thttt  the  habitation  fixed  in  any  place,  without  any 

■■^t-"     V  .pyf       ,\    'present  intention  of  removing  therefrom,  is  the  domicile.     At  least, 

-'         A^\\     '^'      **  this  definition  is  better  suited  to  the  circumstances  of  this  country. 

'  "^y^     ^      \-»-'"'  But  several  cases  have  been  cited  from  our  own  i-eports,  which  are 

-  **■      v>''  '^  supposed  to  be  analogous  to  the  case  at  bar,  in  which  the  settlement 

-'"'N  ,*,^   *  of  paupers  has  been  decided  upon  more  strict  principles  than  are  now 

■py''^    -^  suggested.     The  case  of  Granby  v.  Amherst  is  the  strongest;  and  it 

\a  manifest  that  there  is  nothing,  even  in  that  case,  which  contradicts 

the  principles   now  advanced.     The  panper  there  left  Belchertown 

and  went  to  Dartmouth  College,  merely  for  the  purpose  of  education. 

fie  was  under  age  while  at  college,  until  a.  few  months  before  he  was 

graduated.     He  passed  all  hie  vacations  in  Belchertown,  he  had  a 


,v  Google 


ABDIQTOH  V.   NOSTa   BBTDGEWATKB. 


177 


SECT,  l] 

freehold  there,  and  be  retarned  to  that  place  M  sood  as  he  had  ^aken 
his  degree.  It  was  very  properly  held  that,  under  these  circum- 
Btaacee,  he  had  not  changed  his  domicile  by  going  to  Dartmouth 
College,  and  remaining  there  four  years.' 

But  the  decisions  of  settlement  cases  cannot  have  much  influence 
on  questions  of  political  privileges.  In  the  former  cases,  there  is  a 
conflict  between  two  corporations  on  a  subject  of  property;  and  they 
must  be  determined  strictly  according  bo  the  established  rules  of 
property.  The  objects  intended  to  be  aecnred  by  the  constitutional 
limitation  of  the  right  of  anflrage  to  the  town  in  which  the  voter  has 
his  home,  were  opportunity  to  ascertain  the  qualifications  of  the 
voter,  and  the  prevention  of  frand  upon  the  public  by  multiplying 
the  votes  of  the  same  person.  The  plaintiff  had  lived  long  enough 
/n  Andover  to  give  the  selectmen  the  means  of  scrutinizing  bis 
claims;  and  there  was  no  other  place  where  he  could  have  a  pretence 
for  voting. 

Further,  a  citizen  may  well  have  his  home  in  one  town,  with  all 
the  privileges  of  an  inhabitant,  and  yet  have  his  l^al  settlement  in 
another  town.  For  instance,  if  he  should  reside  four  years  in  a 
town,  own  and  occupy  real  property  there,  gain  a  livelihood  there  for 
himself  and  his  family,  without  any  intention  of  removing,  he 
might,  DotwithstaDding,  be  removed  to  the  place  of  his  lawful  settle- 
ment, in  case  he  should  become  chargeable.  But  it  would  be  hard  to 
say  he  had  no  home  there,  that  be  did  not  dwell  there,  and  therefore 
that  he  should  not  be  permitted  to  vote  there. 

We  are  all  of  opinion  that  the  plaintiff's  case  is  well  made  out,  and 
that  jndgment  must  be  entered  on  the  verdict* 


IS 


ABINGTON  V.   NORTH  BRIDGEWATER. 

Sdprehe  Judicial  Court  op  Mabbaobcbbttb.     1840. 

[tUporttd  13  Piekering,  ITC] 

Shaw,  C  J.,  drew  up  the  opinion  of  the  court*  The  question  of 
Ebenezer  Hill's  settlement  depends  upon  this,  whether  he  was  an  in- 
habitant of  North  Bridgewatcr  before  the  10th  of  April,  1767.  If 
his  house  or  place  of  residence  waa  in  that  town,  he  acquired  a  set- 
tlement there,  and  the  defendants  are  liable,  otherwise  not 

In  the  several  provincial  statutes  of  1692, 1701,  and  1767  upon  this 
subject.,  the  terms  "coming  to  sojoam  or  dwell,"  "being  an  inhab- 
itant," "residing  and  continuing  one's  residence,"  "coming  to  reside 

'  Aee.  V»nderpoel  v.  D'Hanlon,  53  la.  246  ;  Frye'e  Election,  71  Pa.  302.  —  Ed. 
«  Au.  Saudera  r.  Gelchell,  78  Me.  168  ;  Hicks  «.  SkinDer,  72  N.  C.  1. 
Bsudence  Tor  Tnting  mMiu  actual  domicile.    Dennis  d.  S,,  17  FU.  889.  —  En. 
*  Ths  opinion  only  ia  given ;  it  anfficientl;  etatoa  the  cai*.  —  Ed. 
IS 
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and  dwell,"  are  frequently  and  Tarional;  used,  and,  we  think,  they  are 
naed  indiscriminately,  and  all  mean  the  same  thing,  namely,  to  desig- 
nate the  place  of  a  person's  domicile.  This  is  defined  in  the  Consti- 
tation,  c  1,  §  1,  toi  another  purpose,  bo  be  the  place  "where  one 
dwelleth  or  hath  his  home." 

The  fact  of  domicile  is  often  one  of  the  highest  importance  to  a 
person;  it  determines  his  civil  and  political  rights  and  privileges, 
daties  and  obligations;  it  fixes  his  allegiance;  it  determines  his  bel- 
ligerent and  neutral  character  in  time  of  war ;  it  regulates  his  pei-eonal 
and  social  relations  whilst  he  lives,  and  furnishes  the  rule  for  the 
disposal  of  his  property  when  lie  dies.  Yet  as  a  question  of  fact, 
it  is  often  one  of  great  difficulty,  depending  sometimes  upon  minnte 
shades  of  distinction,  which  can  hardly  be  defined.  It  seems  ditflcnlt 
to  form  any  exact  definition  of  domicile,  because  it  does  not  depend 
upon  any  single  fact,  or  precise  combination  of  circumstances.  If 
we  adopt  the  above  definition  from  the  Constitution,  which  seems 
intended  to  explain  the  matter  and  put  it  beyond  doubt,  it  will  be 
found,  on  examination,  to  be  only  an  identical  proposition,  equivalent 
to  declaring,  that  a  man  shall  be  an  inhabitant  where  he  inhabits,  or 
be  considered  as  dwelling  or  having  his  home  where  he  dwells  or  has 
his  home.  It  must  often  depend  upon  the  circumstances  of  each 
case,  the  combinations  of  which  are  infinite.  If  it  be  said  to  be  fixed 
by  the  place  of  his  dwelling-house,  he  may  have  dwelling  honaes  in 
different  places;  if  it  be  where  his  family  reside,  his  family  with 
himself  may  occupy  tbem  indiscriminately,  and  reside  as  much  in 
one  as  another;  if  it  be  where  he  lodges  oi'  sleeps  (pemortat),  he 
may  lodge  as  much  at  the  one  as  the  other;  if  it  hv  bis  place  of  busi- 
ness, he  may  have  a  warehouse,  mannfactory,  wharf,  or  other  place  of 
business,  in  connection  with  his  dwelling-house  in  diflferent  towns. 
See  Lyman  v.  Fiake,  17  Pick.  231.  But  without  pursuing  this  gen- 
eral view  further,  to  show  that  it  is  difficult,  if  not  impossible,  to  lay 
down  any  general  rule,  on  account  of  the  very  diversified  cases  which 
m&y  be  supposed,  yet  it  will  generally  be  found  in  practice,  that 
there  is  some  one  or  a  few  decisive  circumstances  which  will  deter- 
mine the  question. 

In  coming  to  the  inquiry  in  each  case,  two  considerations  mnst  be 
kept  steadily  in  view,  and  these  are,  — 

1.   That  every  person  must  have  a  domicile  somewhere;  and 

3.  That  a  man  can  have  only  one  domicile,  for  one  purpose,  at  one 
and  the  same  time. 

Every  one  has  a  domicile  of  origin,  which  he  retains  aotil  be  ac- 
quires another;  and  the  one  thus  acquired  is  in  like  manoer  retained. 

The  snpposition,  that  a  man  can  have  two  domiciles,  wontd  lead  to 
Tie  absurdest  consequences.  If  he  had  two  domiciles  within  the 
limits  of  distant  sovereign  States,  in  case  of  war,  what  would  be  an 
act  of  imperative  duty  to  one,  would  make  bim  a  traitor  to  the  other. 
As  not  only  sovereigns,  but  all  their  subjects,  collectively  and  indi' 
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vidually,  are  put  into  a  atate  of  hostility  by  war,  he  would  become 
an  enemy  to  himaelf,  and  bound  to  commit  hostilities  and  afford  pro- 
tection to  the  same  persons  and  property  at  the  same  time. 

But  without  such  an  extravagant  supposition,  suppose  he  were 
domiciled  within  two  military  diutricts  of  the  same  State,  he  might 
be  bound  to  do  personal  service  at  two  placea,  at  the  same  time;  or 
in  two  counties,  he  would  be  compellable,  on  peril  of  attachment, 
to  serve  on  Juries  at  two  remote  shire  towns;  or  in  two  towns,  to  do 
watch  and  ward  in  two  different  places.  Or,  to  apply  an  illustration 
from  the  present  case.  By  the  provincial  laws  cited,  a  man  waa  liable 
to  be  removed  by  a  warrant  to  the  place  of  his  settlement,  habitancy, 
or  residence,  for  all  these  terms  are  used.  If  it  were  possible  that 
he  could  have  a  settlement  or  habitancy  in  two  different  towns  at  the 
same  time,  it  would  follow  that  two  sets  of  civil  officers,  each  acting 
under  a  legal  warrant,  would  be  bound  to  remove  him  by  force,  the 
one  to  one  town,  and  the  other  to  another.  These  propositions, 
therefore,  that  every  person  must  have  some  domicile,  and  can  have 
but  one  at  one  time,  for  the  same  purpose,  are  rather  to  be  r^arded 
as  posiulata  than  as  propositions  to  be  proved.  Yet  we  think  they 
go  far  in  furnishing  a  test  by  which  the  question  may  be  tried  in 
each  particular  case.  It  depends  not  upon  proving  particular  facts, 
but  whether  all  the  facts  and  circumstances  taken  together,  tending 
to  show  that  a  man  has  his  home  or  domicile  in  one  place,  over- 
balance all  the  like  proofs,  tending  to  establish  it  in  anotfaeri  such 
an  inquiry,  therefore,  involves  a  comparison  of  proofs,  and  in  mak- 
ing that  comparison,  there  are  some  facts  which  the  law  deems 
decisive,  unless  controlled  and  counteracted  by  others  still  more 
stringent.  The  place  of  a  man's  dwelling- bouse  is  first  regarded,  ii 
contradistinction  to  any  place  of  businesB,  trade,  or  occupation, 
he  lias  more  than  one  dwelling-honse,  that  in  which  he  sleeps  or 
passes  his  nights,  if  It  can  be  distinguished,  will  govern.  And  we  y*'  \jg-^' 
think  it  settled  by  authority,  that  it  the  dwelling-house  is  partly  in  \a  ^ 
one  place  and  partly  in  another,  the  occupant  must  be  deemed  to  dwell 
in  that  town  in  which  he  habitually  sleeps,  if  It  can  be  ascertained. 

Lord  Coke,  in  2  Inst  120,  comments  upon  the  statute  of  Marl-' 
bridge  respecting  courts  leet.  In  which  It  says,  that  none  shall  ' 
bound  to  appear,  nisi  in  balivU  iibi  fuenint  eonveraantes ;  which 
translates,  "but  in  the  bailiwicks,  where  they  be  dwelling."  His 
Lordship's  comment  is  this:  "If  a  man  have  a  house  within  two  leets, 
he  shall  be  taken  to  be  couversant  where  his  bed  is,  for  in  that  part 
of  the  house  he  is  most  conversant,  and  here  conversant  shall  be 
taken  to  be  most  conversant."  This  passage,  at  first  blush,  might 
seem  to  imply  that  the  entire  house  was  within  two  leeta.  But  no 
man  can  be  of  two  leets.  2  Doug.  538;  2  Hawk.  P.  C.  c.  10,  §  12. 
Indeed,  the  whole  pa8sag^,.^ken  together,  obviously  means,  a  house 
partly  within  one  leet  and  partly  within  another;  otherwise,  the  bed 
would  be  within  the  two  leets,  as  well  as  the  house. 
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It  is  then  an  authority  directly  in  point  to  sbow,  that  if  a  man  baa 
a  dwelling-house,  situated  partly  within  one  jnrisdiCtion  and  partly 
in  another,  to  one  of  which  the  occupant  owes  perBonal  service,  as  an 
inhabitant,  he  shall  be  deemed  an  inhabitant  within  that  Jorisdiction 
within  the  limits  of  which  he  usually  sleeps. 

The  same  principle  seemB  to  have  been  recognized  in  other  cases, 
mostly  cases  of  settlement,  depending  on  domicile.  Rex  v.  St. 
Olaves.  1  Str.  51;  Colechuroh  o.  RadclifTe,  1  Str.  60;  Rex  v.  Brigh- 
ton, 5  T.  R.  188;  Rex  t'.  Ringwood,  1  Maule  &  Selw.  881. 

I  am  aware  that  the  same  difficulty  may  grise  as  before  suggested, 
which  is,  that  the  occupant  may  not  always,  or  principally,  sleep  in 
one  part  of  his  house,  or  if  he  sleeps  in  one  room  habitually,  the 
dividing  line  of  the  towns  may  pass  through  the  room  or  even  across 
.J*  his  bed.     This,  however,  is  a  question  of  fact  depending  upon  the 

0^  proofs.     When  snch  a  case  occurs,  it  may  be  attended  by  some  other 

circumstance  decisive  of  the  qnestion.  If  the  two  principles  stated 
are  well  established,  and  we  think  they  are,  they  are,  in  our  opinion, 
sufQcient  to  determine  the  present  case.  It  becomes,  therefore,  neces- 
sary to  see  what  were  the  facts  of  this  case,  and  the  instructions  in 
point  of  law  upon  which  it  was  left  to  the  jury. 

The  plaintiSa  contended  that  two  monuments  pointed  out  by  tbem 

were  true  and  genuine  monumenta  of  the  Colony  line,  and  if  bo,  a 

straight  line  drawn   from  one  to  the  other  would  leave  the  house 

wholly  in  North  Bridgewater,  and  the  jury  were  instmcted,  if  they 

so  found,  to  return  &  verdict  for  the  plaintiffs.     But  the  Jury  stated, 

on  their  return,  that  on  this  point  they  did  not  agree,  and  therefore 

that  part  of  the  instraction  may  be  considered  as  out  of  the  case.     It 

is  therefore  to  be  taken  that,  in  point  of  fact,  the  line  i-an  through 

the  house,  leaving  a  small  part  in  Randolph  and  a  large  part  In  Noi-th 

Bi'idgewater.     In   reference  to  this,  the  jury  were   instructed,  that 

if  that  line  would  leave  a  habitable  part  of  the  house  in  Randolph, 

•       I     the  verdict  should  be  for  the  defendants;  otherwise,  for  the  plaintiffs. 

\^^,' A\    V  The  jury  were  also  directed  to  find,  specially,  whether  the  beds  of  the 

\o"V'.      \*^\    'imily  in  which  they  slept,  and  the  chimney  and  fireplace,  were  or 

T\'ifV       'v*'  ^^'wf«re  not  in  North  Bridgewater.     The  jury  found  a  verdict  for  the 

plaintiffs,  which  in  effect  determined,  in  point  of  fact,  that  the  line 

did  run  through  the  house,  leaving  a  small  part  in  Randolph,  that  the 

beds  and  fireplaces  of  the  house  were  on  the  North  Bridgewater  side 

of  the  line,  and  that  there  was  not  a  habitable  part  of  the  house  in 

Randolph. 

What  was  the  l^al  effect  of  this  instruction  to  the  jury?  To 
understand  it,  we  must  consider  what  was  the  issue.  The  burden  of 
proof  was  upon  the  plaintiffs,  to  prove  that  Hill  had  his  settlement 
in  North  Bridgewater.  But  proving  that  he  had  a  dwelling-house, 
standing  partly  in  North  Bridgewater  and  partly  in  Randolph,  would 
leave  it  wholly  doubtful  whether  he  had  his  domicile  in  the  one  or 
the  other,  provided  that  the  line  passed  the  house  in  such  a  direction 
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as  that  either  would  have  been  sufflcient  for  the  purpose  of  k  hnbitar- 
tion ;  because  it  would  still  be  doubtful  wbetber  he  dwelt  upon  one  or 
the  other  aide  of  that  line.  But  if  the  line  ran  in  such  a  direction  as  to 
leave  so  small  a  portion  ou  one  side  that  it  could  not  constitute  a 
human  habitstiooi  then  the  position  of  the  dwelling  determined  Uie 
domicile.  In  any  other  sense,  we  see  not  how  the  correctnesa  of  the 
inatructioQ  could  be  maintained.  If  the  term  "habitable  part  of 
the  bouse  "  was  intended  to  mean  a  portion  of  the  honse  capable  of 
being  used  with  the  other  part  for  purposes  of  habitation,  and  the 
whole  constituting  together  a  place  of  habitation,  then  ever;  part  of 
the  house  capable  of  being  used  would  be  a  habitable  port.  The 
instruction  was,  that  if  a  habitable  part  was  in  Randolph,  the  occu' 
pant  did  not  acquire  a  domicile  in  North  Bridgewater;  it  would  be 
equally  true  in  law,  that  if  a  habitable  part  was  in  North  Bridge- 
water,  he  did  not  acquire  a  domicile  in  Randolph.  If  the  term 
"habitable,"  then,  were  used  in  the  restricted  sense,  capable  of  being 
used  as  a  part,  and  not  as  the  whole  of  a  human  habitation,  the  in- 


struction would  amount  to  this,  that  living  ten  years  in  a  dwelling-  I 

houae  divided  by  an  imaginary  line  into  parts,  both  of  which  are  .       '1^  ^ 


nsefnl  and  capable  of  beii^  ueed  as  parts  of  a  dwelliug-honse,  the  ,   ,.^.   , 

occupant  would  acquire  no  domicile.     But  this  is  utterly  inconsistent  r    n  '-^^       '-    jr/* 


with  the  principles  of  domicile.  By  leaving  his  domicile  in  Abing-I^'^' 
ton,  and  living  in  the  bouse  in  question.  Hill  necessarily  loat  hisrVw^ 
domicile  in  Abtngton,  and  necessarily  acquired  one  by  living  in  that! ''^^ 


house;  and  this  must  be  in  either  Randolph  or  Bridgewater,  and  not 
in  both.  It  may  be  impossible,  from  lapse  of  time  and  want  of 
evidence,  to  prove  in  which,  and  therefore  the  plaintiffs,  whose  case 
depends  on  proving  affirmatively  that  it  was  in  North  Bridgewater, 
may  fail;  nevertheless  it  is  equally  true,  in  itself,  that  he  did  acquire 
a  domicile  in  one,  and  could  not  acquire  one  in  both  of  those  towns. 
Suppose  the  proof  were  still  more  deficient;  suppose  it  were  proved 
beyond  doubt,  that  Hill  lived  in  a  house  situated  on  a  cleared  lot 
of  one  acre  through  which  the  town  line  were  proved  to  run,  but  it 
were  left  uncertain  in  the  proof  on  which  part  of  the  lot  the  house 
was  situated.  It  would  be  true  that  he  lost  his  domicile  in  Abing- 
ton,  and  acquired  one  in  Randolph  or  North  Bridgewater;  bnt  it  being 
entirely  uncertain  which,  the  plaintiffs  would  fail  of  proving  it  in 
North  Bridgewater,  and  therefore  could  not  sustain  their  action. 
So  if  the  line  ran  through  a  house  in  such  a  manner  that  either  side 
might  afford  a  habitation,  then  dwelling  in  that  house  would  not  of 
itself  prove  in  which  town  be  acquired  his  domicile,  though  he  must 
have  acquired  it  in  one  or  the  other.  In  this  sense  we  understand  the 
instruction  to  the  jury,  and  in  this  sense  we  think  it  was  strictly 
correct.  If  they  should  find  that  the  line  so  ran  through  the  house  as 
to  leave  a  part  capable,  of  itself,  of  constituting  a  habitation,  in 
Randolph,  then  dwelling  in  that  house,  though  partly  in  North  Bridge- 
water,  did  not  necessarily  prove  a  domicile  in  North  Bridgewater. 
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Under  this  iDstruction  the  Jur;  found  a  verdict  for  the  plaintiffa, 
and  we  think  It  is  evident  from  this  verdict,  that  the;  anderstood  the 
instruction  as  we  underotand  it.  The  jury  find  that  one  corner  of 
the  house,  to  the  extent  of  two  feet  and  one  inch,  was  in  Randolph, 
but  that  no  habitable  part  of  the  house  was  in  Randolph;  not,  as  we 
think,  no  part  capable  of  being  used  with  the  rest  of  the  hoase  for 
V^^  the  purpose  of  habitation,  bat  no  part  capable,  of  itself,  of  constitut- 

ing a  habitation;  from  which  they  draw  the  proper  inference,  that 
the  habitation  and  domicile,  and  coDsequentl;  the  settlement,  was  in 
North  Bridge  water. 

And  if  we  look  at  the  fact,  special!;  found  by  the  Jury,  we  are 

satisfied  that  they  drew  the  right  conclusion,  and  could  come  to  no 

lother.     If  the  line  had  divided  the  house  more  equally,  we  think,  on 

Ithe  authorities,  that  if  it  could  be  ascertained  where  the  occupant 

habitually  slept,  this  would  be  a  preponderating  circumstance,  and, 

^      t  ^^     \  '^   l'°  ^^^  absence  of  other  proof,  decisive.     Here  it  is  found,  that  all 

J^     \n/{y         'the  beds,  the  chimney  and  fireplace,  were  within  the  North  Bridge- 

■''.      C\^^  water  side  of  the  line,  and  that  only  a  small  portion  of  the  house,  and 

V^         ,\  that  not  a  side  but  a  comer,  was  within  the  Randolph  side,  and  that 

'  •J'         if"  so  small  as  to  be  obviously  incapable  of  constituting  a  habitation  by 

\<:^  itself.     We  think,  therefore,  that  the  Instraction  was  right,  and  the 

^-*  '  verdict  conformable  to  the  evidence. 

Judgment  on  the  verdict/or  the  plaintiffi.'^ 


l^^^i 
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HAGGART  v.  MORGAN. 
Court  op  Afpralb,  New  Yore.     1851. 

[Reported  5  Neuj  Yoik,  *ii.] 

Gabdineb,  J.'  The  defendants  at  the  trial  offered  to  prove  "that 
at  the  time  of  taking  out  the  attachment  mentioned  in  the  pleadings, 
and  at  the  time  of  the  giving  of  the  bond  in  suit,  the  debtor,  Brau- 
degee,  was  not  a  non-resident  of  the  city  of  New  York,  but  a  resi- 
dent That  he  hod  been  absent  about  three  years,  iu  attending  a  law- 
suit at  New  Orleans,  and  retained  in  the  spring  of  1848."  The 
Judge  excluded  the  evidence  on  the  grounds,  —  1st,  That  the  offer 
itself  showed  the  debtor  to  be  a  non-resident,  at  tbe  time  when  the 
attachment  issued,  within  the  spirit  of  the  act;  2d,  that  the  giving 
of  tbe  bond  to  discharge  the  attachment  prevented  him  from  show- 
ing auch  fact;  and  the  defendant  excepted.  This  exception  presents 
the  only  question  in  the  cause  worthy  of  serious  consideration. 

The  ruling  of  tbe  judge  was  prol^bly  correct  for  the  reasons  as- 
signed by  him.     In  Uie  matter  of  Thompson,  1  Wend.  45,  tbe  distino- 

'  Aee.  JadkiDi  f.  Reed,  IS  Ha.  S8fi.  —  Ed. 
*  Part  of  the  opinion  only  u  given.  —  Ed. 
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tioD  was  takes  between  the  reoidence  of  the  debtor  and  bts  domicile. 
It  was  there  held  that  his  residence  might  be  abroad,  within  the  spirit 
of  the  statute,  which  was  intended  to  give  a  remedy  to  creditors  whose 
debtors  could  not  be  served  with  procesB,  while  his  domicile  continued 
Id  this  State.  In  Frost  v.  Brisbin,  19  Wend.  14,  it  was  said,  in  a 
case  like  the  present,  that  actual  residence,  without  regard  to  the  dom* 
icile  of  the  defendant,  was  witbtn  the  contemplation  of  the  statute. 
It  was  part  of  (he  offer  of  the  defendants  to  prove  that  the  debtor 
left  this  State  in  November,  1844,  and  returned  in  the  spring  of 
1848,  and  that  this  absence  of  three  years  and  a  half  was  necessary 
to  accomplish  the  business  in  which  he  waa  engaged.  He  was  there- 
fore a  non-resident  when  the  attachment  was  issued,  within  these 
decisions,  although  domiciled  in  New  York.' 


WILLIAMS  V.  ROXBURT. 
SapBott  Jddicial  Codrt  or  Mabsachdsbttb.    1868. 

[Reported  13  Grag,  SI.] 

AcnON  of  contract  to  recover  back  the  amonnt  of  a  tax  a 
the  1st  of  May,  1866,  upon  personal  property  held  by  the  plaintiff  as 
tmstee  under  the  will  of  John  D.  WilliamB,  for  the  benefit  of  Mrs. 
Sarah  A.  W.  Bradtee,  formerly  Miss  Merry,  and  paid  under  protest. 
The  parties  agreed  that  if,  in  the  opinion  of  the  court,  upon  so  much 
of  the  following  facts  as  would  be  admissible  in  evidence,  Richards 
Bradlee,  her  husband,  was  a  resident  of  Brookline,  Judgment  shonid 
be  rendered  for  the  plaintiff;  otherwise,  for  the  defendants. 

RictiardB  Bradlee  was  bom  in  Brattleboro,  Vt.,  lived  there  until 
the  ^e  of  sixteen,  then  went  to  New  York,  and  there  remained  until 
after  he  became  of  age  in  the  spring  of  1855,  when  he  returned  to 
Brattleboro  for  the  purpose  of  finding  some  employment,  but  with  a 
view  of  going  to  the  West,  and,  after  passing  the  summer  in  Brattle- 
boro, went  to  St.  Louis  in  October  in  search  of  employment,  and 
entered  a  store  as  a  clerk,  bnt  under  no  contract  for  any  fixed  length 
of  time;  and  in  the  following  winter  at  St  Louis  met  Miss  Merry, 
who  resided  in  Rozbary,  and  became  engaged  to  marry  her.  He 
never  had  any  intention  of   making  Boxbnry  his  residence.     In 

1  Aee.  Emm  v.  Coopar,  43  Ark.  G47  ;  Ladlow  c.  Szoid,  BO  la.  176,  67  H.  W. 
ST6  (tee,  lioirever.  Church  v.  CroMmaa,  49  Is.  441) ;  RUewick  r.  Dstu,  10  Md. 
82 ;  Alston  v.  Kewcomer,  42  Miss.  186 ;  Johnson  d.  Smith,  43  Uo.  499  ;  Long  v.  Rjui, 
80  GmL  718.  Contra,  Wood  r.  Boeder,  45  Neb.  311,  83  N.  W.  863 ;  Stratton  e. 
Brigbun,  2  Sneed,  420.  Andiee  Ballinger  v.  Lautier,  15  Kan.  SOS ;  Clark  v.  Likens, 
SB  N.  J.  L.  207. 

A  nmilar  rule  prevails  as  to  "  lettleiiieiit "  or  "residencs  "  in  poor-law  caaes.  Jef' 
tmoD  >.  Waihington,  1»  Ha.  29S ;  North  Tarmonth  *.  Weit  Oardinsr,  G8  Me.  207. 
—  Ed. 
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iMarcb,  1856,  he  hired  a  house  in  Brookline,  at  a  rent  to  begin  on  the 
flat  of  April,  for  the  residence  of  himBeif  and  hia  wife;  vieited  it  with 
.Iher  eeveral  times  to  set  up  the  furniture;  put  a  houaekeeper  and 
I  servauts  in  charge  of  it,  and  removed  into  it  his  and  Misa  MerryV 
/  movable  propertj.  They  were  married  in  Rozbury  on  the  9th  of 
April,  and  on  the  eame  day  atai-ted  on  a  wedding  toor,  with  the  inten- 
1  tioQ  of  returning,  not  to  Mise  Meny'a  former  residence  .in  Rozbury, 
I  but  to  the  furnished  house  in  Brookline,  and  on  the  2d  of  May  did 
retam  to  that  honae. 

C.  A.  Welch,  for  the  plaintiff. 
W.  Gaston,  for  the  defendants. 

Shaw,  C.  J.  The  queation  of  domicile  ia  a  queatioD  of  fact.  It 
la  a  question  of  comparison  of  facts.  Had  Mr.  Bradlee  previously 
had  a  clear,  fixed,  and  decided  domicile,  the  circumstances  would 
hardly  be  sufficient  to  ahow  an  acquisition  of  a  domicile  in  Brookline. 
But  when  we  compare  the  facta,  we  are  brought  to  the  opposite  result. 
Brattteboro  was  hie  domicile  of  origin,  but  he  scarcely  ever  visited 
there,  and  soon  after  coming  of  age  went  to  St.  Louie,  and  waa  there 
three  or  four  months  aa  a  clerk,  and  there  formed  a  marriage  engage- 
ment with  Miss  Merry.  He  then  came  to  Masaachusetls,  without 
any  intention  to  return  to  St.  Louis  with  his  wife.  But  he  came  to 
Massachusetts  to  fulfil  his  engagement.  He  acquired  no  domicile  at 
Roxbury.  He  took  a  lease  of  a  house  in  Brookline  in  March,  the  rent 
to  commence  on  the  lat  of  April;  took  possession;  put  in  a  bouse* 
keeper;  visited  the  house  for  the  purpose  of  putting  up  furniture, 
and  removed  all  his  own  and  hia  wife's  property  to  it,  before  their 

>L,'Jr))arriage.     His  aubsequent  absence  was  only  temporary;  be  left  on  a 
y    marriage  tour,  with  the  intention  to  return  to  live  in  Brookline,  and 
^'  '  I  on  his  return  he  took  actual  poaaeaaion  of  the  bouse  which  he  bad 
•j^.-        I  hired.     Our  conclusion  ia  that  upon  a  balance  of  all  the  facts  the 
^t*Z-^''         \  domicile  was  in  Brookline,  aad  that 
r,''  The  plaintiff  it  entitled  to  Judgment.^ 


OILMAN  V.  GILMAN. 
SnPREHB  Judicial  Cookt  of  Maine.     1B63. 

[EtporUd  SS  Maint.  Uy] 

Davis,  J.*  This  case  comes  before  ns  upon  an  appeal  from  a 
decree  of  the  Probate  Court,  admitting  to  probate  and  allowing  the 

>  A(x.  Mann  «.  Clark,  33  Vt.  55. 

ir  thi!  fact  of  reBidfiice  siid  the  intention  to  stay  indeHnitel;  concar,  a  domicile  U 
gained  at  once,  for  bowever  short  a  time  the  rasidence  or  the  intent  continues.  Par- 
■ona  tp.  Bangor,  61  Me.  457  ;  Stockton  d.  Staple*,  8fl  Ma.  Ifl7  ;  Tliomdiks  v.  Boston, 
1  Met.  242;  Mc(^oni]ell  c.  Kellcy,  13B  Mass.  37S  ;  Hnrne  n.  Honip,  9  Ired.  69.  — Et>. 

*  The  opiniou  oiily  is  given ;  it  sufficiently  states  the  case.  —  Ed, 
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but  Trill  and  testAment  of  Nathaniel  Gilman.  It  was  proved  by  « 
copyt  the  original  beiog  beyond  the  Juriadiction  of  the  coart. 

The  validity  of  the  will  is  not  questioned.  But  the  testator  left  a 
large  amount  of  property  in  the  city  of  New  York  ae  well  aa  iu  this 
State;  and  the  will  has  been  proved  and  allowed  there,  on  proof  of 
its  execntion  merely,  without  any  inquiry  in  regard  to  domicile.  The 
^Surrogate  seems  to  have  aseamed  that  Jurisdiction  of  the  property 
conferred  original  Jurisdiction  of  the  will,  whether  the  testator's 
domicile  was  there  or  elsewhere.  Even  if  his  decree  were  conclusive, 
which  cannot  be  admitted,  no  decree  was  made  by  him  upon  that 
point,  or  tbat  was  intended  to  settle  it,  as  a  judgment  binding  upon 
the  courts  of  any  other  State. 

If  the  domicile  of  the  testator,  at  the  time  of  his  death,  was  in  New 
York,  then  his  will  should  be  allowed  and  recorded  in  this  State  as  a 
foreign  will.  R.  S.,  c.  64,  S  9*  And,  jin  that  case,  the  movable 
property  in  this  State  would  be  disposed  of,  under  the  will, 
according  to  the  laws  of  the  State  of  New  York.  Jarman  on  Wills, 
2.  But  if  his  domicile  was  in  this  State,  then  tbe  Probate  Court  here 
has  original  jurisdiction,  and  our  laws  must  govern  the  constmction 
of  the  will,  and  the  disposal  of  the  property.  Harrison  v,  Nickerson, 
9  Pet.  483;  Story's  Confliot  of  Laws,  §  481;  Bempde  v.  John- 
etone,  3  Ves.  199. 

It  would  be  well,  if  possible,  to  have  a  distinct  and  cltar  idea  of 
what  we  mean  by  the  term  "domicile,"  before  applying  it  to  this 
case.  It  is  no  easy  matter,  however,  to  6nd  a  definition  that  has 
not  been  questioned.  Vattel  defines  it  as  "the  habitation  fixed  in 
any  place,  with  an  intention  of  always  staying  there."  This  is 
quoted  with  approbation  by  Savage,  C.  J.,  in  Thompsoo's  Case, 
1  Wend.  43;  and  iu  the  case  of  Roberts'  Will,  6  Paige,  519,  Chan- 
cellor Walworth  adopts  it  in  substaDce.  "Domicile  is  tbe  actual 
residence  of  an  individual  at  a  particular  place,  with  the  animus 
manendi,  or  a  fixed  and  settled  determination  to  remain  there  the 
remainder  of  his  life."  This  was  slightly  varied  in  Massachusetts, 
by  Wilde,  J.,  in  JenoiBon  v.  Hapgood,  10  Pick.  77,  where  it  is  said 
to  be  a  residence  at  a  place  "accompanied  with  the  intention  to  re- 
main there  permanently,  or  at  least  for  an  indefinite  time."  Vattel's 
definition  was  questioned  by  Parker,  J.,  in  Putnam  v.  Johnson,  10 
Mass.  488,  in  which  "domicile  "  is  said  to  be  "tbe  habitation  fixed  in 
any  place,  without  any  present  intention  of  removing  therefrom." 
This  form  has  been  rect^nized  in  this  State  as  more  nearly  correct 
than  any  of  the  others.     Warren  v.  Tbomaston,  48  Maine,  406. 

All  definitions  of  this  kind  were  criticised,  with  much  force,  by 
Lord  Campbell,  C.  J.,  in  the  case  of  Regina  v,  Stapleton,  IS  Eng. 
Law  and  Eq.  301,  in  which  he  suggests  that,  if  one  should  go  to 
Australia,  with  the  intention  of  remaining  there  ten  years,  and  then 
returning,  his  domicile  could  hardly  be  said  to  continue  in  England. 
If  he  should  leave  bis  family  in  England,  as  stated  in  the  snpposed 
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case,  hiB  domicile  might  properly  be  considered  there.  But,  if  a  citi- 
zen of  Maine,  with  his  family,  or  hailing  do  family,  should  go  to 
California,  to  engage  in  business  there,  with  the  intention  of  return- 
ing at  some  future  time,  definite  or  indeSuite,  and  Bbonld  establish 
himself  there,  in  trade  or  agriculture,  it  is  difficult  to  see  upon  what 
principle  his  domicile  could  be  said  still  to  be  here.  His  resideuce 
there,  with  Uie  intention  of  remaining  there  a  term  of  years,  might* 
80  connect  him  with  all  the  interests  and  institutions,  social  and 
public,  of  the  community  around  him,  as  to  tender  it  not  only  proper, 
but  important,  for  him  to  assume  the  responsibilities  of  citizenship, 
with  all  its  privileges  and  its  burdens.  Such  residences  are  not 
strictly  within  the  terms  of  any  definition  that  has  been  given ;  and 
yet  it  can  hardly  be  doubted  that  they  would  be  held  to  establish 
the  domicile. 

Other  deQnitiong  have  bten  given,  which,  though  more  general,  are 
better  adapted  to  determine  the  case  at  bar.  Thus  Story,  In  his 
Conflict  of  Laws,  says  that  one's  domicile  is  "his  true,  fixed,  perma- 
nent home,  and  principal  establishment,  to  which,  whenever  he  is 
absent,  he  means  to  return."  And,  in  Munroe  u.  Munroe,  7  CI.  & 
Fin.  677,  Lord  Cottenham  says  that,  to  eSect  the  abandonment  of 
one's  domicile,  and  to  substitute  another  in  its  place,  "  is  required  the 
choice  of  a  place,  actual  residence  in  the  place  chosen,  and  that  it 
should  be  the  principal  and  permanent  residence." 

That  the  testator's  original  residence  was  in  Waterville  Is  ad- 
mitted. There  he  established  himself  in  business,  accumulated  prop- 
erty, was  married,  and  owned  a  house,  in  which,  either  continuously  or 
at  intervals,  be  resided,  with  bis  family,  until  he  died  there  in  1859. 

It  has  been  laid  down  as  a  maxim  on  this  subject,  that  every  person 
must  have  a  domicile  somewhere.  Abington  v.  North  Brldgewater, 
28  Pick.  170.  This  may  be  doubtful  !n  its  application  to  some  ques- 
tions. A  life  may  be  so  vagrant  that  a  person  will  have  no  home  in 
any  city  or  town  where  he  can  claim  any  of  the  rights  or  privil^ea 
appertaining  to  that  relation.  But,  in  regard  to  qnesUoos  of  citizen- 
ship, and  the  disposition  of  property  after  deatfa,  every  person  must 
have  a  domicile.  1  Amer.  Lead.  Cas.  725,  note.  For  every  one  is 
presumed  to  be  a  subject  of  some  government  while  living;  and  the 
law  of  some  country  must  control  the  disposition  of  his  property  upon 
his  decease.  It  is  therefore  an  established  principle  of  Jurisprudence, 
in  regard  to  the  succession  of  property,  that  a  domicile  once  acquired 
continues  until  a  new  one  is  established.  Therefore  the  testator's 
domicile  must  be  considered  in  Waterville,  for  the  purpose  of  settling 
his  estate,  unless  he  had  not  only  abandoned  it,  but  had  actually 
acquired  a  new  domicile  in  New  York. 

It  appears  In  evidence  that  he  commenced  business  in  New  York 
about  1831,  at  first  being  there  transiently;  that  In  1836  or  1837, 
having  been  married  a  second  time,  he  was  in  the  habit  of  spending 
considerable  time  there  with  his  family  at  the  Aster  House,  and  other 
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hotels;  that  he  hired  a.  honse  there,  in  which  he  lived  portions 

year  from  1841  to  1844;  that  he  bought  a  house  in  BrooklyD, 

he  occupied  atinterralB  from  1847  to  1852;  that  he  bought 

Greenwood  Cemetery,  on  which  he  built  an  expenaire  tomb: 

after  1836,  his  principal  business  was  iu  New  York,  and  that  several 

of  his  children  were  married  and  settled  there  in  boBineBa.     Bat  he 

never  disposed  of  his  house  in  Waterville;  he  always  kept  it  fur- 

nishedi  in  repair,  and  supplied  with  fuel;  he  kept  a  horse  and  car-M    j|lP- 

riage  there;  he  generally  spoke  of  Waterville  as  his  home;  and,  witbl  M^ 

the  exception  of  one  or  two  years  (and  daring  those  years  he  did  not 

keep  house  anywhere  else),  he  lived  in  his  house  uiere  a  portion  of 

the  year  with  his  family.  . 

A  person  may  have  two  places  of  residence,  for  parposes  of  bnsl-  \,^^ 

ness  or  pleasure.     Thorndike  r,  Boston,  1  Met.  242;  Sears  v,  Boston,  -^""-1 

1  Met.  250.     But,  in  regard  to  the  aucceasion  of  his  property,  as  he  J^**^ 

must  have  a  domicile  somewhere,  so  he  can  have  only  one.     Green  v.  tJ^ 

Green,  11  Pick.  410.  It  ia  not  very  uncommon  for  wealthy  mer-U-^^^ 
chants  to  have  two  dwelllDg-ti  oases,  one  in  the  city  and  another  in  the  \/^\ 
country,  or  in  two  different  cities,  residing  in  each  a  part  of  the  yearJ 
In  such  cases,  looking  at  the  domestic  establishment  merely,  it  migh^ 
be  difficult  to  determine  whether  the  domicile  waa  in  one  place  or  the 
other.  Bemal  v.  Bemal,  3  Mylne  &  Craig,  565,  note.  In  the  case 
of  Somerville  tr.  Somerville,  5  Yea.  750,  788,  it  is  stated  as  a  general 
rule,  "that  a  mercliant,  whose  buBineaa  is  in  the  metropolis,  shall  be 
considered  as  having  hia  domicile  there,  and  not  at  his  country  resi- 
dence." But  no  such  rule  can  be  admitted.  The  cases  differ,  and 
are  distinguished  by  other  facts  so  important,  that  the  domicile  can- 
not always  be  held  to  be  in  the  city.     It  is  frequently  the  case  that 

the  only  real  home  is  in  the  country;  so  that,  while  some  auch  mer-  .       -\ 

chanta  talk  of.  going  into  the  country  to  apend  the  snmmer,  others,  V'-^'^ 

with  equal   propriety   speak  of  going  into  the  city  to  spend  the  \jl.  ^  \ 

winter.  .      \  7^' 

If  any  general  rule  can  be  applied  to  such  cases,  we  think  it  i^'l  [ll/'V''       .--^ 
this:  that  the  domicile  of  origin,  or  the  previouB  domicile,  shall  pre-  I   '^''       jL''" 
vail.    Thia  is  in  accordance  with  the  general  doctrine,  that  the /arum  '  {.^ 

oriffines  remains  until  a  new  one  is  acquired.  3  Kent,  481 ;  Kilbnm  C''^^ 
V.  Bennett,  3  Met.  199;  Moore  v.  Wilkins,  10  N.  H.  455;  Hood's 
Case,  21  Fenn.  106.  And  this  would  generally  be  in  harmony  with 
the  other  circumstancee  of  each  case.  If  the  merchant  was  originally 
from  the  country,  and  he  keeps  up  bia  household  establishment  there, 
his  residence  in  the  city  will  be  likely  to  have  the  characteristics  of 
a  temporary  abode.  While,  if  his  original  domicile  was  in  the  city, 
and  he  purchases  or  builds  a  country  house  for  a  place  of  snmmer 
resort,  he  will  not  be  likely  to  eatablisb  any  permanent  relations  with 
the  people  or  the  institutions  of  the  town  in  which  it  is  located. 

If  we  apply  this  rnle  to  the  case  at  bar,  it  will  bring  us  to  the 
Donclusion  that  the   testator's  domicile  in  Waterville  remained  on* 
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changed.     Are  tbere  any  facta  that  should  make  this  case  aa  excep- 
tion to  the  rule? 

The  testator  continned  to  vote  in  Waterville  about  one  half  of  the 
time.  There  is  no  evidence  that  he  ever  voted  in  New  York.  His 
manner  of  life  there,  boarding  generally  at  hotels,,  nhere  he  always 
registered  his  name  aa  from  "Uaine,"  renders  it  probable  that  he 
never  claimed  or  was  admitted  to  be  a  voter  in  that  city. 

He  paid  a  tax  upon  personal  as  well  as  real  estate  in  Waterville, 
a  few  of  the  years  after  he  went  into  busineaB  in  New  York.  He 
does  not  appear  ever  to  have  paid  any  tax  in  the  latter  place  but  one 
year.  He  evidently  belonged  to  that  class  of  men,  fortun'ately  small 
in  number,  who  have  no  stronger  desire  than  to  avoid  the  payment 
of  taxes  anywhere. 

These  facts  have  little  tendency  to  establish  anything  but  the  inten- 

tioD  of  the  testatoi;,     Residence,  being  a  visible  fact,  is  not  usually 

in  donbt.     The  intention  to  remain  is  not  ao  easily  proved.     Both 

mnst  concur  in  order  to  establish  a  domicile.     Harvard  College  v. 

Gore,  5  Pick.  370.     And,  as  both  are  known  to  be  requisite  in  order 

to  subject  one  to  taxation,  or  to  give  him  the  right  of  suffrage,  any 

resident  who  submits  to  the  one,  or  claims  the  other,  may  be  pre- 

\  Bumed  to  have  such  intention.     Both  parties  claim  that  the  will  itself 

^/  furnishes  evidence  of  the  testator's  domicile.     At  most,  it  can  be  of 

i\)\\yj^    illittle  weight,  except  on  the  question  of  his  intention.     Such  inten- 

v-    v^    '  *    9^  Ition  must  relate  to  the  future  and  not  to  the  past     A  will  made  at  or 

!)Ky^(    j^         1  r^*'  **"*  fAoaa  of  life  will  not  be  likely  to  throw  much  light  on  that 

r'i^      ^^  puestion.     It  mnst  be  an  intention  to  reside.     An  intention  to  dis- 

^  VjAV-V-*^^  v'^^  <*'  '•'s  property  according  to  the  laws  of  any  place,  does  not  tend 

\  \y^  to  fix  the  testator's  domicile  there.     So  that,  if  the  will  is  made  in 

^6\  conformity  with  our  laws,  and  even  if,  as  is  contended,  some  of  its 

provisions  would  be  void  by  the  laws  of  New  York,  that  cannot  affect 

the  question  of  domicile.     Hoakins  v.  Matthews,  85  Eng.  Law  and 

Eq.  532;  Anstnither  v.  Chalmer,  2  Simons,   I.     Nor,  on  the  other 

hand,  does  the  fact  that  he  described  himself,  in  the  will,  and  in  the 

codicil,  as  "of  the  city  and  State  of  New  York,"  make  any  material 

■■\<        difference.     Whicker  v.  Hume,  5  Eng.  Law  and  Eq.  52. 

A.'t  (V     During  the  last  twenty  years  of  the  testator's  life,  his  ruling  pur- 

^^  JL    C)     ''re}oee  seems  to  have  been  to  accumulate  property  abroad,  and  escape 

Jy'     \jy-  \j»rtaxation  tbere  and  at  home.     This  led  him  to  sacrifice,  to  a  large 

^    '  (extent,  the  enjoyments  of  domestic  life,  and  to  sever  or  neglect  all 

j_/-^  „  \  those  social  ties  which  might  have  given  him  position  and  influence 

.  v'j^;'        ■■  in  the  community.     He  pursued  this  process  of  isolation,  because, 

^  '\  '  while  it  did  not  interfere  with  his  gains,  it  diminished  his  expenses. 

This  was  what  rendered  his  domicile  a  question  of  doubt.     This  is 

•L  .  what  gives  to  the  testimony,  as  it  gave  to  bis  life,  an  aspect  of  incon- 

,    uj'^  I  sistency  and  contradiction.     But  through  it  all  there  is  apparent  an 

_   -^  I  ^^  \.     •'"'1  intention  to  retain  his  home  in  Waterville,  as  a  place  of  retreat  for 

,  i     v^^'  \     }'  ■  '        I  himself  during  life,  and  a  place  of  residence  for  his  family  after  hii 
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decesB«.  H"  """^r  Xw"*  ""t  """*'  '"inm  pliffwhtrfti  ADd,  upon  the 
whole  evidence,  we  are  satisfied  that  hie  domicile  was  never  cbauged. 
The  decree  of  the  Probate  Court  is  aCQrmed,  with  006tB  tor  the 
appellees.' 


WILBRAHAM  9.   LUDLOW. 

Sdpruie  JtiPiciAL  Court  or  MABaACHUBSTTa.     1868. 

{EtptiTted  99  MeutoAxuM*,  e87.] 

Foster,  J.*  The  question  in  the  present  case  was,  whether  the 
pauper,  whose  settlement  was  once  in  the  plaintiff  town  of  Wilbraham, 
had  acquired  a  new  settlement  in  Ludlow.  The  burden  of  proof  to 
establish  tbis  was  on  the  plaintiffs.  After  the  presiding  Judge  bad 
announced  the  rule  of  law  which  be  deemed  to  gpyern  the  case,  and 
the  instructions  wbicb  he  proposed  to  give  to  the  Jury,  the  plaintiffs 
declined  to  argue  the  case,  submitted  to  a  verdict  for  the  defendants, 
and  alleged  exceptions.  Under  these  circumstances,  the  only  question 
open  for  revision  is  the  correctness  of  the  rulings.  The  evidence  is 
not  for  the  court  to  pass  upon,  and  is  reported  only  to  make  the 
instructions  intelligible  and  enable  us  to  Jndge  better  whether  they 
were  pertinent  and  accurate. 

The  pauper  leased  his  house  in  Ludlow  in  June,  1857,  and  never 
lived  in  it  agun.  He  remained  in  that  town,  working  as  a  laborer, 
until  August  in  that  year.  He  then  went  to  bis  brother's  house  in 
Wilbraham,  and  afterwards  worked  about,  as  a  day  laborer,  in  the 
towns  of  Wilbraham,  Springfield,  and  Ludlow,  till  October,  1861,  after 
which  he  remained  in  Wilbraham  in  the  family  of  Horace  Clark,  who 
was  about  that  time  appointed  his  guardian,  until  he  was  committed  as 
an  insane  pauper  to  the  hospital  at  Northampton.  The  proposition  to 
be  maintained  by  the  plaintiffs  was,  that  after  August,  1857,  he  con- 
tinued to  reside  in  Ludlow  within  the  meaning  of  the  pauper  laws ;  so 
that  a  settlement  in  that  town  could  be  subsequently  acquired.  There 
was  certainly  no  actual  continuance  of  his  former  home  in  that  town ; 
it  was  broken  up  and  he  had  abandoned  it,  apparently  without  any  t^^ 

intention  to  return  there  to  live.     But  the  argument  for  the  plaintiffs  c  ^f.  (V^  ' 
is,  that  the  pauper's  domicile  remained  in  Ludlow  until  he  acquired  al   l|^ 
new  one  in  some  other  town,  and  that,  white  absent  in  fact,  he  con- 1  (^\ 

tinned  to  live  there  in  contemplation  of  law,  and  by  such  constructive  <;  -  - 

residence  the  prescribed  period  for  acquiring  a  settlement  was  com-  \v^ 

pleted.  „        ^      f    .'-^ 

Assuming  that  this  view  of  the  law  is  correct,  and  that  domicile  and  \  fili**'         ^  '■' 
residence  are  identical  under  the  pauper  laws,  we  are  nevertheless  of  |       \  .-.  \^ 
opinion  that  the  rule  of  law  stated  to  the  Jury  was  correct.    If,  trora   yy^ 

>  Aec  SomerTille  t>.  Somerville,  6  Vea.  750 ;  Harvard  CoUege  d.  Gore,  6  Pick.  870.     * 
—  Ed. 

'  The  opinion  Diil<r  ii  given  ;  it  sufficiend?  stttea  the  cue.  —  Ed. 
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ithe  time  the  paaper  left  Ladlow  in  August,  1857,  he  had  "  no  opinions, 
.  IdeBires,  or  intentioDS  in  relation  to  residence,  except  to  have  a  home 
Iwhererer  he  worked,"  then  he  did  have  in  each  succeesive  town  nhere 
|he  lived  as  a  laborer  a  home  and  domicile  so  long  as  he  remained  there. 

Ii^l     rt/      .Jj t.A'  ''  must  be  bonie  in  mind  that  this  was  the  case  of  one  who  bad  aban- 

ro^fl    ,  1  ^  T  ^^    doned  his  former  dwelling-place,  either  with  no  intention  of  retam,  or 

li^ji.  J  k^vi'Mt  W*v**<-    at  the  most  with  such  vague,  indefinite,  and  remote  purijoses  in  this 

^  V  respect  that  they  would  not  prevent  him  Trom  readily  acquiring  a  new 

domicile  wherever  he  might  go.     The  person  was  a  da}'  laborer  without 

t family,  separated  b;  judicial  decree  thim  his  wife.  Such  a  man,  so 
sitaated,  when  he  la  laboring  in  one  town  with  no  other  intention  as  to 
residence  except  to  have  a  home  wherever  he  works,  may  well  be  deemed 
to  live  there  with  the  purpose  of  remaining  for  an  indefinite  period  of 
time,  and  thus  to  have  there  all  the  home  he  has  anywhere,  as  much  of 
a  domicile  as  such  a  wanderer  can  have.  At  least  it  was  competent  for 
the  jury  to  come  to  that  conolDsion ;  and  the  inatmotions  under  which 
they  did  so  were  unobjectionable. 

It  ia  unnecessary  to  attempt  a  predse  definition  of  tiie  term  domicile, 
as  to  which  that  eminent  English  judge,  Dr.  Lushington,  has  said  that, 
"  although  BO  many  powerful  minds  have  been  applied  to  the  question, 
there  is  no  universally  agreed  definitionof  the  term,  no  agreed  enumera- 
tion of  the  ingredients  which  constitute  domicile."  Maltass  v.  Maitass, 
I  Bob.  Ecc.  74.  Storj'  Confl.  Laws,  c.  3.  Oar  own  adjudged  cases 
sufflcientiy  establish  tiie  rule  that  one  who  is  residing  in  a  place  with 
the  purpose  of  remaining  there  for  an  indefinite  period  of  time,  and 
without  retaining  and  keeping  up  any  animut  revertendi,  or  intention 
to  return,  to  the  former  home  whieh  he  has  abandoned,  will  have  his 
domicile  in  the  place  of  his  actual  residence.  Sleeper  v.  Ptdge.  15  Gray, 
949 ;  Whitney  v.  Sherbom,  12  Allen,  111.  Where  t^e  question  is  one 
of  national  domicile,  tins  statement  may  not  be  onrect ;  for  such  a  con- 
dition of  facts  might  not  manifest  an  intention  of  expatriation.  But 
it  is  accurate  enough  for  cases  like  the  present,  which  relate  to  a  change 
of  domicile  from  one  place  to  another  within  the  same  Commonwealth. 
£hceptioiu  overruled.* 


BANGS  V.  BREWSTER. 

S0PRBHB  JODICIAL  CODRT  OF  MabSACHUBETTB.      1873. 
[Repartrd  ill  MauachutlU,  3BS.] 
MORTOM,  J.^     The  question  at  the  trial  was  whether  the  plaintiff  had 
on  May  1,  1869,  acquired  a  domicile  in  Orleans.     There  is  no  doubt  as 
'  "  A  aea  captain,  who  hM  neither  domicile  nor  reaidcnce  abroad,  whose  domicile  of 
origin,  being  abandoDed  long  ago,  without  intention  of  retnming,  shoold  'be  eonjidsred 
aa  lost,  and  who  hax  no  residence  except  on  the  Bteamer  which  hs  commands,  is  in  tiu 
'   eye  ot  the  law,  for  the  pnrpow  of  eerrice  of  process  on  him,  domiciled  in  the  port  when 
his  Teuet  is  moored  »t  the  time  of  service."  — Court  of  Ghent  <1S91),  21  CluiMt^  Ml 
But  see  Boathbay  v.  WiacsHset,  3  Me.  3&4.  —  Ed. 
I  Part  of  the  opinion  oul;  is  given.  — Ed. 
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to  tbe  rale  of  law  that  the  plaintiff's  domicile  of  origio  In  Brewster  ad- 
hered to  him  until  he  had  acquired  a  domicile  somewhere  else,  and  that 
in  order  to  effect  a  change  of  domicile  be  must  not  only  have  bad  tbe 
intent  to  make  his  home  in  some  other  town,  but  be  must  Id  fact  have 
made  his  borne  there.  The  intent  and  the  act  must  concur,  and  until 
the  intent  waa  oonsommated  by  an  actual  removal  of  his  home,  do 
change  of  domicile  was  effected.  Whitney  v.  Sherborn,  12  Allen,  111. 
Carnoe  v.  Freetown,  9  Gray,  357. 

The  question  is  as  to  tbe  application  of  this  rule  to  the  facts  of  this 
case.  The  plaintiff  was  a  shipmaster,  most  of  whose  time  was  spent 
at  sea.  He  went  to  eea  in  November,  1867,  taking  hia  wife  with  him, 
and  in  December,  1868,  he  sent  his  wife  to  Orleans,  and  she  arrived 
there  in  February,  1869.  He.  did  not  arrive  at  Orleans  until  July, 
1S69,  so  that  he  waa  not  personally  present  in  Orleans  on  May  1, 
1869.  The  special  findings  of  tbe  jury  settle  conclusively  that  when 
he  went  to  sea  in  November,  1867,  be  had  the  definite  intent  to  make 
Orleans  bis  home,  and  that  in  December,  1868,  he  sent  his  wife  to 
Orleans  in  pursuance  of  that  intent.  We  think  the  jury  were  Justified 
in  finding  that  his  domicile  was  in  Orleans  on  the  first  of  May. 

By  sending  hia  wife  to  Orleans  with  the  intent  to  make  it  his  home, 
be  thereby  changed  his  domicile.  The  fact  of  removal  and  tbe  intent 
concurred.  Although  he  was  not  personally  present,  be  established  his 
home  there  from  the  time  of  his  wife's  arrivid.' 


DUPUY  V.  WURTZ. 

CooKT  OF  AppKALS,  New  Yokk.    1878, 

[ReporUd  53  Ntia  Ybri,  556.] 

Rapallo,  J.*  When  Mrs.  Wnrtz  went  to  Enrope  with  her  baa- 
band,  in  1859,  she  was  domiciled  in  the  city  and  State  of  New  York. 
She  and  her  husband  were  natives  of  the  United  States.  It  does 
not  appear  in  tbe  case  that  she  ever  bad  had  any  domicile  except  in 
this  State,  and  it  seems  to  be  conoeded  on  both  sides  that  this 
was  her  domicile  of  origin. 

1  Aee.  AndereoQ  r.  Andereon,  *2  Vt  850.  CarOra,  Hwt  p.  Horn,  4  Kan,  2S2. 
In  Porterfield  v.  Augnata,  87  Me.  BBS  (1877),  it  was  held  that  the  hiuUnd's  domicile 
coold  not  thtu  be  changed  if  the  wife's  remoral  was  without  bis  prior  caaaeot.  See 
farther,  Fajette  v.  Uvennore.  82  Mo.  229.  If  ths  wifn  ramovM,  the  hiuh«nd  remain- 
iagattheolddomicile,  their  domicile  ia  of  course  not  changed.  Scholu  a.  Murray  Iron 
Works  Co.,_  41  la.  1»0.  And  the  feet  that  a  man's  family  U  aattled  in  a  certain  plan 
(though  prma/aat  avidence  that  he  ii  domiciled  there.  Brewer  v.  Linnaens,  36  Me.  428) 
is  oonaiateiit  with  his  bdng  domioilod  slnwhere.  Greene  r.  Windham,  13  Me.  22Sj 
Cambridge  «.  Charlertown,  IS  Mass.  501 ;  HoiiBtoii  v.  Hairaton,  27  m—-  704 ;  Peai«e 
».8.,  ISneed.  63.— Ed.. 

'  Only  so  much  of  the  opinion  ss  deah  with  the  qnestion  of  domicile  ia  giren.  —  Ea 
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not  pretended  th&t  sbe  or  her  hnsbaiid  had  abandtmed  their 
domicile  in  New  York  np  to  the  time  of  bis  death  in  Europe  in  1861 ; 
and  from  the  evidence,  which  we  have  carefally  examined,  bat  do 
Dot  consider  it  neceaaaiy  to  recite  in  detail,  we  are  clearlj  of  opinion 
^that,  up  to  the  fall  of  1868,  she  bad  not  for  a  moment  relinqaished  her 
intention  and  expectation,  often  declared  orally,  and  in  her  written 
correspondence,  of  retDming  to  her  home  tn  New  York  as  soon  as  the 
condition  of  her  health  shonld  permit ;  that  her  sojourn  in  Europe  was 
Vcompulsory,  being  cansed  by  ill  health  and  the  advice  of  ber  phyei- 
'clan  that  she  was  not  physically  able  to  bear  the  voyage  and  the  ex- 
citement which  wonld  await  her  on  her  return;  that  she  had  not 
acquired  any  domicile  abroad,  and  up  to  the  time  of  the  execation  of 
the  will  in  question,  November  21 ,  1868,  she  continued  to  be  a  citizen 
of  this  State. 

Bat  it  is  claimed  ob  the  part  of  the  contestants  that  although  it 
should  be  conceded  that  she  was  a  citizen  of  New  York  at  that  time, 
and  then  intended  to  return,  she  changed  her  intention,  after  execut- 
ing the  will,  and  acquired  a  domicile  at  Nice,  and  that  this  change 
destroyed  the  validity  of  the  will,  it  not  having  been  executed  accord- 
ing to  the  laws  of  France.  This  is  the  only  branch  of  the  case  which 
presents  questions  of  difficulty. 

The  counsel  for  the  contestants  ia  sustained  by  aatbority  in  the 
position  tbat  the  domicile  of  the  testatrix  at  the  time  of  her  death, 
and  not  at  the  time  of  the  execution  of  the  will,  is  the  material  in- 
quiry; and  that  as  to  personal  property,  the  question  of  intestacy,  or 
of  the  valid  execution  of  ber  will,  depends  upon  the  law  of  the  place 
where  she  was  domiciled  at  the  time  of  her  death.  This  question  was 
decided  after  much  discusaion,  and  notwithstanding  tbe  dissents  of 
three  eminent  judges  of  thia  court,  in  the  caae  of  Moultrie  v.  Hunt, 
23  N.  Y.  394. 

In  Eugland,  the  embarrassments  likely  to  arise  from  such  a  rule  are 
now  obviated,  as  to  British  aubjecta,  by  the  Act  of  Parliament  of  21 
and  25  Victoria,  chapter  114,  1861-2,  which  provides  in  aubstance, 
as  to  wills  made  after  the  paaa^e  of  ^e  act,  that  wills  of  peraonal 
estate  made  out  of  the  United  Kingdom  by  a  British  subject  shall  be 
deemed  well  executed,  whatever  may  be  the  domicile  of  the  tcatator 
at  the  time  of  making  the  will,  or  of  hia  death,  if  made  according  to 
the  forme  required  by  the  law  of  the  place  where  made,  or  of  the 
place  of  the  domicile  of  tbe  testator  at  the  time  of  makiug  the  will, 
or  of  the  laws  then  in  force  in  tbat  part  of  Her  Majesty's  dominions 
where  he  bad  hia  domicile  of  origin.  Also,  that  no  subsequent  change 
of  domicile  ahall  afFect  the  validity  or  construction  of  the  will. 
This  enactment  eubstantially  conforms  the  law  of  England  to  that 
which  generally  prevails  in  continental  Europe.  We  have  no  such 
statute,  and  muat  therefore  follow  tbe  rule  laid  down  in  Moultrie  v. 
Hnnt,  and  bold  that  if  at  the  time  of  her  death,  January  8,  1871, 
Mrs.  Wurtz  had  changed  her  domicile  and  ceased  to  be  a  citizen  of 
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this  State,  her  will  ia  not  valid  here,  aoleas  it  would  be  valid  aocord- 
ing  to  the  law  of  the  place  of  her  domicile  at  the  time  of  her  death. 
(See  alec  1  Brad.  69 ;  Story  Conf.  Laws,  £  473.)  The  important  gnes- 
tion,  therefore,  ia  whether  the  evidence  establishes  such  a  change  of 
the  domicile  of  the  testatrix  as  is  alleged  by  the  contestants. 

A  reference  to  eorne  of  the  elementary  principles  governing  qaes- 
tions  of  domicile  will  facilitate  this  inqoiry. 

One  leading  rule  ia  that  for  the  purposes  of  succession  every  person 
must  have  a  domicile  somewhere,  and  can  have  but  one  domicile,  and 
that  the  domicile  of  origin  is  presumed  to  continue  until  &  new  one  is 
acquired.  (Somerville  v.  Somerville,  5  Ves.  T50,  786,  787;  Story, 
Conf.  Laws,  g  45;  Abington  v.  N.  Bndgewater,  2S  Pick.  -170; 
Graham  v.  Pub.  Admr.,  4  Brad.  128;  De  Bonneval  v.  De  Bonneval,  1 
Curteis,  856;  Attorney-General  v.  Countess  of  Wohlstatt,  S  Hurl.  & 
Colt  S74;  Aikman  ».  Ailcmau,  3  McQueen,  855,  863,  877.) 

The  statute  of  New  York  of  1830,  2  SUt.  at  Large,  p.  69,  §  G9a, 
referred  to  by  the  learned  counsel  for  the  contestants,  docs  not  aSect 
this  principle,  nor  does  it  aid  in  determining  whether  Mrs.  Wurtz 
had  lost  ber  domicile  or  citizenship  in  New  York. 

The  object  and  effect  of  this  act  are  fully  explained  in  Matter  of 
Catharine  Roberts'  Will,  8  Paige,  525,  526;  Isham  v.  Gibbons,  1 
Bradf.  69 ;  4  Bradf.  128. 

To  effect  a  change  of  domicile  for  thfe^urpose  of  succession  there 
must  be  not  only  a  change  of  re8idenc«|/opt  an  intention  to  abandon 
i^f  fi^rnripr  l^^^miJ'il^■■  «riSaiir^]jirq  another  ftfl  thfl  aole  domicile.  There 
must  be  both  residence  in  the  alleged  adopted  domicile  and  intention 
to  adopt  such  place  of  residence  as  the  sole  domicile.  Residence 
alone  has  no  effect  ipm-  le,  though  it  may  be  most  important,  as  a 
ground  from  which  to  infer  intention.  Length  of  residence  will  not 
alone  effect  the  change.  Intention  alone  will  not  do  it,  but  the  two 
taken  together  do  constitute  a  change  of  domicile.  (Hodgson  v.  De 
Beauchesne,  12  Moore  P.  C.  Cases,  283,  328;  Huiiro  v.  Munro,  7  CI. 
&  F.  877;  Collier  v.  Rivaz,  2  Curteis,  857;  Aikman  v.  Aikman,  3 
McQueen,  855,  877.)  This  rule  is  laid  down  with  great  clearness  in 
the  case  of  Moorhoose  v.  Lord,  10  H.  L.  283,  292,  as  follows 
Change  of  residence  alone,  however  long  continued,  does  not  effect  a! 
change  of  domicile  as  regnlatiog  the  testamentary  acts  of  the  indi-' 
vidual.  It  may  be,  and  is,  strong  evidence  of  an  intention  to  change  i  "tSjvt^ 
the  domicile.  But  unless  in  addition  to  residence  there  is  an  inten-  l<-  ^ 
tion  to  change  the  domicile,  no  change  of  domicile  is  made.  And  in 
Whicker  v.  Hume,  7  H.  L.  139,  it  is  said  the  length  of  time  is  on 
ingredient  in  domicile.  It  is  of  little  value  it  not  united  to  intention, 
and  is  nothing  if  contradicted  by  intention.  And  in  Aikman  v. 
Aikman,  3  HcQaeen,  877,  Lord  Cranwortb  says,  with  great  concise- 
ness, that  the  rule  of  Inw  is  perfectly  settled  that  every  man's  domi* 
cile  of  origin  is  presumed  to  continue  until  he  has  acquired  another 
Kile  domicile  with  the  intention  of  abandoning  his  domicile  of  origin; 
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that  this  change  must  be  animo  et  facto,  and  the  burden  of  proof 
unquestionably  lies  apon  the  party  who  asserts  the  change. 

The  question  what  shall  be  coDsidcred  the  domicile  of- a  party,  \a 
in  all  cases  rather  a  question  of  fact  than  of  law.  (Bruce  v.  Bruce, 
6  Bro,  Par.  C.  566.)  With  respect  to  the  evidence  necesBary  to 
establish  the  intention,  it  is  impossible  to  lay  down  any  positive 
rule.  Coarte  of  justice  must  necessarily  draw  Uieir  conclusions  from 
all  the  circumstances  of  each  case,  and  each  case  mnst  vary  in  its 
circumstances;  and  moreover,  in  one  a  fact  may  be  of  the  greatest 
importance,  but  in  another  the  same  fact  may  be  bo  qoalifled  as  to  be 
of  litUe  weight.     (12  Moore  Priv.  C.  C.  380.) 

In 'passing  upon  such  a  question,  in  view  of  the  important  results 
iSowing  from  a  change  of  domicile,  the  intention  to  make  such  a 
change  should  be  established  by  very  clear  proof  (Donaldson  «.  Mc- 
Clure,  20  Scotch  Session  Cases,  2d  series,  321;  8.  C.  affl'd,  3  Mc- 
Queen, 852),  especially  when  the  change  is  to  a  foreign  country. 
(Moorhouse  v.  Lord,  10  H.  L.  283.) 

The  intention  may  be  gathered  both  from  acts  and  declarations. 
Acts  are  regarded  as  more  important  than  declarations,  and  written 
declarations  are  usually  more  reliable  than  oral  ones. 

The  principal  if  not  the  only  act  done  by  Mrs.  Wurtz,  in  1868,  bear- 
upon  the  qaeation  of  an  intention  to  abandon  her  domicile  in 
New  York,  consisted  in  her  letting  her  house  in  Fifth  Avenue  to 
>A  (A"  I  Mr,  Gray  in  that  year.     This  house  she  bad  kept  unoccupied  during 

^'  all  her  stay  abroad  up  to  that  time,  and  it  is  to  be  observed  that  in 

letting  it  to  Mr.  Gray,  the  testatrix  reserved  one  room  for  the  storage 
of  some  of  her  effects.  In  all  other  respects  she  continued  to  live 
after  1868,  as  she  had  done  during  the  preceding  nine  years,  dwelling 
all  the  time  in  hotels,  passing  her  winters  at  Nice,  and  daring  the 
residue  of  the  year  travelling  on  the  continent  and  in  England. 
Nice  had  for  many  years  been  her  headquarters.  She  t^ere  retained 
one  room  in  the  hotel  for  the  storage  of  such  personal  effects  as  she 
did  not  desire  to  take  with  her  upon  her  travels.  The  same  reasons 
which  had  theretofore  prevented  her  from  returning  to  what  she  in- 
variably called  her  home,  still  continued  to  exist.  She  bad  failed 
to  recover  the  health  of  which  she  was  in  pursuit,  and  her  physicians 
still  continued  to  advise  her  that  her  health  would  not  permit  her  to 
\  ^t*^^  imake  the  voyage  home.  But  np  to  the  time  of  her  death  she  retained 
V  _.^\\  per  property  and  investments  in  this  State,  made  no  investments 
,yf^  jJvk  [abroad,  did  not  purchase  or  even  hire  a  permanent  place  of  residence, 
\y^/'^     .   (and  lived  continually  in  hotels. 

But  after  the  execution  of  the  will  there  was  a  change  in  the  tenor 
of  her  correspondence,  and  in  some  of  her  oral  declarations  on  the 
subject  of  returning  to  what  she  still  continued  to  call  her  borne,  and 
it  is  upon  these  declarations  that  the  contestants'  case  principally 
rests.  In  all  her  correspondence,  up  to  the  time  of  the  making  of 
the  will,  whenever  the  subject  was  alluded  to,  she  had  clearly  exhib- 
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ited  not  only  an  intention,  but  a  determination  and  expectation  of 
retDming  as  soon  aa  her  health  should  permit,  and  in  many  instanceB 
she  bad  mentioned  a  definite  period  for  the  continuance  of  her  sojourn 
abroad,  and  in  others  down  to  October,  in  1868,  she  placed  the  con- 
tinuance of  her  stay  upon  the  ground  that  her  phyeiciauB  would  not 
permit  her  to  return. 

On  the  20th  of  April,  1868,  she  wrote  to  Mr.  Seymour:  "Dr. 
Pantaleone  has  told  me  very  plainly  that  he  cannot  pennit  me  to 
croee  the  Atlantic;  that  I  have  no  strength  to  combat  a  voyage,  and 
all  the  trials  that  are  to  meet  me  on  my  arrival.  So  here  I  am."  On 
the  29th  of  September  she  again  writes:  "In  fact  with  that  and 
other  tronblee  I  have  been  ill,  and  have  been  put  back  three  years  in 
my  convalescence.  Now  1  never  expect  to  be  well."  And  on  the 
8d  of  October,  1868,  she  saye  to  Mrs.  Seymour:  "But  my  nervous 
system  has  been  shattered,  and  after  the  experience  of  the  past  year 
(in  heavy  trials)  I  see  why  my  physicians  have  not  wished  me  to  go 
home.  ...  Do  you  not  think  my  articles  ought  to  be  in  one  place, 
except  the  silver?" 

The  first  letter  of  all  the  series  in  evidence,  bearing  upon  the  ques- 
tion of  an  abandonment  of  the  intention  to  return,  was  written  on  the 
21st  of  November,  1868,  the  very  day  of  the  execution  of  the  will. 
It  is  addressed  to  Mrs.  Seymour.    In  it  the  testatrix  says:  "I  am 
now  in  Dr.  Pantaleoue's  care,  and  find   all  three   physicians.  Dr. 
Vallery  in  Rome,  Dr.  Mannoir  in  Geneva,  and  Dr.  Pantaleone,  agree  I 
that  it  ia  rest  and  tranquillity  of  mind  ia  very  important  to  me.  V  \t  ,^ 
Many  thanks  for  your  kind  wishes.     Bnt  except  to  see  a  few  friends  H     .JLt//'^''^ 
I  have  no  inducement  to  return  to  America.     My  nerves  woold  not  I   Ty^ 
endure  the  shock,  and  it  ia  plain  that  my  life  is  more  qniet  here.     But '  /■ 

I  do  not  intend  to  expatriate  myself,  and  bold  firmly  to  my  all^iance  \t^' 

to  my  beloved  country."    In  her  will,  bearing  date  the  same  day,  '  ** 

she  makes  the  following  declaration:  "As  I  have  for  several  years 
resided  in  Europe,  sojourning  now  at  one  place,  and  now  at  another,) 
as  my  health  and  comfort  have  required,  I  deem  it  proper  for  mc  herel ' 
to  say,  that  I  consider  my  home  and  residence  as  still  being  in  the 
city  of  New  York,  in  my  beloved  country,  the  United  States  of 
America."  August  5th,  1869,  from  Geneva  she  writes  to  Mrs.  Sey- 
mour as  follows:  "I  think  Charles  is  staying  in  Europe  on  my 
account,  and  I  never  expect  to  return.  But  I  feel  badly  at  any  sacri- 
fice for  me.  But  Dr.  Pantaleone  ia  correct  Any  moral  excitement  j 
upsets  me  away  from  turbulent  spirits,  and  there  is  much  to  worry  I 
me  at  home,"     And  on  the  ISth  of  October,  1870,  the  last  date  of '  ^  f, 

the  series  of  letters  in  evidence,  she  writes  to  Mrs.  Courtney:  "I  jTl^ 
never  can  live  in  a  cold  climate  again,  and  the  few  years  I  have  to  I      r    .  '"^  ^ 
live,  I  want  to  live  in  comfort  and  repose."  ^^ 

These  are  all  the  written  declarations  of  the  testatrix  bearing  apon 
tile  question.  There  was  also  evidence  of  oral  declarations,  but  they 
do  not  throw  any  additional  light  upon  the  intentions  of  the  testatrix. 
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>Ar  Mary  Brown,  a  colored  Bervant,  who  was  ia  the  service  of  the  deceased 

hduriog  all  her  stay  in  Europe,  testified  that  ahe  always  said,  of  late 


int 
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Ji^  lb. 


i    j^  lyeara,  that  she  never  would  return  to  America.     That  the  doctors 

VV^^  i-^  'told  her  she  was  not  able  to  come,  and,  finally,  she  gave  it  up,  and 

ip    -tij^  ^*''^  ^^*  would  not  come,     Mrs,  Slemmer  testified  that,  at  Geneva, 

'  iin  the  summer  of  1870,  Mrs.  Wmtz  said  to  her,  "I  know  when  I  am 

ell  off,  indeed  I  am  not  going  back ;  I  should  never  have  any  com- 
fort if  I  did."  She  said  ehe  had  no  intention  of  returning,  and  had 
let  her  house  and  disposed  of  her  furniture.  Mr.  Sandford  testified 
that  he  had  frequently  spoken  to  her  of  her  returning  to  America,  and 
her  reply  invariably  was  that  she  could  not  come,  that  her  health 
wonld  not  admit  of  it.  Mr.  Gray  and  Mr.  Aldis  testified  substan- 
tially to  the  same  effect 

This  is,  in  substance,  all  the  evidence  iu  the  case  tending  to  show 

a  change  of  domicile.     The  present  is  one  of  the  exceptional  cases 

in  which  the  duty  devolves  upon  this  court  to  pass  upon  the  facts  as 

well  as  the  law.     Aud  we  think  that  the  conclusion  of  fact,  fairly  to 

from  all  the  evidence,  is  that  the  testatrix,  after  having  long 

I  and  consistently  entertained  the  intention  of  returning,  bad  finally 
become  satisfied  that  the  state  of  her  health  and  nerves  was  such  that 
she  would  be  unable  to  return  to  her  home,  and  would,  in  all  proba- 
bility, die  abroad.  At  the  same  time  it  establishes  no  intention  to 
[■  f>rv/       j^ '  adopt  a  foreign  domicile,  but  that  she  desired  and  claimed  to  retain 

-^''^Y-  ■  ^^'  domicile  of  origiu,  and  to  have  her  estate  administered  according 

W^  l^^  to  the  laws  of  the  State  of  New  York.     This,  the  learned  counsel  for 

the  contestants  contends,  the  law  would  not  permit  her  to  do.  That 
her  long-continued  stay  in  Europe,  in  connection  with  t\er  final  aban- 
donment of  the  idea  of  returning  to  New  York;  her  dwelling,  during 
the  winter  of  each  year,  at  Nice,  furnishing,  in  part,  the  rooms  which 
she  occupied  in  the  hotel;  the  removal  to  that  place  of  a  portion  of 
her  personal  effects,  her  hiring  an  apartment  in  the  hotel  by  the  year 
for  the  storage  of  such  articles  as  she  did  not  carry  with  her  on  her 
summer  travels,  and  always  returning  to  the  same  place,  afforded  snch 
clear  evidence  of  the  abandonment  of  her  domicile  in  New  York,  and 
adoption  of  a  new  domicile  at  Nice,  that  no  claim  on  her  part  to 
continue  to  be  considered  a  citizen  and  resident  of  New  York  could 
preserve  her  domicile  of  origin;  and  be  has  cited  numerous  antbori- 
ties  in  support  of  these  positions. 

(An  examination  of  these  authorities  will  show  that  they  proceed 
upon  the  ground  that  the  person  whose  domicile  was  in  question  had 
actually  settled  in  a  new  residence,  with  the  intention  of  making  it  a 
permanent  home;  that  this  intention  was  manifested  by  unequivocal 
acts  which  outweighed  any  declarations  to  the  contrary,  and  the 
^^ .  intention  was  found  as  matter  of  fact. 

The  principal  cases  referred  to  in  this  connection  are  Stanley  v. 

■\^        ~  Bemes,  3  Hagg.   Ecc.   R.   .^73;   In  re  Steer,  3  H.  &  N.  694;  Ander- 

.i,*y-  Jv'  Xi-"     ^        "son  V.   Laneuville,  9  Moore  Priv.   C.  Cases,  325;    Hoskins  v.   Mat- 
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thevra,  85  Eng.  !«  &  Eq.  540;  Whicker  o.  Home,  IS  Bear.  384;  7 
II.  L.  124;  Hegemao  v.  Fox,  31  Barb.  475;  Eddis  v.  Smitb,  14 
How.  D.  S.  428. 

Id  Stanley  v.  Beroes,  the  testator,  s  British  subject,  had  beeo  natn- 
ralized  in  Portugal,  and  the  point  decided  waa  that  a  British  subject 
might  acquire  a  domicile  abroad  (a  proposition  which  had  been  dis* 
pated.  Curling  v.  Thorntoii,  2  Addams'  R.  19),  and  that  his  claim  to 
be  considered  a  British  subject  did  not  destroy  bis  foreign  domicile. 
Ill  re  Steer,  the  testator  bad  resided  many  yeara  in  Hambui^,  and 
bad  been  regularly  constituted  a  burgber  of  that  city  to  enable  faim  to 
trade  there.  In  his  will,  made  while  on  a  visit  to  England,  be  recited 
those  facta,  and  his  intention  to  return  to  Hambui^,  and  at  the  sain« 
time  declared  that  he  did  not  mean  to  renounce  his  domicile  of  origin 
as  an  Eugliabman.  The  court  in  that  case  conceded  the  principle  of 
law  that  the  domicile  of  origin  continned  until  the  testator  bad  mani- 
fested an  intention  of  abandoning  it  and  acquiring  another  aa  his  sole 
domicile,  but  held  that  there  was  evidence  of  such  an  intention,  and 
decided,  as  matter  of  fact,  that  be  had  elected  Hamburg  as  his  domi- 
cile; that  he  thereby  necessarily  gave  up  bis  English  domicile,  as  be 
could  not  retain  both,  and  that  the  declaration  in  bis  will  was  unavail- 
ing. In  Anderson  v.  Laneuville  the  testator's  domicile  of  origin 
was  in  Ireland.  He  bad  incontestably  changed  his  domicile  to  Eng- 
land. He  afterwards  broke  up  his  establishment  in  England  and 
moved  to  France,  where  he  bought  and  furnished  a  house,  in  which  he 
resided  permanently  for  thirteen  years.  The  contest  was  between  his 
English  and  French  domicile,  and  was  decided  as  a  question  of  fact. 
In  Hoskins  v.  Matthews,  the  decedent  was  held  to  have  acquired  a 
domicile  in  Tuscany  by  residence,  the  purchase  of  a  villa  and  the 
eatablisbment  of  his  family  there.  Notwithstanding  his  continued 
attachment  for  bia  native  country,  and  his  often  expressed  desire  to 
return  there,  and  the  tact  that  he  was  obliged,  by  his  health,  to  live 
in  a  milder  climate  than  that  of  his  birth,  the  fact  being  established 
tiiat  he  had  formed  the  intention  of  permanently  changing  his  domi- 
cile, the  court  held  that  the  change  was  not  the  less  eCFectnal  because 
induced  by  motives  of  health;  at  the  same  time  admitting  that  even 
a  permanent  residence  in  a  foreign  country,  occasioned  by  the  state 
of  health,  may  not  operate  as  a  change  of  the  domicile,  and  that  every 
case  mnat  stand  upon  its  own  circumstances. 

In  Whicker  v.  Hume,  13  Beav.  384,  and  7  H.  L.  124,  the  domicile 
of  origin  of  the  testator  was  in  Scotland.  The  evidence  of  an  aban- 
donment of  that  domicile;  and  the  adoption  of  a  domicile  in  England 
was  clear.  Afterward  he  went  to  France,  leaving  some  of  his  prop- 
erty in  England,  which  be  desired  a  friend  to  keep  for  him  until  his 
return.  He  died  in  Paris,  having  just  made  a  will  in  tiie  English 
form,  which  was  sustained. 

The  Scotch  domicile  was  regarded  aa  entirely  out  of  the  question, 
and  the  contest  was  between  the  English  and  French  domicile.  (7 
H   L.  139.) 


,v  Google 


198  DUPDY   V.   WOKTZ.  [CHAP.  II, 

In  Hegeman  v.  Fox,  much  relied  upon  b;  the  contestants,  the 
qneBtioQ  was  whether  the  testator  wae  at  the  time  of  his  death  domi- 
ciled in  Florida.  He  was  a  native  of  Mae  Bach  use  tts,  bad  been  domi- 
ciled in  New  York,  afterward  in  Williameburgh,  and  then  removed  to 
Florida.  There  waa  no  evidence  of  an;  intention  to  retain  his  domi- 
cile in  Williamsburgh,  and  the  opinion  of  the  court  was  that  the 
weight  of  the  evidence  established  that  he  neither  expected  nor  in- 
tended to  return  to  the  Northern  States.  He  purchased  a  ^antation 
in  Florida,  stocked  it,  and  furnished  his  house,  went  to  housekeeping, 
entered  into  the  buBiness  of  planting,  and  made  other  family  arrange- 
menta  looking  to  a  permanent  reeideuce  there.  Upon  these  facts  it 
was  held  that  the  circumstances  that  this  change  of  residence  was 
induced  by  considerations  of  climate  and  health,  and  that  domestic 
troubles  intervening  induced  the  expressioD  of  an  intention  to  return 
to  New  York,  did  not  overcome  the  effect  of  hiB  acts,  which  clearly 
indicated  an  intention  to  make  his  permanent  home  in  Florida.  The 
case  is  well  reasoned  in  the  opinion  of  the  court,  and  does  not  conflict 
in  principle  with  the  result  at  which  we  have  arrived,  but  depends 
upon  its  own  peculiar  circumstanceB. 

In  Rnnis  v.  Smith  the  question  was  whether  General  Kosciusko  had 
acquired  a  domicile  in  France.  He  left  Poland  voluntarily,  came  to 
this  country,  and  afterward  went  voluntarily  to  France,  where  he 
lived  for  fifteen  years.  He  could  have  returned  to  Poland  at  any  time. 
He  was  made  a  French  citizen  by  decree  of  the  national  assembly,  of 
which  privilege  he  could  not  avail  himself  unless  he  became  domiciled 
in  Prance.  Residence  was,  in  that  case,  said  to  be  prima  facte  evi- 
dence of  domicile,  and  the  facts  were  held  to  establish  a  domicile  in 
France. 

I  all  these  cases  it  was  upon  the  ground  of  a  clearly  proved  volan- 
'  and  intentional  acquisition  of  a  foreign  domicile  that  the  courts 
the  former  domicile  abandoned. 

The  late  cases  of  Jopp  v.  Wood,  [1864]  34  L.  J.  Eq.  212,  and 
Moorhouse  v.  Lord,  10  H.  L.  284,  proceed  upon  the  ground  that  in 
^  ^^  order  to  acquire  a  new  domicile  there  must  be  an  intention  to  aban- 

_^  V,  don  the  existing  domicile.     All  the  authorities  agree  that  to  effect  a 

V       x'^''  change  of  domicile  there  must  be  an  intention  to  do  both.     Some  ol 

\  '^'  them  hold  that  the  intention  to  do  one  implies  an  intention  to  do  the 

'  \,  other.     But  in  all  the  cases  the  question  of  int«ntion  is  treated  as 

one  of  fact,  to  be  determined  according  to  the  particular  ciicumstances 
of  each  case.  (See  also  Douglas  v.  Douglas,  Law  Rep.  12  £q. 
617,  647;  The  Attorney-General  v.  The  Countess  de  Wahlstatt,  8 
Hurl.  &  Colt.  374;  Udny  r.  Udny,  L.  E.  1  Scotch  App.  441,  1070; 
White  V.  Brown,  1  Wallace,  Jr.  217.) 

In  the  present  case  we  find  no  sufficient  evidence  of  an  intention  to 
adopt  Nice  or  any  other  place  as  a  permanent  home  or  domicile.  The 
plans  of  the  testatrix  after  November,  1868,  so  far  as  disclosed,  had 
reference  to  failing  health  and  an  apprehension  that  she  might  not 
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lODg  survive,  rsther  than  to  adopting  and  Bettling  in  a  new  home. 
If  she  choee  to  be  a  iranderer  during  the  short  period  of  life  which 
she  supposed  might  still  remaiu  to  her,  she  would  not  thereby,  as  re- 
spects her  successioD,  lose  her  domicile  of  origin.  (Attorney-General 
V.  Countess  of  Wahlfltatt,  8  H.  &  C.  374;  White  ».  Brown,  1  Wall., 
Jr.  217.) 

Her  long  residence  abroad,  upon  which  the  contestants  rely,  is  not 
very  significant  in  this  case,  as  during  by  far  the  greater  part  of  that 
time,  in  fact  during  all  except  about  two  and  a  quarter  years  before 
her  death,  she  was  clearly  shown  to  be  a  mere  sojourner  in  Europe, 
intending  and  fully  expecting  to  return,  and  retaining  her  bouse  in 
New  York;  and  all  the  acts  relied  upon  to  show  the  acquisition  of  a 
domicile  in  Nice  were  done  during  that  period,  and  while  there  can 
be  no  doubt  of  her  continuing  to  be  a  citizen  of  New  York.  Her 
habit  of  spending  her  winters  in  Nice,  her  furnishing  her  rooms, 
hiring  a  store-room  at  the  hotel,  the  bringing  out  there  of  her  nick- 
nacks  as  they  are  called,  were  all  before  she  had  given  any  evidence 
of  the  relinquishment  of  her  plan  of  return,  and  while  she  still  retained 
her  house  in  Fifth  Avenue,  New  York.  The  only  evidence  of  any 
change  conaists  in  her  declarations.  These  Indicate  no  intention  to 
settle  permanently  in  any  paiticular  place,  and  are  clearly  contradic- 
tory of  any  intention  to  abandon  her  domicile  in  New  York.  A  mere 
declaration  of  intention  not  to  return  is  not  conclusive  as  to  a  change 
of  domicile.  As  well  expressed  by  Lord  Eingsdown  in  Moorhonse  v. 
Lord,  10  H.  L.  298 :  "I  can  well  imagine  a  case  in  which  a  man 
leaves  England  with  no  intention  whatever  of  returning,  but  with  a 
determination  and  certainty  that  he  will  not  return."  He  then  sup- 
poses the  case  of  one  laboring  under  a  mortal  disease,  whose  physi- 
cian advises  him  that  his  life  may  be  prolonged  or  his  sufferings 
mitigated  by  a  'change  to  a  wanner  climate,  and  says  that  to  hold 
that  he  cannot  do  that  without  losing  his  right  to  the  intervention  of 
the  English  laws  as  to  the  transmission  of  his  property  after  bis 
death,  would  be  revolting  to  common  sense  and  the  common  feelings 
of  humanity.  (See  S.  C.  p.  283,  per  Loi-d  Cranworth;  Story  Conf. 
Laws,  H  4&t  16;  Guthrie's  Savigny,  62,  63;  Mnnrov.  Munro,  7  CI. 
&  Fio.  842,  876;  1  Rob.  Ecc.  B.  606;  2  Hurl.  &  Colt  982;  8  id. 
374.) 

Unless  a  new  domicile  was  acquired,  as  has  been  already  shown, 
the  domicile  of  origin  continues,  and  must  govern,  else  there  would 
be  no  law  according  to  which  the  estate  could  be  administered,  espe-''  QJU^  ^ 
cially  in  a  case  of  intestacy.'  t 

1  Act.  KooThonae  v.  Lord,  10  H.  L.  C.  272,  3»  Johnitoiis  v.  BesttU,  10  CI.  &  P. 
42.  So  domicile  is  not  nweswnl;  chinged  by  an  abMncs,  hoverer  long  contdnned,  for 
pleasnre,  travel,  etc.  :  Culbertaon  v.  Floyd  County,  62  Ind.  S61  ;  Sein  o.  Boston,  1  Met, 
SGO ;  Codoaladcr  f.  Hoireli.  IS  N'.  J.  L.  13S.  Nor  by  absence  merely  for  buiiseos : 
Eastsrly  o.  Goodwin,  35  Coon.  27B  ;  Greene  v.  Greene,  11  Pick.  iW ;  Hallet  v.  Buiatt, 
100  Hsu.  107  ;  8.  v.  Dayton,  77  Mo.  678 ;  see  Jopp  «.  Wood,  31  BesT.  88.     Nor  bj 


f:S 


i^ 


»Google 


200  HABBAL  V.   UABBAI..  [CHAP.  n. 

HARRAL  V.   HAERAL. 
CoORT  OF  Errobb  akd  Appeals,  New  Jbbbkt.     1884. 

[ReparUd  39  Nae  Jrneg  Equitj,  879.] 

Dbpob,  J.*  The  domicile  of  the  testator'B  p&rente,  at  the  time  of  hia 
birth,  was  in  Bridgeport,  CoDDectiout.  Tti&t  was  his  domicile  of  origin. 
His  father  died  in  1862.  In  I860  the  family  resideoce  in  Bridgeport  was 
sold,  and  in  1866  his  mother  removed  to  New  Yorli  with  all  the  family, 
except  one  Bon,  who  was  married,  and  bad  his  household  in  Bridgeport 
The  mother  rented  a  bouae  in  New  York  as  a  residence  for  herself  and 
the  family,  which  tbey  occupied  until  her  death  in  December,  1867. 
After  his  mother's  death,  the  testator  resided  in  New  York  City  with 
bis  brother,  until  he  was  appointed  house-surgeon  in  the  New  York 
Hospital,  and  had  his  residence  in  the  hospital  until  he  went  to  Europa 
in  August,  1869. 

The  decedent  went  abroad  for  the  purpose  of  acquiring  the  Germsn 
langui^e  and  continuing  bis  professionEil  studies.  In  1869  be  was  in 
Paris  temporarily,  and  in  the  fall  of  that  year  left  Paris  for  Germany, 
where  he  remained  about  two  years.  He  then  went  to  Paiis  again, 
and  resided  there  in  No.  8  Rue  de  la  Sorbonne,  known  as  the 
Latin  Quarter.  In  1872,  he  became  acquainted  with  Uie  complain- 
ant, who  lived  with  him  as  his  mistress  at  No.  8  Rue  de  la  Sorbonne 
until  they  were  married  on  the  20th  of  February',  1877.  Imme- 
diately  after  their  marriage  they  began  housekeeping  in  a  house  rented 
by  him  at  Sureanes,  a  village  a  short  distance  from  Paris.  He  had  a 
lease  of  the  house  for  two  years,  and  he  and  his  wife  continued  to  occupy 
it  until  his  return  to  America,  in  May,  1878.  He  seems  to  have  b(«n 
attached  to  his  wife.  In  May,  1877,  he  wrote  to  Mr.  Wallis,  annouao- 
ing  his  marriage,  and  said  he  was  "happy  and  contented."  The  facts 
connected  with  the  residence  of  the  decedent  at  Sureanes  are  fully 
Stated  in  ttie  opinion  of  the  chancellor,  and  need  not  be  i-epeated  here. 
The  chancellor,  from  the  testimony,  concluded  that  the  decedent  had 
settled  himself  in  France  to  live  there,  and  make  it  bis  home.  The 
circumstances  under  which  he  was  brought  to  America  aic  also  detailed 
in  the  chancellor's  opinion.  They  show  no  intention  on  tlie  part  of  the 
decedent  to  moke  any  change  at  that  time  in  his  domicile.  The  evi- 
dence is  quite  to  the  contrary. 

A  person  aui  Juris  may  change  his  domicile  as  often  as  be  pleases. 
To  effect  such  a  change,  naturalization  in  the  country  he  adopts  as  his 

Absence  ai  >  volunteer  Boldier  :  S.  v.  Jadge,  13  Ala.  SOS ;  Brewer  L-.  LJonacua,  3S  He. 
428.  Nor  by  absence  to  hold  pablie  office :  Dennis  f.  S.,  17  Fla.  S89  ;  Walden  v. 
CanBeld,  2  Hob.  (L&.)  466  ;  Vsnable  d.  Panlding,  19  Minn.  4SS  ;  Hannoii  0.  Grii- 
zard,  89  N.  C.  116.  But  In  cases  of  this  kind  the  domicile  will  of  coarse  be  chauged 
if  the  requisite  intent  exists.  Doocet  n.  Geoghegan,  9  Ch.  Div.  441 ;  Mooir  v.  Hnrvej, 
128  Mass.  219  ;  Wood  ».  Fitzgerald,  3  Or.  568.  —  Ed. 

■  Only  K>  mDcb  of  the  o^nnion  as  discusses  the  question  of  domicile  is  giTen.  —  En 
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domicile  is  not  esaential.    He  need  not  do  all  that  is  necessary  to  divest  I  1^^    Ty^A 
tiimseir  of  his  original  nationality.    There  must  be  a  voluDtar;  change  £*>*'"' 
of  residence  ;  the  residence  at  the  place  chosen  for  the  domicile  must 
be  actual ;  to  the  factum  of  residence  there  must  be  added  the  artimv*  i  _^-  ^ 

manendi;  and  that  place  ia  tlie  domicile  of  a  person  in  which  he  has  t^iijjji 
Toluntarilj'  fixed  his  habitation,  not  for  a  mere  temporary  or  special  I  ^ 
purpose,  but  with  a  present  intention  of  making  it  his  home,  anless  or  > 
until  something  which  is  uncertain  or  unexpected  shall  happen  to  in- 
duce him  to  adopt  some  other  permanent  home.     Haldane  u.  Eckford, 
L.  R.  8  Eq.  631 ;  King  v.  Foxwell,  L.  R.  3  Ch.  D.  518 ;  Lord  v.  Coi- 
vin,  5Jur.  (N.  S.)361;  Aikmanu.  Aikman,  7  Id.  1017,  1019;  Douglas 
I).  Douglas,  L.  R.  12  Eq.  617,  644  ;  Udny  v.  Udny,  L.  R.  1  H.  L.  Sc. 
441 ;  Cadwalader  v.  Howell,  3  Harr.  144,  145. 

We  think  the  evidence  proves  that  the  testator's  domicile,  arising 
from  the  factum  of  residence  and  the  aniihus  manendi,  was,  at  the 
time  of  hiB  death,  by  the^'w«  gentium,  in  France.  .       t,f~L,*' 

But  it  is  contended  that,  inasmuch  as  the  decedent  never  obtained  an  >  ■ijL^^^^* 

authorization  from  the  French  government,  he  was  incapable,  by  the  |   nA  *^ 
law  of  ihat  country,  of  acquiring  a  domicile  in  France,  and  that  there-  I 
fore  his  domicile  of  origin,  or  his  domicile  before  he  took  up  bis  resi- 
dence in  France,  either  revived,  or,  by  the  French  law,  would  govern, 
in  the  disposition  of  his  personal  estate  if  it  was  administered  upon  in 
France.     Article  XIII.  of  the  Code  Napoleon  is  relied  on  to  sustain 
this  contention.     That  article  is  in  these  words :  "The  foreigner  whol 
shall  have  been  admitted  by  the  government  to  establish  bis  domicile  in  | 
France  shall  enjoy  in  that  country  all  civil  rights  so  long  aa  be  shall  | 
continue  to  reside  there." 

It  appears  from  the  evidence  that  the  anthorization  contemplated  by 
this  article  of  the  Code  is  obtained  by  an  application  to  the  bead  of  the 
government,  and  is  attended  with  formalities  almost  aa  solemn  as  those 
required  for  naturalization  in  France. 

The  conatrnction  of  this  article  was  before  the  English  ooorts  ia 
Bi-emer  v.  Freeman,  10  Moore  P.  C.  306,  and  Hamilton  v.  Dallas, 
L.  R.  1  Ch.  D.  257,  and  was  somewhat  considered  in  the  New  York 
Court  of  Appeals  in  Dupny  v.  Wurtz,  53  N.  Y.  556.  In  Bremer  v. 
Freeman  it  was  held  that,  if  by  the  Jus  gentium  the  decedent,  who  was 
an  English  woman  by  birth,  was  de  facto  domiciled  in  France,  the 
authorization  of  the  French  government  was  not  necessary  to  confer 
upon  her  the  right  of  testacy,  and  that  her  will,  not  executed  In  con- 
formity with  the  French  law,  was  invalid.  In  Hamilton  v.  Dallas.  Vice- 
Chanceltor  Bacon  held  that  a  de  facto  domicile,  governing  the  suc- 
cession of  the  personal  estate  of  a  decedent,  might  be  acquired  by  a 
foreigner  resident  in  that,  country  who  had  not  obtained  the  govern- 
ment authorization  required  b}'  Article  XIII.  of  the  French  Code,  as 
the  condition  for  the  enjoyment  by  a  foreigner  resident  in  that  country 
of  full  civil  rights.  The  learned  Judge  who  prepared  the  opinion  in 
Dupay  v.  Wurtz  expressed  a  contrary  opinion,  but  the  case  did  not  call 
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for  a  dedsIoD  on  that  poiat.  The  counsel  of  the  defendants  have  pro- 
doced  several  decisions  of  the  French  courts  which  hold  that,  in  cases 
of  intestacy,  the  inheritance  of  a  foreigner  domiciled  de/acto  in  France 
will  not  be  distributed  under  the  French  law  unless  be  shall  hare  ob- 
tained the  authorization  required  by  Article  XIII.  of  the  Code.  Pepin's 
Case,  decided  in  186S ;  Melizet's  Case,  decided  January,  1869 ;  Ott's 
Case,  decided  January,  1869;  Forgo's  Case,  decided  in  1875;  and 
Cuirana'a  Case,  decided  in  1881.  It  will  be  observed  that  all  these 
cases  relate  to  the  transmission  of  property  by  inheritance,  or  by  testa- 
mentary disposition.  They  do  not  touch  the  question  in  controverBy 
in  this  case.  The  complainant  does  not  claim  the  property  in  dispute 
by  any  right  of  succession,  nor  does  she  dispute  the  validity  of  the  tes- 
tator's will,  as  not  being  executed  according  to  the  laws  of  France. 
The  claim  she  makes  to  the  one  half  of  the  personal  property  of  her 
deceafled  husband  she  founds  upon  the  marriage  in  France,  and  the 
incidents  of  the  married  relation,  in  virtue  of  which  she  claims  that,  by 
the  French  law,  she  became  thereby  ipso  facto  entitled  to  that  share  in 
y  \  bis  movable  property. 
f*  \itK\  The  French  jurists  recf^ize  a  distinction  between  such  a  legal  domi- 
*■  \>j^^^icile  as  a  foreigner  can  acquire  by  fulfllling  the  requirements  of  Article 
\^  ^,  Aji  I  Xni.  of  the  Code,  and  will  enUtle  him  to  all  the  civil  rights  of  native- 

ly       \;*^  I  born  Frenchmen,  and  a  domicile,  in  fact,  which  is  acquired  by  a  resi- 

I       ^V'  '  dence  without  compliance  with  any  legal  fonnalities.     The  right  of  a 

\y'    \  ^  foreigner  to  contract  a  lawful  marriage  is  not  made  to  depend  on  the 

observance  of  such  forms  as  are  necessary  to  the  acquisition  of  citizen- 
ship; it  is  given  on  the  sole  condition  of  six  months'  residence  by 
either  of  the  parties-  Article  LXXIV,  of  the  Code  provides  that  "  the 
marrif^e  shall  be  celebrated  in  the  commune  in  which  the  one  or  the 
other  of  the  parties  shall  be  domiciled,"  and  declares  that  "  this  domi- 
cile shall  be  established  by  six  months'  continued  habitation  within 
the  same  commune."  These  conditions  were  fulfilled,  and  the  marriage 
was  lawfully  celebrated  under  the  French  law.' 


BORLAND  V.  BOSTON. 
SnpREMK  Judicial  Court  of  Massachusetts.     1882. 

{Reported  13S  Mattachutelts,  89.] 

Lord,  J.*  The  evidence  tended  to  show  that  the  plaintiff  was  bom  in 
Boston  in  1824,  and  had  lived  there  until  June,  1876,  when  he  sailed  for 
Europe  with  his  family.  He  testified  that  when  he  left  Boston  he  had 
definitely  formed  the  intention  of  not  returning  to  Boston  as  a  resi- 
dent; that  in  the  fall  of  1876  he  had  decided  to  make  Waterford, 

>  Ace.  Collier  v.  Rival,  2  Cqrt,  Eccl.  856.  —  En. 

*  Part  of  the  opinion,  d«*liiig  with  a  different  queation,  is  omitted.  — Ed. 
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Connecticnt,  his  reaideDce,  and  then  formed  the  inteDtion  of  pnich&s- 
log  land  there,  which  he  bought  on  May  28,  1877 ;  and  that  he  re- 
mained in  Europe  until  1879,  when  he  returned  to  this  country,  and 
went  to  Waterford.  On  this  evidence,  the  judge  instructed  the  jury, 
"  that  a  citizen,  by  the  laws  of  thia  Commonwealth,  must  have  a 
home  or  domicile  somewhere  on  the  first  day  of  May  for  the  purpose 
of  taxation;  that  in  order  to  change  such  home  or  domicile,  once 
acquired,  and  acquire  a  new  one,  the  intention  to  make  tbe  change 
and  the  (act  must  concur;  that  if  the  plaintiff,  with  no  definite  plan 
aa  to  the  length  of  time  he  shonld  remain  abroad,  and  no  definite  pur- 
pose about  a  change  of  domicile,  went  to  Europe  with  his  family,  that 
would  not  effect  a  change  of  hia  domicile  from  Boston,  and  he  would 
remain  liable  to  taxation  there;  but  that  if  he  left  Boston  in  1876 
with  his  family  to  reside  in  Europe  for  an  indefinite  length  of  time, 

with  the  fixed  purpose  oevei  to  return  to  Boston  again  as  a  place  of  -    ^r-  '       a 

residence,  and  with  tbe  fixed  purpose  of  making  some  place  other  than  ,  j'     Xf<  "" 

Boston  his  residence  whenever  he  should  return  to  the  United  States,  '\^  '. 

and  had  in  his  mind  fixed  upon  such  place  of  residence  before  May* 


A-r' 


1,  1877,  and  remained  in  Europe  until  after  that  time,  he  was  notp^'    >*^    -\. 
liable  to  this  tax  as  an  inhabitant  of  Boston  on  tbe  first  of  May  ot\^''     O'*]^ 
that  year;  that  whether  he  bad  done  enough  to  make  Waterford  his^      r 
home  or  not,  was  not  essential  in  this  case,  —  If  he  had  lost  his  home  ^^ 
in  or  ceased  to  be  an  inhabitant  of  Boston  at  the  time,  he  was  not 
taxable  there." 

Oertaiuly,  the  latter  part  of  this  instruction  would  be  understood  bo 
be  in  conflict  with  the  former;  for,  not  referring  now  to  the  words 
used  by  the  Judge,  the  obvious  meaning  of  the  whole  sentence  is,  first, 
to  instruct  the  jury  that  a  man  onctf  having  a  home  here  is  taxable 
here  until  both  the  purpose  to  change  his  home  and  the  fact  of  chang- 
ing  his  home  concur:  and  afterwards  to  instruct  them  that,  if  his  in- 
tention to  make  another  place  his  home  ia  formed  after  be  leaves  this 
country,  and  before  tbe  first  of  May,  such  intention  removes  his  lia- 
bility to  taxation,  even  although  the  fact  of  change  doea  not  concur 
with  the  intention.  Although  there  is  this  obvious  inconsistency,  it 
arises  partly  from  inherent  difficulties  in  tbe  case,  partly  from  the  im- 
possibility of  stating  a  fixed  rule  which  shall  be  applicable  to  all 
cases,  under  the  infinite  variety  of  circumstances  attending  them,  and 
the  varioua  adjudications  which  have  been  made  upon  the  subject. 
Tbe  source  of  the  difficulty  is  in  the  use  of  words  of  exactly,  or  sab- 
stantially,  or  partially,  the  same  signification,  but  at  different  times 
used  with  different  significations. 

There  are  certain  words  which  have  fixed  and  definite  significa- 
tions. "Domicile  "  is  one  such  word ;  and  for  the  ordinary  purposes 
of  citizenahip,  there  are  rules  of  general,  if  not  universal  acceptation, 
applicable  to  it.  "Citizenship,"  "habitancy,"  and  "residence"  are 
severally  words  which  may  in  the  particular  case  mean  precisely  the 
same  aa  "domicile,"  but  very  frequently  they  may  have  other  and 
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iDOonaistent  meaDings;  and  while  in  one  use  of  language  the  expres- 
sions a  change  of  domicile,  of  citizensliip,  of  babitanc;,  of  residence, 
are  necessarily  identical  or  synonymous,  in  a  different  use  of  lan- 
guage tbey  import  difFerent  ideas.  The  statutes  of  this  Common- 
wealth render  liable  to  taxation  in  a  particular  municipality  those 
who  are  inhabitants  of  that  municipality  on  the  first  day  of  May  of 
the  year.  Gen.  Sts.  c.  11,  §g  6,  12.  It  becomes  important,  there- 
fore, to  determine  who  are  inhabitants,  and  what  constitutes 
habitancy. 

Tht!  only  case  adjudged  within  this  Commonwealth,  in  which  the 
word  of  the  statute,  "inhabitant,"  is  construed  to  mean  something 
else  than  "being  domiciled  in,"  is  Briggs  v.  Rochester,  16  Gray, 
337,  although  that  decision  is  subsequently  recognized  in  Colton  v. 
Longmeadow,  12  Allen,  598.  In  Briggs  v.  Rochester,  Mr.  Justice 
Metcalf,  in  speaking  of  the  word  "inhabitant,"  says  that  it  has  not 
the  meaning  of  the  word  "domicile"  "in  it§  strictly  technical  sense, 
and  with  its  legal  incidents."  He  says  also  that  the  word  "domicile  " 
is  not  in  the  Constitution  nor  in  the  statutes  of  the  Commonwealth. 
So  far  as  the  Constitution  is  concerned,  this  is  correct,  but  he  had 
evidently  overlooked  a  statute  of  ten  years  before,  in  which  the  word 
"domicile  "  was  used,  and  upon  the  very  subject  of  taxation,  in  a  pro- 
viso in  these  words:  *'Provided  that  nothing  herein  contained  shall 
exempt  said  person  from  bis  liability  to  the  payment  of  any  tax 
legally  aseesaed  upon  him  in  the  town  of  his  legal  domicile."  St 
1850,  c.  276.  Geo.  Sts.  c.  11,  S  7.  This  language  is  a  strong  legis- 
lative assertion  that  domicile  is  the  test  of  liability  to  taxation;  and 
in  an  opinion  given  by  the  justices  of  this  court  to  the  House  of 
Representatives  in  1843,  in  reference  to  a  student's  right  to  vote  in 
the  municipality  in  which  he  is  residing  for  the  purposes  of  educa- 
tion, it  was  Raid,  "And  as  liability  to  taxation  for  personal  property 
depends  on  domicile."     5  Met.  387,  590. 

Nor  do  we  think  that  the  opinion  in  Briggs  v.  Rochester  gives  the 
true  force  as  used  in  the  Constitution  of  the  word  "inhabitant;  "  for 
we  cannot  doubt  that  for  the  purposes  of  taxation  the  word  "inhabi- 
tant" must  be  used  in  the  same  sense  as  when  used  in  reference  to 
electing  and  being  elected  to  office;  especially  as  at  that  time  the 
payment  of  a  tax  duly  assessed  was  one  of  the  qualifications  of  an 
elector;  and  more  especially  as  the  Constitution  itself  professes  to 
give  its  definition  of  "inhabitant"  for  the  purpose  of  removing  all 
doubt  as  to  its  menniDg.  Its  language  is,  "And  to  remove  all  doubts 
concerning  the  meaning  of  the  woi-d  '  inhabitant' in  this  Constitu- 
tion, every  person  shall  be  considered  as  an  inhabitant,  for  the  pur- 
pose of  electing  and  being  elected  into  any  office,  or  place  within  this 
State,  in  that  town,  district,  or  plantation,  where  he  dwelleth,  or  hath 
his  home."     Const.  Mass.  c.  1,  §  2,  art.  2. 

Nor  do  we  see  how  the  constrnctiou  given  to  the  statute  is  consist- 
eat  with  the  result  at  which  the  court  arrived.     The  learned  Judge 
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Bays,  "In  the  statute  on  which  this  case  depends,  we  are  of  opinion 
that  the  words  '  where  he  shall  be  an  iababitant  on  the  flrat  day  of 
May,'  mean  where  he  shall  have  hie  home  od  that  day."  It  is  there- 
fore  clear  that  the  learned  jadge  does  not  give  to  the  word  "inhabi- 
tant" the  meaning  which  the  construction  of  the  statute  before  re- 
ferred to  authorizes  him  to  give,  but  be  does  give  the  exact  deflnition 
of  the  Constitution,  to  wit,  "where  he  dwelleth,  or  hath  his  home;" 
for  these  words  have  not  in  the  Constitution  two  meanings,  bat  the 
single  signification  given  to  them  by  the  learned  Judge,  "his  home," 
the  exact,  strict,  technical  definition  of  domicile. 

We  cannot  construe  the  statute  to  mean  anything  else  than  "being 
domiciled  in."  A  man  need  not  be  a  resident  anywhere.  He  must!  -' 
have  a  domicile.  He  cannot  abandon,  surrender,  or  lose  his  domicile, 
until  another  is  acquired.  A  cosmopolite,  or  a  wanderer  up  and 
down  the  earth,  has  no  residence,  though  he  must  have  a  domicile. 
It  surely  was  not  the  purpose  of  the  Legislature  to  allow  a  man  to 
abandon  his  home,  go  into  another  State,  and  then  return  to  this 
Commonwealth,  reside  in  different  towns,  board  in  different  houses, 
public  or  private,  with  no  intention  of  making  any  place  a  place  of 
residence  or  home,  and  thns  avoid  taxation.  Such  a  constructioD  of 
the  law  would  create  at  once  a  large  migratory  population. 

AlthoQgh  we  have  said  that  the  case  of  Briggs  v.  Rochester  has 
been  recognized  in  Colton  v.  Longmeadow,  12  Allen,  598,  yet  we 
ought  to  state  that  the  decision  in  Colton  v.  Longmeadow  was  placed 
upon  entirely  different  grounds.  It  was  there  held  that  the  plaintiff 
had  lost  his  domicile  iu  MassachnsettB  because  he  had  actnally  left 
the  Commonwealth,  and  was  actually  in  itinere  to  his  new  domicile, 
which  he  had  left  this  Commonwealth  for  the  purpose  of  obtaining, 
and  which  in  fact  he  did  obtain.  If  it  should  be  deemed  sound  to 
hold  that  a  person,  who,  before  the  first  of  May,  with  an  intention  in 
good  faith  to  leave  this  State  as  a  residence  and  to  adopt  as  his  home 
or  domicile  another  place,  Is  in  good  faith  and  with  reasonable  dili- 
gence pursuing  his  way  to  that  place,  is  not  taxable  here  upon  the 
first  of  May,  the  doctrine  should  be  limited  strictly  to  cases  falling 
within  these  facts.  And  both  of  the  cases  cited,  Briggs  v.  Rochester 
and  Colton  v.  Longmeadow,  would  fall  within  the  rule.  In  each  of 
those  cases,  the  plaintiff  had  determined,  before  starting  upon  bis 
removal,  not  only  upon  his  removal,  but  upon  his  exact  destination, 
and  in  fact  established  himself,  according  to  his  purpose,  without 
delay,  and  within  a  reasonable  time.  ^    . 

We  think,  however,  that  the  sounder  and  wiser  mle  Is  to  make  tax-l  "Xtyi 
atiOD  dependent  upon  domicile.     Perhaps  the  most  Important  reasoni      \ 
for  this  rule  is,  that  it  makes  the  standard  certain.     Another  reason'     A  ' 
is,  that  it  is  according  to  the  general  views  and  traditions  of  our 
people. 

One  cannot  hut  be  impressed  by  certain  peculiarities  in  Briggs  v. 
Rochester.     The  bill  of  exceptions  in  that  case  b^ins  thus:    "It 
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was  admitted  by  both  parties  and  so  preBented  to  the  jary,  that  the 
only  queetion  at  issue  was  the  domicile  of  the  plaintiff  on  the  first  of 
May,  1858 ;  and  that  if  he  wa,s  then  an  inhabitant  of  the  defendant 
town,  the  tax  was  rightly  imposed;  but  that  if  he  was  not  on  that  day 
an  inhabitant  of  said  town,  be  was  not  then  rightly  taxable  and  taxed 
therein. "  Nothing  can  be  more  clear  than  that  alt  parties  understood, 
and  the  case  was  tried  upon  the  understanding,  that  domicile  and  in- 
habitancy meant  the  same  thing;  otherwise,  domicile,  instead  of 
being  "the  only  question  at  issue,"  would  not  hare  been  in  issue  at 
all.  And  the  judge  in  giving  his  opinion  saya  that,  if  domicile  in  its 
strictly  technical  sense,  and  with  its  legal  incidents,  was  the  control- 
ling fact,  the  plaintiff  was  rightly  taxed  in  Bocheater. 

Another  noticeable  fact  in  Brigga  v.  Rochester  is  this,  that  if  the 
tax-payer  in  the  pursuit  of  his  purpose  ia  beyond  the  line  of  the  State 
before  the  first  of  May,  he  is  not  liable  to  taxation  in  the  State;  but 
if  by  detention  he  does  not  cross  the  line  of  the  State  till  the  first  of 
May,  he  is  taxable  here.  We  cannot  adopt  a  rule  which  shall  make 
liability  to  taxation  depend  npon  proximity  to  a  Stat«  line. 

We  have  said  that  we  prefer  the  test  of  domicile,  because  of  its  cer- 
tainty and  because  of  its  conformity  to  the  viewa  and  traditions  of 
onr  people,  and,  we  may  add,  more  in  accordance  with  the  varions 
adjudicationa  upon  the  subject  in  this  State,  and  more  in  accord  with 
the  general  legal  and  judicial  current  of  thought.  It  is  trae,  that, 
aa  aaid  by  Mr.  Justice  Metcalf,  "it  has  repeatedly  been  said  by  this 
and  other  courts,  that  the  terms  'domicile,'  '  inhabitancy,'  and 
'residence  'have  not  preciaely  the  same  meaning."  But  it  will  be 
found  apon  examination  that  these  three  words  are  often  used  aa  sub- 
stantially signifying  the  same  thing. 

In  one  of  the  earlieat  caaes,  Harvard  College  v.  Gore,  5  Pick.  370, 
877,  Chief  Justice  Parker,  in  defining  the  word  "inhabitant"  as 
used  in  the  laws,  defined  it  as  one  which  imported  not  only  domicile, 
but  something  more  than  domicile.  "It  imports  citizenahip  and 
municipal  relations,  whereas  a  man  may  have  a  domicile  in  a  country 
to  which  be  is  an  alien,  and  where  he  haa  no  political  relations.  .  .  . 
An  inhabitant,  by  our  Constitution  and  laws,  ia  one  who  being  a 
citizen  dwells  or  has  his  home  in  some  particular  town,  where  be  has 
municipal  rights  and  duties,  and  ia  subject  to  particular  burdens; 
and  this  babitancy  may  exist  or  continue  notwithstanding  an  actual 
residence  in  another  town  or  another  country."  There  are  other 
passages  in  the  same  opinion  which,  although  used  alio  intuitu,  yet 
clearly  indicate  the  current  of  Judicial  thought;  for  example,  "The 
term  'inhabitant'  imports  many  privileges  and  duties  which  aliens 
fiannot  enjoy  or  be  subject  to,"  p.  373;  "does  not  fix  hia  domicile  or 
habitancy,"  p.  372;  "a  pretended  change  of  domicile  to  avoid  his 
taxes,"  p.  378.  There  are  other  similar  expressions  running  through 
the  whole  opinion. 

In  Lyman  v.  Fiske,  17  Pick.  231,  the  viewa  of  Chief  Justice  Parker 
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in  Harvard  College  v.  Gore  were  oonsidered  by  Chief  Jaatice  Sbftw; 
and  althoagh  ezpreseiog  no  dissent  from  the  views  of  Chief  Justice 
Parker,  it  is  evident  that  in  his  apprehenaioii  the  word  "inhabitant" 
as  used  in  the  Constitntion  imported  one  domiciled,  and  he  did  not 
deem  it  important  to  consider  whether  it  imported  anything  else  in 
relation  to  political  rights,  dnties,  and  liabilities  than  the  word  "domi- 
ciled "  would  import.  But  aa  the  viewe  of  that  mi^strate  are  never 
to  be  slightly  regarded,  and  as  he  gave  the  opinion  in  both  the  cases 
decided  by  this  court,  cited  by  Mr.  Justice  Metcatf  aa  settling  that 
the  words  "domicile,"  "habitancy,"  and  "residence"  have  not  pre- 
cisely the  same  meaning,  we  cite  from  his  opinion  to  stiow  what  hia 
views  were  of  "domicile  "  and  "habitancy."  "In  some  respects,  per- 
haps, there  is  a  distinction  between  habitancy  and  domicile,  as 
pointed  out  in  the  case  of  Harvard  College  v.  Gore,  5  Pick.  377,  the 
former  being  held  to  include  citizenship  and  municipal  relations. 
But  this  distinction  is  believed  to  be  of  no  importance  in  the  present 
case;  because  all  the  facts  and  circnmstances  which  woald  tend  to 
fix  the  domicile  would  alike  tend  to  establish  the  habitancy.  It  is 
difficntt  to  give  an  exact  definition  of  '  habitancy.'  In  general  terms, 
one  may  be  designated  as  an  inhabitant  of  that  place  which  consti- 
tutes the  principal  seat  of  his  residence,  of  bis  business,  poreuits,  con- 
nections, attachments,  and  of  bis  political  and  municipal  relations. 
It  is  manifest,  therefore,  that  it  embraces  the  fact  of  residence  at  a 
place,  with  the  intent  to  regard  it  and  make  it  bis  home.  The  act 
and  intent  must  concur,  and  the  intent  may  be  inferred  from  declar- 
ations and  condact." 

It  is  entirely  clear  that  in  his  opinion,  so  far  as  relates  to  municipal 
rights,  privileges,  and  duties,  there  is  sutwtantially  no  distinction 
between  "domicile"  and  "habitancy."  And,  as  further  illustrating 
the  views  of  that  mi^istrate  and  the  general  sentiment  of  our  people 
as  to  the  nee  of  such  language  in  legislative  enactments,  we  cite  his 
langu^e  in  Abington  v.  Xorth  Bridgewater,  23  Pick.  170,  176:  "In 
the  several  provincial  statutes  of  1692, 1701,  and  1767,  upon  this  sub- 
ject, the  terms  '  coming  to  sojourn  or  dwell,'  '  being  an  inhabitant,' 
'residing  and  continuing  one's  residence,'  'coming  to  reside  and 
dwell,'  are  frequently  and  variously  used,  and,  we  think,  they  are 
used  indiscriminately,  and  all  mean  the  same  thing,  namely,  to  desig- 
nate the  place  of  a  person's  domicile-  This  is  defined  in  the  Consti- 
tution, c.  1,  %  2,  for  another  purpose,  to  be  the  place  '  where  one 
dwelleth,  or  hath  his  home. ' " 

Authorities  could  be  multiplied  almost  indefinitely  in  which  it  has 
been  held  by  this  court  that,  bo  far  as  it  relates  to  municipal  rights, 
privileges,  powers  or  duties,  the  word  "  inhabitant"  is,  with  the  excep- 
tions before  referred  to,  universally  used  as  signifying  precisely  the 
same  as  one  domiciled.  See  Thorndike  v.  Boston,  1  Met  242,  245: 
Sears  v.  Boston,  1  Met.  250,  252 ;  Blanchard  v.  Stearns,  .5  Met.  298, 
804;  Otis  v.  Boston,  12.Cusb.  44,  49;  Bnlkley  r.  Williamstown,  8 
Gray,  493,  494. 
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As  illiutrative,  however,  of  the  fact  that  domicile  and  h&bitaDc; 
are,  for  the  ordiDary  purposes  of  citizenship,  such  as  voting,  liability 
to  taxation  and  the  like,  identical,  and  that  when  they  are  susceptible 
of  different  meaningB  they  are  used  alio  intuitu,  we  cite  the  language 
of  Chief  Justice  Shaw  in  Otin  v.  Boston,  12  Gush.  44,  49:  "Perhaps 
this  question  has  heretofore  been  aomewbat  complicated,  by  going 
into  the  niceties  and  peculiarities  of  the  law  of  domicile,  taken  in  all 
its  aspects;  and  there  probably  may  be  cases  where  the  law  of  domi- 
cile, connected  with  the  subject  of  allegiance,  and  affecting  one'a 
national  character,  in  regard  to  amity,  hostility,  and  neutrality,  ia 
not  applicable  to  this  snbjecL  But  ae  a  man  is  properly  said  to  be 
an  inhabitant  where  he  dwelleth  and  hath  his  home,  and  is  declared 
to  be  so  by  the  Constitution,  for  the  purpose  of  voting  and  being 
voted  for;  and  as  one  dwelleth  and  hath  his  home,  as  the  name  im- 
ports,  where  he  has  his  domicile,  most  of  the  rules  of  the  law  of  domi- 
cile apply  to  the  question,  where  one  is  an  inhabitant" 

A.  very  strong  case  of  retention  of  domicile,  while  in  itinere  to  a 
new  one  which  is  subsequently  reached,  is  Shaw  v.  Shaw,  98  Mass. 
158,  in  which  the  court  say  that  the  rule  of  Colton  v.  Longmeadow, 
which  merely  followed  Briggs  v.  Bochester,  "is  such  an  exception  to 
the  ordinary  rule  of  conatmction  as  ought  not  to  be  extended." 

Upon  the  whole,  therefore,  we  can  have  no  doubt  that  the  word 
"inhabitant"  as  used  in  onr  statutes  when  referring  to  liability  to 
taxation,  by  an  overwhelming  preponderance  of  authority,  meanB 
"one  domiciled."  While  there  must  be  inherent  difficulties  in  the 
decisiveness  of  proofs  of  domicile,  the  test  itself  is  a  certain  one; 
and  inasmuch  as  every  person  by  universal  accord  must  bave  a  domi- 
cile, either  of  birth  or  acquired,  and  can  have  but  one,  iu  the  present 
atate  of  society  it  would  seem  that  not  only  would  less  wrong  be 
done,  but  less  inconvenience  would  be  experienced,  by  making  domi> 
cile  the  test  of  liability  to  taxation,  than  by  the  attempt  to  fix  some 
other  necessarily  more  donbtful  criterion. 

Whether  the  cases  of  Briggs  v.  Rochester  and  Colton  ti.  Long- 
meadow  should  be  followed  in  cases  presenting  precisely  similar 
circumstances,  the  case  at  bar  does  not  require  us  to  decide;  and  we 
reserve  further  expression  of  opinion  on  that  question  until  it  shall 
become  necessary  for  actual  adjudication.  If  they  are  to  be  deemed 
authority,  they  should  certainty  be  limited  to  the  exact  facts,  where 
a  person  before  leaving  this  Commonwealth  has  fixed  upon  a  place 
certain  as  his  future  home,  and  has  determined  to  abandon  this  Com- 
monwealth for  the  purpose  of  settling  in  his  new  home,  and  is,  upon 
the  first  of  May,  without  the  Commonwealth,  in  good  faith  and  with 
reasonable  despatch  actually  upon  his  way  to  his  new  home.  The 
plaintiff  does  not  bring  himself  within  this  rule;  for  although  he 
might  have  left  the  Commonwealth  with  the  fixed  purpose  to  abandon 
it  aa  a  residence,  he  did  not  leave  it  on  his  way  to  a  place  certain 
which  he  had  determined  upon  as  his  future  residence,  and  was  pro- 
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oeeding  to  with  due  deapatch;  and,  upon  the  general  rule  that,  having 
had  a  domicile  in  this  Commonwealth,  he  remains  an  inhabitant  for 
the  purpose  of  taxation  until  he  has  acquired  a  new  domicile,  the 
intention  and  fact  had  not  concurred  at  the  time  when  this  tax  waa  ^ 
asaeased.  The  iDstrnctione  of  the  preaidiog  Judge,  therefore,  inas-  v. 
mncb  as  they  were  not  based  upon  the  rales  here  laid  down,  were  not 
•ocnratel;  fitted  to  the  facts  of  the  case,  and  the 

Exceptioat  must  be  luatained.* 


SuPKBUB  Court  or  Alabaxa.     1868. 
[ReporUd  S6  Alabama,  489.] 

The  platntiSa  were  merchants  Id  the  city  of  Montgomefy,  aning  on 
common  counts  for  goods  sold  and  delivered  to  Mra.  Effle  Young,  the 
defendant,  who  was  a  married  woman.  The  defendant  pleaded  the 
general  issue,  and  a  special  plea  averring  her  coverture  ;  the  plaintiETs 
replied,  alleging  that  her  husband  had  abandoned  her,  and  bad 
removed  from  the  State,  and  thereafter  the  defendant  carried  on 
business  on  her  own  account  and  in  her  own  name,  as  if  aole  and 
nnmaiTied.* 

Stone,  C.  J.  The  foarth  charge  given  at  the  request  of  plain  ^\ 
tiffs  in  each  of  these  cases  is  in  the  following  language ;  "  If  W.  l..\_J 
Young,  husband  of  defendant,  removed  into  the  State  of  Alabama  as 
a  place  of  refuge,  or  to  escape  arrest  iu  the  State  of  Geoi^a,  and  that 
was  his  sole  purpose,  this  would  not  give  bim  a  domicile  in  Alabama." 
Change  of  domicile  consists  of  an  act  done,  with  an  Intent.  The  act 
is  an  actual  chunge  of  residence.  The  intent,  to  effect  the  change, 
must  be  to  acquire  a  new  domicile,  either  permanent  in  purpose,  or  of 
indefinite  duration.  A  temporary  habitation,  without  intent  to  make 
it  a  permanent  home,  or  one  of  indefinite  duration,  is  not  a  change  of 
domicile.  Merrill  v.  Morriaset,  76  Ala.  433 ;  5  Amer.  &  Eng.  Encjc. 
of  Law,  863. 

The  charge  copied  hinges  the  question  of  Touog's  change  of  domicile 
on  the  purpose  with  which  he  moved  from  Geoi^a  to  Alabama.  Men 
change  their  domiciles  with  very  varying  purposes  or  motives.  The 
desire  to  live  in  a  healthier  region,  to  have  better  social  or  educa- 
tional advantages,  to  enjoy  better  church  privileges,  to  be  near  one's 
relatives,  to  live  in  a  new  and  growing  country,  and  sometimes  to  be 

»  Aec  Pfoatz  e.  Oomfbrd,  M  Pa.  420.  No  change  of  domicile  tales  place  whila 
one  U  n  iliner«  to  ■  new  domicile :  I^m&T  v.  Kahoay,  Dudley,  B2 ;  Littlefleld  v.  Brooks, 
K  He.  476 ;  BolUe}'  v.  Williimatowii,  8  Ony,  493 ;  Shaw  e.  Shaw,  9B  Hasa.  168.  —  Ed. 

*  Thia  Rtatemeat,  coDtaining  all  the  bets  seceasary  to  underataad  the  question  of 
domicile  Tailed,  is  Bubatitated  for  the  statement  of  the  reporter.  Part  of  the  opinion 
it  omitted.  — Ed.  ^ 
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relieved  of  disagreeable  surroaiidmgB,  —  these  and  many  more  msj  be 
classed  among  the  purposes  —  sole  purposes,  if  jou  please  —  with  which 
men  change  their  residenoe.  Yet,  if  the  change  be  in  fact  made  with 
the  intent  to  acquire  a  new  residence,  either  permanent  or  of  indefinite 
duration,  this  is  a  change  of  domicile.  The  intent  that  the  new  hab- 
itation shall,  or  shall  not  be,  permanent,  or  of  indefinite  doraCion,  and 
not  the  parpose  in  making  the  change,  ie  the  pivot  on  which  the  inquiry 
tarns.    The  city  court  erred  in  giving  this  charge. 

The  second  chai^  at  the  instance  of  plaintiffs  in  each  of  these  cases 
needs  niodiScation.  If  Young,  under  the  rules  declared  above,  be- 
came a  resident  of  Alabama,  then  his  return  to  Georgia  under  arrest, 
or  involuntary  confinement  there,  are,  of  themselves,  no  evidence  of  a 
change  of  domicile.' 


DITSON  «.   DITSON. 
SnPBXHX  Court  of  Khode  Island.     1666. 
[fUporUd  4  Bhode  Island,  87] 
Ajces,  C.  J.*    Although,  as  a  general  doctrine,  the  domicile  of  the 
I  bnaband  is,  by  law,  that  of  the  wife,  yet,  when  be  commits  an  offence, 

1    *£  » -  or  is  guilty  of  such  dereliction  of  duty  in  the  relation  as  entitles  her  to , 

■V  t>^'-       *  have  it  either  partially  or  totally  dissolved,  ehe  not  only  may,  but^yjg^ 

TQjJJpi-  to  avoid  condonation,  establish  a  separate  domicile  of  her  own.    This' 

she  may  establish,  nay,  when  deserted  or  compelled  to  leave  her  htis- 
band,  necessity  fl'equenUy  compels  her  to  estalJIish,  in  a  different  judi- 
cial or  State  jurisdiction  than  that  of  her  husband,  according  to  the 
residence  of  her  family  or  frieods.  Under  such  circumstances  she  gains, 
and  is  entitled  to  gain,  for  the  purposes  of  Jurisdictioa,  a  domicile  of 
her  own  ;  and  especially  if  a  native  of  the  State  to  which  she  flies  for 
refuge,  is,  upon  familiar  principles,  readily  rediutegrated  in  her  old 
domicile.  This  is  the  well-settled  doctrine  of  law  upon  the  subject 
(Bishop  on  Marriage  and  Divorce,  §g  728-730  incl.  and  cases  dted), 
and  has  by  no  court  been  more  ably  vindicated  than  by  the  Supreme 
Court  of  Massachusetts.     Harteau  v.  Harteau,  14  Pick.  181,  1S6. 

A  more  proper  case  for  the  application  in  favor  of  a  petitioner  for 
divorce  of  the  foregoing  principles  relating  to  the  jurisdiction  of  the 

'  One  confined  in  priaon  doei  not  become  domiciled  in  the  prison.  Onmt  v.  Dalliber, 
11  Conn.  234  )  Barton  v.  Barton,  74  Gi.  761.  So  one  forcibly  tvnoved  from  bis  home 
b;  military  authorities  does  not  lose  his  dotuiciln.     Hard;  v.  De  Leon,  S  Tei.  211. 

Pauppra  in  a  poorhouse  do  not  acquire  a  domicile  there.  Clad  o.  BolnnsoD,  8S  111. 
498.     Contra^  StOTgeoD  v.  Korte,  34  Ohio  St  fiSfi. 

Political  refogeea  do  not  ordinarily  relinquiah  their  domieils.  De  Booneval  r. 
De  Bonneral,  1  Curt  Eccl.  850 ;  Ennia  v.  Smith,  14  How.  400  (mmble) ;  bat  see  S.  ih 
De  Caainova,  1  Tex.  401.  —  Ed. 

*  Part  of  the  opinion  only,  involviiiK  the  queation  of  domicile,  is  ^ven,  —  Ed. 
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court  over  her  case,  and  to  the  question  of  her  domidle  in  this  State, 
can  hardly  be  imagined,  than  the  case  at  bar.     The  petitioner  is  the 
daughter  of  a  native  of  this  Stat«,  who,  thoagh  formerly  resident  in 
Boston,  has  for  many  years  past  been  domiciled  in  his  native  place. 
Little  ComptoD.    Whilst  at  school,  the  petitioner  became  acquainted 
with  an  Englishman  of  the  name  of  Ditson,  and,  in  1842,  married  him, 
without  the  knowledge  or  consent  of  her  parents,  in  New  York.    Im- 
mediately after  marriage  the  couple  went  to  Europe,  and  ^m  thenoe  i^  ^^ ' 
to  Cuba,  where  they  lived  together  several  years.    Upon  their  retom               ~4  J  ^^  ^ 
to  this  country,  she  being  in  a  feehle  and  emaciated  condition,  he  de-i  ^£>i°  "Z*^ 
serted  her  for  the  first  time  in  Boston,  and  was  absent  in  Europe,  with-  ^ 
out  leaving  any  provision  for  her,  for  about  two  years.     Upon  his      ^ 
return,  they  appear  to  have  lived  together  again ;  he,  however,  giving      / 
every  indication  of  a  morose  as  well  as  inattentive  husband.     After  a  V 
short  time,  he  deserted  her  again  in  Boston,  declaring,  upon  his  leavingr 
it  for  Europe,  that  he  cared  nothing  about  it,  or  any  person  in  it,  point- 
ing, as  the  testimony  is  put  to  us,  to  his  unfortunate  wife.     He  has   ■ 
been  absent  from  her  now  between  three  and  fonr  years,  without  com- 
municating with  her,  or  providing,  though  of  sufficient  ability,  anything                    v  i    y    . 
for  her  support,  nor  does  she  know  where  he  is,  except  that  he  has  gone                •*>''       ' 
to  Europe.     In  the  mean  time,  deserted  as  she  was,  she  was  obliged  tol  Kx*-*^'' 
return  to  her  father's  house  in  Little  Compton  ;  where,  during  this  time,  I  ' 
supported  by  him  or  by  her  own  exertions,  she  has  resided,  with  the 
exception  of  about  three  months  passed  by  her  in  Newport,  Rhode 
Island.     For  this  desertion  and  neglect  to  provide  for  her,  the  proof, 
ex  parte  M  is  true,  but  coming  from  respectable  sources,  finds  no  excuse 
in  her  conduct,  which,  according  to  it,  has  always,  so  far  as  known, 
been  that  of  a  dutiful  and  faithful  wife.  .  .  ,  Whatever  was  the  formerj 
domicile  of  the  petitioner,  we  are  satisfied  that  she  is,  and  has,  for  up- 
wards of  the  last  three  years,  been  a  domiciled  citizen  of  Rhode  Island, 
—  her  only  home,  in  the  house  of  her  father.' 

>  "  The  law  will  recognize  a  wife,  u  havtag  a  sepante  eziatonoe,  and  aepanite  inter- 
ests, and  separate  rights,  in  those  cases  when  the  «xpr«8S  object  of  all  proceedings  is  to 
■how  that  the  relation  itself  ought  to  be  dissolTcd,  or  so  modified  as  to  establish  sepa- 
ntte  interests,  and  especially  a  separate  domicile  and  home,  bed  and  bosid  being  pat,  a 
part  for  the  whole,  as  expressive  of  the  idea  of  home.  Otherwise,  the  parties  in  this 
respect  would  stand  upon  very  nneqoal  grouncls,  it  being  in  the  power  of  the  husband 
to  chsnm  his  domicile  at  will,  but  not  in  that  of  the  wife.  The  husband  might  deprive 
the  wife  of  the  means  of  enforcing  ber  rights,  and  in  effect  of  the  rights  theniselvea, 
and  at  the  protection  of  the  laws  of  the  Commonwealth,  at  the  same  time  that  his  own 
misconduct  gives  ber  a  right  to  be  reacned  from  his  power  on  account  of  his  own  mis- 
coniluct  towards  her."  Sbaw,  C.  J.,  in  Harteau  d.  Harteau,  14  Pick.  ISl.  "She 
ma;  acquire  a  separate  domicile  whenever  it  is  necessary  or  proper  that  she  should  do 
so.  The  right  spnngs  bora  the  necessity  for  its  eierciee,  and  endures  as  lon^  as  the 
necessity  continues."  .Swatne,  J.,  in  Cheever  u.  Wilson,  9  Wall.  lOS.  Aec.  Hanbniy 
cHanbury,  2[>Ala.  620;  Chapman  D.  Chapman,  129111.388;  Hunt  v.  Hunt,72N.Y. 
217.  Cmtra,  Velvorton  «.  Yelverton,  1  Sw.  &  Tr.  574  ;  Msgnire  o.  Hngnire,  7  Dana, 
181  ;  and  see  Hinds  v.  Hinds,  1  la.  36.  In  some  jurisdictions  it  is  held  that  if  a  wife 
is  living  apart  from  her  hnsbaud  for  cause,  she  mint,  for  purposes  of  divorce,  have  a 
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Sdpbkhk  Court  op  the  United  Statkb.    1884. 

[Reparud  US  UnUed  Statu,  452.) 

This  ia  an  appeal  by  tiie  executor  of  a  guardian  (Lamar)  flY>m  a 
decree  of  tbe  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  in  favor  of  tlie  plaintiff,  the  adminietTatrix  of  his 
ward.  The^b'H  p'''',vefl  *'"''  ""  i";^"""*  "f  t'"'  yprrT'H^PBt.iti»  Tlie 
guardian  alleged  that  the  property  had  been  lost  through  unfortunate 
investments ;  and  the  question  was  whether  the  law  which  governed 
the  datiea  of  the  guardian  permitted  auch  investments.' 

Grat,  J.  An  infant  cannot  cMnge  bis  own  domicile.  As  infants 
have  the  domicile  of  their  father,  he  may  change  their  domicile  by 
changing  his  own ;  and  after  his  death  the  mother,  while  she  remains  a 
widow,  may  likewise,  bj'  changing  her  domicile,  change  the  domicile 
of  the  infanta ;  the  domicile  of  the  children,  in  either  case,  following 
the  independent  domicile  of  their  parent.  Kennedy  v.  Ryall,  67  N.  Y. 
379 ;  Potinger  v,  Wighlman,  3  Meriv.  67 ;  Dedham  v.  Nalick,  16  Mass. 
135;  Dicey  on  Domicile,  97-99.  But  when  the  widow,  by  marrying 
again,  acquires  the  domicile  of  a  second  husband,  she  does  not,  by 
taking  her  children  by  the  first  husband  to  live  with  her  there,  make 
Ithe  domicile  which  she  derives  from  her  second  busbaud  their  domicile ; 
^pw^'  land  they  retain  the  domicile  which  they  had,  before  her  second  mar- 

riage, acquired  from  her  or  from  their  father.  Comner  v.  Milton,  3 
Salk.  259  ;  s.  c.  Holt,  578  ;  Freetown  v.  Taunton,  16  Mass.  52 ;  School 
Directors  v.  James,  2  Watts  &  Sergeant,  568 ;  Johnson  v.  Copeland, 
35  Alabama,  521  ;  Brown  v.  Lynch,  2  Bradford,  214  ;  Mears  v.  Sinclair, 
1  West  Virginia,  185  ;  Pothier's  Introduction  G^n^rale  aux  Coutumes, 
No.  19;  1  Bur^  Colonial  and  Foreign  Law,  39;  4  Philllmore  Inter- 
national Law  (2d  ed.)  §  97. 

The  preference  due  to  the  law  of  the  ward's  domicile,  and  the  im- 
portance of  a  uniform  administration  of  his  whole  estate,  require  that, 
,as  a  general  rule,  the  management  and  investment  of  his  property 

Kpante  domicile,  ind  onnot  clairn  tliat  of  her  hnaband.  White  o.  White,  IS  R.  I. 
'"i,  27  Atl.  606;  Dutcher  o.  Dntcher,  SB  Wis.  651. 

For  all  parpn«es  except  that  of  bringing  suit  for  divorce,  the  wife's  domicile  is  th«t 
of  b«r  bashand,  eren  if  she  is  liviiig  apart  from  him.  Wsireader  v.  Warrender,  9  Btigh, 
103 ;  Dolphin  t>.  SobbiDa,  7  H.  L.  C.  BBO ;  Cliristie's  3ucc«wlciii,  20  La.  Aon.  3S3  ; 
Gnene  v.  Windham,  13  Mc.  225 ;  Greece  n.  Oreene,  11  Pick.  410  -,  Hackettstawn  Bank 
r.  Mitchell,  28  N.  J.  L.  616.  Cvalra,  Shnte  b.  Sargent,  67  N.  H.  306,  infra,  p.  211. 
If  divorced  from  ted  alid  board,  however,  the  wife  may  and  mnst  have  ■  separate  domi- 
cile    Williams  d.  Dormer,  16  Jur.  366 ;  Barbonr  o.  Barbour,  21  How.  SS2.  ~  Ed. 

'  This  short  statement  of  facts,  presenting  snch  facta  a«  (Ju  addition  to  those  statad 
in  the  ertract  printed)  are  neceasarj  for  understanding  so  much  of  the  case  as  is 
printed,  is  snbstitnted  for  the  Blatement  b;  Hr.  Jaetice  Gray.  Part  of  the  opinion  i* 
omitted,  —  Ed- 
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shoold  be  governed  by  the  law  of  the  State  of  his  domicile,  especially 
when  he  actually  restdes  there,  rather  than  by  the  law  of  any  State  in 
which  a  guardian  01:13'  ha^'e  been  appointed  or  tn&y  have  received  some 
property  of  the  ward.  If  the  duties  of  the  guardian  were  to  he  exclu- 
siveiy  regulated  by  the  law  of  the  State  of  hla  appointment,  it 
follow  that  in  any  case  in  which  the  temporary  residence  of  the  ward 
was  changed  from  State  to  State,  from  considerations  of  health,  educa- 
tion, pleasure,  or  convenience,  and  guardians  were  appointed  in  each 
State,  the  guai'dians  appointed  in  the  different  States,  even  if  the 
same  persons,  might  be  held  to  diverse  mles  of  accounting  for  different 
parts  of  the  ward's  property.  The  form  of  accounting,  so  far  as  cou- 
ccrns  the  remedy  only,  must  indeed  be  according  to  the  law  of  the 
court  in  which  relief  is  sought ;  hut  the  general  rule  by  which  the 
guardian  is  to  be  held  responsible  for  the  investment  of  the  ward's 
property  is  the  law  of  the  place  of  the  domicile  of  the  ward.  Bar,  In- 
ternational. Law,  §  106  (Gillespie's  translation),  438;  Wharton,  Con- 
flict of  Laws,  5  259. 

It  may  be  suggested  that  this  would  enable  the  guardian,  by  chang- 
ing the  domicile  of  bis  ward,  to  choose  for  himself  the  law  by  which  he 
should  account.     Not  so.    The  father,  and  after  his  death  the  widowed 
mother,  being  the  natural  guardian,  and  the  person  from  whom  tlie 
ward  derives  his  domicile,  may  change  that  domicile.     But  the  ward| 
does  not  derive  n  domicile  from  any  other  than  a  natural  guardian, 
testamentary  gaai'dian  nominated  by  the  father  maj'  have  the  same 
control  of  the  ward's  domicile  that  the  father  had.     Wood  v.  Wood,  6 
Paige,  596,  605.    And  any  guardian,  appointed  in  the  State  of  the(>_  .I.J 
domicile  of  the  ward,  has  been  generally  held  to  have  the  power   -'' '  ■'*  ' 
changing  the  ward's  domicile  from  one  county  to  another  within 
same  State  and  under  the  same  law.     Cutts  v,  Haakins,  9  Mass.  543 
Holyoke  v.  Haskins,  5  Pick.  20 ;  Kirkland  u.  Whatelj-,  4  Allen,  462  ;  . 

Anderson  v,  Anderson,  42  Vermont,  350 ;  £ix  parts  Bartlett,  4  Brad-  A  ^ 

ford,  221 ;  The  Queen  p.  Whitby,  L.  R.  5  Q.  B.  325,  331.     But  it  is  \     -.  -^  ' 

very  doubtful,  to  say  the  least,  whether  even  a  guardian  appointed  ini     ,\   (VV 
the  State  of  the  domicile  of  the  ward  (not  being  the  natural  guardian  I  (jjt^^       0 
or  a  testamentary  guardian)  can  remove  the  ward's  domicile  beyondl     \^ 
the  limits  of  the  State  in  which  the  guardian  is  appointed  and  to  which 
bis  legal  authority  is  confined.     Douglas  v.  Douglas,  L.  R.  12  Eq.  617, 
625  ;  Daniel  v.  Hill,  52  Alabama.  430  ;  Story,  Conflict  of  Laws,  S  506, 
note ;  Dicey  on  Domicile,  100, 132.     And  it  is  quite  clear  that  a  guard- 
ian appointed  in  a  State  in  which  the  ward  is  temporariii'  residing  can-  ,  ^  .'■ 
not  change  the  ward's  permanent  domicile  from  one  State  to  another.         1         •  —"■ 

The  case  of  snch  a  guardian  differs  from  that  of  an  executor  of,  orV^'  .'■.* 
a  trustee  under,  a  will.     In  the  one  case,  the  title  in  Ihe  property  is  in  I Y .  - 
the  executor  or  the  trustee  ;  in  the  other,  the  title  in  the  property  is  in    Xd  ^  ** 
the  ward,  and  the  guardian  has  only  the  custody  and  management  of 
it,  with  power  to  change  its  investment.     The  executor  or  trustee  is 
appointed  at  the  domicile  of  the  testator ;  the  guardian  is  most  fitly 
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appointed  at  the  domicile  of  Ifae  ward,  aod  maj  be  appointed  in  any 
State  in  which  the  person  or  any  property  of  the  ward  is  found.  Tbe 
igeneral  rale  which  governs  the  adminiatFatioti  of  the  property  in  the 
|one  case  may  be  the  law  of  the  domicile  of  the  testator ;  in  the  other 
case,  it  is  the  law  of  the  domicile  of  the  ward. 

As  the  law  of  the  domidle  of  the  ward  has  no  extraterritorial  effect, 
except  by  the  comity  of  the  State  where  the  property  is  situated,  or 
where  the  guardian  is  appointed,  it  cannot  of  course  prevail  against  & 
statute  of  the  State  in  which  the  qneetion  is  presented  for  adjudication, 
expressly  applicable  to  the  estate  of  a  ward  domiciled  elsewhere. 
Hoyt  V.  Spragne,  103  U.  S.  613.  Gases  may  also  arise  with  facte  ao 
peculiar  or  so  complicated  as  to  modify  the  degree  of  influence  that  the 
court  in  which  the  guardian  ia  called  to  aooonnt  may  allow  to  the  law 
of  the  domicile  of  the  ward,  consistently  with  doing  Justice  to  the  par- 
ties before  it.  And  a  guardian,  who  had  in  good  faith  conformed  to 
the  law  of  the  State  in  which  he  was  appointed,  might  perhaps  be  ex- 
cused for  not  having  complied  with  stricter  rules  prevailing  at  the 
domicile  of  the  ward.  But  in  a  case  in  which  the  domicile  of  the  ward 
has  always  been  in  a  State  whose  law  leaves  much  to  the  discretion  of 
the  guardian  in  the  matter  of  iuvestments,  and  he  has  faitbfuUy  and 
prudently  exercised  that  discretion  with  a  view  to  the  pecuniary  inter- 
ests of  the  ward,  it  would  be  inconsistent  with  the  principles  of  equity 
to  charge  him  with  the  amount  of  the  moneys  invested,  merely  because 
he  has  not  complied  with  the  more  rigid  rules  adopted  by  the  courts  of 
the  State  in  which  he  was  appointed. 

The  domicile  of  William  W.  Sims  dnring  his  life  and  at  the  time  of 
his  death  in  1850  was  in  Geoi^.  This  domicile  continued  to  be  the 
domicile  of  his  widow  and  of  their  infant  children  nntil  they  acquired 
new  ones.  In  1853,  the  widow,  by  marrying  the  Eev.  Mr.  Abercrom* 
bie,  acquired  his  domicile.  But  she  did  not,  by  taking  the  infants  to 
the  faonie,  at  first  in  New  York  and  afterwards  in  Connecticut,  of  her 
new  husband,  who  was  of  no  kin  to  the  children,  was  under  no  legal 
obligation  to  support  them,  and  was  in  fact  paid  for  their  board  out  of 
their  property,  make  his  domicile,  or  the  domicile  derived  by  her  from 
him,  the  domicile  of  the  children  of  the  first  husband.  Immediately 
upon  her  death  in  Connecticut,  in  1859,  these  children,  both  under  ten 
years  of  age,  were  taken  back  to  Georgia  to  the  house  of  their  father's 
mother  and  unmarried  siater,  their  own  nearest  surviving  relatives; 
and  they  continued  to  live  with  their  grandmother  and  aunt  in  Georgia 
until  the  martiage  of  the  aunt  in  January,  1860,  to  Mr.  Micon,  a  cit- 
izen of  Alabama,  after  which  the  grandmother  and  the  children  resided 
with  Mr.  and  Mrs.  Micou  at  their  domicile  iu  that  State. 

Upon  these  facts,  the  domicile  of  the  children  was  always  in  Georgia 
from  their  birth  until  January,  1860,  and  thenceforth  was  either  in 
Georgia  or  in  Alabama.  As  the  rules  of  investment  prevailing  before 
1863  in  Georgia  and  in  Alabama  did  not  substantially  differ,  the  ques- 
tion in  which  of  those  two  States  their  domicile  was  is  immaterial  to 
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the  decision  of  this  cue ;  tuid  it  is  therefore  unneceBsary  to  consider 
whether  their  grandmother  was  their  nataral  guardian,  and  as  ench 
had  the  power  to  change  their  domicile  from  one  State  to  another. 
See  Hai^rave's  note  66  to  Co.  Lit.  88  b  ;  Beeve,  Domestic  Relations,  ., 

815;  2  Kent,  Com.  219;  Code  of  Geor^a  of  1861,   S§  1754,  2452;  .  (>-i\ 

Dardeu  v.  Wyatt,  15  Geo^a,  414.  -       ^  «^ 

WheUier  the  domicile  of  Lamar  in  December,  1655,  when  be  was) '  -  -^ 
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appointed  In  New  York  goardian  of  the  infaots,  was  in  New  York  orl      K\  \J 
in  Geoi^a,  does  not  distinctl}'  appear,  and  is  not  material ;  becaane,  ^ 
for  the  reasons  already  stated,  whereveF  his  domicile  was,  his  duties  as 
guardian  in  the  management  and  investment  of  the  property  of  his 
wards  were  to  be  regnlated  by  the  law  of  their  domicile. 

On  petition  for  re-heariog,  GaAT,  J.,  said  (114  U.  S.  218) :  If  the 
domicile  of  the  father  was  in  Florida  at  the  time  of  his  death  in  1850, 
then,  according  to  the  principles  stated  in  the  former  opinion,  the  dom- 
imle  of  his  children  oontinaed  to  be  in  that  State  until  the  death  of 
their  mother  in  Connecticut  in  185d.  In  that  view  of  the  case,  the 
question  would  be  whether  they  afterwards  acquired  a  domidle  in 
Georgia  by  taking  up  their  residence  there  with  their  paternal  grand- 
mother. Although  some  books  speak  only  of  the  father,  ort  in  the 
case  of  his  death,  the  mother,  as  guardian  by  nature  (1  Bl.  Com.  461 ; .  (],A-j|^  ^  *  ) 
2  Kent,  Com.  219),  it  is  clear  that  the  grandfather  or  grandmother,  when 
the  next  of  kin,  is  such  a  guardian.  Hargrare,  note  66,  to  Co.  Lit. 
88  b;  Reeve,  Dom.  Rel.  31o.  See  also,  Darden  v.  Wyatt,  15  Ga.  414. 
In  the  present  case,  the  infants,  when  their  mother  died  and  they  went 
to  the  home  of  their  paternal  grandmother,  were  under  ten  years  of 
age ;  the  grandmother,  who  appears  to  have  been  their  only  eurriving 
grandparent  and  their  next  of  kin,  and  whose  only  living  cliild,  an  nn- 
married  daughter,  resided  with  her,  was  the  head  of  the  family ;  and 
upon  the  facts  agreed  it  is  evident  that  the  removal  of  the  infants  after 
the  death  of  both  parents  to  the  homo  of  their  grandmotiier  in  Georgia 
was  with  Lamar's  consent  Under  these  circumstances,  there  can  be 
no  doabt  that  by  taking  up  their  residence  with  her,  they  acquired  her 
domicile  in  that  State  in  1859,  if  their  domicile  was  not  already  thereu^ 

'  The  domicile  at  ui  infaat  folluwa  that  of  hi*  btliet :  Hetcalf  ».  Lowther,  6S  Al>. 
812 ;  Kennedy  v.  Ryall,  67  K.  Y.  378  ;  and  k>  long  m  the  infant  is  uot  emancipated 
he  ran  obtain  no  other  domicile,  though  living  away  from  hia  father's  home  :  Wbeeler 
V.  Borrow,  18  Ind.  14  ;  even  if  he  hu  ran  away  from  home  :  Bangor  t>.  ReadGeld,  SB 
U*b  00  ;  or  ha*  been  bound  out  to  Berviee  by  the  pablic  aathoiitiea :  Oldtawn  e.  Fal- 
Dwatfa,  40  He.  lOS. 

Upon  the  death  of  the  father,  the  mother's  domicile  ordinuily  becomes  that  of  the 
minor,  andif  ahe  beingnu'juni  changes  her  domicile  that  of  the  child  foIlowB  ;  snl^ect 
perikap*  to  the  condition  that  the  change  be  made  Ixmajide,  and  not  for  the  purpose  of 
Mcnring  an  advantage  at  the  expense  of  the  chUd  or  the  child's  eatate.  Fotinger  r. 
Wightman,  S  Her.  07;  Brown  r.  Lynch,  2  Bndf  214  ;  School  Directors  t>.  Jsmes,  2 
W.  Ic  S.  508.  A  poathomooa  child,  therefore,  takes  the  domicile  of  the  mother  at  it* 
Urth;  Watson  b.  Bondnrant,  80  La.  Ann.  1303  (tmbU).  If,  however,  the  mother 
marries  sgaio,  since  she  i*  no  longer  tui  jurii,  she  cannot  affect  the  domicile  of  the 
niuor :  School  Director*  o,  James,  2  W.  4  S.  S6S ;  Allen  v.  Thomason,  11  Humph. 
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SHUTE  V.  SARGENT. 

SuPBEVS  Court  of  Nbw  Hampshire.    1892. 

[Reported  67  Neia  Bampihire,  305.] 

Blodoett,  J.*  Tbe  maxim  tbat  the  domicite  of  the  wife  follows  that 
of  her  husband  "  results  from  the  general  principle  tbat  a.  persoa  who  if  • 
uudcr  the  power  and  authority  of  another  possesses  no  right  to  choose 
a  domicile.''  Storj',  Confl.  Laws,  s.  46.  "By  marriage,  husband  and 
wife  become  one  person  in  law,  —  that  is,  the  very  being  or  legal  exist- 
ence of  the  wife  ia  suspended  during  the  marriage,  or  at  least  is  incor- 
porated and  consolidated  into  chat  of  tbe  husband,  under  whose  wing, 
protection,  and  cover  she  performs  everything."  1  Bl.  Com.  442.  Such 
being  the  common-law  status  of  the  wife,  her  domicile  necessarily  fol- 

G3e  {contra,  SucceMion  of  Lewis,  10  La.  Ann.  78S  ;  and  wa  Wheeler  o.  HollU,  16  Tei. 
£22) ;  &Q<i  tberefore  if  the  mother  remarries  before  the  birth  of  the  posthnmons  child, 
the  child  takes  the  domicile  of  its  mother  before  the  second  marriage  :  Oxford  v. 
Bethany,  19  Cono.  2S9. 

An  infant  does  not  get  the  domicile  of  an  appointed  guardian  ex  officio  if  the  infant 
actually  lives  elsewhere.  Louisville  c.  Sherley,  80  Ky.  71 ;  School  Directors  d.  Jaiuee, 
2  W.  &  S,  668 ;  Prtigru  v.  Ferguson.  8  Rich.  Eq.  378.  The  guardian  may,  however, 
change  the  infant's  domicile  by  changing  the  actnal  home  of  the  infant  vithin  the 
State.  Kirlcland  u.  Whately,  4  AU.  462 ;  eoMra,  Marheineke  u.  Grotbana,  72  Mo. 
204.  He  cannot,  however,  change  the  ward's  domicile  outaide  the  State,  since  hia 
authority  over  the  ward's  person  ceaaes  at  the  State  line.  Douglas  b.  Douglas,  L.  R. 
12  Ei;.  61 7,  625 ;  Robins  v.  Weeks,  5  Mart  N.  a.  379  ;  Tremmell  n.  Tmmmell,  20  Tex. 
408  ;  hut  see  Wood  it.  Wood,  5  Paige,  5M,  605;  Wheeler  u.  HoUie,  19  Tei.  622.  A 
fortiori  such  a  chaoge  cannot  be  made  without  tbe  giuidian's  consent.  Hiestand  tr, 
Euns,  3  Blackf.  S46  ;  Hunday  d.  Baldwin,  79  Ky.  121. 

Ad  eiuancipated  minor  may  acquire  a  new  domicile  by  bis  own  will  :  Liibec  d.  East- 
port,  3  Me.  220  \  and  such  minor  no  longer  shares  a  new  domicile  acquired  by  the 
father;  Lowell  v.  Newport,  66  Me.  78;  or  by  the  mother,  after  the  father's  death: 
Dennysrille  i>.  Treecott,  30  Me.  470 ;  Charleatown  i>.  Boston,  IS  Mass.  469.  After 
emancipaCiOD  the  father  caanot  change  the  child'a  domicile.  In  re  Vaiice,  92  Cal.  195, 
28  Pac.  229. 

In  Georgia,  where  a  guardian  has  no  right  to  restrain  the  person  of  a  ward  twenty  ■ 
years  old,  such  a  ward  may  acquire  a  domicile  by  his  own  choice.     Hoberts  it.  Walker, 

18  Ga.  6. 

An  apprentioe  takes  the  domicile  of  bis  manter.     Madilox  u.  S.,  32  Ind.  111. 

An  insane  person,  though  under  guardian  ship,  may  yet  change  his  domicile  if  he  in 
fact  retains  stilBcient  power  of  will.  Culver's  Appeal,  48  Conn.  165;  Concord  v. 
Rumney.  45  N.  H.  423 ;  Mowry  a.  Latham,  17  R.  I.  480,  28  Atl.  13.  A  person  mm 
Gompaa  from  birth,  continuing  to  live  in  his  father's  family  after  renching  his  mi^or< 
ity,  follows  bis  father's  domicile.  Sharpe  «.  Crinpin,  L.  R.  I  P.  *  D.  811 ;  Monroe  v. 
Jnckaon,  fi5  Me.  66  ;  Upton  v.  Nortbbridge,  15  Mass.  237.  If  such  a  person  haa  an 
appointed  griardiau,  the  latter  may  change  the  domicile  of  the  ward  into  his  own  fam- 
ily by  making  him  an  inmate  of  it :  Holyoke  i;.  HasUina,  6  Pick.  20  ;  Jackson  d.  Polk, 

19  Ohio  S.  28 :  or  even,  it  has  been  held,  to  a  new  inclEpendent  home  :  Anderson  e 
Anderson,  43  Vt.  350,  It  baa  lieen  hold  that  if  one  non  com/xw  becomes  emancipatad 
by  the  death  of  liis  imrents  and  the  failure  of  appointment  of  a  guardian,  he  may  gain 
aresidence  where  he  acliiBlly  lives,     GanlinerB.  Farmington,  45  Me,  537,— Ed, 

'  The  opinion  only  is  given  :  it  sufficiently  states  the  case.  —  Ed. 
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lowed  ber  hasband's,  and  the  maxim  applied  withoot  limitation  or 
qnatiflcation. 

fiut  the  coomon-law  theory  of  marriage  has  lately  ceased  to  obtain 
eTerywbere,  and  especially  in  this  State,  where  the  law  has  long  rect%- 
nized  the  wife  as  haviog  a  separate  existence,  separate  rights,  ami 
separate  interests.  Id  respect  to  the  dutiea  and  obligations  which  arise 
from  the  contract  of  marriage  and  constitute  its  object,  husband  and 
wife  are  atill,  and  mnst  continue  to  be,  a  legal  unit;  but  so  completely 
has  the  ancient  unity  become  dlBsevered,  and  the  theory  of  the  wife's 
serritude  superseded  by  the  tiieory  of  equality  which  has  been  estab- 
lished by  the  legislation  and  adjudications  of  the  last  half  century,  that 
she  now  stands,  almost  without  an  exception,  upon  an  equality  with  . 

the  husband  as  to  property,  torts,  contracts,  and  civil  rights.    Pub.  Sts.,  /v^'^ 

c  176 ;  ti.,  0.  90,  s.  9  ;  Seaver  v.  Adams,  66  N.  H.  142,  143,  and  an-  ,    ^ 

thorities  cited.     And  since  the  law  puts  her  upon  an  equality,  so  thab  ^t'-^       j\ 

he  now  has  no  more  power  and  authority  over  her  than  she  has  over! A^j  \,^        -; jL:  ^  »  \  ^  ■ 
hiro,  no  reason  would  seem  to  remain  why  she  may  not  acquire  a  sepaJ  .       k«*^  V?      .^ 
■  rate  domicile  for  every  purpose  known  to  the  law.     If,  however,  ther^  \(^    -    \  V  ^V'^''     i**'^ 
are  exceptional  cases  when  for  certain  purposes  it  might  properly  be    ii.ti*jio'*'  Ir"    "^ 
held  otherwise,  there  can  be  in  this  jurisdiction  no  reason  for  hoiding^^A    ,      j^  -^ 
that  when  the  husband  has  forfeited  his  iqarital  rights  by  his  misb^  "       ^  t*^ 
bavior,  the  wife  maj'  not  acquire  a  separate  domicile,  and  exercise  the  ajJu 
appertaining  rights  and  duties  of  citizenship  with  which  married  women    i 
have  become  invested.    To  hold  otlierwise  would  not  only  break  the 
line  of  consistency  and  progress  which  has  been  steadily  advanced  untjl 
the  ancient  legal  distioctions  between  the  sexes,  which  were  adapted  to 
a  condition  that  has  ceased  to  exist  and  can  never  return,  have  been 
largely  swept  away,  bat  it  would  also  be  subversive  of  the  statutory 
right  of  voting  and  being  elected  to  office  in  educational  matters  which 
wives  now  possess  (Pub.  Sts.,  c.  90,  ss.  9,  14),  inasmuch  as  it  would 
compel  the  innocent  wife  to  reside  and  make  her  home  in  whatever 
voting  precinct  the  offending  husband  might  choose  to  fix  his  domicile, 
or  to  suffer  the  deprivation  of  the  elective  franchise ;  and  if  he  should 
remove  his  domicile  to  another  State,  and  she  should  remain  here,  the 
exercise  of  all  her  rights  dependent  upon  domicile  would  be  similarly 
affected. 

This  cannot  be  the  law.  On  the  contrary,  the  good  sense  of  the 
thing  is,  that  a  wife  cannot  be  divested  of  the  right  of  suffrage,  or  be 

deprived  of  any  civil  or  legal  right,  by  the  act  of  her  husband  ;  and  so  i '      -  - 

we  take  the  law  to  be.     Whenever  it  is  neoessary  or  proper  for  her  tol  \    .  ,i '  \ 

acquire  a  separate  domicile,  she  may  do  so.     This  is  the  rule  for  the]  .  A"  V ' 

purposes  of  divorce   (Payson  v.  Fayson,  34  N.  H.  518;    Cheever  v.  S^'      \ 

Wilson,  9  Wall.  108,  124;  Diteou  v.  Ditson,  4  R.  I.  87,  107  ;  Hardingi^  i  ■'^ 
V.  Alden,  9  Greenl.  140),  and  it  is  the  true  rule  for  all  purposes.  i  ^      '       .         ' 

Upon  these  views,  the  testatrix  was  domiciled  in  this  State  at  the  \     \   ' ' 

time  of  her  decease,  and.  as  the  consequence,  distribution  of  her  estate  V  ;  -  '      '        \ 
is  to  be  made  accordingly.     Goodall  v.  Marshall,  11  N.  H.  88;  Vande-  ^     \  ' 
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w&lker  V.  Bollios,  63  N.  H.  460,  463,  464.  The  righto  of  ber  husband 
therein  are  not  affected  by  bis  written  assent  to  the  will.  The  Uassa- 
cbosetts  Btatate,  making  each  assent  binding,  has  no  extraterritorial 
force,  and  there  is  no  principle  upon  which  it  can  be  given  effect  in  this 
Jurisdiction  without  violating  the  positive  enactments  of  our  statute 
relative  to  the  husband's  distributive  share  in  his  deceased  wife's  estate. 
Pub.  Sta.,  c.  195,  bb.  12, 13.  This  cannot  be  done.  If  the  result  shall 
be  to  give  to  this  husband  a  benefit  which  the  testatrix  did  not  intend 
he  should  receive,  and  which  in  Justice  be  ought  not  to  have,  it  ia  to  be 
regretted ;  but  hard  cases  cannot  be  permitted  to  make  bad  eqnitj-  any 
more  than  bad  law.  Ca»e  ditcharged.^ 


BEEGNEB  &.  ENGEL  BREWING  CO.  v.  DRETFUS. 
Sdpkbicb  Judicial  Codkt  of  Massachusktts.  1SQ9. 
iRepmUd  173  Mauackiutttt,  194.) 
HoLHKS,  J.*  This  is  a  suit  by  a  Pennsylvania  corporation  to  recover 
a  debt  for  goods  sold  and  delivered  here.  The  only  defence  is  a  dis- 
charge in  insolvency  under  our  statutes,  which  of  course  commonly  ia 
DO  defence  at  alL  This  was  reafflrmed  nnanimously  in  1690,  after  fbll 
consideration  of  the  objections  now  uiged ;  and  it  was  decided  also, 
not  for  the  first  time,  that  the  general  language  of  the  insolvent  law 
was  not  intended  to  affect  access  to  Massachusetts  courts  by  &  local 
rule  of  procedure  unless  the  substantive  right  was  barred  by  the  dis- 
charge. Phceniz  National  Bank  v.  Batcheller,  151  Mass.  589.  The 
grounds  urged  for  an  exception  in  the  present  case  are :  that  the  plain- 
tiff, although  ite  brewery  and  main  offices  are  in  Pennsylvania,  haa  an 
office  in  Boston,  and  maiataina  here  a  complete  outfit  for  the  distribu- 
tion of  its  products ;  that  it  has  a  license  of  the  fourth  class  under  Pub. 
Sto.  c.  100,  §  10 ;  and  that  it  has  complied  with  the  laws  regulating 
foreign  corporations  doing  business  here,  including,  we  assume,  that 
which  requires  the  appointment  of  the  commissioner  of  corporations  its 
"attorney  upon  wtiom  all  lawful  processes  in  any  action  or  proceed- 
ing against  it  may  be  served."  St.  1884,  c.  330,  §  1.  See  St.  1895, 
G.  157.  .  .  .  The  independent  ground  on  which  it  is  uiged  that  the 
plaintiff  is  subject  to  the  insolvent  law  in  the  present  case  is  that  the 
plaintiff  ia  domesticated  in  this  State,  as  shown  by  the  facte  above 
recited,  of  which  the  appointment  of  an  attorney  is  only  one.  The 
word  "  domesticated,"  which  was  used  in  tbe  argument  for  the  defend- 
ant, presento  no  definite  legal  conception  which  has  any  bearing  upon 
the  case.  We  presume  that  it  was  intended  to  convey  in  a  conciliatory 
form  the  notion  that  the  plaintiff  was  domiciled  here,  —  "  resident,"  itt 

»  Aee.  In  re  Flomnce,  64  Hon,  328.  —  Ed, 

*  Tha  aUtniiBnt  of  facts  and  put  of  the  opinion  are  omitted —  En. 
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the  langaage  of  Pab.  Sta.  o.  157,  3  SI)  —  uid  therefore  barred  by  the 
langoflge  and  legal  operatioD  of  the  act.  It  could  not  be  contended 
that  the  corporation  waa  a  ciUzen  of  Massachusetts.  In  sach  sense  as 
it  is  a  citizen  of  any  State,  it  is  a  citizen  of  the  State  which  creates 
it  and  of  no  other.  Bnt  there  are  even  greater  objections  to  a  doable 
domicile  than  there  are  to  double  citizenship.  Under  the  law  as  it  has 
been,  a  man  might  find  himself  owing  a  double  allegiance  without  any 
choice  of  hia  own.  But  domidle,  at  least  for  any  given  purpose,  is 
single  by  its  essence.  Dicey,  Confi.  of  Laws,  95.  A  corporation  does 
not  differ  from  a  natural  person  in  this  respect  If  any  person,  natural 
or  artificial,  as  a  result  of  choice  or  on  technical  grounda  of  birth  or 
creation,  has  a  domicile  in  one  place,  it  cannot  have  one  elsewhere,  be- 
cause what  tbe  law  means  by  domicile  is  the  one  technically  pre-eminent 
headquarters,  which,  as  a  result  either  of  fact  or  of  fiction,  every  person 
is  compelled  to  have  in  order  that  by  aid  of  it  certain  rights  and  dntiesi 


naesij 
It  iaf 


which  have  been  attached  to  it  by  the  law  may  be  determined.     

settled  that  a  corporation  has  its  domicile  in  the  Jurisdiction  of  tbo\ 
State  which  created  it,  and  as  a  consequence  that  it  has  not  a  domicile) 
anywhere  else.  Boston  Investment  Co.  v.  Boston,  158  Mass.  461,  463, 
'«»  ■  Shaw  V.  Qaincy  Mining  Co.,  145  U.  S.  444,  450 ;  Martine  v.  In- 
•vrnational  Ins.  Co.,  68  N.  Y.  889,  846.  The  so-caUed  modifications 
of  tbis  rule  by  statutes  like  the  act  of  1884  do  not  modify  it,  because 
JuTJsdi/ition  of  the  ordinary  personal  actions  does  not  depend  upon 
domicile,  but  only  upon  such  presence  within  the  jurisdiction  as  to  make 
service  possible.  See  In  re  Hohorst,  150  U-  S.  663.  But  the  operation 
of  our  insolvent  law  by  its  very  terms  may,  and  in  this  case  does,  de- 
pend upon  the  domicile  of  the  creditor,  and  as  there  can  be  no  doubt 
either  in  fact  or  in  law  t^t  the  plaintiff  was  domiciled  in  Pennsylvania 
in  such  a  sense  that  a  statate  like  Pub.  Sts.  e.  157,  §  1,  would  hit  it 
there,  it  cannot  have  been  domiciled  here  for  the  same  purpose  at  the 
same  time. 

Judffmentfor  the  piaintiff  t^ffirmed}' 
Field,  C.  J.,  dissenting. 

>  Ace.  GenoHiU  F.  I.  Co.  v.  Franois,  II  WUL  210 ;  Cook  u  Higsr,  3  Col.  SSfl  ; 
Chafes  V.  Fonith  Nat  Bank,  71  He.  614 ;  B.  *  0.  R  It.  v.  Olana,  28  Md.  287. 

Dicta  in  the  Eagliah  caaes  are,  hnwever,  antra.  Sawby  «.  Van  Oppen,  L.  R. 
7  Q.  B.  SSS  ;  RosaeU  v.  Camb«rort,  2S  Q.  B.  D.  G2S.  "I  think  that  thU  compaor 
xiay  properlj'  be  deemed  both  Scotch  and  English.  It  may,  for  parpoaea  of  jnrie- 
diction,  be  deemed  to  have  two  domicilea.  Ita  buainesi  i*  necessarily  carried  on  by 
agent*,  and  I  do  not  know  *hy  its  domidle  ihonid  be  oonsidered  to  be  eonSned  t«  the 
place  where  th*  goods  are  manufactured.  Ths  bnsineas  transacted  in  England  is  very 
extcnsire.  The  places  of  bnaineae  may,  for  the  porpoBsa  of  jnrisdiotion,  properly  bo 
deemed  the  domicile. "  —  Lord  St  Leonards  in  Carron  Iron  Co.  v.  Madareu,  G  H.  L.  C. 
iia,  U0._Eo. 

In  Haitine  «.  Intematioaal  L.  Ins.  8oc.,  63  N.  T.  8S9,  an  English  company  with  a 
peniuaiMit  genanl  agency  in  New  York  was  bald,  as  to  biisinesa  done  throngh  sncb 
agency,  to  have,  in  time  of  war,  a  commercial  (though  not  an  ordinan  civil)  domicile 
in  New  York. 
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HAYS  V.   PACIFIC  MAIL  STEAMSHIP  00. 

SuPBBHK  Court  of  the  Uhited  States.     1855. 

[BeporUd  17  Eoward,  G90.] 

Nelson,  J.  This  is  a  writ  of  error  to  the  District  Court  for  the 
NortlierD  District  of  Califomia. 

The  suit  was  brought  in  the  District  Court  by  the  companj',  to 
recover  back  a  sum  of  money  which  they  were  coai[)elled  to  pay  to  the 
defendant,  as  taxes  assessed  in  the  State  of  California,  upon  twelve 
stcamsiiips  belonging  to  them,  which  were  temporarily  within  the  Jaris> 
diction  of  the  State. 

The  complaint  seta  forth  that  the  plaintiffs  are  an  incorporated  con^ 
pany  by  the  laws  of  New  York ;  that  all  the  stockholders  are  residents 
and  citizens  of  that  State  ;  that  ttie  principal  office  for  transacting  the 
business  of  the  company  is  located  in  the  city  of  New  York,  but,  for 
the  better  transaction  of  their  business,  they  have  agencies  in  the  city 
of  Panama,  New  Grennda,  and  in  the  city  of  San  Francisco,  Califor- 
nia; that  they  have,  also,  a  naval  dock  and  sbi[)3'ard  at  the  poit  of 
Benicia.  of  that  State,  for  furnishing  and  repairing  their  steamers; 
that,  on  the  arrival  at  the  port  of  San  Francisco,  they  remain  no  lunger 
than  is  necessary  to  land  their  passengers,  mails,  and  freight,*  usually 
done  in  a  day ;  they  then  proceed  to  Benicia,  and  remain  for  repairs 
and  refitting  until  the  commencement  of  the  next  voyage,  usually  some 
ten  or  twelve  days  ;  that  the  business  in  which  they  are  engaged  is  in 
the  transportation  of  passengers,  merchandise,  treasure,  and  tbe 
United  States  mails,  between  the  city  of  New  York  and  the  dty 
of  Snn  Francisco,  by  way  of  Panama,  and  between  San  Francisco 
and  different  ports  in  the  Territory  of  Oregon  ;  that  the  company  are 
sole  owners  of  the  several  vessels,  and  no  portion  of  the  interest  is 
owned  by  citizens  of  the  State  of  California ;  that  the  vessels  are  all 
ocean  steamships,  employed  exclusively  in  navigating  the  waters  of  the 
ocean  ;  that  all  of  them  ai-e  duly  registered  at  the  custom-house  in  New 
York,  where  the  owners  reside  ;  that  taxes  have  been  assessed  upon  all 
the  capital  of  the  plaintiffs  represented  by  the  steamers  in  the  State  of 
New  York,  under  the  laws  of  that  State,  ever  since  they  have  been 
employed  in  the  navigation,  down  to  the  present  time;  that  the  said 
steamships  liave  been  assessed  in  the  State  of  California  and  county  of 
San  Francisco,  for  the  ycjir  beginning  1st  July,  1851,  and  ending  30th 
June,  1852,  claimins  the  assessment  as  annually  due,  under  an  act  of 
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the  legislatare  of  the  State ;  that  the  taxes  asaessed  amoant  to 
111,962.50.  and  were  paid  Qnder  protest,  after  one  of  the  vessels  was 
advertised  Tor  sale  by  the  defendant,  in  order  to  prevent  a  sale  of  it. 

To  tbis  complaint  the  defeodant  demarred,  and  the  court  below  gave 
judgment  for  ttie  plaintifls. 

By  the  3d  eectioii  of  tbe  Act  of  CoDgreiia  of  Slat  December,  1792,  it 
13  provided  that  every  ship  or  vessel,  except  as  thereafter  provided, 
shall  be  registered  by  the  collector  of  the  district,  in  which  shall  be 
comprehended  the  port  to  which  the  ship  or  vessel  shall  belong  at  the 
time  of  her  r^atry,  and  which  port  shall  be  deemed  to  be  that  at  or 
nearest  to  which  the  owner,  If  there  be  but  one,  or,  if  more  than  one, 
nearest  to  the  place  where  the  hasband,  or  acting  and  managing  owner, 
nsually  resides ;  and  the  name  of  the  ship,  and  of  the  port  to  which 
she  shall  so  belong,  shall  be  painted  on  her  stern,  on  a  black  ground, 
in  white  letters  of  not  less  than  three  inches  in  length ;  and  if  any  ship 
or  vessel  of  the  United  States  shall  be  fonnd  without  having  her  name, 
and  the  name  of  the  port  to  which  she  belongs,  painted  in  the  mannor 
mentioned,  the  owner  or  owners  shall  forfeit  fifty  dollars. 

And  by  the  Act  of  29th  July,  1850  (9  Stats,  at  Large,  440),  it  is 
provided  that  no  bill  of  sale,  mortgage,  or  conveyance  of  any  vesael 
shall  be  valid  against  any  person  other  than  tbe  grantor,  etc.,  and  per- 
sons having  actual  notice,  unless  such  bill  of  sale,  mortgage,  or  convey- 
ance  be  recorded  in  the  ofBce  of  the  collector  of  the  customs  where 
Buch  vessel  is  registered  or  enrolled. 

These  provisions,  and  others  that  might  be  referred  to,  vety  clearly 
Indicate  iJiat  the  domicile  of  a  vessel  that  requires  to  be  registered,  it 
we  may  so  speak,  or  borne  poit,  is  ttie  port  at  which  she  is  registered, 
and  which  mast  i>e  the  nearest  to  the  place  where  the  owner  or  owners 
reside.  In  this  case,  therefore,  the  home  port  of  the  vessels  of  the 
plaintiffs  was  the  port  of  New  York,  where  they  were  duly  registered, 
and  wliere  all  the  individual  owners  are  resident,  and  where  is  also  the 
principal  place  of  business  of  tbe  company  ;  and  where,  it  is  admitted, 
the  capital  invested  is  subject  to  State,  county,  and  other  local  taxes. 

These  ^ips  are  engaged  in  the  transportation  of  passengers,  mer- 
chandise, etc,  between  the  city  of  New  York  and  San  Francisco,  by 
tbe  way  of  Panama,  and  between  San  Francisco  and  different  porta  in 
the  territory  of  Oregon.  They  are  thus  eng^ed  in  the  business  and 
commerce  of  the  country,  upon  the  highway  of  nations,  touching  at 
such  ports  and  places  as  these  great  interests  demand,  and  which  hold 
out  to  the  owners  sofDcient  inducements  by  tbe  profits  realized  or  ex- 
])ected  to  he  realized.  And  so  far  as  respects  the  ports  and  harbors 
within  the  United  States,  they  are  entered  and  catgoes  discharged  or 
laden  on  board,  independently  of  any  control  over  them,  except  as  ft 
respects  such  municipal  and  sanitary  regulations  of  the  local  authorities 
OS  are  not  inconsistent  with  the  constitution  and  laws  of  the  general 
government,  to  which  belongs  the  regulation  of  commerce  with  foreign 
oationa  and  between  the  States. 
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Now,  it  is  quite  app&reDt  ttuit  if  ttie  State  of  California  poeseesed 
tbe  authority  to  impoee  the  tax  in  question,  any  other  State  in  the 
ITaion,  into  the  ports  of  which  the  vessels  entered  in  the  prosecution  of 
their  trade  and  business,  might  also  impose  a  like  tax.  It  may  be 
that  the  course  of  trade  or  other  circumstances  might  not  occasion  as 
great  a  delay  in  other  ports  on  the  Pacific  as  at  the  port  of  San  Francisco. 
Bat  this  is  a  matter  accidental,  depending  apon  the  amount  of  business 
to  be  transacted  at  the  particular  port,  the  nature  of  it,  necessary 
repairs,  etc.,  which  in  no  respect  can  affect  the  question  as  to  the  situs 
of  the  property,  in  view  of  the  right  of  taxation  by  the  State. 

Besides,  whether  tbe  vessel,  leaving  her  home  port  for  trade  and 
commerce,  visits,  in  the  coarse  of  her  voyage  or  business,  several  ports, 
or  confines  her  operattoDs  in  tbe  carrying  trade  to  one,  are  questions 
that  will  depend  upon  the  profitable  returns  of  the  business,  and  will 
fbrnish  no  more  evidence  that  she  has  become  a  part  of  the  personal 
property  within  the  State,  and  liable  to  taxation  at  one  port  than  at  the 
Others.  She  is  within  the  Jurisdiction  of  all  or  any  one  of  them  tempo- 
rarily, and  for  a  purpose  wholly  excluding  the  idea  of  permanently  abid- 
ing in  the  State,  or  changing  her  home  port  Our  merchant  vessels 
are  not  unf^quently  absent  for  years,  in  the  foreign  carrying  trade, 
seeking  cargo,  carryiug  and  unlading  it  ftam  poit  to  port,  during  all 
the  time  absent ;  but  they  neither  lose  their  national  character  nor  their 
home  port,  as  inscribed  upon  their  stern. 

The  distinction  between  a  vessel  in  her  home  port  and  when  lying 
at  a  foreign  one,  or  in  the  port  of  another  State,  is  familiar  in  the 
admiralty  law,  and  she  is  subjected,  in  many  cases,  to  the  application 
of  a  different  set  of  principles.     7  Pet.  824  ;  4  Wheat.  438. 

We  are  satisfied  that  the  State  of  California  bad  no  Jurisdiction  over 
these  vessels  for  the  purpose  of  taxation ;  they  were  not,  properly, 
abiding  within  its  limits,  so  as  to  become  incorporated  with  tbe  other 
personal  property  of  the  State  ;  they  were  there  but  temporarily,  en- 
gaged in  lawttil  trade  and  commerce,  with  their  situs  at  the  home  port, 
where  tbe  vessels  belonged,  and  where  the  owners  were  liable  to  be 
taxed  for  the  capital  invested,  and  where  the  taxes  bad  been  paid. 

An  objection  is  taken  to  the  recovery  against  the  collector,  on  the 
ground,  mainly,  that  the  assessment  under  the  law  of  California,  by 
the  assessors,  was  a  judicial  act,  and  that  the  party  should  have  pur- 
sued bis  remedy  to  set  it  aside  according  to  the  provisions  of  that  law. 

We  do  not  think  so.  The  assessment  was  not  a  judicial,  but  a 
ministerial  act,  and  as  the  assessors  exceeded  their  powers  in  making 
it,  the  officer  is  not  protected. 

The  payment  of  tbe  tax  was  not  voluntary,  bat  compulsory,  to  pre- 
vent the  sale  of  one  of  the  ships. 

Our  conclusion  is,  that  the  judgment  of  the  court  below  is  rigfa^ 
and  should  be  affirmed.* 

I  Jix.  Johnson  D.  DebarT-Baya  Merchants'  Line,  37  FIs.  199,  19  So.  640;  Roberta 
V.  Charlef  oix,   SO  Mich.  197 ;   S.  v.  Haight,   90  N.  J.  L.  <2S.      So  generally  ■■  to 
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HOYT  V.  COMMISSIONERS  OF  TAXES. 
CouBT  or  Appeals  of  New  York.    1861. 

ISeiarUd  23  Iftie  rork,  224.} 

CoHBTOcs,  C.  J.  The  legislature,  in  definiDg  propertj'  which  is  liable 
to  taxation,  hare  need  the  following  language:  "All  lands  and  alt 
penonal  estate  within  thig  State,  whether  owned  bj  individuala  or 
corporations,  shall  be  liable  to  taxation  subject  to  the  exemptions  here- 
inafter spedfled."  (1  R.  S.,  S87,  §  1.)  The  titie  of  the  act  in  which 
this  provision  is  contained,  is,  "  of  tJie  propert}-  liable  to  taxation," 
and  it  Is  in  this  title  that  we  ought  to  look  for  controlling  definitions 
on  the  sabject  Other  enactments  relate  to  the  details  of  the  system 
of  taxation,  to  the  mode  of  imposing  and  collecting  the  public  burdens, 
and  not  to  the  property  or  subject  upon  which  it  is  imposed.  In  order, 
therefore,  to  determine  the  question  now  before  nsi,  ttie  primary  requisite 
is  to  interpret  justly  and  fairly  the  language  above  quoted. 

"  All  lands  and  all  personal  estate  within  this  State  shall  be  liable  to 
taxation."  If  we  are  willing  to  take  this  language,  without  attempt- 
ing to  obscure  it  by  introdncing  a  legal  fiction  as  to  the  situs  of 
personal  estate,  its  meaning  would  seem  to  be  plain.  Lands  and 
personal  property  having  an  actual  situation  within  the  State  are  tax- 
able, and  by  a  necessary  implication  no  other  property  can  be  taxed. 
I  know  not  in  wtiat  language  more  appropriate  or  exact  the  idea  could 
have  been  expressed.  Beal  and  personal  estate  are  included  in  pre- 
cisely the  same  form  of  expression.  Both  are  mentioned  as  being 
within  the  State.  It  is  conceded  that  lands  Ijnng  in  another  State 
or  conntr\',  cannot  be  taxed  against  the  owner  resident  here,  and  no 
CMie  ever  supposed  the  contrary.  Yet  it  is  claimed  that  goods  and 
chattels  situated  in  Louisiana,  or  in  France,  can  be  so  taxed.  The 
legislature  I  suppose  conld  make  this  distinction,  but  that  they  have 
not  made  it,  in  the  language  of  the  statute  is  perfectly  clear.  Nor  is 
the  reason  apparent  why  such  a  distinction  shonld  be  made.  Lands 
have  an  actual  aittu,  which  of  course  is  imntovable.  Chattels  also 
have  an  actual  aittu,  although  they  oan  be  moved  from  one  place  to 
anotner.  Both  are  equally  protected  by  the  laws  of  the  State  or  sov- 
ereignty in  which  they  are  situated,  and  both  are  chai^eablo  thero  with 
pablic  burdens,  according  to  all  Just  principles  of  taxation.  A  purely 
poll  tax  has  no  respect  to  property.  We  have  no  such  tax.  With  us 
taxation  is  upon  property,  and  so  it  Is  in  all  the  States  of  the  Union. 
So  also  In  general,  it  is  In  alt  conntries.  The  logical  result  is,  that  the 
tax  is  incurred  within  the  jurisdiction  and  ander  the  laws  of  the 
country  where  it  is  situated.    If  we  say  that  taxation  la  on  the  person 

propertj  merely  ni  tratuttu.   Stsadord  Oil  Co.  v.  Btchelor,  SB  Ind.  1 ;  CoDlej  i>.  Che. 
die,  7  N'ar.  SS6  ;  Eobiuion  v.  Loaglef,  IS  Nev.  71 ;  see  CuTier  v.  Ooidon,  21  Oh.  & 
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In  respect  to  tfae  pioperty,  we  are  atill  wfthont  a.  reosoii  for  assesaing 
the  owner  resident  here,  in  respect  to  one  part  of  his  estate  situnted 
elsewhere,  and  not  in  respect  to  another  part.  Both,  I  repeat,  are  the 
subjects  of  taxation  in  the  foreign  jurisdiction.  If  then  the  owner 
ought  to  be  subjected  to  a  double  burden  as  to  one,  why  not  as  to  the 
other  also? 

I  find  then  no  room  for  interpretation,  if  we  take  the  words  of  the 
Btatnte  in  their  plain  ordinary  sense.  The  legislative  definition  of 
taxable  property  refers  in  that  sense  to  the  actual  situs  of  personal 
not  less  than  real  estate.  If  the  intention  had  been  different,  it  cannot 
b«  doubted  that  different  language  would  have  been  used.  It  would 
have  been  so  easy  and  90  natural  to  have  declared  that  all  lands  within 
this  State,  and  all  personal  property  wherever  situated,  owned  by 
residents  of  tliia  State,  shall  be  liable  to  taxation,  that  wo  should  have 
expected  just  such  a  declaration,  if  sach  had  been  the  meaning  of  the 
law-making  power.  To  me,  it  is  evident  that  the  legislature  were  not 
enunciating  a  l^al  fiction  which,  as  we  shall  presently  see,  expresses  a 
rule  of  law  in  some  circumstances  and  relations,  but  which  in  others  is 
not  the  law.  They  were  speaking  in  plain  words,  and  to  Uie  plain 
nnderatanding  of  men  in  general.  When  they  said  all  real  and  all 
personal  estate  within  this  State,  I  see  no  room  for  a  seriooa  doubt 
that  they  intended  property  actually  within  the  State  wherever  the 
owner  might  reside. 

It  is  snid,  however,  that  personal  estate  by  a  fiction  of  law  lias  no 
situs  away  fVom  the  peraon  or  residence  of  the  owner,  and  is  always 
deemed  to  be  present  with  him  at  the  place  of  his  domicile.  The  right 
to  tax  the  relator's  property  situated  in  New  Orleans  and  Kew  Jersey, 
rests  upon  the  universal  application  of  tliis  legal  fiction;  and  it  is 
accordingly  insisted  upon  as  an  absolute  rule  or  principle  of  law  which, 
to  all  intents  and  purposes,  transfers  the  property  from  the  foreign  to 
the  domestic  jurisdiction,  and  thus  subjects  it  to  taxation  under  our 
laws.  Let  ns  observe  to  what  results  such  a  theory  will  lead  us.  The 
necessary  consequence  is,  that  goods  and  chattels  actually  within  this 
State  are  not  here  in  any  legal  sense,  or  for  any  legal  purpose,  if  the 
owner  resides  abroad.  They  cannot  be  taxed  here,  because  they  are 
with  the  owner  who  is  a  citizen  or  subject  of  some  foreign  State.  On 
the  same  ground,  if  we  arc  to  have  harmonious  rules  of  law,  we  ought 
to  relinquish  the  administration  of  the  effects  of  a  person  resident  and 
dying  abroad,  although  the  claims  of  domestic  creditors  may  require 
such  administration.  So,  in  the  case  of  the  bankruptcy  of  such  a 
person,  we  should  at  once  send  abroad  his  effects,  and  cannot  consist- 
ently* retain  them  to  satisfy'  the  claims  of  our  own  citizens.  Again,  we 
ought  not  to  have  laws  for  attaching  the  personal  estate  of  non-residents . 
because  auch  laws  necessarily  assume  that  it  has  a  gitus  entirely  distinct 
from  the  owner's  domicile.  Yet  we  do  in  certain  cases  administer  upon 
goods  and  chattels  of  a  foreign  decedent ;  we  refuse  to  give  up  the 
.  effects  of  a  bankrupt  until  creditors  here  are  paid ;  and  we  have  laws 
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of  attachment  ag^st  the  effects  ot  non-resident  debtors.  These,  and 
other  illnstratiodb  which  might  be  mentioned,  demonstrate  that  the 
fiction  or  maxim  mobilia  personam  seqwintur  ia  bj'  no  means  o( 
universal  application.  Like  other  fictions,  it  has  its  special  nsea.  It 
may  be  resoited  to  when  convenience  and  justice  so  require.  In  other 
circumstances  the  truth  and  not  tlie  fiution  afllbrdti,  as  it  plainly  ought 
to  afford,  the  rule  of  action.  The  proper  use  of  legal  fictions  is  to 
prevent  injustice,  according  to  the  maxim,  in  Jictione  juris  semper 
cepiitas  existat.  "No  Qclion,"  says  Blackstone,  "shall  extend  to 
work  an  injury ;  \ta  proper  operation  being  to  prevent  a  mischief  or 
remedy  an  inconvenience,  which  might  result  from  the  general  rule  of 
law."  So  Judge  Storj-,  referring  to  the  situs  of  goods  and  chattels, 
observes;  "The  general  doctrine  is  not  controverted,  that  although 
movables  are  for  many  purposes  to  he  deemed  to  have  no  situs,  except 
that  of  the  domicile  of  the  owner,  yet  this  being  but  a  legal  fiction  it 
yields  whenever  it  is  necessary,  for  the  purpose  of  justice,  that  the 
actual  situs  of  the  thing  should  be  esamiucd."  He  adds  quite  perti- 
nently, I  think,  to  the  present  question,  "  A  nation  within  whose  territory 
any  personal  property  is  actually  situated,  has  an  entire  dominion  over 
it  while  therein,  in  point  of  sovereignty  and  jurisdiction,  as  it  has  over 
immovable  property  situated  there."  (Confix  of  Laws,  S  550.)  I  can 
think  of  no  more  Just  and  appropriate  exercise  of  the  sovereignty  of  a 
Stato  or  nation  over  property,  situated  within  it  and  protected  by  its 
laws,  than  to  compel  it  to  contribute  toward  the  maintenance  of  govern- 
ment and  law. 

Accordingly  there  seems  to  be  no  place  for  the  fiction  of  which  we 
are  speaking,  in  a  well-adjusted  system  of  taxation.  In  such  a  system 
a  fundamental  requisite  is  that  it  be  harmonious.  But  harmony  does 
not  exist  unless  the  taxing  power  is  exerted  with  reference  exclusively 
either  to  the  situs  of  the  property,  or  to  the  residence  of  the  owner. 
Both  rules  cannot  obUin  unless  we  impute  inconsistency  to  the  law, 
and  oppression  to  the  taxing  power.  Whichever  of  these  rules  is  the 
true  one,  whichever  we  find  to  be  founded  in  justice  and  iu  the  reason 
of  the  thing,  it  necessarily  excludes  the  other ;  because  we  ought  to 
suppose,  indeed  we  are  bound  to  assume,  that  other  States  and  Govern- 
ments have  adopted  the  same  rule.  If  then  proceeding  on  the  true 
principles  of  taxation,  we  subject  to  its  burdens  ali  goods  and  chattels 
actually  within  our  jurisdiction,  without  regard  to  the  owner's  domicile, 
It  must  be  understood  that  the  same  rule  prevails  everywhere.  If  we 
also  proceed  on  the  opposite  rule,  and  impose  the  tax  on  account  of  the 
domicile,  without  regard  to  the  actual  situs,  while  the  same  property  is 
taxed  in  another  sovereignty  by  reason  of  Its  situs  there,  we  aecessarily 
subject  the  citizen  to  a  double  burden  of  taxation.  For  this  do  sound 
reason  can  be  given.  To  put  a  strong  case.  The  owner  of  a  southern 
plantation  with  his  thousand  slaves  upon  it,  may  perfer  to  reside  and 
spend  his  income  in  New  York.  Our  laws  protect  him  in  his  person  aa 
a  citizen  of  the  State,  and  for  this  the  State  receives  a  sufficient  con- 
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slderata'oD  without  taxing  the  capital  which  it  does  not  protect.  Under 
oar  laws  can  we  tax  the  wealth  thus  inveeted  in  slave  propei-ty?  Thej^ 
ignore,  on  the  contrary,  the  very  existence  of  such  property,  and 
therefore  there  is  no  room  for  tbe  fiction  according  to  which,  and  only 
according  to  which,  the  situs  is  supposed  to  be  here.  But  if  we  could 
make  room  for  tliat  fiction,  etitl  it  remains  to  be  sIjowu  that  some  rule 
of  reason  or  principle  of  equity  can  be  urged  in  favor  of  such  taxation. 
This  cannot  be  shown,  and  the  attempt  lias  nut  been  made. 

We  may  reverse  the  illustration.  A  citizen  and  resident  of  Massar 
chuaetts  may  own  a  farm  in  one  of  the  counties  of  this  State,  and  large 
wealth  belonging  to  him  may  be  invested  in  cattle,  in  sheep  or  horses 
which  graze  the  fields,  and  are  visible  to  the  eyes  of  tbe  taxing  power. 
Now  these  goods  and  chattels  have  an  actual  situs,  as  distinctly  so  as 
the  farm  itself.  Putting  the  inquiry  then  with  reference  to  both,  are 
they  ''  real  estate  and  personal  estate  within  this  State,"  so  as  to  be 
subject  to  taxation  under  that  definition?  It  seems  to  me  but  one 
answer  can  be  given  this  question,  and  that  answer  must  be  according 
to  the  actual  truth  of  the  case.  If  we  take  the  fiction  instead  of  the 
truth,  then  the  situs  of  these  chattels  is  in  Massachusetts,  and  they  are 
not  within  this  State.  The  statute  means  one  thing  or  the  other.  It 
cannot  have  double  and  inconsistent  interpretations.  And  as  this  is 
impossible  so  we  cannot,  under  and  according  to  the  statute,  tax  the 
citizen  of  Massachusetts  in  respect  to  his  chattels  here,  and  at  tlie 
same  time  tax  the  citizen  of  New  York  in  respect  to  his  chattels 
having  an  actual  situs  there.  In  both  cases  the  property  must  be 
"  within  this  State,"  or  there  is  no  right  to  tax  it  at  all.  It  cannot  be 
true  in  fact,  if  a  Massachusetts  man  owns  two  spans  of  horses,  one  of 
which  draws  his  carriage  at  home  and  the  other  is  kept  on  his  farm 
here,  that  both  are  within  the  State.  It  cannot  be  true  by  any  legal 
intendment,  because  the  same  intendment  which  locates  one  of  them 
here,  must  locate  tbe  other  abroad  and  beyond  the  taxing  power.  It 
seems  to  follow  theu  inevitably  that  before  we  can  uphold  tlie  tax 
which  has  been  imposed  upon  the  relator's  property  situated  in  New 
Orleans  and  New  Jersey,  we  must  first  determine,  that  if  be  resided 
there,  and  the  same  goods  and  chattels  were  located  here,  they  could 
not  be  taxed  as  being  within  the  State.  Such  a  determination  I  am 
satisfied  would  contravene  the  plain  letter  of  the  statute  as  well  as  all 
sound  principles  underlying  the  subJecL' 

1  The  remainder  of  the  opinion  ia  omitted. 

j4ce.  Dmileith  v.  Rogers,  53  111.  45  ;  Leonard  v.  New  Bedford,  IS  Graj,  292;  S.  f. 
Sosti,  2S  X.  J.  L.  fi17 ;   Hardestv  o.  neajing,  57  Tex.  SSS. 

"  We  have  no  difficulty  in  disposing  of  the  hiat  coDdition  of  the  question,  namelj : 
the  fact,  if  it  be  a  fact,  that  the  property  was  onnied  by  peTaon«  residing  in  another 
State  ;  for,  if  tiat  eiempt  from  tsjiation  for  other  reaaons,  it  cannot  be  ezempt  by 
teason  of  being  owned  by  non-residents  of  the  State.  We  take  it  to  be  a  point  settled 
beyond  all  eontradiation  or  question,  that  a  State  has  jurisdiction  of  all  persona  end 
tbinga  within  its  territory  which  do  not  belong  to  some  other  jurisdiction,  such  a>  tbe 
repreaentatives  of  foreign  goTeninieDts,  with  their  houses  and  effects,  and  pTopertf 
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McKEEN  ».  CX)UNTY  OF  NORTHAMPTON. 
SUFRBMB  Court  of  Femnbtlvania.     1865. 

[Rtponed  49  Ptmn/lvaaia,  SIS.] 

Agnbw,  J.  James  McKeeu  is  the  owner  of  four  hundred  and  sev- 
enty-two shares  of  the  tsapital  stock  of  a  manufacturing  company, 
incorporated  under  the  laws  of  New  Jersey,  doing  business  and  hold- 
ing its  property  in  Warren  county  in  that  State.  McKeen  himself  is 
a  resident  of  Easton,  Pennsylvania,  and  the  question  is,  whether  bis 
stock  is  taxable  here  for  Slate  and  county  purposes. 

The  taxing  power  rests  upon  the  reciprocal  duties  of  protection  and 
support  between  the  State  and  the  citizen,  and  the  exclusive  sover- 
eignty and  juriBdiction  of  the  State  over  the  persons  and  property 
within  its  territory.  In  McCullough  v.  The  State  of  Maryland,  4 
Wheat.  487,  Marshall,  C.  J.,  remarks  of  the  taxing  power:  "  It  is 
obvious  that  it  is  an  incident  of  sovereignty,  and  is  co-extensive 
with  that  to  which  it  is  incident.  All  subjects  over  which  the 
sovereign  power  of  a  State  extends  are  objects  of  taxation  ;  but  those 
over  which  it  does  not  extend  are,  npon  the  soundest  principles,  exempt 
from  taxation."  Story,  in  his  Conflict  of  Laws,  g  19,  says:  "The 
sovere^n  has  power  and  authority  over  his  subjects,  and  over  the 
property  which  they  possess  within  his  dominions."  See  Id.  gg  18 
and  20. 

The  defendant  below  being  a  citizen  of  this  State,  it  is  dear  he  is 
subject  persoaally  to  its  power  to  tax,  and  that  all  his  property  accom- 
panying his  person,  or  falling  legitimately  within  the  territorial  juris- 
diction of  the  State,  is  equally  within  this  authority.  The  interest 
which  an  owner  of  shares  has  in  the  stock  of  a  corporation  is  personal. 
Whithersoever  he  goes  it  accompanies  him,  and  when  he  dies  his  domi- 
cile governs  its  succession.  It  goes  to  his  executor  or  administrator, 
and  not  to  the  heirs,  and  is  carried  into  the  inventory  of  his  personal 
effects.  When  it  is  argued,  therefore,  that  the  foundry,  machine-shop, 
and  other  estate  of  the  corporation,  being  within  the  State  of  New 
Jersey,  are  subject  wholly  to  the  same  exclusive  State  jurisdiction  there 
which  we  claim  for  this  State  over  property  within  its  territory,  another 
ownership  is  stated  and  a  new  issue  introduced.  But  to  that  property 
the  defendant  below  has  no  title  ;  his  title  being  in  the  shares  he  holds, 
and  not  in  the  property  of  the  corporation.  No  execution  against  him 
there  would  sell  a  spark  of  right  to  it,  nor  would  his  heirs  at  law  suo- 

beloDglng  to  or  in  the  an  of  the  Government  of  tb«  United  States.     If  the  owner  ot 

personal  property  within  ■  State  Tesidea  in  anotlier  State  which  t«XM  him  for  that 
property  ai  put  of  hia  general  entate  attached  to  hia  peraon,  this  acUon  of  the  latter 
Stats  doea  not  in  the  leaat  affect  the  right  of  the  State  in  which  ths  property  ia 
aitnated  to  tax  it  also.  It  is  hardl;  necesBar;  to  cite  anthoritlee  on  a  point  bo  elemen- 
taiy."  —  Bkadlet.  J.,  in  Coe  s.  Eml,  IIB  U,  S.  S17  (ISM).  Aee.  Winkle;  t>.  Sew 
ton.  er  N.  H.  80;  SB  Ul  SIO.  —  En. 
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ceed  to  Any  estate  ia  it  Unquestionably  it  ntay  be  taxed  as  the  prop- 
erty of  the  corporation  in  New  Jersey  ;  but  the  ownership  there  is  that 
of  the  corporation,  the  legal  entity,  and  not  of  the  natural  persons  who 
own  the  shares  of  its  stock. 

The  stock  of  individuals  may  be  controlled,  to  a  certain  extent,  in 
Nevr  Jersey  to  make  it  liable  to  the  claims  of  their  domeatic  creditors, 
or  legatees  and  next  of  kin.  Even  ancillary  administration  may  be 
granted  there  to  preserve  the  estate  for  resident  claimants.  But  even 
then  the  residue  of  McKeen's  stock  would  be  remitted  to  the  executorB 
or  administrators  of  the  domicile  in  Pennsylvania,  and  the  right  of 
succession  would  be  governed  by  our  laws ;  thus  proving  that  Qiough 
local  authority  may  attach  to  ttie  stock  for  special  purposes,  its  owner- 
ship has  its  legal  situs  at  the  domicile  of  the  owner.  There  is  abun- 
dant authority  for  this:  Mothland  v.  Wireman,  administrator  of 
Thornburg,  S  Penn.  185  ;  Miller's  Estate,  S  Rawle,  312;  Stokely'e  Es- 
tate, 7  Harris,  476  ;  Dent's  Appeal,  ID  Id.  514. 

Another  feature  is  noticeable.  In  the  exercise  of  the  authority  to 
tax,  the  proceeding  ia  personal  only.  Though  different  kinds  of  prop- 
erty are  specified  as  the  subjects  of  taxation,  it  is  not  as  a  proceeding 
in  rem,  but  only  as  affording  the  means  and  measure  of  taxation.  The 
tax  is  assessed  personally,  and  the  means  of  enforcement  is  a  warrant 
against  the  person  of  the  owner,  and  any  property  he  has  whether  taxed 
or  not:  Act  16th  April,  1834,  §|  20,  21  ;  Purd.  1861,  pp.  938-939. 

We  have  authorities  directlj'  upon  this  question  deciding  the  prin- 
ciple, though  upon  a  different  species  of  tax  —  the  collateral  inheritance 
tax :  In  re  Short's  Estate,  11  Harris,  63.  The  decedent,  a  resident  of 
Philadelphia,  owned  half  a  million  of  dollars  in  stocks  and  corporations 
of  other  States,  and  bonds  of  the  State  of  Kentucky,  and  a  bank  de- 
posit in  New  York ;  all  were  held  to  be  subject  to  the  collateral  inher- 
itance tax  here.  Gibson,  C  J.,  opens  his  opinion  by  stating:  "  That 
Mr.  Short's  property  out  of  the  State  subjected  him  to  personal  liability 
for  taxes  assessed  on  it  here  in  his  lifetime,  is  not  to  be  doubted.  The 
general  rule  is,  that  the  aittta  of  personal  propertj'  follows  the  domicUe 
of  the  owner  of  it,  insomuch  that  even  a  creditor  cannot  reach  it  in  a 
foreign  countrj',  except  by  attachment  or  some  other  process  provided 
by  the  local  law ;  certainly  not  by  a  personal  action,  without  appear- 
ance or  something  equivalent  to  it."  To  the  same  effect  is  the  case  of 
Hood's  Estate,  9  Harris,  106  ;  the  difference  of  domicile  merely  lead- 
ing  to  an  opposite  result. 

The  court  below  was  right  in  eotering  Judgment  for  the  whole  amount 
of  the  taxes.  State  and  county.  The  question  of  liability  for  countj/ 
taxes  is  disposed  of  in  the  opinion  just  read  in  the  case  of  Whitesell  ■>. 
Northampton  County.  Judgment  affirTned.^ 

1  Aee.  Seward  b.  Ruing  3ud,  79  lad.  SSI ;  Dwight  e.  Boston,  12  AU.  SIB  ;  Hall 
V.  F&TetteTille,  115  N.  C.  SSI,  SO  B.  E.  S78;  Bndlej  v.  Bander,  36  Oh.  S.  SS  ; 
Dyerf.  Osbuni,  II  R.  I.  321. 

"  la  the  absence  of  coastitutioDal  restrictionn,  Che  citizen  ma;  be  tund  in  the  dit- 
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STATE  TAX  ON  FOREIGN-HELD  BONDS. 

Sdfbimk  Codbt  of  tbb  United  States.     1873. 
[Beported  IS  IFi^laee,  300.] 

F1E1.D,  J.*  The  question  presented  in  this  case  for  oar  determination 
is  whether  the  eleventh  section  of  the  Act  of  Peanaylvania  of  May,  1868, 
80  f&r  as  it  applies  to  the  interest  on  bonds  of  the  railroad  company, 
made  and  payable  out  of  the  State,  issued  to  and  held  by  Don-residents 
of  the  State,  citizens  of  other  States,  is  a  valid  and  constitutional  exer- 
esse  of  tlie  taxing  power  of  the  State,  or  whether  it  is  an  interference, 
under  the  name  of  a  tax,  with  the  obligation  of  the  contracts  t>etween 
the  non-resident  bondholders  and  the  corporation.  If  it  be  the  former, 
this  court  cannot  arrest  the  Judgment  of  the  State  court ;  if  it  be  the 
latter,  the  alleged  tax  is  illegal,  and  its  enforcement  can  be  restrained. 

The  case  liefore  us  is  similar  in  its  essential  particulars  to  tliat  of  The 
Railroad  Company  v.  Jaclison,  reported  in  7  Wallace.  There,  as  here, 
the  company  was  incorporated  by  the  legislatures  of  two  States,  Fenn- 
Bjlvania  and  Maryland,  under  the  same  name,  and  its  road  extended  in 
a  continuous  line  fVom  Baltimore  in  one  State  to  Sunbury  in  the  other. 
And  the  company  had  issued  bonds  for  a  large  amount,  drawing  inter- 
est, and  executed  a  mortgage  for  t^eir  security  upoa  its  entire  road,  its 
franchises  and  fixtures,  including  the  portion  lying  in  lioth  States. 
Coupons  for  the  different  instalments  of  interest  were  attached  to  each 
bond.  There  was  no  ap[)ortionment  of  the  bonds  to  any  part  of  the 
road  lying  in  either  State.  The  whole  road  was  bound  for  each  bond. 
The  law  of  Pennsylvania,  as  it  then  existed,  imposed  a  tax  on  money 
owing  by  solvent  debtors  of  three  mills  on  the  dollar  of  the  principal 
payable  out  of  the  interest  An  alien  resident  in  Ireland  was  the  holder 
of  some  of  the  bonds  of  the  railroad  company,  and  when  he  presented 
his  coupons  for  the  interest  due  thereon,  the  company  claimed  the  right 
10  deduct  the  tax  imposed  by  the  law  of  Pennsylvania,  and  also  an  al- 
leged tax  to  the  United  States.  The  non-resident  refused  to  accept  the 
interest  with  these  deductions,  and  brought  suit  for  the  whole  amount 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Maryland. 
That  court,  the  chief  Justice  presiding,  instructed  the  Jury  that  if  the 
cretion  of  the  UguUtare,  eithei  penonall^,  by  way  of  poll-tax,  or  apon  the  tb1u6  of 
his  property,  wherever  situate  Or  howevei  elsewhere  taxed,  to  such  extent  as  the  public 
Biigeneiea  may  reqnire.  .  .  .  The  very  nature  of  choses  in  action  is  that  they  bare  no 
locality,  bat  follow  the  peraon  of  the  owner.  Ae  they  aomstimsB  virtually  represent 
property  that  is  situated  elsewhere,  and  it  maybe  taxed  elsewhere,  there  is  in  some  cases 
•  doable  taxation  ;  but  this  reanlts  from  oar  peculiar  situation,  and  although  ondoabt. 
edly  to  be  avoided,  and  not  to  be  assumed  ss  intended  without  plain  enactmeuts  ad- 
niittiuj;  of  no  other  reBsanable  interpretation,  yet  so  far  aa  it  19  produced  by  that 
conflic*  of  laws  which  arises  from  a  variety  of  sovereignties  so  intjmatiily  connected  as 
(iiin,  it  freiiuently  cannot  be  avoided,  and  at  all  events  has  not  been  attempted  to  be 
prevented,  by  eiUier  the  national  or  the  State  coDstitntions."  Slhxb,  J.,  io  State  n 
Beotley,  :;3  N.  J.  L.  632  (1852).  —  Ed. 

1  The  opinion  only  ia  given,  —  Ed. 
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pUlnflff,  when  he  pnrchased  the  bonds,  vas  a.  British  anliifect^  reddent 
!n  Ireland,  and  still  resided  there,  he  was  entitled  to  recover  the  amount 
of  the  c'ou[K>na  without  deduction.  The  verdict  and  Judgment  were  ia 
accordance  with  this  instruction,  and  the  case  was  brought  here  for 

This  court  held  t^at  the  tax  under  the  law  of  Pennsjlvauia  could  not 
be  sustained,  as  to  permit  its  deduction  from  the  coupons  held  by  the 
plaintiff  would  be  giving  effect  to  tbe  acts  of  her  legislature  upon  prop- 
erty and  effects  lying  beyond  her  jurisdiction.  The  reasoning  by  which 
the  learned  justice,  who  delivered  the  opinion  of  the  court,  reached  this 
conclusion,  may  be  open,  perhaps,  to  some  criticism.  It  is  not  per- 
ceived how  the  fact  that  tbe  mortgage  given  for  the  security  of  the  bonds 
In  that  case  covered  that  portion  of  the  road  which  extended  into  Mary- 
land could  affect  the  liability  of  the  bonds  to  taxation.  If  the  entire 
road  upon  which  the  mortgage  was  given  had  been  in  another  State,  and 
tiie  bonds  had  been  held  by  a  resident  of  Fennsylvauia,  they  would  have 
been  taxable  under  her  laws  in  that  State.  It  was  the  fact  that  the  bonds 
were  held  by  a  non-resident  which  Justified  the  language  used,  that  to 
permit  a  deduction  of  tbe  tax  from  the  interest  would  be  giving  effect 
to  the  laws  of  F^unsylvania  upon  property  beyond  her  Jurisdiction,  and 
not  the  fact  assigned  by  the  learned  justice.  The  decision  ia,  neverthe- 
less, authority  for  the  doctrine  that  property  lying  beyond  tbe  Jurisdic- 
tion of  the  State  is  not  a  subject  upon  which  her  taxing  power  can  be 
legitimately  exercised.  Indeed,  it  would  seem  that  no  adjudication 
should  be  necessary  to  establish  so  obvious  a  proposition. 

The  power  of  taxation,  however  vast  in  its  character  and  searching  in 
its  extent,  is  necessarily  limited  to  subjects  within  the  jurisdiction  of  the 
State.  These  subjects  are  persons,  property,  and  business.  Whatever 
form  taxation  may  assume,  whether  as  duties,  imposts,  excises,  or  li- 
censes, it  must  relate  to  one  of  these  subjects.  It  is  oot  possible  to 
conceive  of  any  other,  though  as  applied  to  them,  the  taxation  may  be 
exercised  in  a  great  variety  of  ways.  It  may  touch  property  in  every 
shape,  in  its  natural  condition,  in  its  manufactured  form,  and  in  its  va- 
nous  transmutations.  And  the  amount  of  the  taxation  may  be  deter- 
mined by  the  value  of  tiie  property,  or  its  use,  or  its  capacity,  or  its 
productiveness.  It  may  touch  business  iu  the  almost  infinite  forms  in 
which  it  is  conducted,  in  professions,  in  commerce,  in  manufactures, 
and  in  transportation.  Unless  restrained  by  provisions  of  the  Federal 
Constitution,  the  powe^  of  the  State  as  to  the  mode,  form,  and  extent 
of  taxation  is  unlimited,  where  the  subjects  to  which  it  applies  are  within 
her  Jurisdiction. 

Corporations  may  be  taxed,  libe  natural  persons,  upon  their  property 
and  business.  But  debts  owiug  by  corporations,  like  debts  owing  by 
individuals,  are  not  property  of  the  debtors,  in  any  sense ;  tbey  are 
obligations  of  the  debtors,  and  only  possess  value  in  the  hands  of  the 
creditors.  With  them  they  are  property,  and  in  their  bands  they  may 
be  taxed.    To  call  debts  property  of  the  debtors  is  simplj-  to  misuse 
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tetnu.  All  Uie  property  there  can  be  in  the  oatDie  of  things  In  debts 
of  corpOTStiona,  belongs  to  the  creditora,  to  whom  they  are  payable,  and 
follows  their  domicile,  wherever  that  may  be.  Their  debts  can  have  no 
locality  separate  from  the  parties  to  whom  they  are  due.  This  principle 
might  be  stated  in  many  different  ways,  and  supported  by  citations  from 
numerous  adjudications,  but  no  number  of  authorities,  and  no  forms  of 
expression  conld  add  anjiJiing  to  its  obvious  truth,  whicli  is  recognized 
U|X>D  its  simple  statement. 

The  bonds  issued  by  the  railroad  company  in  this  case  are  undoubt* 
edly  property,  but  property  in  the  hands  of  the  holders,  not  property  of 
the  obligors.  So  far  as  they  are  held  by  non-residents  of  the  State, 
they  are  property  beyond  the  jurisdiction  of  the  State.  The  law  which 
requires  tiie  treasurer  of  the  company  to  retain  five  per  cent  of  the  inter- 
est due  to  the  non-resident  bondholder  ta  not,  therefore,  a  legitimate 
exercise  of  the  taxing  power.  It  is  a  law  which  ioterferes  between  the 
company  and  the  bondholder,  and  under  the  pretent-e  of  levying  a  tax 
commands  the  company  to  withhold  a  portion  of  the  stipulated  interest 
and  pay  it  over  to  the  State.  It  is  a  law  wliich  thus  impairs  the  obli- 
gation of  the  contract  between  the  parties.  The  obligation  of  a  contract 
depends  upon  its  terms  and  the  means  which  the  law  in  existence  at  the 
time  affords  for  its  enforcement  A  law  which  altera  the  terms  of  a  con- 
tract by  imposing  new  conditions,  or  dispensing  with  those  expressed, 
is  a  law  which  impairs  its  obligation,  for,  as  stated  on  another  occasion, 
such  a  law  relieves  the  parties  from  the  moral  duty  of  performing  the 
original  stipulations  of  the  contract,  and  it  prevents  their  legal  enforce- 
ment The  Act  of  Pennsylvania  of  May  1,  1868,  falls  within  this  de- 
ecription.  It  directs  the  treasurer  of  every  incorporated  company  to 
retain  (him  the  interest  stipulated  to  its  bondholders  five  per  cent 
npon  every  dollar,  and  pay  it  into  the  treasury  of  the  Commonwealth. 
It  thus  sanctions  and  commands  a  disregard  of  the  express  provisions 
of  the  contracts  between  the  company  and  its  creditors.  It  is  only 
one  of  many  cases  where,  nnder  the  name  of  taxation,  an  oppressive 
exaction  is  made  without  constitutional  warrant,  amounting  to  little 
less  than  an  arbitrary  seizure  of  private  property.  It  ia,  in  fact,  a 
forced  contribution  levied  upon  property  held  in  otiter  Statea,  where  it 
is  subjected,  or  may  be  subjected,  to  taxation  upon  an  estimate  of  its 
f^ll  value. 

The  case  of  Maltby  v.  The  Reading  and  Columbia  Railroad  Com- 
pany, decided  by  the  Supreme  Court  of  Pennsylvania  In  1866,  was 
referred  to  by  the  Common  Fleas  in  support  of  its  ruling,  and  is 
relied  npon  by  counsel  in  support  of  the  tax  in  question.  The  decision 
in  that  case  does  go  to  the  full  extent  claimed,  and  holds  that  bonds  ot 
corporations  held  by  non-residenta  are  taxable  in  that  State.  But  it  ia 
evident  from  a  perusal  of  the  opinion  of  the  court  that  the  decision 
proceeded  npon  the  idea  that  the  bond  of  the  non-resident  was  itaeli 
property  in  the  State  because  secured  by  a  mortgage  on  property  there. 
"  It  is  undoubtedly  true,"  aaid  the  court,  "that  the  Legislature  ot 
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Peonsjlvania  canDot  Impoee  a  personal  tax  apon  the  citizeo  of  onotber 
State,  but  the  constant  practice  is  to  tax  propertj-  within  our  Jurisdic- 
tion wbith  belongs  to  non-residents."  And  again :  "  There  must  be 
jurisdiction  over  either  tlie  property  or  the  person  of  the  owner,  else 
the  power  cannot  be  exercised;  but  when  tUe  property  is  witbin  our 
jurisdiction,  and  enjoys  the  protection  of  our  State  government,  it  is 
justly  taxable,  and  it  is  of  no  moment  that  the  owner,  who  is  required 
to  pay  the  tax,  resides  elsewhere."  There  is  no  doubt  of  the  correct- 
ness of  these  views-  But  the  court  then  proceeds  to  state  that  tlie 
*)rinciple  of  taxation  as  the  correlative  of  protection  is  as  applicable 
to  a  non-resident  as  to  a  resident;  that  the  loan  to  the  non-resident  is 
made  valuable  by  the  franchises  which  the  company  derived  from  the 
Commonwealth,  and  as  an  investment  rests  upon  State  authority,  and, 
therefore,  ought  to  contribute  to  the  support  of  the  State  government. 
It  also  adds  that,  though  the  loan  is  for  some  puiposcs  subject  to  the 
law  of  the  domicile  of  the  holder,  "  yet,  in  a  very  high  sense,"  it  la 
also  property  in  Pennsylvania,  observing,  in  support  of  this  position, 
that  the  holder  of  a  bond  of  the  company  could  not  enforce  it  except 
in  that  State,  and  that  the  mortgage  given  for  its  security  was  upon 
profierty  and  franchises  within  her  Jurisdiction.  The  amount  of  all 
which  is  this :  that  the  State  which  creates  and  protects  a  corporation 
ought  to  have  the  right  to  tax  the  loans  negotiated  by  it,  though  taken 
and  held  by  non-residents,  a  proposition  which  it  is  unnecessary  to  con- 
trovert The  legality  of  a  tax  of  that  kind  would  not  be  questioned  if 
in  the  charter  of  the  company  the  imposition  of  the  tax  were  author- 
ized, and  in  the  bonds  of  the  company,  or  its  certificates  of  loan,  the 
liability  of  the  loan  to  taxation  were  stated.  The  tax  in  that  case 
would  be  in  the  nature  of  a  license  tax  for  negotiating  the  loan,  for  in 
whatever  manner  made  payable  it  would  ultimately  fall  on  the  company 
as  a  condition  of  effecting  the  loan,  and  parties  contracting  with  the 
company  would  provide  for  it  by  proper  stipulations.  But  there  is 
nothing  in  the  observations  of  the  court,  nor  is  there  anything  in  the 
Opinion,  which  shows  that  the  bond  of  the  non-resident  was  property 
in  the  State,  or  that  the  non-resident  had  any  property  in  the  State 
which  was  subject  to  taxation  within  the  principles  laid  down  by  tlie 
court  itself,  which  we  have  cited. 

The  property  mortgaged  belonged  entirely  to  the  company,  and  so 
far  as  it  was  situated  in  Pennsylvania  was  taxable  there.     If  taxation 
is  the  correlative  of  protection,  the  taxes  which  it  there  paid  were  the 
correlative  for  the  protection  which  it  there  received.     And  neither  the 
taxation  of  the  property,  nor  its  protection,  was  augmented  or  dimin- 
ished by  the  fact  that  the  corporation  was  in  debt  or  free  from  debt, 
The  property  In  no  sense  belonged  to  the  non-resident  bondholder  oi 
mortgagee  of  the  company.    The  mortgage  transferred  no  title ; 
ited  only  a  lien  upon  the  property.     Though  in  form  a  convey- 
it  was  both  at  law  and  in  equity  a  mere  security  for  the  debt 
mch  is  the  nature  of  a  mortgage  in  Pennsylvania  has  been  f>e> 
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qnently  niled  by  her  higheet  coart.  In  Witmer's  Appeal,  45  Penn.  Sa 
468,  the  court  said :  "  The  mortgagee  has  no  estate  in  the  land,  any 
more  than  the  judgment  creditor.  Both  have  liens  upon  it,  and  no 
more  than  liens."  And  in  that  State  all  possible  interests  in  lands, 
whether  vested  or  contingent,  are  sabject  to  levj'  and  sale  on  execation, 
yet  it  has  been  held,  on  the  ground  that  a  mortgagee  has  no  eatate  in  the 
lands,  that  the  mortgaged  premises  cannot  be  taken  in  execution  for 
■  liiit  debt.  In  Rickert  v.  Madeira,  1  Ranle,  329,  the  court  said :  "  A 
mortgage  must  be  considered  either  as  a  chose  in  action  or  as  giving 
(itie  to  the  land  and  vesting  a  real  interest  in  the  mortgagee.  In  the 
latter  case  it  would  be  liable  to  execution  ;  in  the  former  it  would  not, 
as  it  would  fall  within  the  same  reason  as  a  Judgment  bond  or  simple 
contract  If  we  should  consider  the  interest  of  the  mortgagee  as  a 
real  interest,  we  must  carry  the  principle  out  and  subject  it  to  a  dower 
and  to  the  lien  of  a  judgment ;  and  that  it  is  but  a  chose  in  action,  a 
mere  evidence  of  debt,  is  apparent  from  the  whole  current  of  decisions." 
Wilson  V.  Shoenberger's  Executors,  31  Penn.  S.  295. 

Such  being  the  character  of  a  mortgage  in  Pennsylvania,  it  cannot 
be  said,  aa  was  justly  observed  by  counsel,  that  the  non-resident  holder 
and  owner  of  a  bond  secured  bj'  a  mortgage  in  that  State  owns  any 
real  estate  there.  A  mortgage  being  there  a  mere  chose  in  action,  it 
only  confers  npon  the  holder,  or  the  party  for  whose  benefit  the  mort- 
gage is  given,  a  right  to  proceed  against  the  property  mortgaged,  upon 
a  given  contingency,  to  enforce,  by  its  aale,  the  payment  of  hla  de- 
mand.  This  right  has  no  locality  independent  of  the  party  in  whom  it 
resides.  It  may  undoubtedly  be  taxed  by  the  State  when  held  by  a 
resident  therein,  but  when  held  by  a  non-resident  it  is  as  much  beyond 
the  jurisdiction  of  the  State  as  the  person  of  the  owner. 

It  is  nndoabtedly  true  that  the  actual  silus  of  personal  property 
which  haa  a  visible  and  tangible  exiatence,  and  not  the  domicile  of  its 
owner,  will,  in  many  coses,  determine  the  State  in  which  it  may  be 
taxed.  The  same  thing  ia  true  of  public  aecuritiea  consisting  of  State 
bonds  and  lx>nds  of  municipal  bodies,  and  circulating  notes  of  bank- 
ing institutions ;  the  former,  by  general  usage,  have  acquired  the  char- 
acter of,  and  are  treated  as,  property  in  the  place  where  they  are  found, 
though  removed  from  the  domicile  of  the  owner ;  the  tatter  are  treated 
and  pasB  aa  money  wherever  they  are.  But  other  personal  property, 
consisting  of  bonds,  mortgages,  and  debts  generally,  has  no  situs 
independentof  the  domicile  of  the  owner,  and  certainly  can  have  none 
where  the  instruments,  aa  in  the  present  case,  constituting  the  evi 
dences  of  debt,  are  not  separated  from  the  poaaeasion  of  the  owners. 

Cases  were  cited  by  counsel  on  the  argument  from  the  declalona  of 
the  highest  courts  of  several  States,  which  accord  with  the  views  we 
have  ezpresaed.  In  Davenport  v.  The  Miaaiaaippi  and  Miaaouri  Rail- 
road Company,  12  Iowa,  539,  the  question  arose  before  the  Supreme 
Court  of  Iowa  whether  mortgages  on  property  in  that  State  held  by 
non-reaidents  could  be  taxed  under  a  law  which  provided  tliat  all  prop* 
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erty,  real  and  personal,  Trithln  the  State,  with  cert^n  exceptloDB  not 
material  to  the  present  case,  should  be  subject  to  taxation,  and  the 
court  said :  — 

"  Both  in  law  and  equity  the  mortgagee  has  only  a  chattel  interest. 
It  is  true  that  the  sitita  of  the  property  mortgaged  is  within  the  juris- 
diction of  the  State,  but,  the  mortgage  itself  being  personal  property, 
a  chose  in  action  attaches  to  the  person  of  the  owner.  -  It  ia  agreed  by 
the  parties  that  the  owners  and  holders  of  the  mortgages  are  non-  ■ 
residents  of  the  State.  If  so,  and  the  property  of  the  mortgage 
attaches  to  the  person  of  the  owner,  it  follows  that  these  mortgages 
are  not  property  within  the  State,  and  if  not  they  are  not  the  subject 
of  taxation." 

In  People  r.  Eastman,  25  Cal.  603,  the  question  arose  before  the  Su- 
preme Court  of  California  whether  a  judgment  of  record  in  Mariposa 
County  upon  the  foreclosure  of  a  mortgage  upon  property  situated  in 
that  county  could  be  taxed  there,  the  owner  of  the  judgment  being  a 
resident  of  San  Francisco,  and  the  law  of  California  requiring  all  prop- 
erty to  be  taxed  in  the  county  where  siteated ;  and  it  was  held  that  it 
was  not  taxable  there.  "The  mortgage,"  said  the  court,  "has  no 
existence  independent  of  the  thing  secured  by  it :  a  payment  of  the 
debt  discharges  the  mortgage.  The  thing  secured  is  intangible,  and 
has  no  »itu»  distinct  and  apart  from  the  residence  of  the  bolder.  It 
pertains  to  and  follows  the  person.  Tlie  same  debt  may,  at  the  same 
tjme,  be  secured  by  a  mortgage  upon  land  in  every  county  in  the  State ; 
and  if  the  mere  fact  that  the  mortgage  exists  in  a  particular  county  gives 
the  property  in  the  mortgage  a  ailua  subjecting  it  to  taxation  in  that 
county,  a  party,  without  further  legislation,  might  be  called  upon  to 
pay  the  tax  several  times,  for  the  lien  for  taxes  attaches  at  the 
same  time  in  every  county  in  the  Stete,  and  the  mortgage  in  one 
county  may  be  a  different  one  from  that  in  another  although  the  debt 
secured  is  the  same." 

Some  adjudications  in  the  Supreme  Court  of  Pennsylvania  were  also 
cited  on  the  aignment,  which  appear  U  recognize  doctrines  inconsistent 
with  that  announced  in  Maltby  v.  Reading  and  Columbia  Railroad 
Company,  particularly  the  case  of  McKeen  v.  The  County  oi"  Nortli- 
ampton,  49  Penn.  S.  519,  and  the  case  of  Short's  Estate,  16  Id.  68, 
but  we  do  not  deem  it  necessary  to  pursue  the  matter  further.  We 
are  clear  that  the  tax  cannot  be  susteined  ;  that  the  bonds,  being  held 
by  non-residents  of  the  State,  are  only  pro|>erty  in  their  hands,  and 
that  they  are  thus  bejond  the  jurisdiction  of  the  taxing  power  of  the 
State.  Even  where  the  bonds  are  held  by  residents  of  the  State,  the 
retention  by  the  company  of  a  portion  of  the  stipulated  interest  can 
only  be  sustained  as  a  mode  of  collecting  a  tax  upon  that  species  of 
property  in  the  State.  When  the  property  is  out  of  the  State  there 
can  then  be  no  tax  upon  it  for  which  the  interest  can  be  retained. 
The  tax  laws  of  Pennsylvania  can  have  no  extraterritorial  operation ; 
aoT  can  any  law  of  that  State,  inconsistent  with  the  terms  of  a  oon 
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tract,  made  with  or  parable  to  partieB  out  of  the  State,  have  any  eBMt 
upon  the  contract  whilst  it  is  in  the  hands  of  such  parties  or  other  non- 
residenta.  The  extraterritorial  invalidity  of  Stat«  laws  dischw^ng  a 
debtor  from  hia  contracts  with  citizens  of  other  States,  even  though 
made  and  payable  in  the  State  after  the  passage  of  such  laws,  has  been 
Judicially  determined  bj-  this  court.  Ogden  v.  Saunders,  12  Wheaton, 
214 ;  Baldwin  v.  Hale,  1  Wallace,  223.  A  like  invalidity  must,  on 
similar  grounds,  attend  State  legislation  which  seehs  to  change  the 
obligation  of  such  contracts  in  any  particnlar,  and  on  stronger  grounds 
where  the  contracts  are  made  and  payable  out  of  the  State. 

Judgment  reversed,  and  the  cause  remanded  for  further  proceed- 
ings,  in  conformity  with  this  opinion?' 
Davis,  ClifpobD)  Millsr,  and  HusT,  JJ.,  disseoting. 


PULLMAN'S  PALACE-CAB  CO.  v.   PENNSYLVANIA- 

SupBEiiK  CooRT  OF  THE  Unitbd  States.    1891. 
[Ruporttd  111  Vtiittd  StalcM,  18.] 

Gkat,  J.*  Upon  this  writ  of  error,  whether  this  tax  was  in  accords 
ance  with  the  law  of  Pennsylvania,  is  a  question  on  which  the  decision 
of  the  highest  court  of  the  State  is  conclusive.  The  only  question  of 
which  this  court  has  Jurisdiction  is  whether  the  tax  was  in  violation  of 
the  clause  of  the  Constitution  of  the  United  States  granting  to  Congress 
the  power  to  regulate  commerce  among  the  several  States.  The  plain- 
tiff in  error  contends  that  its  cars  could  be  taxed  only  in  the  State  of 
Illinois,  in  which  it  was  incorporated  and  had  its  principal  place  of 
business. 

No  general  principles  of  law  are  better  settled,  or  more  nmdamental, 
than  that  the  legislative  power  of  every  State  extends  to  all  property 
vrithin  its  borders,  and  that  only  so  far  as  the  comity  of  thaj  State 
allows  can  such  property  be  affected  by  the  law  of  any  other  State. 
The  old  rule,  expressed  in  the  maxim  mobilia  seguuntur  personam,  by 
which  personal  property  was  regarded  as  subject  to  the  law  of  the  own- 
er's domicile,  grew  up  in  the  Middle  Ages,  when  movable  property  con- 
sisted chiefly  of  gold  and  jewels,  which  could  be  easily  carried  by  the 
owner  ftt>m  place  to  place,  or  secreted  in  spots  known  only  to  himself. 
In  modem  times,  since  the  great  increase  in  amount  and  variety  of  per- 
sonal property  not  immediately  connected  with  the  person  of  the  owner, 
that  mte  has  yielded  more  and  more  to  the  tec  situt,  the  law  of  the 
place  where  the  property  is  kept  and  used.     Green  v.  Van  Bnsldrk,  S 

>  See  Tappan  v.  Mercliaiits'  Nat  Bank,  IB  Wall.  4tH) ;  Detroit  o.  Botrd  of  Aaset- 
son,  91  Mich.  78.  — Ed 

*  Fart  of  the  opinion  of  the  coart  and  part  of  the  dinentiog  opinion  are  omitted.  ~ 
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Wall  807,  and  7  WaU.  1 89 ;  Herrey  r.  Rhode  Island  Locomotive  Works, 
93  U.  S.  664  ;  HsrknesB  w.  Russell,  118  U.  S.  668.  679 ;  WaUorth  i-. 
Harris,  129  U.  S.  365  ;  Story  on  Conflic-t  of  Laws,  §  550  ;  Wbartoii  on 
Conflict  of  Laws,  S§  297-311.  As  observed  by  Mr.  Justice  Story,  in 
his  commentaries  just  cited,  *'  Although  movables  are  for  many  purposes 
to  be  deemed  to  have  no  situs,  except  that  of  the  domicile  of  the  owner, 
yet  this  being  but  a  legal  fiction,  it  yields,  whenever  it  is  necessary  for 
the  purpose  of  justice  that  the  actual  titua  of  the  thing  should  be  ex- 
amined. A  nation  within  whose  territory  any  personal  property  is 
actually  situate  has  an  entire  dominion  over  it  while  therein,  in  point 
of  sovereignty  and  Jurisdiction,  as  it  has  over  immovable  property 
situate  there." 

For  the  purposes  of  taxation,  as  has  been  repeatedly  affirmed  by  this 
court,  personal  property  may  be  separated  from  its  owner  ;  and  he  may 
be  taxed,  on  its  account,  at  the  place  where  it  ia,  although  not  the 
place  of  his  own  domicile,  and  even  if  he  is  not  a  citizen  or  a  resident 
of  the  State  which  imposes  the  tax.  Lane  County  v.  Oregon,  7  Wall. 
71,  77;  Railroad  Co.  v.  Pennsylvania,  15  Wall.  300,  323,  324,  328; 
Railroad  Co.  v.  Peniston,  18  Wall.  5,  29  ;  Tappan  v.  Merchants'  Bank, 
19  Wall.  490,  499 ;  Stal«  Railroad  Tax  Cases,  92  U.  S.  675,  607,  608 ; 
Brown  v.  Houston,  114  U.  S.  622;  Coe  d.  Errol,  116  U.  S.  517,  524; 
Marye  v.  Baltimore  &  Ohio  Railroad,  127  U.  S.  117,  123. 

It  is  equall}-  well  settled  that  there  is  nothing  in  the  Constitution  or 
laws  of  the  United  States  which  prevents  a  State  from  taxing  personal 
property,  employed  in  interstate  or  foreign  commerce,  like  other  per- 
sonal property  nithin  its  jurisdiction.  .  ■  . 

The  cars  of  this  company  within  the  Stat«  of  Pennsylvania  are 
employed  in  interstate  comcnerce;  but  their  being  so  employed  does 
not  exempt  them  from  taxation  by  the  State ;  and  the  State  has  not 
taxed  them  because  of  their  being  so  employed,  but  because  of  their 
being  within  its  territory  and  Jurisdiction.  The  care  were  continuously 
and  permanently  employed  in  going  to  and  fro  upon  certain  routes  of 
travel.^  If  they  had  never  passed  beyond  the  limits  of  Pennsylvania,  it 
could  not  be  doubted  that  the  State  could  tax  them,  like  other  property, 
within  its  borders,  notwithstanding  they  were  employed  In  interstate 
commerce.  The  fact  that,  instead  of  stopping  at  the  State  boundary, 
they  cross  that  boundary  in  going  out  and  coming  back,  cannot  affect 
the  power  of  the  State  to  levy  a  tax  upon  them.  The  State,  having 
the  right,  for  the  purposes  of  taxation,  to  tax  any  persona!  property 
found  within  its  jurisdiction,  without  regard  to  the  place  of  the  owner's 
domicile,  could  tax  the  specific  cars  which  at  a  given  moment  were 
within  its  borders.  The  route  over  which  the  cars  travel  extending 
beyond  the  limits  of  the  State,  particular  cars  may  not  remain  within 
the  State ;  but  the  company  bos  at  all  times  substantially  the  same 
number  of  cars  within  the  Stat«,  and  continuously  and  constanth'  uses 
there  a  portion  of  its  property  ;  and  it  is  distinctly  found,  as  matter  of 
fact,  that  the  company  continuously,  throughout  the  periods  for  which 
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these  taxes  were  le^ed,  carried  on  boBineBB  in  PennBylvanla,  and  had 
about  one  hundred  cars  within  the  State. 

The  raoilu  which  the  State  of  Pennsylvania  adopted,  to  ascertain  the 
proportion  of  the  companj-'a  property  upon  which  it  should  be  taxed  in 
thai  State,  was  by  taking  as  a  basia  of  asaessnuJnt  such  proportion  of 
the  capital  stock  of  the  company  as  the  number  of  miles  over  which  it 
ran  care  within  the  Stale  boie  to  the  whole  number  of  milee,  in  that 
and  other  Stat«s,  over  which  its  cars  were  run.  This  was  a  just  and 
equitable  method  of  assessment;  and,  if  it  were  adopted  by  all  the 
States  through  which  these  cars  ran,  the  company  wonld  be  assessed 
'  apon  the  whole  value  of  its  capital  stock,  and  no  more. 

The  validity  of  this  mode  of  apportioning  such  a  Ux  Is  sustidned  by 
several  decisions  of  this  court,  in  cases  which  came  op  from  the  Circuit 
Courts  of  the  United  States,  and  in  wliich,  therefore,  the  jurisdiction 
of  this  court  extended  to  the  determination  of  the  whole  case,  and  was 
not  limited,  as  upon  writs  of  error  to  the  State  courts,  to  questions 
under  the  Constitution  and  laws  of  the  United  States. 

In  the  State  Railroad  Tax  Cases.  92  U.  S.  575,  it  was  adjudged  that 
a  statute  of  lUiiiois,  by  which  a  tax  on  the  entire  taxable  property  of  a 
railroad  corpomUon,  including  its  rolling  stock,  capital,  and  franchise, 
was  assessed  by  the  State  Board  of  Equalization,  and  was  collected  'u 
each  municipality  in  proportion  to  the  lengtli  of  the  road  within  it,  was 
lawful,  and  not  in  conQict  with  the  Constitntion  of  the  State ;  and  Mr. 
Justice  Miller,  delivering  judgment,  said :  — 

**  Another  objection  to  the  sjstem  of  taxation  by  the  State  is,  that 
the  rolling  stock,  capital  stock,  and  franchise  are  personal  property, 
and  that  this,  with  all  other  personal  property,  has  a  local  m'ttM  at  the 
principal  place  of  business  of  the  corporation,  and  can  be  taxed  by 
no  other  county,  city,  or  town,  but  the  one  where  it  is  so  situated. 
This  objection  is  based  upon  the  general  rule  of  law  that  personal 
property,  as  to  its  situs,  follows  the  domicile  of  its  owner.  It  may  be 
doubted  very  reasonably  whether  such  a  rule  can  be  applied  to  a  rail- 
road corporation  as  between  the  different  localities  embraced  by  its 
line  of  road.  But,  after  all,  the  rule  is  merely  the  law  of  the  State 
which  rect^nizes  it ;  and  when  it  is  called  into  operation  as  to  prop- 
erty locat«d  in  one  State,  and  owned  by  a  resident  of  another,  it  is 
a  rule  of  comity  in  the  former  State  rather  than  an  absolute  principle 
in  all  cases.  Green  v.  Van  Buskirk,  5  Wall.  312.  Like  all  other  laws 
of  a  State,  it  is,  therefore,  subject  to  legislative  repeal,  modification,  or 
limitation  ;  and  when  the  legislature  of  Illinois  declared  that  it  should 
not  prevail  in  asaesaing  personal  property  of  railroad  companies  for 
taxation,  it  simpl}'  exercised  an  ordinary  function  of  legislation."  92 
U.  S.  607,  G08. 

*'It  is  farther  objected  that  the  railroad  track,  capital  stock,  and 
rraDchise  is  not  assessed  in  each  county  where  it  lies,  according  to  its 
value  there,  but  according  to  an  aggregate  value  of  the  whole,  on 
which  each  county,  city,  and  town  collects  taxes  according  to  the  length 
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of  the  track  within  its  limits."  "  It  may  well  be  doaMed  wfaetber 
an;  better  mode  of  determining  tbe  value  of  that  portion  of  the 
track  withia  any  one  county  has  lieeii  deriaed,  than  to  ascertain  the 
value  of  the  whole  road,  and  apportion  the  value  within  the  county  by 
its  relative  length  to  the  whole."  "  This  court  has  expressly  held  in 
two  cases,  where  the  road  of  a  corporation  ran  througli  different  States, 
that  a  tax  upon  the  income  or  fi-aachise  of  tbe  road  was  properly  ap- 
portioned by  taking  the  whole  income  or  value  of  tbe  franchise,  and 
the  length  of  the  road  within  each  State,  as  the  basis  of  taxation. 
Delaware  Railroad  Tax,  18  Wall.  206;  Erie  Railroad  v.  Pennsyl- 
vania,  21  Wall.  492."     92  U.  S.   608,   611. 

So  in  Western  Union  Telegraph  Co.  v.  Attomey-G^Deral  of  Massa- 
chusetts, 125  U.  S.  530,  this  court  upheld  the  validity  of  a  tax  im- 
posed by  tbe  State  of  MassachuBette  upon  the  capital  stock  of  a 
telegraph  company,  on  account  of  property  owned  and  used  by  it 
within  the  State,  taking  as  the  basis  of  auessment  such  proportion 
of  the  value  of  its  capital  stock  as  tbe  length  of  its  lines  within  the 
State  bore  to  their  entire  length  throughout  tbe  country. 

Even  more  in  point  is  the  case  of  Marye  i'.  Baltimore  &  Ohio 
Railroad,  127  U.  S.  117,  in  which  tbe  question  was  whether  a  rail- 
road company  incorporated  by  tbe  State  of  Maryland,  and  no  part  of 
whose  own  railroad  was  within  the  State  of  Vii^iuia,  was  taxable 
under  general  laws  of  Virginia  upon  rolling  stock  owned  by  the 
company,  and  employed  upon  connecting  railroads  leased  by  it  in 
thai  State,  yet  not  assigned  permanently  to  those  roads,  but  used 
iDierchangeably  upon  them  and  upon  roads  in  other  States,  as  the 
company'tt  necessities  required.  It  waa  held  not  to  be  so  taxable, 
solely  because  the  tax  laws  of  Virginia  appeared  apon  their  face  to 
be  limited  to  railroad  corporations  of  that  State;  and  Mr.  Justice 
M&tthewB,  delivering  the  unanimous  Judgment  of  tbe  court,  said:  — 

"  It  is  not  denied,  as  it  cannot  be,  that  tbe  State  of  Virginia  hae 
rightful  power  to  levy  and  collect  a  tax  npon  such  property  used  and 
found  within  itB  territorial  limits,  as  this  propeiiy  was  used  and 
found,  if  and  whenever  it  may  choose,  by  apt  legislation,  to  exert  its 
authority  over  the  subject.  It  is  quite  true,  as  tbe  situs  of  tbe  Balti- 
more and  Ohio  Railroad  Company, is  in  tbe  State  of  Maryland,  that 
also,  upon  general  principles,  is  tbe  situs  of  all  its  personal  property ; 
but  for  purposes  of  taxation,  a?  well  as  for  other  purposes,  that  situs 
may  be  fixed  in  whatever  locality  tbe  property  may  be  brought  and 
used  by  its  owner  by  the  law  of  the  place  where  it  is  found.  If  tbe 
Baltimore  and  Ohio  Railroad  Company  is  permitted  by  the  State  of 
Virginia  to  bring  into  its  territory,  and  tbere  habitually  to  use  and 
employ  a  portion  of  its  movable  personal  property,  and  tbe  railroad 
company  cbooees  so  to  do,  it  would  certainly  be  competent  and  legiti- 
mate for  the  State  to  impose  upon  such  property,  thus  used  and 
employed,  its  fair  share  of  the  burdens  of  taxation  imposed  upon 
similar  property  nsed  in  the  like  way  by  its  own  citizens.     And  such 
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a  tftx  might  be  properly  asBessed  and  collected  in  caees  like  tlte 
present,  where  the  speciGc  and  indrndual  iteme  of  property  bo  used 
and  employed  were  not  continuously  the  same,  but  were  constandy 
ch&nging,  according  to  the  exigencies  of  the  business.  In  such 
eases,  the  tax  might  be  Sxed  by  an  appraisement  and  valuation  of 
the  average  amount  of  the  property  thus  habitually  used,  and  col- 
lected by  distraint  upon  any  portion  that  might  at  any  time  be 
found.  Of  course,  the  lawlessnees  of  a  tax  upon  vehicles  of  trans- 
portation  used  by  common  carriers  might  have  to  be  considered  in 
particular  instances  with  reference  to  its  operation  as  a  regulation 
of  commerce  among  the  States,  but  the  mere  fact  that  they  were 
employed  as  vehicles  of  transportation  in  the  interchange  of  inter- 
state commerce  would  not  render  their  taxation  invalid."  127  U.  S. 
123,  124. 

For  these  reasons,  and  upon  these  authorities,  the  court  Je  of  opin- 
ion that  the  tax  in  question  is  constitutional  and  valid.  The  result 
of  holding  otherwise  would  be  that,  if  all  the  States  should  coucur  in 
abandoning  the  legal  fiction  that  personal  property  has  its  ntua  at 
the  owner's  domicile,  and  in  adopting  the  system  of  taxing  it  at  the 
place  at  which  it  is  used  and  by  whose  laws  it  is  protected,  property 
employed  in  any  business  requiring  continuous  and  constant  move- 
ment from  one  State  to  another  would  escape  taxation  att<%ether. 

Judgment  affirmed. 

Mr.  Justice  Bkadley,  with  whom  concurred  Mr.  Jcstige  Field  and 
Mr.  Justice  Harlan,  dissenting. 

I  disaent  from  the  Judgment  of  the  court  in  this  case,  and  will  state 
briefly  my  reasons.  I  concede  that  all  property,  personal  as  well  as 
real,  within  a  State,  and  belonging  there,  may  be  taxed  by  the  State. 
Of  that  there  can  be  uo  doubt.  But  where  property  does  not  belong  in 
the  State  another  question  arises.  It  is  the  question  of  the  jurisdiction 
of  the  State  over  the  property.  It  is  stated  intbe  opinion  of  the  court 
as  a  flindamental  pi-opositiou  on  which  the  opinion  really  turns  that  all 
personal  as  well  as  real  property  within  a  State  is  subject  to  the  laws 
thereof.  1  conceive  that  that  pro|K>aition  is  not  maintainable  as  a  gen- 
eral and  absolute  proposition.  Amongst  independent  nations,  it  is 
true,  persona  and  property  within  tlie  territory  of  a  nation  are  subject 
to  its  laws,  and  it  is  responsible  to  other  nations  for  any  injustice  it 
may  do  to  the  persons  or  property  of  such  other  nations.  This  is  a 
rule  of  international  law.  But  the  States  of  this  government  aro  not 
independent  nations.  There  is  such  a  thing  as  a  Constitution  of  the 
United  States,  and  there  is  such  a  thing  as  a  government  of  the  United 
States,  and  there  are  manj'  tilings,  and  many  persons,  and  many  aiticles 
of  property  that  a  State  cannot  lay  the  weight  of  its  finger  upon,  l>ecause 
it  would  be  contrary  to  the  Constitution  of  the  United  States.  Cer- 
tainly, property  merelj'  carried  through  a  State  cannot  bo  taxed  by  the 
fitate.     Snch  a  tax  would  be  a  duty  —  which  a  State  cannot  impose. 
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tf  •  drove  of  cattl«  is  driTen  throagh  FennBylvaiiia  ttom  HUhou  to 
New  York,  for  tLe  purpose  of  being  sold  io  Nev  York,  whilst  in 
PeDDsylvania  it  may  be  Bubjecl  to  the  police  r^alfttions  of  the  State, 
but  it  is  Dot  subject  to  taxation  there.  It  is  Dot  generally  subject  to  the 
laws  of  the  State  as  otiier  propertj-  is.  So  if  a  train  of  cars  starts  at  Cin- 
cinnati for  Neyi  York  and  passes  through  Pennsj'lvania,  it  may  be  subject 
to  tlie  police  regulations  of  that  State  whilst  within  it,  but  it  would  bo 
repugnant  to  the  Constitution  of  tlie  United  States  to  tax  it  We  have 
decided  this  very  question  in  the  case  of  Stale  Freight  Tax,  15  Wall. 
232.  The  point  was  directly  raised  and  decided  that  property  on  its 
passage  through  a  State  in  the  course  of  interstate  commerce  cannot  bu 
taxed  by  the  btMe,  because  taxation  is  incidentally  regulation,  and  a 
State  cannot  regulate  interstate  commerce.  The  same  doctrine  was 
recognized  in  Coe  v.  Errol,    116  U..  S.  517. 

And  surely  a  State  cannot  inteifere  with  the  officers  of  the  United 
States,  in  the  performance  of  their  duties,  whether  acting  under  the 
Judicial,  Military,  Postal,  or  Revenue  Departments.  They  are  entirely 
free  tnm  State  control.  So  a  citizen  of  tie  United  States,  or  any  other 
persoD,  in  the  performance  of  any  duty,  or  in  the  exercise  of  any  privi- 
lege, under  the  Constitution  or  laws  of  the  United  States,  is  absolutely 
free  from  State  control  in  relation  to  such  matters.  So  that  the  general 
proposition,  that  all  persons  and  personal  property  within  a  State  is 
subject  to  the  laws  of  the  State,  unless  materially  modified,  cannot 
be  true. 

But.  when  personal  property  is  permanently  located  within  a  State 
for  the  purpose  of  ordinary  use  or  sale,  then,  indeed,  it  is  subject  to  the 
laws  of  the  State  and  to  the  burdens  of  taxation ;  as  well  when  owned 
by  persons  residing  out  of  the  State,  as  when  owned  by  persons  resid- 
ing  in  the  State.  It  has  then  acquired  a  aitua  in  the  Sute  where  it  is 
found. 

A  man  residing  in  New  York  may  own  a  store,  a  factory,  or  a  mine 
In  Alabama,  stocked  with  goods,  utensils,  or  materials  for  sale  or  use 
in  that  State.  There  is  no  question  that  the  gitus  of  personal  property 
so  situated  is  in  the  State  where  it  is  found,  and  that  it  may  be  sub- 
jected to  double  taxation,  —  in  the  State  of  the  owner's  residence,  as  a 
part  of  the  general  mass  of  his  estate ;  and  iu  the  State  of  ite  situs. 
Although  this  is  a  consequence  which  often  bears  hardly  on  the  owner, 
yet  it  is  too  Qrmly  sanctioned  by  the  law  to  be  disturbed,  and  do  remedy 
seems  to  exist  but  a  sense  of  equity  and  Justice  in  the  l^slatures  of  the 
several  States.  The  rule  would  undoubtedly  be  more  Just  if  it  made  the 
property  taxable,  like  lands  and  real  estate,  only  in  the  place  where  it 
is  permanently  situated. 

Personal  as  well  as  real  property  may  have  a  situs  of  ite  own,  inde- 
pendent of  the  owner's  residence,  even  when  employed  in  interstate  or 
foreign  commerce.  An  office  or  warehouse,  connected  with  a  steamship 
line,  or  with  a  continental  raiiwa}-,  may  bo  provided  with  furniture  and 
ftU  the  apparatus  and  appliances  usual  in  such  cstablishmente.     Sueb 
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proper^  iroold  be  sabject  to  the  tec  rvf  stia  uid  to  loeal  tastttoo, 
though  Bokly  devoted  to  tbe  parposea  of  the  business  of  those  linea. 
But  the  ships  that  traverse  tbe  sea,  and  the  cars  thai  traverse  tbe  land, 
in  those  lines,  being  the  vehicles  of  commei'ce,  interstate  or  foreign,  and 
intended  for  its  movement  from  one  State  or  country  to  anotlier,  and 
liaving  DO  fixed  or  permanent  aitui  or  home,  exeept  at  the  residence  of 
(iie  owner,  cannot,  without  an  invasion  of  the  powers  and  duties  of  the 
federal  government,  be  subjected  to  the  burdens  of  taxation  in  the 
places  where  tbej  only  go  or  come  in  the  transaction  of  their  business, 
exoept  where  they  beloDg.  Hays  v.  Pacific  Mail  Steamship  Co.,  17 
How.  596  i  Morgan  v.  Parham,  16  Wall.  471  ;  TransporUtion  Co.  v. 
Wheeling,  99  IT.  S.  273.  To  contend  that  there  is  any  difference  be* 
tween  cars  or  trains  of  cars  and  ocean  steamships  in  this  regard,  is  to 
lo«e  sight  of  the  essential  qualities  of  things.  This  is  a  matter  that 
does  not  depend  npon  tbe  aSQrmative  action  of  Congress.  The  regular- 
tion  of  ships  and  vessels,  by  act  of  Congress,  does  not  make  them  the 
instruments  of  commerce.  They  would  be  equally  so  if  no  such  affirma- 
tive regulations  existed.  For  the  States  to  interfere  with  them  in  either 
case  would  be  to  interfere  with,  and  to  assume  tbe  exercise  of,  that 
:x>wer  which,  by  the  Constitution,  has  been  surrendered  b\'  tbe  States 
to  the  government  of  the  United  States,  namely,  the  power  to  regulate 
commerce. 

Reference  is  made  in  tbe  opinion  of  the  oourt  to  the  case  of  Railroad 
Company  «.  Maryland,  21  Wall.  456.  in  which  it  was  said  that  commerce 
on  laud  between  the  different  States  is  strikingly  dissimilar  in  many  re* 
spects  from  ooromeree  on  water ;  but  that  was  said  in  reference  to  the 
highways  of  transportation  in  tbe  two  cases,  and  tbe  difference  of  control 
whidi  the  State  has  in  one  case  trom  that  which  it  can  possibly  have  in 
ttie  other.  A  nulroad  is  laid  on  the  soil  of  the  State,  by  virtue  of  au- 
thority granted  by  the  State,  and  is  constantly  subject  to  the  police  Juris- 
diction of  tbe  State ;  whilst  tbe  sea  and  navigable  rivers  are  high- 
ways created  by  nature,  and  are  not  subject  to  State  control.  The 
question  in  that  case  related  to  tbe  power  of  the  State  over  its  own 
corporation,  in  reference  to  its  rate  of  fares  and  the  remuneration  it 
was  required  to  pay  to  the  State  for  its  franchises,  — an  entirely  differ- 
ent question  from  that  which  arises  in  the  present  case. 

Reference  ia  also  made  to  expressions  used  in  the  opinion  in  Glouces- 
ter Feny  Co.  v.  Pennsylvania,  114  U.  S.  196,  which,  standing  alone, 
would  seem  to  concede  the  right  of  a  State  to  tax  foreign  corporatJons 
engaged  in  foreign  or  interstate  commerce,  if  such  property  is  within 
the  jurisdiction  of  the  State.  But  tbe  whole  scope  of  that  opinion  is  to 
show  that  neither  the  vehicles  of  commerce  coming  within  tbe  State, 
nor  the  capital  of  such  corporations,  is  taxable  there ;  but  only  the 
property  having  a  aitue  there,  as  tbe  wharf  used  for  landing  passengers 
and  freight.  The  entire  series  of  decisions  to  that  effect  are  cited  and 
relied  on. 

Of  course  I  do  not  mean  to  say  that  either  railroad  cars  or  ships  are 
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properly  of  said  oompanies,  as  determined  b;  the  valne  of  the  oaidtd 
stock  thereof,  and  the  other  evidence  and  rules  as  aforesaid." 

As  to  telegraph  aod  telephone  companies,  the  board  was  required  to 
apportion  the  valuation  among  the  several  counties  through  which  the 
lines  ran,  in  the  proportion  that  the  length  of  the  tinea  in  the  respective 
counties  bore  to  the  entire  length  in  the  State;  in  the  case  of  express 
companies,  the  apportionment  was  to  be  made  among  the  several  coun- 
ties in  which  ihey  did  business,  in  the  proportion  that  the  gross  receipts 
in  cacli  county  bore  to  the  gross  receipts  in  the  State. 

The  amount  thus  apportioned  was  to  be  certified  to  the  connty  aadi- 
tor,  and  placed  by  him  on  the  duplicate  "  to  be  assessed,  and  the  taxes 
thereon  collected  the  same  as  taxes  assessed  and  collected  on  other 
personal  property,"  the  rate  of  taxation  to  be  the  same  as  that  on  other 
property  in  the  local  taxing  district. 

The  valuation  of  all  the  real  estate  of  the  oompanies,  sitnated  in 
Ohio,  was  required  to  be  deducted  from  the  total  valnation,  as  fixed  by 
the  board. 

The  original  suits  were  brought  in  the  Circuit  Court  to  enjoin  the 
certification  of  the  apportioned  valuations  to  the  county  auditors,  as  to 
1893,  against  the  stato  board ;  as  to  1894  and  1895,  against  the  auditor 
of  State.* 

The  appellants  filed  a  petition  for  a  rehearing. 

Bbewes,  J.  We  have  had  before  us  at  the  present  term  several 
cases  involving  the  taxation  of  the  oroperty  of  express  companies, 
some  coming  from  Ohio,  some  from  Indiana,  and  one  from  Kentucky ; 
also  a  case  from  the  latter  State  involving  the  taxation  of  the  property 
of  the  Henderson  Bridge  Company.  The  Ohio  and  Indiana  cases  were 
decided  on  the  1st  of  Febrnary.  (165  U.  S.  194.)  Petitions  for  re- 
bearing  of  those  cases  have  been  presented  and  are  now  before  us  for 
consideration. 

The  importance  of  the  questions  involved,  the  close  division  in  this 
court  upon  them,  and  the  earnestness  of  connsel  for  the  express  com- 
panies in  their  original  ailments,  as  welt  as  in  their  briefs  on  this 
application,  lead  those  of  us  who  concurred  in  the  judgmente  to  add  a 
few  observations  to  what  has  hitherto  been  said. 

Again  and  again  has  this  couit  affirmed  the  proposition  that  no  State 
can  interfere  with  interstate  commerce  through  the  imposition  of  a  tax, 
by  whatever  name  called,  which  is  in  effect  a  tax  for  the  privilege  of 
transacting  such  commerce.  And  it  has  as  often  affirmed  that  such 
restriction  upon  the  power  of  a  State  to  interfere  with  interstate  com- 
merce does  not  in  the  least  degree  abridge  the  right  of  a  State  to  tax 
at  their  full  value  all  the  instrumentelities  used  for  snch  commerce. 

Now  the  taxes  imposed  upon  express  companies  by  the  statutes  of 
the  three  States  of  Ohio,  Indiana,  and  Kentucliy  are  certainly  not  in 
terms  "  privilege  taxes."    They  purport  to  be  upon  the  property  of  the 
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companies,  "niey  ue,  therefore,  not,  in  form  at  least,  sntijeot  to  any 
of  the  denuQciatioDs  against  privilege  taxes  which  have  bo  olleD  conoe 
from  tbia  court.  The  statutes  grant  no  privilege  of  doing  an  express 
business,  cbsrge  notliiug  for  doing  such  a  business,  and  contemplate  only 
the  assedsmeiit  and  lev_\'  of  taxes  upon  Ibe  pi-opeity  uf  tbc  express  com- 
panies situated  within  tlie  respective  States.  And  the  only  really  snli- 
stanlial  quiestion  is  whether,  properly  understood  and  adrainisteTed,  tbey 
subject  to  the  Uoxing  power  of  the  State  property  not  within  its  territorial 
limits.  The  burden  of  the  contention  of  the  express  companies  is  that 
tbey  have  within  the  limits  of  the  State  certain  tangible  property,  such 
as  horses,  wagons,  etc.  ;  that  that  tangible  property  is  their  only  prop- 
erty within  tbe  Stale ;  that  it  must  be  valued  as  other  like  property, 
and  upon  ancb  valuation  alone  can  taxes  be  assessed  and  levied  against 
tbem. 

But  this  contention  practically  ignores  tbe  existence  of  intangible 
property,  or  at  least  denies  its  liability  for  taxation.  In  the  complex 
civilization  of  to-day  a  large  portion  of  tbe  wealth  of  a  community  con- 
sists in  intangible  property,  and  there  is  nothing  in  the  nature  of  things 
or  in  the  limitations  of  the  Federal  Constitution  which  restrains  a  State 
from  taxing  at  its  real  value  such  intangible  property.  Take  the  sim- 
plest illustration :  B,  a  solvent  man,  purchases  from  A  certain  prop- 
erty, and  gives  to  A  his  promise  to  pay,  say,  $100,000  therefor.  Such 
promise  may  or  may  not  be  evidenced  by  a  note  or  other  written  instru- 
ment The  property  conveyed  to  B  may  or  may  not  be  of  the  value  of 
$100,000.  If  ttkere  be  nothing  in  the  way  of  ftand  or  misrepresenta- 
tion to  invalidate  that  transaction,  there  exists  a  legal  promise  on  the 
part  of  B  to  pay  to  A  $100,000.  That  promise  is  a  part  of  A's  prop- 
erty. It  is  something  of  value,  something  on  which  be  will  receive 
cash,  and  which  be  can  sell  in  the  markets  of  the  community  for  cash. 
It  is  as  certainly  property,  and  property  of  value,  as  if  it  were  a  build- 
ing or  a  steamboat,  and  is  as  Justly  subject  to  taxation.  It  matters 
not  in  what  this  intangible  property  consists  —  whether  privileges,  cor- 
porate franchises,  contracts,  or  obligations.  It  is  enough  that  it  is 
property  which  though  intangible  exists,  which  has  value,  produces 
income,  and  passes  current  in  the  markets  of  the  world.  To  ignore 
this  intangible  property,  or  to  hold  that  it  is  not  subject  to  taxation  at 
its  accepted  value,  is  to  eliminate  from  the  reach  of  the  taxing  power  a 
large  portion  of  the  wealth  of  the  country.  Now,  whenever  separate 
articles  of  tangible  property  are  joined  together,  not  simply  by  a  unity 
of  ownership,  but  in  a  unity  of  use,  Uiere  is  not  infrequently  developed 
a  property,  intangible  though  it  may  be,  which  in  value  exceeds  the 
aggregate  of  the  value  of  the  separate  pieces  of  tangible  property. 
Upon  what  theory  of  substantial  right  can  it  be  adjudged  that  the  value 
of  this  intangible  property  must  be  excluded  from  tbe  tax  lists,  and 
the  only  property  placed  thereon  be  the  separate  pieces  of  tangible 
property  ? 

The  first  question  to  bo  considered  therefore  is  whether  there  fa 
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investments  which  produce  k  part  of  the  value  of  its  oRpitftl  stock,  and 
wMob  have  &  special  situs  in  other  States  or  are  exempt  from  taxation. 
If  it  has,  let  it  show  the  fact.  Courts  deal  with  tliini^  aa  they  are,  and 
do  not  determine  rights  upon  mere  possiliilitit^s.  If  half  of  the  property 
of  the  Adama  Exitress  Company,  which  by  its  own  showing  is  worth 
$16,000,000  and  over,  is  invested  in  United  States  bonds,  and  there* 
fore  exempt  from  taxation,  or  invested  in  any  way  outside  the  business 
of  the  company  and  so  as  to  be  subject  to  purely  local  taxation,  Ut 
that  fact  be  disclosed,  and  then  if  the  State  of  Ohio  attempts  to  include 
within  its  taxing  power  such  exempted  property,  or  property  of  a  dif- 
ferent situs,  it  will  be  time  enough  to  consider  and  determine  the  rights 
of  the  company.  That  if  such  facts  exist  they  must  be  taken  into  con- 
sideration by  a  State  iu  its  proceedings  under  such  tax  laws  as  are  here 
presented  has  been  heretofore  recognized  and  distinctly  afBrmed  by 
this  court  Pittsburgh,  Cincinnati,  etc.  Railway  Co.  v.  Backus,  154 
U.  8.  421,  443  ;  Western  Union  Telegraph  Co.  v.  Taggart,  163  U.  S.  1, 
23 ;  Adams  Express  Co.  v.  Ohk>,  165  U.  S.  194,  227.  Presumably  all 
that  a  corporation  baa  is  used  in  the  transaction  of  its  business,  and  if 
it  has  accumulated  assets  which  for  any  reason  affeot  the  question  of 
taxation,  it  should  disclose  them.  It  is  called  upon  to  make  return 
of  ilia  property,  and  if  its  return  admits  that  it  is  possessed  of  property 
of  a  certain  value,  aud  does  not  disclose  anything  to  show  that  any 
portion  thereof  la  not  subject  to  taxation,  it  cannot  complain  if  the 
State  treats  its  propei'ty  as  all  taxable. 

But  where  is  the  situs  of  this  intangible  property?  The  Adams 
Express  Company  has,  according  to  its  showing,  iu  round  numbers 
$4,000,000  of  tangible  property  scattered  through  difCerent  States,  and 
with  that  tangible  property  tlms  scattered  transncts  its  business.  By 
the  business  which  it  transacts,  by  combining  inio  a  single  use  sll  these 
separate  pieces  and  ailicles  of  tangible  property,  by  the  contracts, 
franchises,  and  privileges  which  it  has  acquired  and  possesses,  it  has 
created  a  corporate  property  of  the  actual  value  of  $16,000,000.  Thus, 
according  to  its  figures,  this  intangible  property,  its  franchises,  ])rivl' 
leges,  etc,  is  of  the  value  of  $12,000,000,  and  its  tangible  property  of 
only  $4,000,000.  Where  is  the  situs  of  ibis  intangible  property?  Is 
it  simply  where  its  home  office  is,  where  is  found  the  central  directing 
thought  which  controls  the  workings  of  the  great  machine,  or  in  the 
State  which  gave  it  its  corporate  franchise;  or  is  that  intangible  prop- 
erty distributed  wherever  its  tangible  property  is  located  and  its  work 
is  done  ?  Clearlj-,  as  we  think,  the  latter.  Every  State  within  which 
it  is  transacting  business  and  where  it  has  its  property,  more  or  less, 
may  rightfully  say  that  the  $16,000,000  of  value  which  it  possesses 
spiings  not  merely  fVom  the  original  grant  of  corporate  power  by  the 
State  which  incorporated  it,  or  from  the  mere  ownership  of  the  tangible 
property,  but  it  springs  from  the  fact  that  that  tangible  property  it  has 
combined  with  contracts,  franchises,  and  privileges  into  a  single  unit  of 
property,  and  this  State  contributes  to  that  o^regate  value  not  merely 
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the  separate  valiie  of  anch  tangible  property  u  is  within  its  limits,  but 
its  proportionate  share  of  the  value  of  the  entire  property.  That  this 
is  true  is  obvioas  fh>m  the  result  that  wouM  follow  if  all  the  States 
otiier  than  the  one  which  created  the  corporntion  could  and  ehould 
withhold  from  it  the  right  to  tranBact  e^p^eB8  business  within  their 
limits.  It  might  continue  to  own  all  its  tangible  property-  within  each 
of  those  States,  but  unable  to  transact  the  express  business  within  their 
limits,  that  112,000,000  of  value  attributable  to  its  intangible  property 
would  shrivel  to  a  mere  trifle. 

It  may  be  true  that  the  principal  office  of  the  corporation  is  in  New 
York,  and  that  for  certain  purposes  Uie  maxim  of  the  common  law  was 
"  mobilia  peraonam  tttguuntur,"  hut  that  maxim  was  never  of  universal 
application,  and  seldom  interfered  with  the  right  of  taxation.  Pull- 
man's Palace  Car  Co.  v.  Pennsylvania,  141  U.  S.  18,  22.  It  would 
certunly  aeem  a  misapplication  of  the  doctrine  expressed  in  that  maxim 
to  bold  that  by  merely  transferring  its  priodpal  office  across  the  river 
to  Jersey  City  the  aitus  of  (12,000,000  of  intangible  properly  for  pur 
poses  of  taxation  was  changed  from  the  State  of  New  York  to  that  of 
New  Jersey. 

It  is  also  true  that  a  corporation  is,  for  purposes  of  Jurisdiction  ia 
the  Federal  courts,  conclusively  presumed  to  be  a  citizen  of  the  State 
which  created  it,  but  it  does  not  follow  therefrom  that  its  franchise  to 
be  ia  for  all  purposes  to  be  regarded  as  confined  to  that  State.  For 
the  transaction  of  ite  business  it  goes  into  various  States,  and  wherever 
it  goes  as  a  corporation  It  carries  with  It  that  ft-anchise  to  be.  But  the 
francbiae  to  be  is  only  one  of  the  franchises  of  a  corporation.  The 
franchise  to  do  is  an  independent  franchise,  or  rather  a  combina- 
tion of  franchises,  embracing  all  things  which  the  corporation  is  given 
power  to  do,  and  this  power  to  do  is  as  much  a  thing  of  value  and  a 
part  of  the  intangible  property  of  tiie  corporation  as  the  franchise  to 
be.  Franchises  to  do  go  wherever  tiie  work  is  done.  T^e  Sontbern 
Pacific  Railway  Company  is  a  corporation  chartered  by  the  Stete  of 
Kentucky,  yet  within  tbe  limits  of  that  State  it  is  said  to  have  no  tan- 
gible property  and  no  office  for  the  transaction  of  business.  The  vast 
amount  of  tengible  property  which  by  lease  or  otherwise  it  holds  and 
operates,  and  all  the  franchises  to  do  which  it  exercises,  exist  and  are 
exercised  in  the  Slates  and  Territories  on  the  Pacific  Slope.  Do  not 
tiiese  intangible  properties  —  these  franchises  to  do — exercised  in  con- 
nection with  the  tangible  property  which  it  holds,  create  a  substantive 
matter  of  texation  to  be  asserted  by  every  State  in  which  that  tangible 
proi^erty  ia  found? 

It  is  said  that  the  views  thus  expressed  open  tbe  door  to  possibilities 
of  grass  injustice  to  these  corporations,  through  the  conflicting  action 
of  the  different  States  in  matters  of  taxation.  That  ma}-  be  so,  and 
tiie  courts  maj*  be  called  upon  to  relieve  against  such  abuses.  But 
such  possibilities  do  not  equal  the  wrong  which  sustaining  tbe  conten- 
tion of  the  appellant  would  at  once  do.     In  the  city  of  New  York  are 
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NEW  ORLEANS  v.  STEMPBL. 

SuPseuB  Court  of  thb  United  States.    1899. 

[Bepmttd  17S  United  SlaUt,  309.] 

Brewer,  J.'  This  case  came  od  appeal  from  the  Circoit  Court  ot 
tlie  United  States  for  the  Eaatero  Distiict  of  Louisiaaa.  It  is  a  nuit 
brougbt  by  the  appellee  to  restraia  the  collection  of  taxes  levied  upon 
certain  personal  property  which  she  claims  was  exempt  ttom  taxation. 
.  .  .  The  assessment  .  .  .  was  of  115,000  "  money  in  posseesioD,  on 
deposit,  or  in  band,"  and  of  1800,000  "  money  loaned  on  interest,  all 
credits  and  all  bills  receivable,  for  money  loaned  or  advanced,  or  for 
goods  sold ;  and  all  credits  of  any  and  every  description."  .  .  . 

Under  the  circnmstances  disclosed  by  the  testimony,  were  the  money 
and  credits  subject  to  taxation  ?  It  appears  that  these  credits  were 
evidenced  by  notes  largely  secured  by  mortgages  on  real  estate  in  New 
Orleans ;  that  these  notes  and  mortgages  were  in  the  city  of  New 
Orleans,  in  possession  of  an  agent  of  the  plaintifF,  who  collected  the 
interest  and  principal  as  it  became  due,  and  deposited  the  same  in  a 
bank  in  New  Orleans  to  the  credit  of  the  plaintiff.  The  question,  there- 
fore, is  distinctly  presented  whether,  because  the  owners  were  domi- 
ciled in  the  State  of  New  York,  the  moneys  so  deposited  in  a  bank 
within  the  limits  of  the  State  of  Louisiana,  and  the  notes  secured  by 
mortgages  situated  and  held  as  above  described,  were  free  from  taxa< 
tion  in  the  latter  State.  Of  course  there  must  be  statutory  warrant  for 
such  taxation ;  for  if  the  legislature  omits  any  property  from  the  list  of 
t&xables,  the  courts  are  not  autboiized  to  correct  Uie  omission  and 
adjudge  the  omitted  property  to  be  subject  to  taxation.* 

From  this  rf^iew  of  the  decisions  of  the  Supreme  Court  of  the  State, 
it  is  obvious  that  moneys,  such  as  those  referred  to,  collected  as  in- 
terest and  principal  of  notes,  mortgages,  and  other  securities  kept 
within  the  State,  and  deposited  in  one  of  the  banks  of  the  State  for 
use  or  reinvestment,  are  taxable  under  the  act  of  1890.  They  are 
property  arising  from  business  done  in  the  State ;  they  were  tangible 
property  when  received  by  the  agent  of  the  plaintifTa,  and  as  such  sub- 
ject to  taxation,  and  their  taxability  was  not,  as  the  court  holds,  lost 
by  their  mere  deposit  in  a  bank.  It  is  true  that  when  deposited  the 
moneys  became  the  property  of  the  bank,  and  for  most  purposes  the 
relation  of  debtor  and  creditor  arose  tietween  the  bank  and  the  de- 
positor ;  yet,  as  evidently  the  moneys  were  to  be  kept  in  the  State  for 

1  Pirt  of  thao[^on  is  omitted. — Ed. 

■  Tha  court  here  cited  Acta  Ta  ISSO,  c  121 ;  Uverpool,  etc.  Ins.  Co.  o.  Board  of 
Aswnon,  44  Ia.  Ann.  780;  Bailey  n.  Board  of  Aseeuon,  44  La.  Ann.  7flS;  ClauD  n 
New  Orlesot,  40  Lt.  Add.  1 ;  Bluelield  BonaDs  Co.  d,  Board  or  Aseeeaon,  4S  La.  Ann. 
4S ;  Parker  n.  Strauss,  49  La.  Ann.  1173  ;  London  ft  Liverpool  lus.  Co.  0.  Botid  ot 
A  Ann.  1028. —Ed. 
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ninvestment  or  other  use,  the;  remained  gtfll  snbject  to  taxation,  so* 
cording  to  the  decision  in  49  La  Ann.  43.  With  regard  to  the  notes 
and  mortgages,  it  may  be  conceded  tliat  there  is  no  express  decision  of 
the  Siipiemt!  Court  to  the  effect  that  the,v  were  taxable  under  the  law 
of  1890  ;  yei  the  reasoning  of  that  court  in  several  cases  and  itfi  decla- 
rations, altliougb  perhaps  only  dicta,  show  that  clearly  in  its  Judgment 
tbey  hod  a  local  situs  within  the  State,  and  were  by  the  statute  of  1890 
subject  to  taxation. 

When  the  question  is  whether  property  is  exempt  tiotn  taxation,  and 
that  exemption  depends  alone  on  a  true  construction  of  a  statute  of  the 
State,  the  Federal  courts  should  be  slow  to  declare  an  exemption  in 
advance  of  any  decision  by  the  courts  of  the  State.  The  rule  in  such 
a  case  is  that  the  Federal  courts  follow  the  construction  placed  upon 
the  statute  by  the  State  courts,  and  in  advance  of  snch  construction 
they  should  not  declare  property  beyond  the  scope  of  the  statute  and 
exempt  from  taxation  unless  it  is  clear  that  such  is  the  fact.  In  other 
words,  they  should  not  release  any  property  within  the  State  from  its 
liability  to  State  taxation  unless  it  is  obvious  that  tlie  statutes  of  the 
State  warrant  such  exemption,  or  unless  the  mandates  of  the  Federal 
Constitution  compel  it. 

If  we  look  to  the  decisions  of  other  States,  we  find  the  frequent  ruling 
that  when  an  indebtedness  has  taken  a  concrete  form  and  become  evi- 
denced by  note,  bill,  mortgage,  or  other  written  instrument,  and  that 
written  instrument  evidencing  the  indebtedness  is  left  within  the  State 
in  the  bands  of  an  agent  of  the  non-resident  owner,  to  be  by  him  used 
for  the  purposes  of  collection  and  deposit  or  reinvestment  within  the 
8tat«,  its  taxable  situs  is  in  the  State.  See  Catlin  v.  Hull,  21  VL  152, 
in  which  the  rule  was  thus  announced  (pages  169,  161)  :  — 

"It  is  undoubtedly  true  tliat,  by  the  generally  acknowledged  prin- 
ciples of  public  law,  personal  chattels  follow  the  person  of  the  owner, 
and  that  upon  hie  death  they  ai-e  to  be  distributed  according  to  the 
law  of  his  domicile ;  and,  in  general,  any  conveyance  of  chattels  good 
by  the  law  of  his  own  domicile  wilt  be  good  elsewhere.  But  this  rule 
is  merely  a  legal  fiction,  adopted  from  considerations  of  general  con- 
venience and  policy  for  the  benefit  of  commerce,  and  to  enable  persons 
to  dispose  of  their  property  at  their  decease  agreeably  to  their  wishes, 
without  being  embarrassed  by  their  want  of  knowledge  in  relation  to 
the  laws  of  the  country  where  the  same  is  situated.  But  even  this 
doctrine  is  to  be  received  and  understood  with  this  limitation,  that 
there  is  no  ixaitive  law  of  the  country  where  the  property  is  in  fact 
which  contravenes  the  law  of  his  domicile ;  for  if  there  is,  the  law  of  the 
owner's  domicile  must  yield  to  the  law  of  the  State  where  the  property 
is  in  fact  situate." 

"We  are  not  only  satiaQed  that  this  method  of  taxation  is  well 
founded  in  principle  and  upon  authority,  but  we  think  it  entirely  just 
and  equitable  that,  if  persons  residing  abroad  bring  their  property  and 
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of  the  power  of  the  legisldtnre  to  eatablish  an  iDCtependent  sitos  for 
bonda  and  murtgages  wtien  those  properties  are  not  in  the  posBessiOQ 
of  the  owner,  but  nimply  that  the  fiction  of  law,  so  often  referred  to, 
ileclares  their  situs  to  be  that  of  the  domicile  of  the  owner,  a  declarsp 
tion  which  the  legislature  has  no  power  to  disturb  when  in  fact  they 
are  in  his  possession.  It  was  held  in  that  case  that  a  statute  requiring 
the  railroad  oompanj,  the  obligor  tn  such  bonds,  to  pay  the  State  tax, 
and  authorizing  it  to  deduct  the  amount  of  such  taxation  from  the 
interest  due  bj  the  terms  of  the  bond,  was,  as  to  uon -residents,  a 
taw  impairing  the  obligation  of  contracts.  The  same  proposition  was 
affirmed  in  Murray  v.  Charleston,  96  U.  S.  432,  where  the  city  of 
Charleston  attempted  to  tax  its  obligations  held  by  non-reaidents  of 
the  State.  In  Tappan  v.  Merchants'  National  Bank,  19  Wall.  490,  the 
ruling  was,  that  although  shares  of  stock  in  national  banks  were  in  a 
certain  sense  intangible  and  incorporeal  personal  property,  the  law 
might  separate  tbem  from  the  persons  of  their  owners  for  purposes  of 
taxation,  and  give  them  a  situs  of  their  own.  See  also  Pullman's  Car 
Company  v.  Pennsylvania,  141  17.  S.  18,  22,  where  the  question  of  the 
separation  of  personal  property  from  the  person  of  the  owner  for  pur- 
poses of  taxation  was  discussed  at  length  ;  as  also  the  case  of  Savings 
Society  v.  Multnomah  County,  169  U.  S.  421,  427,  in  which  a  statute 
of  Oregon  taxing  the  interest  of  a  mortgagee  in  real  estate  was  ad- 
Jui^ed  valid,  although  the  owner  of  the  mortgage  was  a  non-resident. 
Nor  is  there  anything  in  the  case  of  Kirtland  v.  Hotchkiss,  100  U.  S. 
491,  conflicting  with  these  decisions.  It  was  there  held  that  a  State 
might  tax  one  of  its  citizens  on  bonds  belonging  to  him,  although  such 
bonds  were  secured  by  mortgage  on  real  estate  situated  in  another 
State.  It  was  assumed  that  the  situs  of  such  intangible  property  as  a 
debt  evidenced  by  bond  was  at  the  domicile  of  the  owner.  There  was 
no  legislation  attempting  to  set  aside  that  ordinary  rule  in  respect  to 
the  matter  of  situs.  On  the  contrary,  the  legislature  of  the  Slate  of 
Connecticut,  From  which  the  case  came,  plainly  reafllrmed  the  rule,  and 
the  court  in  its  opinion  summed  up  the  case  in  these  words  (p.  499)  : 
"  Whether  the  State  of  Connecticut  shall  measure  the  contribution 
which  persons  resident  within  its  Jurisdiction  shall  make  by  way  of 
taxes,  in  return  for  the  protection  it  affords  them,  by  the  value  of  the 
credits,  choaes  in  action,  bonds  or  stocks  which  they  may  own  (other 
than  such  as  are  exempted  or  protected  from  taxation  under  the  Con- 
stitution and  Uws  of  the  United  States)  is  a  matter  which  concerns 
only  the  people  of  that  State,  with  which  the  Federal  government  can- 
not rightfully  interfere." 

This  matter  of  situs  may  be  regarded  in  another  aspect.  In  the 
absence  of  statute,  bills  and  notes  are  treated  as  choses  in  action,  and 
ore  not  subject  to  levy  and  sole  on  execution ;  but  by  the  statutes  of 
many  States  they  are  made  so  subject  to  seiisure  and  sale  as  any  tan- 
gible personal  property.  1  Freeman  on  Executions,  s.  112;  1  Am.  & 
Eng.  £■  of  L.,  2d  ed.,  282;  11  Am.  &  Eng.  £.  of  L.,  2d  cd.,  62S. 
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Among  the  States  rererred  to  in  these  authorities  as  having  statntM 
warranting  such  levy  and  sale  are  California,  Indiana,  Kentncky,  New 
York,  Tennessee,  Iowa,  and  Louisiana.  Brown  v.  Anderson,  4  Martin 
(K.  S.),  416,  atBrmed  llic  rig litf illness  of  such  a  levj'  and  sale.  In 
Fluker  v.  BuUard,  2  La.  Ann.  338,  it  was  held  that  if  a  note  was  not 
taken  into  the  actual  possession  of  the  sberitf,  a  sale  b}'  him  on  an 
execution  conve_ved  no  title  on  the  purchaser,  the  court  saying:  "In 
the  case  of  Simpson  v.  Allain,  it  was  held  that,  in  onler  to  make  a 
valid  seizure  of  tangible  property,  it  is  necessary  that  the  sheriff  should 
take  the  pi^pcrty  levied  upon  into  actual  possession.  7  Rob.  504.  In 
tlie  case  of  Gobeau  v.  The  New  Orleans  &  Nashville  Railroad  Com- 
pany, the  same  doctrine  is  still  more  distinctly  announced.  The  court 
there  says :  '  From  all  the  different  provisions  of  our  laws  above  re- 
ferred to,  can  it  be  controverted  that,  in  order  to  have  them  carried 
into  effect,  the  sberifT  must  necessarily  take  the  property  seized  into 
bis  possession  ?  This  ia  the  essence  of  the  seizure.  It  cannot  eiist 
without  such  possession.'  6  Rob.  348.  It  is  clear,  under  these  au- 
thorities, that  the  sheriff  effected  no  seizure  of  the  note  in  controversy, 
and  consequently  his  subsequent  adjudication  of  it  conferred  no  title 
on  Bailey." 

The  same  doctrine  was  reafBrmed  in  Stockton  v.  Stanbrough,  S  La. 
Ann.  390.  Now,  if  property  can  liave  such  a  situs  within  the  State  as 
to  be  subject  to  seizure  and  sale  on  execution,  It  would  seem  to  follow 
that  the  State  has  power  to  establish  a  like  situs  withiu  the  State  for 
purposes  of  taxation. 

It  has  also  been  held  that  a  note  may  be  made  the  subject  of  seizure 
and  delivery  in  a  replevin  suit.  Graif  v.  Shannon,  7  Jowa,  508  ;  Smith 
V.  Eals,  81  Iowa,  235  ;  Pritchard  v.  Norwood,  155  Masa.  639. 

It  is  well  settled  that  bank  bills  and  municipal  bonds  are  in  such  a 
concrete  tangible  form  that  they  are  subject  to  taxation  where  found, 
irrespective  of  the  domicile  of  the  owner ;  are  subject  to  levy  and  sale 
on  execution,  and  to  seizure  and  delivery  under  replevin  ;  and  yet  they 
arc  but  promises  to  pay,  —  evidences  of  existing  indebtedness.  Notes 
and  mortgages  are  of  the  same  nature ;  and  while  they  may  not  have 
become  so  generally  recognized  as  tangible  personal  property,  yet  they 
have  such  a  concrete  form  that  we  see  no  reason  why  a  State  maj'  not 
declare  that  if  found  within  its  limits  they  shall  be  subject  to  taxation. 

It  follows  from  these  con  side  ratio  pa  that 

Th£  decree  of  the  Circuit  Court  must  be  reversed  and  the  caas 
remanded  for  further  proceedings.^ 

Hablam  and  White,  JJ.,  dissenting. 

1  A-x.  Bristol  »,  Washington  County,  177  U.  S.  188;  Wnlker  v.  Jaoi,  88  Fed.  578 ; 
P.  •>.  Home  Ins.  Co.,  29  Col.  533;  /n  rt  Jefferson,  S6  MiuD.  217;  S.  v.  Benlley,  SS 
N.  J.  L.  GSZ.     See  Herron  v.  Keeran,  6S  Ind.  172.—  Ed. 
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BLACKSTONE  v.   MILLER. 

SUFRSMB  COCST  OF  THK   UNITED  STATES.      1008. 

[Reported  188  U.  S,  189.] 

Holmes,  J.  Thia  is  a  writ  of  error  to  the  Surrogate's  Court  of  the 
COUDty  of  New  York.  It  is  brought  'to  review  a  decree  of  tlje  court, 
sustaineil  by  the  Appellate  Division  of  the  Supreme  Court,  69  App. 
Div.  127,  and  by  the  Court  of  Appeals,  171  N.  Y.  682,  levying  a  tax 
on  the  transfer  by  will  of  certain  property  of  Timothy  B.  Blaclcstone, 
the  testator,  who  died  domiciled  in  Illinois.  The  property  consisted  of 
adebt  of  (10,692. 21,  due  to  the  deceased  by  a  Arm,  and  of  the  net  sam 
of  H8*3,456.72,  held  on  a.  deposit  account  by  the  United  States  Trust 
Company  of  New  York.  The  objection  was  taken  seasonably  upon  the 
record  that  the  transfer  of  thia  property  could  not  be  taxed  in  New  York 
consistently  with  the  Constitution  of  the  United  States. 

The  depoait  in  question  represented  the  proceeds  of  railroad  atock 
Bold  to  a  syndicate  and  handed  to  the  Trust  Company,  which,  by  arrange- 
ment with  Uie  testator,  held  the  proceeds  subject  to  his  order,  paying 
interest  in  the  meantime.  Five  days*  notice  of  withdrawal  was  required, 
and  if  a  draft  was  made  upon  the  company,  it  gave  its  check  upon  one 
of  its  banks  of  deposit.  The  fund  had  been  held  in  this  way  from 
March  31,  1899,  until  the  testator's  death  on  May  26,  1900.  It  is 
probable,  of  courao,  that  he  did  not  intend  to  leave  the  fund  there 
forever  and  that  be  was  looking  out  for  investments,  but  be  had  not 
found  tbem  when  he  died.  The  tax  is  levied  under  a  statute  impos- 
ing a  tax  "upon  the  tranafer  of  any  property,  real  or  personal  .  .  . 
2.  When  the  transfer  is  by  will  or  intestate  law,  of  property  within  the 
State,  and  the  decedent  was  a  non-resident  of  the  State  at  the  time  of 
his  death."  Laws  of  1896,  c.  908,  S  320,  amended,  Laws  of  1897, 
c.  284  J  3  Birdseye's  Stat.  3d  ed.  1901,  p.  3592.  The  whole  succession 
has  been  taxed  in  Illinois,  the  New  York  deposit  being  included  in  the 
appraisal  of  the  estate.  It  is  objected  to  the  New  York  tax  that  the 
property  was  not  within  the  State,  and  that  the  courts  of  New  York 
had  no  jurisdiction  ;  that  if  the  property  was  within  the  State  it  was 
only  transitorily  there,  Hays  v.  Pacific  Mail  Steamship  Co.,  17  How. 
596.  599,  600,  that  the  tax  impairs  the  obligation  of  contracts,  that  it 
denies  full  faith  and  credit  to  the  Judgment  ta:ciDg  the  inheritance  in 

[llinois,  that  it  deprives  the  executrix  and  legatees  of  privileges  and 

mmunities  of  citizens  of  the  State  of  New  York,  and  that  it  is  contrary 

X>  the  Fourteenth  Amendment. 
In  view  of  the  State  decisions  it  miiet  be  assumed  that  the  New  York 

itatute  is  intended  to  reach  the  transfer  of  this  property  if  it  can  be 

reached.      New  Orleans  v.  Stempel.  175  U.  S.  309,  316;    Moriey  v. 

Lake  Shore  &  Michigan  Southern  Railway  Co.,  146  U.  S.  162,  166. 

We  also  must  take  it  to  have  been  found  that  the  proj>erty  was  not  in 
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transitu  in  such  a  sense  u  to  withdraw  it  ttom  tfae  power  of  the  State, 
if  otiienrise  ttie  right  to  tax  tbe  transfer  belonged  to  the  State.  The 
property  was  delayed  within  the  jurisdiction  of  New  York  an  indefinite 
time,  which  had  lasted  for  more  than  a  year,  bo  that  this  finding  at  least 
was  justified.  Kelley  v.  Rhonda,  188  U.  S.  1,  nnd  Diamond  Match  Go. 
V.  Village  of  Ontonagon,  188  U.  S.  84.  present  term.  Both  parties  agree 
with  the  plain  words  of  the  latr  that  tbe  tux  is  <i  tax  upon  the  transfer, 
not  Dpou  the  deposit,  and  we  need  spend  no  time  upon  that  Therefore 
the  naked  question  is  whether  tlie  State  has  a  right  to  tax  the  transfer 
by  will  of  such  deposit. 

The  answer  is  somewhat  obscnred  by  the  HnperSoial  foot  that  New 
York,  like  most  other  States,  recognizes  the  law  of  the  domicil  as  the 
law  determining  the  right  of  universal  eiiccession.  The  domicil,  natu- 
rally, must  control  a  anccesston  of  that  kind.  Universal  succession  is 
the  artificial  continuance  of  the  pverson  of  a  deceased  by  an  executor, 
heir,  or  the  like,  so  far  as  succession  to  rights  and  obligations  is  con- 
cerned. It  is  a  fiction,  the  historical  origin  of  which  is  familiar  to 
scholars,  and  it  is  this  fiction  that  gives  whatever  meaning  it  has  to  the 
saying  moinlia  tequitntur  personam.  But  being  a  fiction  it  is  not  al- 
lowed to  obscure  the  facts,  when  the  facts  become  important  To  a 
considerable,  although  more  or  less  varying,  extent,  the  succession  de- 
termined by  the  law  of  the  domicil  is  rec<^nized  in  other  jurisdictions. 
But  it  hardly  needs  illnstration  to  show  that  the  recognition  is  limited 
by  the  policy  of  the  local  law.  Ancillary  administrators  pay  the  local 
debts  before  turning  over  the  residue  to  be  distributed,  or  distributing 
it  themselves,  according  to  the  rules  of  the  domicil.  The  title  of  the 
principal  administrator,  or  of  a  foreign  assignee  in  bankruptcy,  another 
type  of  universal  succession,  is  admitted  in  but  a  limited  way  or  not  at 
all.  See  Crapo  v.  Kelly,  16  Wall.  610;  Chipman  v.  Manufacturers' 
Na^nal  Bank,  156  Mass.  147,  148,  149. 

To  come  closer  to  the  point,  no  one  doubts  that  succession  to  a  tan- 
gible chattel  may  be  taxed  wherever  the  property  is  found,  and  none 
tbe  less  that  the  law  of  the  ntua  accepts  its  rules  of  succession  from  the 
law  of  the  domicil,  or  that  by  tbe  law  of  tbe  domicil  tbe  chattel  is  part 
of  a  Mniversilag  and  is  taken  into  account  again  in  tbe  succession  tax 
there.  Eidman  v.  Martinez,  184  U.  S.  578,  586,  587,  592.  See  Mager 
V.  Grima,  8  How.  490,  49.3  ;  Coe  v.  Errol,  1 1 6  U.  S.  5 1 7,  524  ;  Pullman's 
Palace  Car  Ca  v.  Pennsylvania,  141  U.  S.  18,  22;  Magoun  v.  Illinois 
Trust  &  Savings  Bank,  170  U.  S.  283 ;  New  Orleans  v.  Stempel,  175 
U.  S.  809  ;  Bristol  v.  Washington  County,  177  U.  S.  133  ;  and  for  state 
decisions  Matter  of  Estate  of  Romaine,  127  N.  Y.  80;  Callahan  v. 
Woodbridge.  171  Mass.  593;  Greves  v.  Shaw,  173  Mass.  205;  Allen 
tr.  National  State  Bank,  92  Md  509. 

No  doubt  this  power  on  the  part  of  two  States  to  tax  on  different  and 
more  or  less  inconsistent  principles,  leads  to  some  hardship.  It  may 
be  regretted,  also,  that  one  and  the  same  State  should  be  seen  taxing 
00  the  one  hand  according  to  the  fact  of  power,  and  on  the  other,  at 
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the  same  time,  sccording  to  the  fiction  thaU  in  successions  after  death* 
mobitia  aeguuntur  personam  and  domicil  governs  the  whole.  Bnt 
these  inconaistenoiea  infHnge  no  rule  of  constitution  a  1  law.  Coe  v. 
Errol,  116  U.  S.  517,  524;  Knowlton  v.  Moore,   178  U.  S.  41. 

The  question,  then,  is  narrowed  to  whether  a  diatinctiqn  is  to  be  talien 
between  tangible  chattels  and  the  deposit  iu  this  case.  There  is  no 
doubt  that  uonrts  in  New  York  and  elsewhere  have  been  loath  to  recog- 
nize a  distinction  for  taxing  purposes  between  what  commonly  is  called 
money  in  the  bank  and  actual  coin  in  the  pocket.  The  practical  simi- 
larity more  or  less  has  obliterated  the  legal  diSerence.  Matter  of 
Houdayer,  150  N.  Y.  37  ;  New  Orleans  v.  Stempel,  175  U.  S.  309,  316  ; 
City  National  Bank  v.  Charles  Baker  Co.,  180  Mass.  40,  42.  In  view 
of  these  cases,  and  the  decision  in  the  present  case,  which  followed 
them,  a  not  verj'  successful  attempt  was  made  to  show  that  by  reason 
of  the  facta  which  we  have  mentioned,  and  others,  the  deposit  here  was 
unlike  an  ordinary  deposit  in  a  bank.  We  shall  not  stop  to  diecnss 
this  aspect  of  the  case,  because  we  prefer  to  dedde  it  upon  a  broader 
Tiew. 

If  the  transfbr  of  the  deposit  aeoessarily  depends  upon  and  involves 
the  law  of  New  York  for  its  exercise,  or,  in  other  words,  if  the  transfer 
is  subject  to  the  power  of  the  State  of  New  York,  then  New  York  may 
subject  the  transfer  to  a  tax.  United  States  v.  Perkins,  163  U.  8.  625, 
628.  629  ;  McCullDch  v.  Maryland,  4  ^heat.  316,  429.  But  it  is  plain 
that  the  transfer  does  dei)end  upon  the  law  of  New  York,  not  twcause 
of  any  theoretical  speculation  concerning  the  whei'eabouts  of  the  debt, 
but  because  of  the  practical  fact  of  its  power  over  the  person  of  the 
debtor.  The  principle  has  Ijcen  recognized  by  this  court  with  regard 
to  garnishments  of  a  domestic  debtor  of  an  absent  defendant.  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  v.  Sturm,  1 74  U.  S.  710.  See  Wsman  v. 
Halstead,  T09  U.  S.  654.  What  gives  the  debt  validity  't  Nothing  but 
the  fact  that  the  law  of  the  place  where  the  debtor  is  will  make  him  pay. 
It  does  not  matter  that  the  law  would  not  need  to  be  invoked  in  the 
particular  case.  Most  of  us  do  not  commit  crimes,  yet  we  nevertlieless 
are  subject  to  the  criminal  law,  and  it  affords  one  of  the  motives  for  our 
conduct.  So  again,  what  enables  any  other  than  the  very  creditor  in 
proper  person  to  collect  the  debt?  The  law  of  the  same  place.  To  teat 
it,  suppose  that  New  York  should  turn  back  the  current  of  legislation 
and  extend  to  debts  the  rule  stiil  applied  to  slander  that  act.io  peraotuilU 
moritur  cum  persona,  and  should  provide  that  all  debts  hereafter  con- 
tracted in  New  York  and  payable  there  should  be  extinguished  by  the 
death  of  either  party.  Leaving  constitutional  considerations  on  one 
aide,  it  is  plain  that  the  right  of  the  foreign  creditor  would  be  gone. 

Power  over  the  person  of  the  debtor  confers  jurisdiction,  we  repeat. 
And  this  Ijeing  so  we  perceive  no  better  reason  for  denying  the  right  of 
New  York  to  impose  a  succession  tax  on  debts  owed  by  its  citizens  than 
upon  tangible  chattels  found  within  the  State  at  the  time  of  the  death. 
The  maxim  mobiiia  aeqvuntur  personam  has  no  more  truth  in  the  ons 
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Oftse  thaa  id  the  other.     When  Ic^  and  the  polioy  of  a  State  conflict 
vitb.  a  fictioD  due  to  historical  tradition,  the  fiction  roust  ^ve  way. 

Tiiere  is  do  conflict  hettreen  oar  views  and  the  point  decided  iu  the 
caae  re|>orted  under  the  name  of  State  Tnx  on  Foreign  Held  Bonda, 
15  Wall.  300.  Tlie  taxation  in  that  case  was  on  the  interest  on  bonds 
held  out  of  tlie  State.  Bonds  and  negotiable  instniments  arc  more  than 
merely  evidences  of  deht.  The  debt  is  inseparable  from  the  paper  which 
declares  and  constitutes  it,  by  a  tradition  which  comee  down  from  more 
archaic  conditions.  Bacon  v.  Hooker,  177  Mass.  835, 837.  Therefore, 
considering  only  the  place  of  the  property,  it  was  held  that  bonds  held 
ont  of  the  State  could  not  he  reached.  The  decision  has  been  cut  down 
to  its  precise  point  by  later  cases.  Savinj^s  &  Loan  Society  v.  Multno- 
mah County,  169  U.S.  421,  428;  New  Orleans  v.  Stempel,  175  U.  S. 
309.  319,  320. 

In  the  case  at  bar  the  law  imposing  the  tax  was  in  force  before  the 
deposit  was  made,  and  did  not  impair  the  obligation  of  the  contract,  if 
a  tax  otherwise  lawful  ever  can  be  said  to  have  that  effect.  Finney  v. 
Nelson,  1S8  U.  S.  144, 147.  The  fact  that  two  States,  dealing  each  with 
its  own  law  of  sncoeeeion,  both  of  which  the  plaintiff  in  error  has  to  in- 
voke for  her  rights,  have  taxed  the  right  which  they  respectively  confer, 
gives  no  cause  for  complaint  on  constitutional  grounds.  Coe  v.  Errol, 
116  U.  S.  517,  524  ;  Knowlton  v.  Moore,  178  U.  S.  53.  The  universal 
succession  is  taxed  in  one  State,  the  singular  succession  is  taxed  in 
another.  The  plaintiff  has  to  make  out  her  right  nnder  both  in  order 
to  get  the  money.  See  Adams  v.  Batchelder,  178  Mass.  258.  The 
same  considerations  answer  the  argument  that  due  faith  and  credit 
are  not  given  to  the  Judgment  in  Iltinoia.  The  tax  does  not  deprive 
the  plaintiff  in  error  of  any  of  the  privileges  and  immunities  of  the 
citizens  of  New  York.  It  is  no  such  deprivation  that  if  she  had 
lived  in  New  York  the  tax  on  the  transfer  of  the  deposit  would  have 
been  part  of  the  tax  on  the  inheritance  as  a  whole.  See  Mager  v.  Grima, 
8  How.  490 ;  Brown  v.  Houston,  1 14  U.  S.  622,  685 ;  Wallace  v.  Myers, 
38  Fed.  Kep.  184.  It  does  not  violate  the  Foui'teenth  Amendment. 
See  Mitgoun  v.  Illinois  Trust  <fe  Savings  Bank,  170  U.  S.  283.  Matters 
of  state  procedure  and  the  correctness  of  the  New  York  decree  or  judg- 
ment, apart  from  specific  constitutional  objections,  ore  not  open  here. 
As  we  have  said,  the  question  whether  the  property  was  to  be  regarded 
as  in  transitu,  if  material,  must  be  regarded  as  found  against  the  plain- 
tiff in  error. 

Decree  affirmed. 

Mb.  Justice  Whits  dissents. 
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DNION  TEUNSIT  CO.  v.  KENTUCKT. 

SupREKK  Court  of  tbb  United  Statbs.    1005. 
[BeporUd  199  U.  S.  194.] 

Bbowm,  J.  In  this  case  the  question  is  directlj-  presented  whether 
a  corporation  organized  under  the  laws  of  Kentucky  is  subject  to  taxa- 
tion npon  iu  tangible  personal  property,  permanently  located  in  other 
States,  and  employed  there  in  the  prosecution  of  its  business.  Such 
taxation  is  charged  to  be  a  ^nolation  of  the  due  process  of  law  clause  of 
tiie  Fourteenth  Amendment. 

Section  4020  of  the  Kentucky  statutes,  under  which  this  afiaessment 
was  made,  provides  that  "  All  real  and  peisoual  estate  within  this 
State,  and  all  personal  estate  of  persons  residing  in  this  State,  and  of  all 
corporations  organized  under  the  laws  of  this  State,  whether  the  prop- 
erty be  in  or  ont  of  this  State,  .  .  .  shall  be  subject  to  taxation,  unless 
the  same  be  exempt  from  taxation  by  the  Constitution,  and  shall  be 
aasessed  at  its  fair  cash  value,  estimated  at  the  price  it  would  bring  at 
a  fair  voluntary  sale." 

That  the  property  taxed  is  within  this  description  is  beyond  contro- 
versy. The  constitutionality  of  the  section  was  attaolced  not  only  upon 
the  ground  that  it  denied  to  the  Transit  Company  due  process  of  law, 
but  also  tlie  equal  protection  of  the  laws,  in  the  fact  that  railroad  com- 
panies were  only  taxed  upon  the  value  of  their  rolling  stock  used  within 
the  State  which  was  determined  by  the  proportion  which  the  number  of 
miles  of  the  railroad  in  the  State  bears  to  the  whole  number  of  miles 
operated  by  the  company. 

The  power  of  taxation,  indispensable  to  the  existence  of  every  dtll- 
ized  government,  is  exercised  upon  the  assumption  of  an  equivalent 
rendered  to  the  taxpayer  in  the  protection  of  his  person  and  property,  in 
adding  to  the  value  of  such  property,  or  in  the  creation  and  maintenance 
of  public  conveniences  in  which  he  shares,  such,  for  instance,  as  roads, 
bridges,  sidewalks,  pavements,  and  schools  for  the  education  of  his  chil- 
dren. If  the  taxing  power  be  in  no  position  to  render  these  services,  or 
Otherwise  to  benefit  the  person  or  property  taxed,  snd  such  property  be 
wholly  within  the  taxing  power  of  another  State,  to  which  it  may  be  said 
to  owe  an  allegiance  and  to  which  it  looks  for  protection,  the  taxation 
of  such  property  within  the  domicil  of  the  owner  partakes  rather  of  the 
nature  of  an  extortion  than  a  tax,  and  has  been  repeatedly  held  by  this 
court  to  be  beyond  the  power  of  the  legislature  and  a  taking  of  property 
without  due  process  of  law.  RaJiroad  Company  v.  Jackaou,  7  Wall 
262^  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  Tappan  v. 
Merchants'  National  Bank,  19  Wall.  490,  499;  Delaware  &>c  R.  R. 
Co.  V.  Pennsylvania,  198  U.  S.  341, 358.  In  Chicago  &c.  R  R.  Co.  v. 
Chicago,  166  U.  S.  226,  it  was  held,  after  full  consideration,  that  the 
taking  of  private  property  without  compensation  was  a  denial  of  due 


,v  Google 


SECT,  n.]  UinOS   TBANSIT    CO.    V.   KEMTDCKT.  263 

process  within  tbe  Fourteenth  Amendment  See  also  DAvidson«.  Hew 
Orleans,  96  U.  8.  9T,  102  ;  MisBoari  Pacific  Railway  v.  Nebraska,  164 
U.S. 403,  417;  Mod nt  Hope  Cemetery  ».  Boston,  158  Mass. S09,  519. 

Klost  modem  legislation  upon  this  subject  has  been  directed  (1)  to 
the  requirement  that  every  citizen  shall  disclose  the  amount  of  his  prop- 
eily  subject  to  taxation  and  shall  contribate  io  proportioa  to  snch 
amount;  and  (2)  to  the  voidance  of  double  taxntioii.  As  said  by  Adam 
Smith  in  his  "  Wealth  of  Xations,"  Book  V.,  Ch.  2,  PL  2,  "  the  sub- 
jects of  every  State  ought  to  contribute  towai-ds  the  support  of  the  gov- 
ernment as  nearly  as  possible  in  proportion  to  thcirrespeutive  abilities  ; 
that  is,  in  proportion  to  the  revenue  which  they  respectivelj'  enjoy 
under  the  protection  of  the  State.  The  expense  of  government  to  the 
individuals  of  a  great  nation  is  like  the  expense  of  roanagemeat  to  the 
joint  tenants  of  a  great  estate,  who  are  all  obliged  to  contribute  in  pro- 
portion to  their  respective  interest  in  the  estate.  In  the  observation 
or  neglect  of  this  maxim  consists  what  is  called  equality  or  inequality 
of  taxation." 

But  notwithstanding  the  rale  of  nniformity  lying  at  the  basis  of 
every  just  system  of  taxation,  there  are  doubtiess  many  individual 
nases  where  the  weight  of  a  tax  falls  unequally  upon  the  owners  of 
the  property  taxed.  This  Is  almost  nnavoidable  under  every  system 
of  direct  taxation.  But  the  tax  is  not  rendered  illegal  by  such  discrim- 
ination. Thus  every  citizen  is  bonnd  to  pay  his  proportion  of  a 
school  tax,  though  he  have  no  children;  of  a  police  tax,  though  he  have 
DO  buildings  or  personal  property  to  be  guarded ;  or  of  a  rood  tax, 
though  he  never  use  the  road.  In  other  words  a  general  tax  cannot  be 
dissected  to  show  that,  as  to  certain  constituent  parts,  the  taxpayer  re- 
ceives no  benefit  Even  in  case  of  special  assessments  imposed  for  the 
improvement  of  property  within  certain  limits,  the  fact  that  it  is  ex- 
tremely doubtful  whether  a  particular  lot  can  receive  any  benefit  from 
the  improvement  does  not  invalidate  the  tax  with  respect  to  such  lot 
Kelly  V.  Pittsburgh  104  U.  S.  78;  Amesbury  Naii  Factoiy  Co.  v. 
Weed,  17  Mass.  53 ;  Thomas  v.  Gay,  169  U.  S.  264  ;  Louisville  &c 
R.  R.  Co.  V.  Barber  Asphalt  Co.  197  U.  S.  430.  Siihject  to  these  in- 
dividual exceptions,  the  rule  is  that  iu  classifying  property  for  taxation 
some  benefit  to  the  pro{>erty  taxed  is  a  controlling  consideration,  and  a 
plain  abuse  of  this  power  will  sometimes  Justify  a  judicial  interference. 
Norwood  v.  Baker,  172  U-  S.  269.  It  is  often  said  protection  and 
payment  of  taxes  are  correlative  obligations. 

It  is  also  essential  to  the  validity  of  a  tax  that  tiie  property  shall  be 
within  the  territorial  jurisdiction  of  the  taxing  power.  Not  only  is 
the  operation  of  State  laws  limited  to  persons  and  property  within  the 
boundaries  of  the  State,  but  propertj-  which  is  wholly  and  exclusively 
within  the  jurisdiction  of  another  State,  receives  none  of  the  protec- 
tion for  which  the  tax  is  supposed  to  be  the  compensation.  This  rule 
receives  its  most  famlhar  illustration  in  the  cases  of  land  which,  b> 
be  taxable,  must  be  within  the  limits  of  the  State.     Indeed,  we  know 
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of  no  Dsae  where  &  legislatare  has  assumed  to  intpoee  k  tax  upon  land 
within  the  jurisdiction  of  another  State,  much  Ices  where  such  action 
bus  been  defended  by  anj-  court.  It  is  said  by  this  court  in  the 
Foreign-held  Bond  Case,  15  Wail.  SOO,  819,  tliat  no  adjudication 
ahould  be  necessary  to  establish  so  obvious  a  proiiosilion  as  that 
property  lung  beyond  the  jarisdictton  of  a  State  is  not  a  subject 
upon  which  iter  taxing  power  can  be  legitimately  exercised. 

The  argnraent  against  the  taTability  of  land  within  the  jurisdiction 
of  another  State  applies  with  equal  cogency  to  tangible  personal  prop- 
erty beyond  the  jurisdiction.  It  is  not  only  beyojid  the  sovereignty  of 
the  taxing  State,  hut  does  not  and  cannot  receive  protection  under  its 
laws.  True,  a  resident  owner  may  receive  an  income  from  such 
property,  but  the  same  may  bo  said  of  real  estate  witliin  a  foreign 
juiiadiction.  Whatever  be  tlie  rights  of  the  State  with  respect 
to  the  taxation  of  such  income,  it  is  clearly  bcyon<i  its  power  to  tax 
the  land  from  which  the  income  is  derived.  As  we  said  in  Louisville 
&c.  Ferry  Co.  V.  Kentucky,  188  U.S.,  385,  396:  "While  the  mode, 
form,  and  extent  of  taxation  are,  speaking  generally,  limited  only  by 
the  wisdom  of  the  legislature,  that  power  is  limited  by  principle  in- 
hering in  the  verj'  nature  of  constitutional  government,  namely,  that 
the  taxation  imposed  must  have  relation  to  a  subject  witliin  the  jurisdic- 
tion of  the  taxing  government"  See  also  MeCulloch  v.  Maryland,  4 
Wheat.  316,  429;  Hays  w.  Pacific  Mail  S.  S.  Co.,  17  How.  59G,  599; 
St  Louis  V.  Ferry  Co.,  11  Wall.  423,  429,  431 ;  Morgan  v.  Parham, 
le  Wall.  471,  476. 

Kespecting  this,  there  is  an  obvions  distinction  between  the  tangible 
and  intangible  property-,  in  the  fact  that  the  latter  is  held  secretly ; 
that  there  is  no  method  by  which  its  existence  or  ownership  can  be 
ascertained  in  the  State  of  its  situs,  except  perhaps  in  the  case  of 
mortgages  or  shares  of  stock.  So  if  the  owner  be  discovered,  there  is 
no  way  by  which  he  can  be  reached  by  process  in  a  State  other  than 
that  of  his  domicil,  or  the  collection  of  the  tax  otherwise  enforced. 
In  this  class  of  cases  the  tendency  of  modern  authorities  is  to  apply  the 
maxim  mobilia  sequuntur  personam,  and  to  hold  that  the  propert;'  may- 
be taxed  at  the  domicil  of  the  owner  as  the  real  situs  of  the  debt,  and 
also,  more  particularly  in  the  case  of  mortgages,  in  the  State  where 
the  property  is  retained.  Such  has  been  the  repeated  rulings  of  this 
court  Tappan  v.  Merchants'  National  Bank,  19  Wall.  490  :  Kirtlnnd 
V.  Hotchkiss,  100  U.  S.  491 ;  Bonaparte  v.  Tax  Court,  104  U.  S.  592 ; 
Stui^s  V.  Carter,  114  U.  S.  511;  Kidd  v.  Alabama,  188  U.  S.  730; 
Blackstone  v.  Miller,  188  U.  S.  189. 

If  this  occasionally  results  in  double  taxation,  it  much  oftener  happens 
that  this  class  of  property  escapes  altogether.  In  the  case  of  intangible 
property,  the  law  does  not  look  for  absolute  equality,  but  to  the  much 
more  practical  consideration  of  collecting  the  tax  upon  such  property, 
either  in  the  State  of  the  domicil  or  the  situs.  Of  :;oarse,  we  do  not 
eater  into  a  consideration  of  the  question,  so  much  discussed  by  polit- 
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ical  economiBts,  of  the  double  taxation  involved  in  taxing  the  property 
from  nbich  these  aeciiritieB  arise,  and  also  the  burdens  upon  sucb  prop- 
erty, anth  OS  mortgages,  shares  of  slock  and  the  like  —  tbe  eecuriCies 
themselves. 

The  arguments  in  favor  of  the  taxation  of  intangible  property  at  the 
domicil  of  liie  owner  have  no  application  to  tangible  property.  The 
fact  that  such  property  is  visible,  easily  found  and  difficult  to  conceal, 
and  the  tax  readily  collectible,  is  so  cogent  an  argument  for  its  taxai- 
tion  at  its  gitua,  that  of  late  there  is  a  general  consensus  of  opinloa 
that  it  is  taxable  in  tbe  Stat«  where  it  ia  permanently  located  and  em- 
ployed, and  where  it  receives  its  entire  protection,  irrespective  of  the 
domicil  of  the  owner.  We  have,  ourselves,  held  in  a  number  of  cases 
that  such  property  permanently  located  in  a  State  other  than  that  of 
Its  owner  is  taxable  there.  Brown  v.  Houston,  114  U.  S.  622 ;  Coe  v. 
Errol,  116  U.S.  517;  Pallman's  Car  Co.  ».  Pennsylvania,  141 U.  S.  18; 
Western  Union  Telegraph  Co.  v.  Massachusetts,  125  U.  S.  530  ;  Bul- 
road  Company  «.  Peniaton,  18  Wall.  5  ;  American  Refrigerator  Transit 
Company  V.  Hall.  174  U.  S.  70;  Pittsbui^h  Coal  Company  v.  Bates, 
156  U.  S.  577  !  Old  Dominion  Steamship  Company  v.  Virginia,  198 
V-  S.  299.  We  have  also  held  that,  if  a  corporation  be  engaged  in 
mnning  railroad  cars  into,  through,  and  out  of  the  State,  and  having  at 
all  times  a  large  number  of  cat's  witbin  tbe  State,  it  may  be  taxed  by 
taking  as  the  basis  of  assessment  sucb  proportion  of  its  capital  stock  as 
the  number  of  miles  of  railroad  over  whicti  its  cars  are  run  within  the 
State  bears  to  the  whole  number  of  miles  in  all  the  States  over  which 
its  cars  are  run.     Pullman's  Car  Co.  v.  Pennsylvania,  HI  U.  S.  18. 

There  are  doubtless  cases  in  the  State  reports  announcing  the  prin- 
ciple that  the  ancient  maxim  of  tnobilia  sequuntur  personam  still 
applies  to  personal  property,  and  that  it  may  be  taxed  at  the  domicil 
of  the  owner,  but  upon  examination  they  all  or  nearly  alt  relate  to 
intangible  property,  such  as  stocks,  bonds,  notes,  and  other  choses  in 
action.  We  are  cited  to  none  appUing  this  rule  to  tangible  property, 
and  after  a  careful  examination  have  not  been  able  to  find  any  wherein 
tbe  question  is  squarely  presented,  unless  it  be  that  of  Wheaton  v. 
Mickel,  63  N.  J.  Law,  525,  where  a  resident  of  New  Jersey  was  taxed 
for  certain  coastwise  and  seagoing  vessels  located  in  Pennsylvania.  It 
did  not  appear,  however,  that  they  were  permanently  located  there. 
The  case  turned  upon  the  construction  of  a  State  statute,  and  tlie  ques- 
tion of  constitutionality  was  not  raised.  If  there  are  any  other  cases 
holding  that  the  maxim  applies  to  tangible  personal  property,  they  are 
wholly  exceptional,  and  were  decided  at  a  time  when  personal  property 
was  comparatively  of  small  amount,  and  consisted  pnncipally  pf  stocks 
in  trade,  horses,  cattle,  vehicles,  and  vessels  engaged  in  navigation. 
But  in  view  of  tiie  enormous  increase  of  such  property  since  tbe  in- 
troduction of  railways  and  the  gi-owth  of  manQfaciures,  the  tendency 
bos  been  in  recent  years  to  treat  it  as  having  a  siVtw  of  its  own  for 
the  purpose  of  taxation,  and  correlatively  to  exempt  at  the  domicil  of 
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Its  owner.  The  osses  In  the  State  reports  Qpon  this  subject  oaatllf 
turn  upon  the  constmctdon  of  local  statutes  granting  or  withholding  the 
right  to  tax  extra* territorial  property,  an«l  do  not  involve  tlie  conetitu- 
tional  principle  here  invoked.  Many  of  them,  sucli,  for  instance,  as 
Blood  w.  Sayre,  17  Vt  609;  Preston  v.  Boston,  12  Pickering,  7; 
Pease  F.  Whitney,  8  Mass.  93;  Gray  v.  Kettel,  12  Mass.  161,  turn 
npon  the  taxability  of  property  where  the  owner  is  located  in  one, 
8n<)  the  propert}'  in  another,  of  two  jurisdictions  within  the  same  State, 
sometimes  eveo  involving  double  taxation,  and  are  not  in  point  here. 

One  of  the  most  valuable  of  tbe  State  cases  ia  that  of  Hoyt  v. 
Commissioners  of  Taxes,  23  N.  Y.  224,  where,  under  the  New  York 
statute,  it  was  held  that  the  tangible  property  of  a  resident  actually 
situated  in  another  State  or  country  was  not  to  be  included  in  the  as- 
sessment against  him.  The  statute  declared  that  "all  lands  and  all 
personal  estate  within  this  State"  were  liable  for  taxation,  and  it  was 
said  in  a  most  instructive  opinion  by  Chief  Justice  ,Comstock  that  the 
language  could  not  be  obscured  by  the  introduction  of  a  legal  Action 
about  the  situs  of  personal  estate.  It  was  eaid  that  this  fiction  involved 
the  necessary  consequence  that  "  goods  and  chattels  actually  within 
this  State  are  not  here  in  any  legal  sense,  or  for  any  legal  purpose,  if 
the  owner  resides  abroad ;  "  and  that  the  maxim  mobilia  xeguuntur 
personam  may  only  be  resorted  to  when  convenience  and  justice  so  re- 
quire. The  projier  use  of  legal  fiction  is  to  prevent  injustice,  acconl- 
ing  to  the  maxim  "in  JietionK  juris  semper  vequitas  existat."  See 
Eidman  v.  Martinez,  184  U.  S.  578;  Blacketone  v.  Miller,  188  U.  S. 
189,  206.  *' No  fiction,"  says  Blackstone,  "shall  extend  to  work  an 
injury  ;  its  proper  operation  being  to  prevent  a  mischief  or  remedy  an 
inconvenience;  which  might  result  from  a  general  rule  of  law."  The 
opinion  argues  with  great  force  against  the  injustice  of  taxing  extra- 
territorial property,  when  it  is  also  taxable  in  the  State  where  it  is  lo- 
cated. Similar  cases  to  the  same  effect  are  People  v.  Smith,  88  N.  T. 
.176  ;  City  of  New  Albany  v.  Meekin,  3  Indiana,  481 ;  Wilkey  v.  Oty  of 
Pekin,  19  Illinois,  160 ;  Johnson  v.  Lexington,  14  B.  Monroe,  521 ; 
Calliu  1!.  Hull,  21  Vermont,  152 ;  Nashua  Bank  v.  Nashua,  46  N.  H. 
889. 

In  Weavea's  Estate  v.  State,  110  Iowa,  328,  it  was  held  by  the  Su- 
preme Court  of  Iowa  that  a  herd  of  cattle  within  the  State  of  Mis- 
souri belonging  to  a  resident  of  Iowa,  was  not  subject  to  an 
inheritance  tax  npon  his  decease.  In  Commonwealth  v.  American 
Dredging  Company,  122  Penna.  St.  386,  it  was  held  that  a  Penn- 
sylvania corporation  was  taxable  in  respect  to  certain  dredges 
and  other  similar  vessels  which  were  built,  but  not  permanently 
retained  outside  Of  the  state.  It  was  said  that  the  non-taxability  of 
tangible  personal  property  located  permanently  outside  of  the  State 
was  not  * '  because  of  the  technical  principle  that  the  situs  of  personal 
property  is  where  the  domicil  of  the  owner  is  found.  This  rule  is 
doubtless  true  as  to  intangible  property,  sucb  as  bonds,  mortgages,  and 
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other  evtdencea  of  debt.  Bat  the  better  opinion  seems  to  be  that  It 
does  not  hold  ia  the  case  or  visible  tangible  personal  property  perma- 
nently located  in  another  State.  In  snch  cases  it  is  taxable  within 
the  jurisdiction  where  foand,  and  is  exempt  at  the  domtcil  of  the 
owner."  The  property  in  that  case,  however,  was  held  not  to  be  per- 
manently ontstde  of  the  State,  and  tfaererore  not  exempt  from  taxation. 
The  rule,  however,  seems  to  be  well  settled  in  PenDsylvauia  that  so 
much  of  the  tangible  property  of  a  corporation  as  is  situated  in 
another  State,  and  there  employed  in  its  corporate  business,  is  not 
taxable  in  Pennsylvania.  Commonwealth  v.  Montgomery  &c.  Mining 
Co.,  5  Pa.  Connty  Conrts  Rep.  89  i  Commonwealth  o.  Railroad  Co., 
145  Pa.  Sl  96 ;  Commonwealth  r.  Westinghouse  Mfg.  Co.,  151  Pa.  St 
265;  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St.  119.  The  rule  is 
the  same  in  New  York.  Paciflc  Steamship  Company  v.  Commissioners, 
46  How.  Pr.  315. 

Bat  there  are  two  recent  coses  in  this  court  which  we  think  com- 
pletely cover  the  question  under  consideration  and  require  the  reversal 
of  the  Judgment  of  the  State  court.  The  first  of  these  is  that  of  the 
Louisville  &c.  Ferry  Co.  v.  Kentucky,  188  U.  S.  385.  That  was  an 
action  to  recover  certain  taxes  imposed  upon  the  corporate  franchise 
of  the  defendant  company,  which  was  organized  to  establish  and  main- 
tain a  ferry  between  Kentucky  and  Indiana.  The  defendant  was  also 
licensed  by  the  State  of  Indiana.  We  held  that  the  fact  that  such 
franchise  had  been  granted  by  the  Commonwealth  of  Kentucky  did 
not  bring  within  the  Jurisdiction  of  Kentucky  for  the  purpose  of  tax- 
ation the  franchise  granted  to  the  same  company  by  Indiana,  and 
which  we  held  to  be  an  incorporeal  hereditament  derived  from  and 
having  its  legal  8itiit  in  that  State.  It  was  adjudged  that  such  taxa- 
tion amounted  to  a  deprivation  of  property  without  due  process  of  law, 
in  violation  of  the  Fourteenth  Amendment,  as  much  so  as  if  the  State 
taxed  the  land  owned  by  that  company ;  and  that  the  officers  of  the 
State  had  exceeded  their  power  in  taxing  the  whole  franchise  without 
making  a  deduction  for  that  obtained  from  Indiana,  the  two  being 
distinct,  "although  the  enjoyment  of  both  are  essential  to  a  complete 
ferry  right  for  the  transportation  of  persons  and  property  across  the 
river  both  ways." 

The  other  and  more  recent  cose  is  that  of  the  Delaware  &c.  Rail- 
road Co.  V.  Penusilvania,  198  U-  S.  341.  That  was  an  assessment 
upon  the  capital  stock  of  the  railroad  company,  wherein  it  was  con- 
tended that  the  assessor  siiould  have  deducted  fVom  the  value  of  such 
stock  certain  coal  mined  in  Pennsylvania  and  owned  by  it,  but  stored 
in  New  York,  there  awaiting  sale,  and  beyond  the  jurisdiction  of  the 
commonwealth  at  the  time  appraisement  was  made.  This  coal  was 
taxable,  and  in  fact  was  taxed  in  the  State  where  it  rested  for  the  pur- 
poses of  sale  at  the  time  when  the  appraisement  in  question  was  made. 
Both  this  eonrt  and  the  Supreme  Court  of  Pennsylvania  had  held  that 
a  tax  OD  the  corporate  stock  is  a  tax  on  Ute  assets  of  the  corporation 
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iesQing  SQoh  stock.  The  two  courts  agreed  in  the  general  propodtioD 
that  tangible  property  permanently  outside  of  the  State,  and  Iiaving  no 
silug  within  the  State,  couid  not  be  taxed.  But  they  differed  npon  tlie 
question  whether  the  coal  involved  was  permanentl3'  outside  of  the 
State.  In  delivering  the  opinion  it  was  said:  "  However  tera[jorary 
tijc  stay  of  tlic  coal  might  he  in  the  particular  foreign  States  where  it 
was  resting  at  the  time  of  the  appraisement,  it  was  definitely  and  for- 
ever beyond  the  jurisdiction  of  Pennsylvania.  And  it  was  within  the 
jurisdiction  of  the  foreign  States  for  purposes  of  taxation,  and  in  truth 
it  was  there  taxed.  We  regard  this  tax  as  in  substance  and  in  fact, 
thoogh  not  in  form,  a  tax  specifically  levied  upon  the  property  of  tlie 
corporation,  and  part  of  that  property  is  outside  and  beyond  the  juris- 
diction of  the  State  which  thus  assumes  to  tax  it."  The  decision  in  tliat 
case  was  really  broader  than  the  exigeooiee  of  the  cose  under  consider- 
ation required,  as  the  tax  was  not  upon  the  personal  property  itself, 
but  upou  the  capital  stock  of  a  Pennsylvania  corporation,  a  part  of 
which  stock  was  represented  by  the  coal,  the  value  of  which  was  held 
should  have  been  deducted. 

The  adoption  of  a  general  rule  that  tangible  personal  property  in 
other  Slates  may  be  taxed  at  the  domicil  of  the  onner  involves  possi- 
bilities of  an  extremely  serious  character.  Not  only  would  it  author- 
ize the  taxation  of  furniture  and  other  property  kept  at  country  houses 
1q  other  States  or  even  in  foreign  countries,  of  stocks  of  goods  and  mer- 
chandise kept  at  branch  establishments  when  already  taxed  at  the  State 
of  their  situs,  but  of  that  enormous  mass  of  personal  propertj'  belong- 
ing to  railways  and  other  corporations  which  might  be  taxed  in  tile 
state  where  they  are  incorporated,  though  their  charters  contemplated 
the  construction  and  operation  of  roads  wholly  outside  the  State,  and 
sometimes  across  the  continent,  and  when  in  no  other  particular  they 
are  subject  to  its  laws  and  entitled  to  its  protection.  The  propriety 
of  such  incorporations,  where  no  business  is  done  within  the  State,  is 
open  to  a  grave  doubt,  but  it  is  possible  that  legislation  alone  can 
furnish  a  remedy. 

Our  conclusion  upon  this  branch  of  the  casii  renders  it  unnecessary 
to  decide  the  second  question,  viz  :  Whether  the  Transit  Company  was 
denied  the  equal  protection  of  the  laws. 

It  is  unnecessary  to  say  that  this  case  does  not  involve  the  question 
of  the  taxation  of  intangible  personal  property,  or  of  inheritance  or 
succession  taxes,  or  of  questions  arising  between  different  municipali- 
ties or  taxing  districts  within  the  same  State,  which  are  controlled  by 
difi'erent  considerations. 

We  are  of  opinion  that  the  cars  in  question,  so  far  as  they  were 
located  and  employed  in  other  States  than  Kentucky,  were  not  subject 
to  the  taxing  power  of  that  commonwealth,  and  that  the  judgment  of 
the  Court  of  Appeals  must  be  reversed,  and  the  case  remanded  to  that 
court  for  further  proceedings  not  inconsistent  with  this  opinion. 

Mb.  Jdstice  Whitk  concurred  in  tlie  result. 
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M'k.  Jcancs  Holhes  :  Tt  seems  to  me  that  the  result  re&cbed  by  the 
court  probably  is  a  desirable  one,  but  I  hardly  understand  bow  it  can 
be  deduced  rmm  the  Fourteenth  Amendment,  and  as  the  Cbier  Justice 
feels  tlte  same  difllculty,  1  think  it  proper  to  say  that  my  doul>t  has 
Dot  been  removed. 


NEW  YORK  CENTRAL  RAILROAD  v.   MILLER. 
Sdprbue  Court  of  the  United  States.    1906. 

[EeporUd  202  U.  S.  584.] 

Holmes,  J.  These  cnsee  nn!<c  u|ion  writs  of  certiorari,  issued  under 
the  State  law  and  addressed  to  tlic  Stnte  comptroller  for  the  time  being, 
to  revise  taxes  imposed  upon  the  relator  for  the  3'eara  1900,  1901,  1902, 
1903  and  1904  respectively.  The  tax  was  levied  under  New  York  Laws 
of  1696,  c  908,  i  182,  which,  so  far  as  material,  is  as  follows  i  "  Franchise 
Tax  on  Corporations.  —  Every  corporation  .  ,  ,  incorporated  .  .  .  under 
.  .  .  law  in  this  State,  shall  pay  to  the  State  treasurer  annually,  an  annual 
tax  to  be  computed  upon  the  basis  of  the  amount  of  its  capital  stock 
employed  within  this  State  and  U|>on  each  dollar  of  such  amount,"  at 
a  certain  rate,  if  the  dividends  amount  to  six  per  cent  or  more  upon  the 
par  value  of  such  capital  stock.  "  If  such  dividend  or  dividends  amount 
to  less  than  six  i>er  centum  on  the  par  value  of  the  capital  stock  [as  was 
the  case  with  the  relator],  the  tax  shall  be  at  the  rate  of  one  and  one-half 
mills  upon  such  portion  of  the  capital  stock  at  par  as  the  amount  of  cap- 
ital employed  within  this  State  bears  to  the  entire  capital  of  the  corpo- 
ration." It  is  provided  further  by  the  same  section  that  every  foreign 
corporation,  etc. ,  "  shall  pay  a  like  tax  for  the  privilege  of  exercising 
its  corporate  fhinchises  or  carrying  on  its  business  in  such  corporate 
or  organized  capacity  in  this  State,  to  be  computed  upon  the  basis  of 
the  capital  employed  by  it  within  this  State." 

The  relator  is  a  New  York  corporation  owning  or  hiring  lines  without 
aa  well  as  within  the  State,  having  arrangements  with  other  carriers  for 
through  transportation,  routing  and  rating,  and  sending  its  cars  to  points 
without  as  well  as  within  the  State,  and  over  other  lines  as  well  as  its 
own.  The  cars  often  are  out  of  the  relator's  possession  for  some  time, 
and  may  be  transferred  to  many  roads  successively,  and  even  may  be 
used  by  other  roads  for  their  own  independent  business,  before  they 
return  to  the  relator  or  the  State.  In  abort,  by  the  familiar  course  of 
railroad  business  a  considerable  proportion  of  the  relator's  cars  con* 
stantly  is  out  of  the  State,  and  on  this  ground  the  relator  contended 
that  that  proportion  should  be  deducted  from  its  entire  capital,  in  order 
to  find  the  capital  stock  employed  within  the  State.  This  contention 
the  comptroller  disallowed. 

The  writ  of  certiorari  in  the  earliest  case,  No.  SI,  with  the  return  setr 
ting  fortii  tbe  proceedings  of  the  comptroller,  Knight,  and  the  evidence 
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{^vea  before  bim,  w&a  heard  by  the  Appellate  Division  gf  the  Sapreme 
Court,  and  a  reduction  of  tlie  amount  of  tlic  tax  was  ordered.  75  App. 
Dlv.  169.  On  appeal  the  Court  of  Appeals  ordered  the  proceedings  to 
be  remitted  to  the  comptroller,  to  the  end  that  further  evidence  might 
lie  takeii  itpou  the  queation  nliether  any  of  the  relatoi''s  rolling  stock 
was  used  exclusively  outside  of  the  State,  nith  directions  that  if  it  should 
be  found  that  such  was  the  fact  the  amount  of  the  rolling  stock  so  used 
should  be  deducted.  173  N.  T.  255.  On  reliearing  of  So.  81  and  with 
it  No.  82,  before  the  comptroller,  now  Miller,  no  evidence  was  offered 
to  prove  that  any  of  the  relator's  cars  or  engines  were  used  continnously 
and  eiclusively  outside  of  the  State  during  the  whole  tax  year.  In  the 
later  cases  it  was  admitted  that  no  substantial  amount  of  the  equipment 
was  so  used  during  the  similar  period.  But  in  all  of  them  evidence  was 
offered  of  the  movements  of  particular  cars,  to  illnstrate  the  transfers 
which  they  went  through  before  they  retarned,  as  has  been  stated,  evi- 
dence of  the  relator's  road  mileage  outside  and  inside  of  tiie  State,  and 
also  evidence  of  the  car  mileage  outside  and  inside  of  the  State,  in  order 
to  show,  on  one  footing  or  the  other,  that  a  certain  proportion  of  cars, 
although  not  the  same  cars,  was  continuously  without  the  State  during 
the  whole  tax  year.  The  comptroller  refused  to  make  any  reduction 
of  the  tax,  and  the  case  being  token  up  again,  his  refusal  was  affirmed 
by  tJie  Appellate  Division  of  the  Supreme  Court  and  by  the  Court  of 
Appeals  on  the  authority  of  the  former  decision.  89  App.  Div.  127 ; 
177  N.  T.  584,  The  later  cases  took  substantially  the  same  coarse. 
The  relator  saved  the  questions  whether  the  statute  as  construed  was 
not  contrary  to  Article  1,  §  8,  of  the  Constitution  of  the  United  States, 
as  to  commerce  among  the  States ;  Article  1,  |  10,  against  impairing 
the  obligation  of  contracts;  Article  4,  S  1,  as  to  giving  full  faith  and 
credit  to  the  public  acts  of  other  States ;  and  the  Fourteenth  Amend- 
ment.   It  took  out  writs  of  error  and  brought  the  cases  here. 

The  ai^ument  for  the  relator  had  woven  through  it  su^estions  which 
only  tended  to  show  that  the  construction  of  the  New  York  statute  by 
the  Court  of  Appeals  was  wrong.  Of  course  if  the  statute  as  construed 
ia  valid  under  the  Constitution,  we  are  bound  by  the  oonstruction  given 
to  it  by  the  State  court.  In  this  case  we  are  to  assume  that  the  statute 
purports  and  intends  to  allow  no  deduction  from  the  capital  stock  taken 
as  the  basis  of  the  tax,  unless  some  specific  portion  of  the  corporate 
property  ia  outside  of  the  State  during  the  whole  tax  year.  We  must 
assume,  further,  that  no  part  of  the  corporate  property  in  question 
was  outside  of  the  State  during  the  whole  tax  year.  The  proposition 
really  was  conceded,  as  we  have  said,  and  the  evidence  that  was 
offered  had  no  tendency  to  prove  the  contrary-.  If  we  are  to  suppose 
that  the  reports  offered  in  evidence  were  accepted  as  competent  to 
establish  the  facts  which  they  set  forth,  still  it  would  be  going  a  very 
great  way  to  infer  A^m  car  mileage  the  average  number  or  proportion 
of  cars  absent  from  the  State.  For,  as  was  said  by  a  witness,  the  reports 
show  only  that  the  cars  made  so  many  milea,  hot  it  might  be  ten  or  it 
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might  be  fifty  cars  that  made  them.  Certainly  no  inference  whatever 
oould  be  drawn  that  the  same  cars  were  absent  from  the  State  all  the 
time. 

Id  view  of  what  we  have  aaid  it  is  queetionable  wliether  the  relator 
has  offered  evidence  enough  to  open  the  constitutional  objections  urged 
against  the  tax.  But  as  it  cannot  be  doubted,  in  view  of  the  well-knowit 
course  of  railroad  business,  that  some  considerable  proportion  of  the 
relator's  cars  always  is  absent  from  tbo  State,  it  would  be  unsatisfactory 
to  turn  the  case  off  with  a  merely  technical  answer,  and  we  proceed 
The  most  salient  points  of  the  relator's  ai^ument  are  aa  follows :  This 
tax  is  not  a  tax  on  the  franchise  to  t)e  a  corporation,  but  a  tax  on  the 
use  and  exercise  of  the  n^nchise  of  transportation.  The  use  of  this  or 
any  Other  frBnct^"^  outside  the  State  cannot  be  taxed  by  New  York. 
The  car  mileage  within  the  State  and  that  upon  other  lines  without  the 
State  afford  a  basis  of  apportionment  of  the  average  total  of  cars  contin- 
nously  employed  hy  other  coritorations  without  the  State,  and  the  relator's 
road  mileage  within  and  without  the  State  affords  a  basis  of  apportion- 
ment of  its  average  total  equipment  continuously  employed  by  it  re- 
spectively within  and  without  the  State.  To  tax  on  the  total  value  within 
and  without  is  beyond  the  Jurisdiction  of  the  State,  a  taking  of  property 
withont  due  process  of  law,  and  an  unconstitntioaal  int«rfereDce  with 
commerce  among  the  States. 

A  part  of  this  argument  we  have  answered  already.  But  we  mnst  go 
fhrther.  We  are  not  curious  to  inquire  exactly  what  kind  of  a  tax  this 
is  to  be  called.  If  it  can  be  sustained  by  the  name  given  to  it  by  the 
local  courts  it  mast  be  sustained  by  us.  It  is  called  a  franchise  tax  in 
the  act,  but  it  is  a  franchise  tax  measnred  by  property.  A  tax  very 
like  the  present  was  treated  as  a  tax  on  the  property  of  the  coiporation 
in  Delaware,  Lackawanna  &  Western  R.  R.  v.  Pennsylvania,  198  U.  S. 
841,  35S.  This  seems  to  be  regaided  as  such  a  tax  by  the  Court  of 
Appeals  in  this  case.  See  People  v.  Mot^an,  178  N.  Y.  433,  439.  If 
It  la  a  tax  on  any  franchise  which  the  State  of  New  York  gave,  and  the 
same  State  could  take  away,  it  stands  at  least  no  worse.  The  relator's 
argument  assumes  that  it  must  be  regarded  as  a  tax  of  a  particular  kind, 
in  order  to  invalidate  it,  although  it  might  be  valid  if  regarded  us  the 
State  court  regards  it. 

Suppose,  then,  that  the  State  of  New  York  had  taxed  the  property 
directly,  tiiere  was  nothing  to  hinder  its  taxing  the  whole  of  it.  It  is 
true  that  It  tias  l>een  decided  that  property,  even  of  a  domestic  corpora- 
tion, cannot  be  taxed  if  it  is  permanently  out  of  the  State.  Union  Re- 
frigerator Transit  Co.  v.  Kentucky,  199  U.  S.  194,  201,  211 ;  Deiawai-e, 
Lackawanna  &  Western  R.  R.  ii.  Pennsylvania.  198  U.S.  341 ;  Louisville 
&  Jeffersonville  Ferry  Co.  ".  Kentucky,  188  U.  S.  385.  But  it  has  not 
been  decided,  and  it  could  not  be  decided,  that  a  State  may  not  tax  its 
own  corporations  for  all  their  property  within  the  State  during  the  tax 
year,  even  if  every  item  of  that  property  should  be  taken  successively 
Into  another  Stat«  for  a  day,  a  week,  or  six  months,  and  then  brought 


,v  Google 


272  METKOPOLITAK   LIFE  ISS.   CO.   V.   HEW  ORLEANS.    [OHAP.  IL 

baofe.  Using  the  langua^  of  domicil,  which  now  so  frequently  is  ap- 
plied to  inanimate  things,  the  State  of  origin  remains  the  permaDent 
aitta  of  the  proportj,  notwithstanding  its  occasional  excnraiona  to 
foreign  parts.  Ayer  &  Lord  Tie  Co.  v.  Kentucky,  May  21,  1906, 
202  n.  S.  409.  See  also  Union  Refrigerator  Transit  Co.  v.  Kentucky 
199  U.  S.  194,  208,  209. 

It  was  suggested  that  this  case  is  but  the  complement  of  Pullman's 
Palace  Gar  Co.  v.  Pennsylvania,  141  U.  S.  18,  and  that  as  there  a  tax 
upon  a  foreign  corporation  was  sustained,  levied  on  such  proportion  of 
its  capital  stock  as  the  miles  of  track  over  which  its  cars  were  run  within 
the  State  bore  to  the  whole  number  of  miles  over  which  its  cars  were 
run,  so  here  in  the  domicil  of  such  a  corporation  there  should  be  an  ex- 
emption corresponding  to  the  tax  held  to  be  lawfully  levied  elsewhere. 
But  in  that-case  it  was  found  that  the  "  cars  used  in  this  State  bare, 
during  all  the  time  for  which  tax  is  charged,  been  running  into,  through 
and  out  of  the  State."  The  same  cars  were  continuously  receiving  the 
protection  of  the  State  and,  therefore,  it  was  Just  tbat  the  State  should 
tax  a  proportion  of  them.  Whether  if  the  same  amount  of  protection 
had  been  received  in  respect  of  constantly  changing  cars  the  same  prin- 
ciple would  have  applied  was  not  decided,  and  it  is  not  necessarj'  to 
decide  now.  In  the  present  case,  however,  it  does  not  appear  that  any 
speciQc  cars  or  any  average  of  cars  was  so  continuously  in  any  other 
state  as  to  be  taxable  there.  The  absences  relied  on  were  not  in  the 
course  of  travel  upon  fixed  routes,  but  random  excursions  of  casually 
chosen  cars,  determined  by  the  varying  orders  of  particular  shippers 
and  the  arbitrary  convenience  of  other  roads.  Therefore  we  need  not 
consider  either  whether  there  is  any  neoesaai'j  parallelism  between 
liability  elsewhere  and  immunity  at  home. 

Judfftnenta  affirmed. 


METROFOLITAM  LIFE  INSURANCE  COMPANY  v. 
NEW   ORLEANS. 
fiupKEMK  Court  of  thk  United  States.     1907. 
[Rtported  206  D.  S.  S96.] 
MooDT,  J.     This  is  a  writ  of  error  to  review  the  judgment  of  the 
Supreme  Court  of  Louisiana,  which  sustained  a  tax  on  the  "  credits, 
money  loaned,  bills  receivable,"  etc.,  of  the  plaintiff  in  error,  a  life 
insurance  company  incorporated  under  the  laws  of  New  York,  where 
it  had  its  home  office  and  principal  place  of  busineas.     It  issued  polir 
cies  of  life  insurance  in  the  State  of  Louisiana  and,  for  the  purpoae  of 
doing  that  and  other  business,  bad  a  resident  agent,  called  a  saperio- 
tendent,  whose  duty  it  was  to  superintend  the  company's  baslness  gen- 
erally Id  the  State.     The  agent  had  a  local  office  in  New  Orleans.     The 
company  was  engaged  in  the  business  of  lending  money  to  the  holders 
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of  its  policies,  which,  when  the;  had  reached  a  certain  point  of  maturity, 
were  regarded  as  furnishing  adequate  security  for  loans.  The  money 
lending  was  conducted  in  the  following  manner:  The  policy  holders 
desiring  to  obtain  loans  on  their  policies  applied  to  the  company's  agent 
in  New  Orleans.  If  the  agent  tbougbt  a  loan  s  desirable  one  he  ad- 
vised the  company  of  the  application  by  communicating  with  the  home 
office  in  New  York,  and  requested  that  the  loan  l>e  granted.  If  the 
home  office  approved  the  loan  the  company  forwarded  to  the  agent  a 
check  for  iho  amount,  with  a  note  to  be  signed  by  the  borrower.  The 
agent  procurtid  the  note  to  be  signed,  attached  the  policy  to  it,  nnd  for- 
warded both  note  and  policy  to  the  home  office  in  New  York.  He  then 
delivered  to  the  borrower  tiie  amount  of  the  loan.  When  interest  was 
due  upon  the  notes  it  was  paid  to  the  agent  and  bv  him  transmitted  to 
the  home  office.  It  does  not  appear  whether  or  not  the  notes  were  re- 
turned to  New  Orleans  for  the  endorsement  of  the  paj'ments  of  interest. 
When  the  notes  were  paid  it  was  to  the  agent,  to  whom  they  were  sent 
to  be  delivered  back  to  the  makers.  At  all  other  times  the  notes  and 
policies  securing  them  were  kept  at  the  home  office  in  New  York.  The 
disputed  tax  was  not  eo  nomijie  on  these  not«s,  but  was  expressed  to 
be  on  "credits,  money  loaned,  hills  receivable,"  etc.,  and  its  amount 
was  ascertained  by  computing  the  sum  of  the  face  value  of  all  the  notes 
held  by  tlie  company  at  the  time  of  the  assessment.  The  tax  was 
assessed  under  a  law.  Act  170  of  1898,  which  provided  for  a  levy  of 
annual  taxes  on  the  assessed  value  of  all  property  sitnated  within  the 
State  of  Louisiana,  and  in  Section  7  provided  as  follows; 

"  That  it  is  the  duty  of  the  tax  assessors  throughout  the  Sute  to  place 
opon  the  assessment  list  all  property  subject  to  taxation,  including  mer- 
chandise or  stock  in  trade  on  hand  at  the  date  of  listing  within  their 
respective  districts  or  parishes.  .  .  .  And  provided  fui-ther.  In  assess- 
ing mercantile  firms  the  true  intent  and  purpose  of  this  act  shall  be  held 
to  mean  the  placing  of  such  value  upon  stock  in  tcade,  all  cosh,  whether 
borrowed  or  not,  money  at  interest,  open  accounts,  credits,  <&c.,  as  will 
represent  in  their  aggregate  a  fair  average  on  the  capital,  both  cash  and 
credits,  employed  in  the  business  of  the  party  or  parties  to  be  nsaesacd. 
And  tiib  shall  apply  with  equal  force  to  any  person  or  persons  repre- 
senting in  this  State  business  interests  that  may  claim  domicile  else- 
where, the  intent  and  purpose  being  that  no  non-resident,  either  by 
himself  or  through  any  agent,  shall  transact  business  here  without 
paying  to  the  State  a  corresponding  tax  with  that  exacted  of  its  own 
citizens ;  and  all  bills  receivable,  obligations  or  credits  arising  from  the 
business  done  in  this  State  are  hereby  declared  as  assessable  within 
this  State  and  at  the  business  domicile  of  said  non-resident,  his  agent 
or  repn^entative." 

The  evident  purpose  of  tills  law  is  to  lay  the  burden  of  taxation 
equally  upon  those  who  do  business  within  the  State.  It  requires  that 
in  the  valuation  for  the  purposes  of  taxation  of  the  pToi>erty  of  mercan- 
tile Arms  the  stock,  goods,  and  credits  shall  be  taken  into  account,  to 
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of  the  laws  of  a  State  in  the  conduct  of  bnsiness  within  its  limits,  and 
then  to  escape  their  due  contribution  to  the  public  need,  through  action 
of  this  sort,  whetlier  taken  for  convenience  or  by  design." 

Accordingly  it  was  held  that  the  tax  was  not  forbidden  by  the  Fed- 
eral Constitution. 

In  this  case,  the  controlling  consideration  was  the  presence  in  the 
State  of  the  capital  employed  in  the  business  of  lending  money,  and 
the  fact  that  the  notes  were  not  continuously  present  was  regarded  as 
immaterial.  It  is  impossible  to  distinguish  the  case  now  before  us  firom 
the  Bristol  case.  Here  the  loans  were  negotiated,  the  notes  signed,  the 
security  taken,  the  interest  collected,  and  the  debts  paid  within  the  State. 
Tbe  notes  and  securities  were  in  Louisiana  whenever  the  business  exi- 
gencies required  them  to  be  there.  Their  removal  with  the  intent  that 
they  shall  return  whenever  needed,  their  long  continued  though  not  per- 
manent absence,  cannot  have  the  effect  of  releasing  tbeni  as  the  repre- 
sentatives of  investments  in  business  in  the  State  from  its  taxing  power. 
The  law  may  well  regard  the  place  of  their  origin,  to  which  they  intend 
to  return,  as  their  true  borne,  and  leave  out  of  account  temporary  ab- 
sences, however  long  continued.  Moreover,  neither  the  Action  that 
personal  property  follows  the  domicile  of  its  owner,  nor  tbe  doctrine 
that  credits  evidenced  by  bonds  or  notes  ma}'  have  the  situg  of  the  lat- 
ter, can  be  allowed  to  obscure  the  truth.  Blaekstonc  v.  Miller,  188 
U.  S.  189.  We  are  not  dealing  here  merely  with  a  single  credit  or  a 
series  of  separate  credits,  but  with  a  business.  The  insurance  company 
chose  to  enter  into  the  business  of  lending  money  within  the  State  of 
Louisiana,  and  employed  a  local  agent  to  conduct  that  business.  It 
was  conducted  under  the  laws  of  the  State.  The  State  undertook  to  tax 
the  capital  employed  in  the  business  precisely  as  it  taxed  the  capital  of 
its  own  citizens  in  like  situation.  For  tbe  purpose  of  arriving  at  the 
amount  of  capital  actually  employed,  it  caused  the  credits  arising  out  of 
the  business  to  he  assessed.  We  think  the  State  had  the  power  to  do 
this,  and  that  the  foreigner  doing  business  cannot  escape  taxation  upon 
his  capital  by  removing  temporarily  from  the  State  evidences  of  credits 
in  the  form  of  notes.  Under  such  circumstances,  the}'  have  a  taxable 
»itiig  in  the  State  of  their  origin. 

Tbe  judgment  of  the  Supreme  Court  of  Louisiana  is 

Affirmed. 
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In  re  estate  OF   SWIFT. 

CoDRT  OF  Appeals  of  New  York.     1893. 

IStporitd  137  Xtw  Vort,  7T.] 

Geat,  J.  James  T.  Swift  died  in  July,  1890,  being  a  resident  of 
this  State  and  leaving  a  will,  by  which  he  made  a  disposition  of  all  his 
property  among  relatives.  After  many  legacies  of  money  and  of 
various  articles  of  personal  property,  he  directed  a  division  of  his 
residuary  estate  into  four  portions,  and  he  devised  and  bequeathed  one 
portion  to  each  of  four  persons  named.  The  executors  were  given  a 
power  of  sale  for  the  purpose  of  paying  the  legades  and  of  making  the 
distribution  of  the  estate.  At  the  time  of  his  death,  the  testator's 
estate  included  certain  real  estate  and  tangible  peraonal  property  in 
chattels,  situated  within  the  State  of  New  Jersey,  which  were  realized 
upon  by  the  executors  and  coaverixd  into  moneys  in  hand.  When, 
upon  their  application,  an  appraisement  was  had  of  the  estate,  in  order 
to  fix  its  value  under  the  requirements  of  the  law  taxing  gifls,  legacies, 
and  inheritances,  the  surrogate  of  the  couuty  of  New  York,  liefore 
whom  the  matter  came,  held,  with  respect  to  the  appraisement,  that 
the  real  and  personal  property  situated  without  the  State  of  New  York 
were  not  subject  to  appraisal  and  tax  under  the  law,  and  the  excep- 
tions taken  by  the  comptroller  of  the  city  of  New  York  to  that  deter- 
mination raise  the  first  and  the  principal  question  which  we  shall 
consider. 

Surrogate  Ransom's  opinion,  which  is  before  us  in  the  record,  con- 
tains a  careful  review  of  the  legal  principles  which  limit  the  right  to 
impose  the  tax,  and  hia  conclusions  are  as  satisfactory  to  my  mind,  as 
they  evideutly  were  to  the  minds  of  the  learned  justices  of  the  General  ' 
Term  of  the  Supreme  Court,  who  agreed  in  affirming  the  surrogate's 
decree  upon  his  opinion. 

The  Attorney-General  has  ai^ed  that  tbis  law,  commonly  called  the 
collateral  inheritance  tax  law,  imposes  not  a  property  tax  but  a  charge 
for  the  privilege  of  acquiring  property,  and,  as  I  apprehend  it,  the 
poiut  of  his  argumeut  is  that,  as  there  is  no  absolute  right  to  succeed 
to  property,  the  State  has  a  right  to  annex  a  condition  to  the  permis- 
sion to  take  by  will,  or  by  the  intestate  laws,  in  the  form  of  a  tax,  to 
be  paid  by  the  persons  for  whose  benefit  the  remedial  legislation  has 
been  enacted.  That  is,  substantially,  the  way  in  which  be  puts  the 
proposition,  and  if  the  premise  be  true  that  the  tax  imposed  is  upon 
the  privilege  to  acquire,  and,  aa  he  says  in  his  brief,  is  like  "  a  dot^ 
imposed,  payable  by  the  beneflciarj',"  possibly  enough,  we  should  have 
to  agree  with  him.  We  might  think,  in  that  view  of  the  act,  that  tbs 
situs  of  property  in  a  foreign  jurisdiction  was  not  a  controlling  circnm- 
stance.  But  if  we  take  up  the  provisions  of  the  law  by  which  the  tax 
]s  imooeed.  and  if  we  consider  them  aa  they  are  framed  and  the  pria 
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tftz  directly  either  Unds  or  tangible  persoaal  property  situated  in  an* 
ottier  State  or  country.  As  to  the  laitur  description  of  property  do 
fiction  tr&Dsmutiiig  its  situs  to  tlie  domicile  of  tlie  onner  is  available, 
vhea  Uie  question  is  one  of  taxation,  lii  this  connection  tlie  observa- 
tions of  Chief  Judge  Comstoek,  iu  Hoyt  v.  Commissioners  of  Taxes, 
23  N.  Y.  224,  and  of  some  text-vrhters,  are  not  inappropriately  referred 
to.  He  bad  said  tUat  lands  and  personal  property  having  an  actual 
situation  within  the  State  are  taxable,  and,  by  a  necessary  implication, 
that  no  other  property  can  be  taxed.  He  says,  further,  "If  we  say  that 
taxation  is  on  the  person  id  respect  to  the  property',  we  are  atill  without 
a  reason  for  assessing  the  owner  resident  here  in  respect  to  one  part 
of  his  estate  situated  elsewhere  and  not  in  respect  to  another  part- 
Both  are  the  subjects  of  taxation  in  the  foreign  Jurisdiction." 

In  Judge  Cooley's  work  on  Taxation  it  is  remarked  (p.  159)  that 
"  a  State  can  no  more  subject  to  its  power  a  single  person,  or  a  single 
article  of  property,  whose  residence  or  situs  is  in  another  State,  tlian 
it  can  subject  all  the  citizens,  or  all  the  property  of  such  other  State  to 
its  iMJwer." 

Judge  Cooley  had  reference  in  his  remarks  to  the  case  of  bonds  of  a 
railroad;  for  be  cites  tiie  case  of  "the  State  Tax  on  Foreign-Held 
Bonds"  in  the  United  SUtes  Supreme  Court  (15  Wallace,  300),  where 
Mr.  Justice  Field  delivered  the  opinion,  and,  in  the  course  of  it,  observed 
that  "  the  power  of  taxation,  however  vast  in  its  character  and  search- 
ing in  its  extent,  is  necessarily  limited  to  subjects  within  the  jurisdic- 
tion of  the  State." 

Judge  Story,  in  his  work  on  the  Conflict  of  Laws,  speaking  of  the 
subject  of  jurisdiction  in  regard  to  pioperty,  said  (section  350)  that 
the  legal  Action  as  to  the  situs  of  movables  yields  when  it  is  necessary 
for  the  purpose  of  justice,  and,  further,  "  a  nation  within  whose  ten*!- 
tory  any  personal  property  is  actually  situated  has  an  entire  dominion 
over  it  while  therein,  in  point  of  sovereignty  and  Jurisdiction,  as  it  has 
over  immovable  property  situated  there." 

The  proposition  which  suggests  itself  from  reasoning,  as  from  author- 
ity, is  that  the  basis  of  the  power  to  tax  is  the  fact  of  an  actual  domin- 
ion over  the  subject  of  taxation  at  the  time  the  tax  is  to  be  impoaed. 

The  effect  of  this  special  tax  is  to  take  from  the  property  a  portion, 
or  a  percentage  of  it,  for  the  use  of  the  State,  and  I  think  it  quite 
immaterial  whether  the  tax  can  be  precisely  classified  with  a  texation 
of  property  or  noL  It  is  not  a  tex  upon  persons.  If  it  is  called  a  tax 
upon  the  succession  to  the  ownership  of  property,  still  it  relates  to 
and  subjects  the  property  itself,  and  when  that  is  without  the  jurisdic- 
tion of  tbe  Stete,  inasmuch  as  the  succession  is  not  of  property  within 
the  dominion  of  the  State,  succession  to  it  cannot  he  said  to  occur  by 
permission  of  tiie  Slate.  As  to  lands  this  is  clearly  tbe  case,  and 
rights  in  or  power  over  them  are  derived  from  or  through  the  laws  o( 
tbe  foreign  State  or  country.  As  to  goods  and  chattels  it  is  true ;  for 
their  transmission  abroad  is  subject  to  tbe  permission  of  and  regulated 
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by  the  laws  of  the  State  or  country  where  actuallv  situated.  Jurisdio- 
tioD  over  them  belongs  to  the  courts  of  tbat  State  or  country  for  all 
purposes  of  policy,  or  of  administration  in  the  interests  of  its  citzens, 
ur  of  those  having  euforceable  rights,  and  their  surrender,  or  transmis- 
sion, is  upon  principles  of  comity. 

When  succession  to  the  ownership  of  property  is  by  the  permission 
of  the  State,  then  the  permission  can  relate  only  to  property  over  which 
the  State  has  dominion  and  as  to  which  it  grants  the  privilege  or 
permission. 

Nor  is  the  ai^ument  available  that,  by  the  power  of  sale  conferred 
Qpon  the  executors,  there  was  an  equitable  conversion  worked  of  the 
lands  in  New  Jersey,  as  of  the  time  of  the  testator's  death,  and,  hence, 
that  the  property  sought  to  be  reached  by  the  iax,  in  tlie  eye  of  the 
law,  existed  as  cash  in  this  State  in  the  executor's  hands,  at  the 
moment  of  the  testator's  death.  There  might  be  some  doubt  whether 
the  main  proposition  in  the  argument  Is  quite  correct,  and  whether  the 
land  did  not  vest  in  the  residuary  legatees,  subject  to  the  esecution  of 
the  power  of  sale.  But  it  is  not  necessary  to  decide  that  question- 
Neither  the  doctrine  of  equitable  converaion  of  lands,  nor  any  fiction 
of  situs  of  movahies,  can  have  any  hearing  upon  the  question  under 
advisement.  The  question  of  the  jurisdiction  of  the  State  to  tax  is  one 
of  fact  and  cannot  turn  u|)on  theories  or  fictions ;  which,  as  it  has  been 
observed,  have  no  place  in  a  well  adjustetl  system  of  taxation. 

We  can  arrive  at  no  other  conclusion,  in  m)'  opinion,  than  ttiat 
the  tax  provided  for  in  this  law  is  only  enforceable  as  to  property 
wliich,  at  the  time  of  its  owner's  death,  was  within  the  territorial  limits 
of  this  State.  As  a  law  imposing  a  special  tax,  it  is  to  be  strictly 
construed  against  the  State  and  a  case  must  be  clearly  made  out  for  its 
application.  We  should  incline  against  a  construction  which  might 
lead  to  double  taxation ;  a  result  possible  and  probable  under  a  <lif- 
ferent  view  of  this  law.  If  the  property  in  the  foreign  jurisdiction  was 
in  land,  or  in  goods  and  chattels,  when,  upon  the  testator's  death,  a 
new  title,  or  ownership,  attached  to  it,  the  bringing  into  this  State  of 
its  cash  proceeds,  subsequently,  no  matter  by  what  authority  of  will, 
or  of  statute,  did  not  subject  it  to  the  tax.  A  different  view  would  be 
against  every  sound  consideration  of  what  constitutes  the  basis  for 
such  taxation,  and  would  not  accord  with  an  understanding  of  the 
inteutiOQ  of  the  legislature,  as  more  or  less  plainly  expressed  in  these 
acta. 

Another  question,  which  I  shall  merely  advert  to  in  conclusion, 
arises  upon  a  ruling  of  the  surrogate  with  respect  to  appraisement,  in 
connecUon  with  a  clause  of  the  will  directing  that  the  amount  of  the 
tax  upon  the  legacies  and  devises,  should  he  paid  as  an  expense  of 
administration.  The  appraiser,  in  ascertaining  the  value  of  the  residu* 
ary  estate  for  the  purpose  of  taxation,  deducted  the  amount  of  the  tax 
to  be  assessed  on  prior  legacies.  The  surrogate  overruled  him  in  this, 
and  held  tbat  there  should  be  no  deduction  from  the  value  of  the  resid- 
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adopted,  whicb  regards  personal  property,  for  the  purposes  of  taxaUon, 
as  Laving  a.  situs  at  tlie  domicile  of  its  owner.  Tliie  is  the  general  rule 
(Cooley,  Tax'n  [2d  ed.],  372),  and,  tiiough  it  may  and  does  lead  to 
double  taxation,  that  lias  not  been  aut'Otinted  a.  sufficient  objection  to 
taxing  personal  proiwrty  to  the  onnei-  during  Ids  life  at  the  place  of 
liis  domicile,  and  ive  do  not  see  that  it  is  a  snlSdeiit  objection  to  t^e 
imposition  of  succession  taxes  or  administration  duties,  under  like 
circumstances,  after  his  death.  In  regard  to  the  mortgage  bonds,  it 
is  to  be  noted,  in  addition  to  nhat  bus  been  said,  that  this  case  differs 
from  Callahan  v,  Woodbridge,  supra.  In  that  case  the  testator's 
domicile  was  in  New  York,  and  It  does  not  appear  tVom  the  opinion 
that  the  note  and  mortgage  deed  were  in  this  State.  In  this  case  the 
domicile  was  in  this  Commonwealth,  and  we  think  that,  for  the  purposes 
of  taxation,  the  mortgage  debt  may  be  regarded  as  having  a  situs  here. 
This  is  the  view  taken  in  Hanson.  Death  Duties  (4th  ed.),  239,  240, 
which  is  cited  apparently  with  approval  bj-  Mr.  Dicey,  tliongh  he  calls 
attention  to  cases  which  may  tend  in  another  direction.  See  Dicey, 
Confl.  Laws,  319,  uote  I.  It  seems  to  us,  therefore,  that  for  the 
puriHises  of  the  tax  tn  questJon  the  property  in  the  bands  of  the 
e.xecutor  must  be  regarded  as  having  been  within  the  Jurisdiction  of 
this  Commonwealth  at  the  time  of  the  testator's  death.  See  In  re 
Swift,  137  N.  Y.  77  ;  In  re  Miller's  Estate,  182  Pa.  St  162. 

The  petitioner  further  contends  that  the  succession  took  place  by 
virtue  of  the  law  of  New  York.  But  it  is  settled  that  the  succession  to 
jnovable  property  is  governed  by  the  Jaw  of  the  owner's  domicile  at 
the  time  of  his  death.  This,  it  has  been  often  said,  is  the  universal 
rule,  and  applies  to  movables  wherever  situ.tted.  Stevens  v.  Gaylord, 
11  Mass.  266 ;  Dawes  v.  Head,  3  Pick.  129,  144,  145 ;  Fav  v.  Haven, 
3  Mete.  (Mass.)  109  ;  Wilkins  v.  EUett,  9  Wall.  740;  id".  108  U.  S. 
256  ;  Frekc  v.  Carbery,  L.  R.  16  Eq.  461  ;  A  ttoi-ney- General  i:  Camp- 
bell, L.  R.  6  H.  L.  524;  Duncan  v.  Lawson,  41  Ch.  Div.  894;  Sill  v. 
Worswick,  1  H.  HI.  690 ;  Dicey,  Confl.  Laws,  683  ;  Story,  Confl.  Laws 
(7th  ed.),  §§  380,  481.  If  tliere  are  movables  in  a  foreign  country, 
the  law  of  the  domicile  is  given  an  extra-territorial  effect  by  the  courts 
of  that  country,  and  in  a  just  and  proper  sense  t!ie  succession  is  said 
to  take  place  by  force  of,  and  to  be  governed  by,  the  law  of  the  domi- 
cile. Accordingly  it  has  been  held  that  legacy  and  succession  duties, 
as  such,  were  payable  at  the  place  of  domicile  in  respect  to  movable 
property  wherever  situated,  because  in  such  cases  the  succession  or 
legacj-  took  effect  by  vii'tue  of  the  law  of  domicile.  Wallace  v.  Attor- 
ne3-Generai  (1865)  1  Ch.  App.  1 ;  Dicey.  Confl.  Laws,  785;  Hanson, 
Death  Duties  (4th  ed.),  423,  526.  With  probate  or  estate  or  adminis- 
tration duties,  as  such,  it  is  different.  They  are  levied  in  respect  of 
the  control  which  every  government  has  over  the  propertv  actually 
situated  within  its  jurisdiction,  irrespective  of  the  place  of  domicile. 
Laidlcy  v.  Lord  Advocate.  15  App.  Cas.  468,  483;  Hanson,  Death 
Duties  (4th  ed.),  2,  63.     Of  course,  any  state  or  country  may  impose 
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s  tax,  and  give  it  such  name  or  no  name  as  it  chooses,  which  shaU 
embrace,  if  so  iotended,  the  various  grounds  upon  which  taxes  are  or 
may  be  levied  in  respect  of  the  devolution  of  estates  of  deceased 
persons,  and  which  shall  be  leviable  according  as  llie  facts  in  each 
particuUtr  case  warrant.  In  England,  for  instance,  the  "  estate  duty," 
as  it  is  termed,  under  the  Finance  Act  of  1894  (57  &  58  Vict  c  30),  has 
largely  snpersedcd  the  probate  duty,  and  under  some  circumstances 
takes  the  place  of  the  legacy  and  succession  duty  also.  Hanson,  Death 
Duties  (4tb  ed.),  62,  63,  81.  But,  whatever  the  form  of  the  tax,  the 
succession  takes  place  and  is  governed  by  the  law  of  the  domicile,  and 
if  the  actual  situs  is  in  a  foreign  couctrj',  the  courts  of  that  country 
cannot  annul  the  succession  eetahltshed  by  the  law  of  the  domicile. 
Dammert  v.  Osborn,  141  N.  Y.  564.  In  further  Illustration  of  the 
extent  to  which  the  law  of  the  domicile  operates,  it  is  to  be  noted  that 
the  domicile  is  regarded  as  the  place  of  principal  administration,  and 
any  other  administration  is  ancillary  to  that  granted  there.  Payment 
by  a  foreign  debtor  to  the  domiciliary  administrator  will  be  a  bar  to  a 
suit  brought  by  au  ancillary 'administrator  subsequently  appointed. 
Wilkins  v.  Ellett,  gupra;  Stevens  v.  Gaylord,  supra;  Hutchina  v. 
Bank,  12  Mete.  (Mass.)  421  ;  Martin  v.  Gage, '147  Maes.  204.  And 
the  domiciliary  administrator  has  sufficient  standing  in  the  courts  of 
another  State  to  appeal  f^om  a  decree  appointing  an  ancillary  adminis- 
trator. Smith  V.  Sherman,  4  Cush.  408.  Moreover,  it  is  to  be  observed 
—  if  that  is  material  —  that  there  has  been  no  administration  in  New 
York,  that  the  executor  was  appointed  here,  and  has  taken  possession 
of  the  property  by  virtue  of  such  appointment,  and  must  distribute  it 
and  account  for  it  according  to  the  decrees  of  the  courts  of  this  Com- 
monwealth. To  say,  therefore,  that  the  succession  has  taken  place  by 
virtue  of  the  law  of  New  York,  would  he  no  less  a  fiction  than  the 
petitioner  insists  that  the  maxim,  Mobilia  aequuntur  personam,  is 
when  applied  to  matters  of  taxation.  The  petitioner  contends  that  in 
Callahan  i'.  Woodbridge,  svpra,  it  was  held  that  the  succession  to  the 
personal  property  in  this  State  took  place  by  virtue  of  the  law  of  this 
State,  although  the  testator  was  domiciled  in  New  York.  We  do  not 
so  understand  that  case.  That  case  and  Greves  v.  Shaw,  supra,  and 
Moody  V.  Shaw,  supra,  rest  on  the  right  of  a  State  to  impose  a  tix  or 
dut3'  in  respect  to  the  passing  on  the  death  of  a  non-resident  of  personal 
property  belonging  to  him,  and  aitnated  within  its  Jurisdiction.  We 
think  that  the  decree  should  be  affirmed.*  So  ordered. 

'  For  the  English  doctrines  as  to  the  effect  of  their  Hsvenue  Laws  on  non-residents 
and  on  foreign  property,  Ke  Dicey,  Conflict  of  laws,  781. 

For  C«ge»  on  the  Income  Tax,  see  Calcutta  Jute  Mills  B.  Nicholson,!  Ex.  D.  428» 
ColquhouQ  u.  Broolis,  H  App.  Cm.  493.  On  ProhaW  Datv,  aee  Att.-Gen.  i-.  Hope, 
1  C.  M.  4R.  530;  Sudeley  i..  Att.-Gen.,  [lS9r]  A.  0.  ]l".  On  Legncy  Duty,  sea 
Thompson  v.  Adv.^en.,  12  CI.  &  F.  1  ;  L'hatfieM  i*.  Rprohloldt.  L,  B.  7  Ch.  192. 
On  Sncceiution  Duties,  see  Att.-G«o.  r.  Campbell,  L.  R.  6  H.  L.  521 ;  W&Uaca  o.  Alt.- 
Geo.,  L.  a  1  Ch.  1.  —  Ed. 
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Ill  the  majority  of  cases  at  least  a  corporation  has  bat  a  cdngle 
corporate  creation  and  existence  under  the  laws  of  one  State,  and  by 
virtue  of  each  single  existence  owns  all  of  its  corporate  property. 
Ttiere  i§  no  difficulty  in  determining  in  such  a  case  that  a  shareholder 
under  such  an  incorporation  has  an  interest  in  nil  of  the  corporate 
property  wherever  and  in  how  many  different  States  situated.  I  shall 
have  occasion  to  refer  to  that  principle  hereafter  in  another  connection. 
Even  in  the  case  of  a  corporation  incorporated  and  having  a  separate 
existence  under  the  laws  of  more  than  one  State,  the  stockholder  would 
for  some  purposes  be  regarded  as  having  an  interest  in  all  the  cor- 
porate prO]>erty  independent  of  the  different  incorporations.  In  the 
present  case  the  decedent,  by  virtue  of  his  stock  as  between  him 
and  the  corporation,  would  be  regarded  as  having  an  interest  in  all  of 
its  property  and  entitled  to  the  earnings  thereon  when  distributed  as 
dividends  and  to  his  share  of  the  surplus  upon  dissolution  and  liquida- 
tion proceedings  independent  of  tbe  fact  that  there  were  two  separate 
incorporations. 

But,  as  it  seems  to  me,  different  considerations  and  principles  apply 
to  this  proceeding  now  before  us  for  review.  Our  Jurisdiction  to  assess 
decedent's  stock  is  based  solely  and  exclusively  upon  the  theory  that 
it  Is  held  in  the  Boston  and  Albany  Railroad  Company  as  a  New  York 
corporation.  The  authorities  are  asserting  Jurisdiction  of  and  asaessing 
bis  stock  onlj'  because  it  is  held  in  the  New  York  corporation  of  the 
Boston  and  Albany  Railroad  Company.  But  we  know  that  said  com- 
pany is  also  incorporated  as  a,  Massachusetts  corporation,  and  prcsum* 
ably  by  virtue  of  such  latter  inoorpor-^tion  it  has  the  same  powers  of 
owning  and  managing  corporate  property  which  it  possesses  as  a  New 
York  corporation.  In  fact  the  location  of  physical  property  and  the 
exercise  of  various  corporate  functions  give  greater  importance  to  the 
Massachusetts  than  to  the  New  York  corporation,  and  the  problem  is 
whether  for  the  purpose  of  levying  a  tax  upon  decedent's  stock  upon 
the  theory  that  it  is  held  in  and  under  the  New  York  corporation  we 
ought  to  say  that  such  latter  corporation  owns  and  holds  all  of  the 
property  of  the  consolidated  corporation  wherever  situated,  thus  entirely 
ignoring  the  existence  of  and  the  ownership  of  property  by  the  Massa- 
chusetts corporation.  It  needs  no  particular  illumination  to  demon- 
strate that  if  we  take  such  a  view  it  will  clearly  pave  the  way  to  a 
corresponding  view  by  the  authorities  and  courts  of  Massachusetts 
that  the  corporation  in  that  State  owns  all  of  the  corporate  property 
wherever  situated,  and  we  shall  then  further  and  directly  be  led  to  the 
unreasonable  and  illogical  result  that  one  set  of  property  is  at  the  same 
time  solely  and  exclusively  owned  by  two  different  corporations,  and 
that  a  person  holding  stock  should  be  assessed  upon  the  full  value  of 
bis  stock  in  each  Jurisdiction.  Whether  we  regard  such  a  tax  as  is 
here  being  imposed,  a  recompense  to  the  State  for  protection  afforded 
during  the  life  of  the  decedent  or  as  a  condition  imposed  for  creating 
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and  allowtng  certain  rights  of  transfer  or  of  successioD  to  property  upon 
death,  we  shall  have  each  State  exacting  full  oompenaatioR  upon  one 
snccessiOD  and  a  dear  case  of  double  taxation.  And  if  the  corporation 
had  been  compelled  for  sufUcienC  reasons  to  take  out  incorporation  in 
six  or  twenty'  other  States  each  one  of  them  might  take  the  same  view 
and  insist  upon  the  same  exaction  until  the  value  of  the  propertj  woa 
in  vbole  or  lai^e  proportion  exhausted  in  paying  for  the  privilege 
of  successioa  to  it.  While  undoubtedly  the  legislative  authority  ia 
potent  enough  to  prescribe  and  enforce  double  taxation,  it  is  plain  that, 
measured  by  ordinarj'  principles  of  Justice,  the  result  suggested  would 
be  inequitable  and  might  be  seriously  burdensome. 

Double  taxation  is  one  which  the  courts  should  avoid  whenever  it  is 
poasible  within  reason  to  do  so.     (Uatter  of  James,  114  N.  Y.  6,  11.) 

It  is  never  to  be  presumed.  Sometimes  tax  laws  have  that  effect, 
but  if  they  do  it  is  because  the  legislature  has  unmistakably  so  enacted. 
All  presumptions  are  against  such  an  imposition.  (Tennessee  v.  Whit^ 
worth,  117  U.S.  129.) 

The  law  of  taxation  is  to  be  construed  strictly  against  the  State  in 
favor  of  the  taxpayer,  as  represented  by  the  executor  of  the  estate. 
(Matter  of  Fayerweather,  14S  N.  Y.  114.) 

It  seems  pretty  clear  that  within  the  principles  of  the  foregoing  and 
many  other  cases  which  might  be  cited,  we  ought  not  to  sanction  a 
course  which  will  lead  to  a  tax,  measured  by  the  full  value  of  the  dece- 
dent's stock  in  each  State  npon  the  conflicting  theories  that  the  corpo- 
ration in  that  State  owns  all  of  the  property  of  the  consolidated 
company,  unless  there  is  something  in  the  statatc,  or  decisions  under 
the  statute,  which  compels  us  so  to  do.  I  do  not  think  there  is  in 
either  place  such  compelling  authority. 

No  doubt  is  involved,  as  it  seems  to  me,  about  the  meaning  and  ap- 
plication of  the  statute.  The  decedent's  stock  was  "  property  within 
the  State,"  which  had  its  gitus  here  as  being  held  in  the  New  York  cor- 
poration, and  the  transfer  of  it  was  taxable  here.  There  can  be  no 
dispute  about  that  The  question  is  simply  over  the  extent  and  value 
of  his  interest  aa  such  stockholder,  in  view  of  the  otiier  incorporation 
ID  Massachusetts.  I  see  nothing  in  the  statute  which  prevents  us  from 
paying  decent  regard  to  the  principles  of  interstate  comity,  and  from 
adopting  a  policy  which  will  enable  each  State  fairly  to  enforce  its  own 
laws  without  oppression  to  the  subject  This  result  will  be  attained  by 
r^arding  the  New  York  corporation  as  owning  the  property  situate  in 
New  York  and  the  Massachusetts  corporation  as  owning  that  situate  in 
Massachusetts,  and  each  as  owning  a  share  of  any  property  situate  out- 
side ol  either  State  or  moving  to  and  fro  between  the  two  States,  and 
assessing  decedent's  stock  upon  that  theory.  That  is  the  obvious  basis 
for  a  valuation  if  we  are  to  leave  any  room  for  the  Massachusetts 
corporation  and  for  a  taxation  by  that  State  similar  in  principle  to  our 
own  without  double  taxation. 

19 
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Some  illastratio&fi  may  be  referred  to  which  by  aiial<^y  sustain  tfae 
general  principles  involved. 

Where  a  tax  is  levied  in  this  State  upon  tbe  capital  or  franchises  of 
a  corporation  organized  as  this  railroad  was,  the  tax  is  levied  ujMn  an 
(iqiiitable  basis.  Thus  by  the  provisions  of  section  6  of  chapter  19  of 
tlic  Laws  of  1869,  under  wbich  the  Boston  and  Albany  railroad  was 
organized,  the  assessment  and  taxation  of  its  capital  stock  in  this  State 
is  to  be  in  the  proportion  "that  tbe  number  of  miles  of  its  railroad 
situated  in  this  State  beats  to  the  number  of  miles  of  its  railroad 
situated  in  the  other  State,"  and  under  section  182  of  tbe  General  Tax 
Law  of  the  State  of  New  York  the  franchise  tax  of  a  corporation  is 
based  npou  the  amount  of  capital  within  the  State. 

Again,  assume  that  for  purposes  of  dissolution  or  otberwise,  re- 
ceivers were  to  be  appointed  of  the  Boston  and  Albany  railroad,  there 
can  be  no  doubt  that  the  receivers  of  it  as  a  New  York  corporation 
would  be  appointed  by  the  courts  of  that  State,  and  the  receivers  of  it 
as  a  Massachusetts  corporation  would  be  appointed  by  tlie  courts  of 
that  State,  and  that  the  courts  would  bold  that  in  the  discharge  of  their 
duties  the  New  York  receivers  should  take  possession  of  and  admin- 
ister upon  the  property  of  the  New  York  corporation  within  the  limits 
of  that  State,  and  would  not  permit  the  Massachusetts  receivers  to 
come  within  its  confines  and  interfere  with  such  ownership,  and  the 
Massachusetts  courts  would  follow  a  similar  policy.  Why  should  not 
tlie  State  authorities  for  purposes  of  this  species  of  taxation  and  valua- 
tion, involved  thei-ein,  adopt  a  similar  theory  of  division  of  property? 

We  are  not  apprehensive  lest,  as  suggested,  New  York  corpora- 
tions may  take  out  incorporation  in  other  States  for  the  purpose  of  ex- 
empting transfers  of  their  capital  stock  from  taxation  under  tbe 
principles  of  this  decision.  We  do  not  regard  onr  decision  as  giving 
encouragement  to  any  such  course.  It  is  based  opon  and  limited  by 
the  facts  as  they  are  here  presented,  and  there  is  no  question  whatever 
but  that  the  Boston  and  Albany  railroad,  in  good  faith  and  for  legitimate 
reasons,  was  equally  and  contemporaneously  created  both  as  a  New 
York  and  a  Massachusetts  corporation.  It  can  no  more  be  said  that 
being  originally  and  properly  a  New  York  corporation  it  subsequently 
and  incidentally  became  a  Massachusetts  one  than  could  be  maintained 
the  reverse  of  such  proposition.  If  in  tbe  future  a  corporation  created 
and  organized  under  tbe  laws  of  this  State,  or  properly  and  really  to 
be  regarded  as  a  New  York  corporation,  shall  see  fit  either  for  the  pur- 
pose suggested,  or  for  any  other  reason  subsequent!}-  and  incidentally 
and  for  ancillary  reasons,  to  take  out  incorporation  in  another  State,  a 
case  would  arise  not  falling  within  this  decision. 

But  it  is  said  that  this  court  iias  alreadj'  made  decisions  which  pre- 
vent it  fVom  adopting  such  a  construction  aa  I  have  outlined,  and 
reference  is  made  to  Matter  of  Bronson  (150  N.  Y.  1)  and  Matter  of 
Palmer  (183  N.Y.  238). 
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I  do  Dot  find  anjtliing  in  tboae  decieioiis  which,  iDterpreted  as  a 
whole,  with  reference  to  the  facts  there  being  diBcnssed,  ooaflicta  with 
the  views  which  I  have  advaoced. 

In  the  firet  case  the  question  arose  whether  a  tax  might  be  imposed 
□pon  a  transfer  of  a  non-resident  decedent's  residuary  estate  which 
*'  connated  in  shares  of  the  capital  stock  and  in  the  bonds  of  corpora- 
tions incorporated  under  the  laws  of  ttiia  State."  So  far  as  the  discDs- 
sion  relates  to  the  question  of  taxing  the  bonds,  it  is  itnmaterial.  It 
was  held  that  the  shares  of  capital  stock  were  property  which  was  taxa- 
ble, it  being  said:  "The  shareholders  are  persons  who  are  interested  in 
the  operation  of  the  corporate  property  and  franchises,  and  their  shares 
actually  represent  undivided  interests  in  the  corporate  enterprise.  The 
corporation  has  the  legal  title  to  all  the  properties  acquired  and  appurte- 
nant, but  it  holds  them  for  the  pecuniary  benefit  of  those  persons  who 
bold  the  capital  stock.  .  .  .  Each  share  represents  a  distinct  interest 
in  the  whole  of  the  corporate  property. "  In  other  words.  Judge  Grat, 
in  writing  the  majority  opinion,  was  discussing  the  situation  of  a  share* 
holder  in  a  domestic  corporation  which,  bo  far  as  appears,  was  not 
incorporated  under  the  laws  of  another  State.  Under  such  circum- 
stances, of  course,  the  New  York  corporation  would  be  the  owner  of 
all  the  property  there  was,  and  the  shareholder's  interest  in  such  corpo- 
ration would  represent  his  interest  in  all  of  stud  property  and  be  fairly 
and  justly  taxable  upon  its  full  amount  and  value.  No  such  situation  was 
presented  as  here  arises.  There  was  no  second  or  third  corporation 
under  the  laws  of  another  State,  which  corporation  might  Just  as  fairly 
be  said  to  be  the  owner  of  all  the  property  as  the  New  York  corpora- 
tion, thus  raising  the  question  here  presented  whether  each  corporation 
should  be  r^arded  as  owning  and  holding  all  of  the  property  there 
was  for  the  purpose  of  laying  the  basis  for  taxation,  or  whether  we 
should  adopt  an  equitable  and  reasonable  view,  giving  credit  to  each 
corporation  for  the  purpose  of  taxation  of  owning  some  certain  portion 
of  the  entire  property. 

In  the  Palmer  case  ^ain  the  question  arose  over  taxing  shares  of 
stock  held  by  a  non-resident  decedent  in  a  domestic  corporation  which 
was  not  proved  or  considered  to  have  been  incorporated  under  the 
laws  of  another  State.  It  was  insisted  that  the  amount  of  the  tax 
should  be  reduced  by  the  proportion  of  property  owned  by  the  corpo- 
ration and  located  in  other  States,  and  this  contention  was  overruled, 
and,  as  it  seems  to  me,  for  a  perfectly  good  reason  upon  the  facts  in 
that  case  and  which  is  not  applicable  to  the  facts  here.  As  staled, 
there  was  a  single  incorporation  under  the  laws  of  this  State,  and  that 
domestic  corporation  owned  all  of  the  property  in  whatever  State  situ- 
ated. Its  corporate  origin  was  under  the  laws  of  this  State,  and  there 
its  corporate  existence  was  centred.  It  just  as  fully  and  completely 
owned  aud  managed  property'  situated  in  the  State  of  Ohio  as  if  it  was 
situated  in  the  State  of  New  York,  aud  if  the  property  in  the  foreign 
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State  was  reduced  to  money,  such  money  woald  be  turned  into  its 
treaanry  in  the  State  of  New  York.  Under  suuh  circumBtancea  there 
was  nothing  else  that  could  reasonably  be  held  than  that  the  oorpora- 
tion  owned  all* property  wherever  Bituated,  and  that  the  sharehold- 
er's interest  in  such  corporation  represented  and  was  based  upon  snch 
ownership  of  all  the  property.  There  was  no  double  incorporation  and 
nu  chance  for  conflict  between  an  Id  corporation  under  the  laws  of  thia 
State  and  a  second  one  existing  under  the  laws  of  anotlier  State,  which 
mast  either  be  reconciled  by  a  just  regai-d  for  the  rights  of  both  States 
and  the  rights  of  the  incorporation  under  each,  or  else  double  taxation 
imposed  upon  a  shareholder. 

It  is  also  argued  that  the  courts  of  Massachnsetts  have  passed  upon 
tiie  very  contention  here  being  made  by  appellants,  and  in  the  case  of 
Moody  V.  Shaw  (173  Mass.  375)  have  rejected  the  claim  that  the  valu- 
ation  of  stock  in  thia  same  corporation  for  the  purposes  of  transfer 
taxation  in  Massachusetts  should  be  based  upon  any  apportionment  of 
property  between  the  Massachusetts  and  New  York  oorporaljons. 
The  opinion  in  that  case  does  not  seem  to  warrant  any  such  con- 
Btrnction.  Apparently  the  jnly  question  under  discussion  was  whether 
the  transfer  of  stock  in  such  corporation  was  taxable  at  all  in  Massa- 
chusetts, and  the  question  of  any  apportionment  was  not  passed  upon. 
Such  expressions  as  are  found  in  the  opinion  touching  that  point  cer- 
tainly do  not  indicate  to  my  mind  that  if  involved  and  passed  upon  it 
would  have  been  decided  adversely  to  the  views  here  expressed. 

Lastly,  it  is  ni^ed  that  there  will  l>e  great  practical  difficulty  in 
making  an  apportionment  of  property  for  the  purposes  of  valuation  and 
taxation  upon  the  lines  suggested,  and  the  learned  counsel  for  the  re- 
spondent has  suggested  many  difficulties  and  absurdities  claimed  to  be 
incidental  to  such  course  of  procedure.  Most  of  them  certainly  will 
not  arise  in  this  case  and  they  probably  never  will  in  any  other.  Of 
course  an  appraisal  based  upon  an  apportionment  of  the  entire  prop- 
erty of  the  consolidated  company  between  the  New  York  and  Massachu- 
setts corporations  may  be  made  a  source  of  much  labor  and  expense  if 
the  parties  so  desire.  Possibly  it  might  be  carried  to  the  extent  of  a  de- 
tailed inventory  and  valuation  of  innumerable  pieces  of  property.  Upon 
the  other  hand,  an  apportionment  based  upon  trackage  or  figures  drawn 
from  the  books  or  balance  sheets  of  the  company  may  doubtless  be 
easily  reached  which  will  be  substantially  correct,  and  any  inaccuracies 
of  which  when  reflected  in  a  tax  of  one  per  cent  npon  426  shares  of 
stock  will  be  inconsequential. 

The  order  of  the  Appellate  Division  and  of  the  Surrogate's  Court  of 
the  county  of  New  York  should  he  reversed,  with  costs,  and  the  pro- 
ceedings remitted  to  said  Surrogate's  Court  for  a  reappraisal  of  the 
stock  in  question  in  accordance  with  the  views  herein  expressed. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  and  Edward  T.  BABlLKTr,  JJ., 
concur ;  Werner  and  Ghabb,  JJ.,  dissent. 

Order  reversed,  etc. 
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CALDWELL  v.   VAN  VLISSENGEN, 
Cbamcekt.    1851. 
{Aiiportci/Sifare,  415.] 

TuRMZR,  y.  C*  The  plaiotiS^  id  these  cnuseB  are  the  saalgneea  of 
a  patent  granted  to  James  Lowe  id  the  year  1S38,  for  a  mode  of  pro- 
pelling vessels  by  means  of  one  or  more  carved  blades  Mt  or  affixed 
on  a  revolving  shaft  below  the  water-line  of  the  vessel,  and  mnning 
from  stem  to  stern  of  the  vessel.  The  defendants  in  the  first  two 
causes  are  owners  of  vessels  trading  between  Holland  and  this  coantry, 
and  the  defendant  in  the  third  cause  was  the  captain  of  a  vessel  en- 
gaged in  the  same  trade.  .  .  . 

It  was  insisted,  on  the  part  of  the  defendantB,  that  there  was  in 
each  of  these  cases  a  sufBcient  ground  for  the  interference  of  the  conrt 
being  withheld.  In  the  first  place,  the  ground  Is  thus  stated  in  the 
affld&vit  of  Izebbe  Swart,  of  Amsterdam.  He  says,  in  his  afllidavit, 
that  he  is  the  master  of  the  ship  called  the  Burgemeester  Huidekoper, 
.  .  .  that  the  vessel  belongs  to  a  company  formed  in  Holland ;  .  ,  . 
that  some  time  before  the  vessel  was  bnilt  and  fitted,  the  same  pro- 
pelling power  with  that  used  for  the  vessel  bad  been  openly  used  and 
exercised  in  Holland  ;  .  .  .  that  no  patent  has  been  granted,  or,  as  be 
is  informed  and  believes,  applied  for  in  Holland,  for  or  in  respect  of 
sach  alleged  invention.   .  .   . 

It  is  to  be  observed,  that  in  none  of  these  cases  is  it  attempted  to  be 
denied,  on  the  part  of  the  defendants,  that  the  screw  propellers  used 
in  their  respective  vessels  fall  within  the  invention  claimed  by  this 
patent ;  and  after  anxiously  considering  the  case,  I  am  of  opinion  that 
I  cannot  withhold  these  injunctions,  upon  the  grounds  which  are  stated. 

I  take  the  rule  to  be  universal,  that  foreigners  are  in  all  cases  enb-l 
Jcct  to  the  laws  of  the  country  in  which  they  may  happen  to  be  ;  and  if  I 
in  any  case,  when  they  are  out  of  their  own  country,  their  rights  are! 
regulated  and  governed  by  their  own  laws,  I  take  it  to  be  not  by  forcel 
of  those  laws  themselves,  but  by  the  law  of  the  country  in  which  thcyl 
may  be,  adopting  those  laws  as  part  of  their  own  law  for  the  purpose 
of  determining  such  rights.  Mr.  Justice  Story,  in  his  Treatise  on  the 
"  Conflict  of  Laws,"  addressing  himself  to  this  subject  (s.  541),  soys: 
"  In  regard  to  foreignei-s  r^ident  in  a  country,  although  some  jurists 
deny  the  right  of  a  nation  generally  to  legislate  over  them,  it  would 
I  Part  of  the  opinion  ia  c;initled.  —  Ed. 
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seem  dear,  upon  general  principles  of  international  law,  that  sudi  a 
right  Aoaa  exist,  and  tlie  extent  to  which  it  should  be  exercised  Is  a 
matter  purejj  of  municipal  arrangement  and  policy.  Huberus  la^a 
down  the  doctriue  in  his  second  axiom  :  'All  persons  who  are  found 
within  the  limits  of  a  government,  whether  their  residence  is  perma- 
nent or  temporary,  are  to  be  deemed  subjects  thereof.'  Boiillenois  says, 
'  That  tlie  sovereign  lias  a  right  to  make  laws  to  bind  foreigners  in 
relation  to  their  property  within  his  domains,  in  relation  to  contracts 
and  acts  done  therein,  and  in  relation  to  judicial  proceedings  if  they 
implead  before  his  tribunals.  And  further,  that  he  may  of  strict  right 
make  laws  for  all  foreigners  who  merely  pass  through  his  domains, 
although  commonly  this  authority  is  exercised  only  as  to  matters  of 
police.'  Vattel  asserts  the  same  general  doctrine,  and  says  that  for- 
eigners are  subject  to  the  laws  of  a  State  while  they  reside  in  it" 
Page  T89,  2d  edit.  Lond.  In  this  country,  indeed,  the  position  of  foi^ 
eigners  is  not  left  to  rest  upon  this  general  law,  but  is  provided  for  by 
statute;  for,  by  the  32  Hen.  VIII.,  c.  16,  s.  9,  it  is  enacted,  "  that  every 
alien  and  stranger  born  out  of  the  King's  obeisance,  not  being  denizen, 
which  now  or  hereafter  shall  come  in  or  to  this  realm  or  elsewhere 
within  the  King's  dominions,  shall,  after  the  1st  of  September  next 
coming,  be  bounden  by  and  unto  the  laws  and  statutes  of  this  realm, 
and  to  all  and  singular  the  contente  of  the  same."  Natural  justice, 
indeed,  seems  to  require  that  this  should  be  the  case  ;  when  countries 
extend  to  foreigners  the  protection  of  their  laws,  they  may  well  require 
obedience  to  those  laws  as  the  price  of  that  protection.  These  de- 
fendants, therefore,  whilst  in  this  country,  must,  I  think,  be  subject  to 
its  laws.  .  .  . 

Undoubtedly  this  grant  gives  to  the  grantee  a  right  of  action  against 
persons  who  infVinge  upon  the  sole  and  exclusive  right  purported  to  be 
granted  by  it.     Foreignere  coming  into  this  country  are,  as  I  appre- 
hend, subject  to  actions  for  injuries  done  by  them  whilst  here  to  the 
!m  subjects  of  the  crown.     Why,  then,  are  they  not  to  be  subject  to 
■  I  actions  for  the  injury  done  by  their  infringing   upon  the  sole  and  ex- 


.    .  elusive  right,  which  I  have  shown  to  be  granted   in  conformity  with 

\   V  .      tbe  laws  and  constitution  of  this  country?    And  if  they  are  snb- 

^'"      .      .     N,    ject  to  such  actions,  why  is  not  the  power  of  this  court,  which  is 

X.-^J*''  ^   founded    upon    the  insufflciency  of   the  legal  remedy,  to  be  applied 
\      >-|'^>>iBt'  them  as  well  as  i^ainst  the  subjects  of  the  crown.     It  was 
A.      .       •'   I  said  that  the  prohibitory  words  of  the  patent  were  addressed  only  to 
^''    t'  f  the  subjects  of  the  crown  ;  hut  these  prohibitory  words  are  in  aid  of  the 

\  \»;'^'\     .^      '      /  grant  and  not  in  derogation  of  it;  and  they  were  probably  introduced 
^•'■  .    -^-  ' '  I  at  a  time  when  the  prohibition  of  the  crown  could  be  enforced  person- 

V'N^  ally  against  parties  who  ventured  to  disobey  it    The  language  of  this 

.,  ■  ^^  part  of  the  patent,  therefore,  does  not  appear  to  me  to  alter  the  case. 

In  the  course  of  the  argument  upon  these  motions,  I  put  the  quea- 
tion  whether,  in  the  case  of  a  railway  engine  patented  in  England,  and 
not  in  Scotland,  the  engine,  if  made  in  Scotland,  could  be  permitted 
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to  niD  into  Engl&nd ;  ttnd  I  might  have  added,  whether,  if  the  inven- 
tion we  are  now  considering  was  patented  in  England  and  Scotland, 
and  not  in  Ireland,  steamboats  propelled  by  means  of  it  woald  be  per- 
mitted to  run  from  Dublin  into  Holyhead,  Bristol,  and  Glasgow.  The 
answer  which  I  received  to  this  question  was,  that  in  tfae  case  of  patents 
there  was  a  difference  between  Scotland  and  foreign  countries ;  that  a 
prior  user  in  Scotland  would,  although  a  prior  user  in  foreign  countries 
would  not,  invalidate  an  English  patent ;  but  this  answer  does  not  ap- 
pear to  me  to  meet  the  question.  What  previous  user  will  invalidate  a 
patent,  and  what  usei*,  if  any,  can  be  permitted  in  contravention  of 
the  patent  right,  arc  different  questions  depending  on  wholly  differeut 
considerations ;  the  one  upon  the  extent  of  previous  knowledge,  the 
other  upon  the  effect  of  the  grant.  ...  r,       I     ^ 

In  the  argument  on  the  part  of  the  defendants,  much  was  said  onf  [  Al^^ 
the  hardship  of  this  court's  interfering  against  them,  and  upon  the!  '^'^ 
inconveniences  which  would  result  from  it,  and  some  reference  was! 
made  to  the  policy  of  this  country;  but  it  must  be  remembered  that 
British  ships  certainly  cannot  use  this  invention  without  the  license  of 
the  patentees,  and  the  burthens  incident  to  such  license ;  and  foreign- 
ers cannot  justly  complain  that  their  ships  are  not  permitted  to  enjoy, 
without  license  and  without  payment,  advantages  which  the  ships  of 
this  country  cannot  enjoy  otherwise  than  under  license  and  upon  pay- 
ment. It  must  be  remembered  that  foreigners  may  take  out  patents  in 
this  country,  and  thus  secure  to  themselves  the  exclusive  use  of  their 
inventions  within  her  Majesty's  dominions ;  and  that  if  they  neglect  to 
do  so,  they,  to  this  extent,  withhold  their  invention  from  tbe  subjects 
of  this  countrj'.  It  is  to  be  observed  also,  that  the  enforcement  of  the 
exclusive  right  under  a  patent  does  not  take  away  f^om  foreigners  any 
privilege  which  they  ever  enjoyed  in  this  country ;  for,  if  the  invention 
was  used  by  them  in  this  country  before  the  granting  of  the  patent, 
the  patent,  I  apprehend,  would  be  invalid. 

One  principal  ground  of  inconvenience  suggested  was  tiiat  if  foreign 
ships  were  restrained  from  using  this  invention  in  tliese  dominions, 
English  ships  might  equally  be  restrained  from  using  it  in  foreign  do- 
minions ;  but  I  think  this  argument  resolves  itself  into  a  question  of 
national  policy,  and  it  is  for  the  legislature,  and  not  for  the  courts,  to 
deal  with  that  question ;  my  duty  is,  to  administer  the  law  and  not  to 
make  it.*  .  .  . 

'  Aee.  Morin  v.  Gouplllat  (Cassation,  France),  Jonmal  da  Palais,  1866,  3,  508 ; 
Tescben  v.  Mohr  (Boa«n,  1S71),  Journal  do  PaUis,  187*,  USE.  — En. 
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BROWN  V.   DUCHESNE. 

Sdpbkme  Court  of  the  Unitbd  States.    18S7. 

[B^mrttd  19  Bowartl,  18S.] 

Tanbt,  C.  J.  ThiB  case  cornea  before  the  court  apoo  a  writ  of  error 
to  the  Circuit  Court  of  the  United  States  for  the  district  of  Masea- 
chu  setts. 

Tlie  plaintiff  in  error,  who  was  also  plaintiff  in  the  court  below, 
brought  this  action  against  the  defendant  for  the  infringement  of  a 
patent  which  the  plaintiff  had  obtained  for  a  new  and  useAil  improve- 
ment in  constructing  the  gaff  of  sailing  vessels.  The  declaration  is  in 
the  usual  form,  and  alleges  that  the  defendant  used  this  improvement 
at  Boston  without  his  consent.  The  defendant  pleaded  that  the  im- 
provement in  question  was  used  by  him  only  in  the  gaffs  of  a  French 
schooner,  called  the  "  Alcyon,"  of  which  schooner  he  was  master; 
that  he  (the  defendant)  waa  a  subject  of  the  Empire  of  France ;  that 
the  vessel  was  built  in  France,  and  owned  and  manned  by  French  sub- 
jects ;  and,  at  the  time  of  the  allied  infringement,  was  upon  a  lawfkll 
voyage,  under  the  flag  of  France,  trom  St.  Peters,  in  the  island  of 
Miquelon,  one  of  the  colonies  of  France,  to  Boston,  and  thence  back 
to  St.  Peters,  which  voy^e  was  not  ended  at  the  date  of  the  alleged 
infringement ;  and  that  the  gaffs  he  used  were  placed  on  the  schooner 
at  or  near  the  time  she  waa  launched  by  the  builder  in  order  to  fit  her 
for  sea. 

There  is  also  a  second  plea  containing  the  same  allegations,  with  the 
additional  averment  that  the  improvement  in  question  bad  been  in 
common  use  in  French  merchant  vea^ela  for  more  than  twenty  years 
before  the  "Alcyon"  was  built,  and  was  the  common  and  well-known 
property  of  every  French  subject  long  before  the  plaintiff  obtained  his 
patent. 

The  plaintiff  demurred  generally  to  each  of  these  pleas,  and  the  de- 
fendant joined  in  demurrer ;  and  the  judgment  of  the  Circuit  Conrii 
being  in  favor  of  the  defendant,  the  pliuntiff  therenpon  brought  this 
writ  of  error. 

The  plaintiff,  by  his  demurrer,  admits  that  the  "Alcyon  "  was  a  foreign 
vessel,  lawfully  in  a  port  of  the  United  Stat«s  for  the  purposes  of  com* 
merte,  and  that  the  improvement  in  question  was  placed  on  her  in  a 
foreign  ixirt  to  fit  her  for  sea,  and  was  anthorized  by  the  laws  of  the 
country  to  which  she  belonged.  The  question,  therefore,  presented  by 
the  first  plea  is  simply  this  :  whether  any  improvement  in  the  construc- 
tion or  equipment  of  a  foreign  vessel,  for  which  a  patent  has  been  ob- 
tained in  the  United  States,  can  be  used  by  such  vessel  within  the 
jurisdiction  of  the  United  States,  while  she  is  temporarily  there  for  the 
purposes  of  commerce,  without  the  consent  of  the  patentee? 
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Tbifl  qucation  depends  oq  the  conBtraction  of  the  patent  lartST  For  ^j  A.i/'^'^ 
andoubtedly  every  person  who  is  found  within  the  limits  of  a  govern-j  y^y^  '^f 
ment,  whether  for  temporary  purposes  or  as  a  resident,  is  bound  by  itsj 
laws.  The  doctrine  upon  this  subject  is  coiTectly  stated  by  Mr.  Justice 
Story,  in  bis  "  Commentaries  on  the  Conflict  of  Laws  "  (diap.  14,  sec. 
541),  and  the  writera  on  public  law  to  whom  he  refers.  A  difficulty 
may  sometimes  arise  in  determining  whether  a  particular  law  applies 
lo  the  citizen  of  a  foreign  country,  and  intended  to  subject  him  to  its 
provisiona.  But  if  the  law  applies  to  him,  and  embraces  bis  case,  it  is 
unquestionably  binding  upon  him  when  he  is  within  the  jurisdiction  of 
the  United  States. 

The  general  words  used  in  the  clanse  of  the  patent  laws  granting  the 
exclusive  right  to  the  patentee  to  use  the  improvement,  taken  by  tbom* 
selves,  and  literally  construed,  without  regard  to  the  object  in  view, 
would  seem  to  sanction  the  claim  of  the  plaintiff.  But  this  mode  of 
expounding  a  statute  has  never  l>een  adopted  by  any  enlightened  tri- 
bunal —  because  it  is  evident  tliat  in  many  cases  it  would  defeat  the 
object  which  the  legislature  intended  to  accomplish.  And  it  is  well 
settled  that,  in  interpreting  a  statute,  the  court  will  not  look  merely  to 
a  particular  clause  in  which  general  words  may  be  used,  but  will  take 
in  connection  with  it  the  whole  statute  {or  statutes  on  the  same  subject) 
and  the  objects  and  policy  of  the  law,  as  indicated  by  its  various  pro- 
visions, and  give  to  it  such  a  construction  as  will  carry  into  execution 
the  will  of  the  legislature,  as  thus  ascertained,  according  to  its  true 
intent  and  meaning. 

Neither  will  the  court,  in  expounding  a  statute,  give  to  it  a  construc- 
tion which  would  In  any  degree  disarm  the  government  of  a  power 
which  has  been  conSded  to  it  to  be  used  for  the  general  good  —  or 
which  would  enable  individuals  to  embarrass  it,  in  the  discharge  of  the 
high  duties  it  owes  to  the  community  —  unless  plain  and  express  words 
indicated  that  such  was  the  intention  of  the  legislature. 

The  patent  laws  are  authorized  by  that  article  in  the  Constitution 
which  provides  that  Congress  shall  have  power  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times  to  authors  and 
inventors  the  exclusive  right  to  their  respective  writings  and  discov- 
eries. The  power  thus  granted  is  domestic  in  its  character,  and  neces- 
sarily conSned  within  the  limits  of  the  United  States.  It  confers  no 
power  on  Congress  to  regulate  commerce,  or  the  vehicles  of  commerce 
which  belong  to  a  foreign  nation,  and  occasionally  visit  our  ports  in 
their  commercial  pursuits.  That  power  and  the  treaty-making  power 
of  the  general  government  are  separate  and  distinct  powers  fi-om  the 
one  of  which  we  are  now  speaking,  and  are  granted  by  separate  and 
different  clauses,  and  are  in  no  degree  connected  with  it.  And  when 
Congress  are  legislating  to  protect  authors  and  inventors,  their  atten- 
tion is  necessarily  attracted  to  the  authority  under  which  they  are  act- 
ing, and  it  ought  not  lightly  to  be  presumed  that  they  intended  to  go 
beyond  it,  and  exercise  another  and  distinct  power  conferred  on  them 
for  a  different  purpose. 
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Nor  is  there  aDjtbiDg  in  the  palcnt  laws  that  should  lead  to  a  difFer- 
ent  conclusion.  They  are  all  manifestly  intended  to  cany  into  exe- 
cntion  this  particular  power.  They  secure  to  the  inventor  a  just 
remuneration  from  those  who  derive  a  profit  or  advantage,  within  the 
United  States,  from  his  genius  and  mental  labors. 

But  the  right  of  property  which  a  patentee  has  in  faia  invention,  and 
his  right  to  its  exclusive  use,  is  derived  altt^etber  troia  these  statutory 
provisions ;  and  this  court  have  always  held  that  an  inventor  has  no 
right  of  property  in  his  invention,  upon  which  be  can  maintain  a  suit, 
unless  he  obtains  a  patent  for  it,  according  to  the  acts  of  Congress ; 
and  that  his  rights  are  to  be  regulated  and  measured  by  these  laws,  and 
cannot  go  beyond  them. 

It    But  these  acts  of  Congress  do  not,  and  were  not  intended  to,  operate 

Ibeyond  the  limits  of  the  United  States ;  and  as  the  patentee's  right  of 

Ltroperty  and  exclusive  use  is  derived  from  them,  they  cannot  extend 

tj/^'   jV^    J^       weyond  the  limits  to  which  the  law  itself  is  confined.     And  the  use  of 

w-  t^\  V'/'        P*  oiJls"!*  of  the  juriadiction  of  the  United  States  is  not  an  infringe- 

r^\     .}^-^  jment  of  hia  rights,  and  he  has  no  claim  to  any  compensation  for  the 

proHt  or  advantage  the  party  may  derive  from  it. 

The  chief  and  almost  only  advantage  which  the  defendant  derived 
from  the  use  of  tliis  improvement  was  oh  the  high  seas,  and  in  other 
places  out  of  the  jurisdiction  of  the  United  Slates.  The  plea  avers 
•that  it  was  placed  on  her  to  fit  her  for  sea.  If  it  had  been  mannfac- 
jtured  on  her  deck  while  she  was  lying  in  the  port  of  Boston,  or  if  the 
jcaptain  had  sold  it  there,  he  would  undoubtedly  have  trespassed  upon 
Ithe  rights  of  the  plaintiff,  and  would  have  been  justlj'  answerable  for 
the  profit  and  advantage  he  thereby  obtained.  For,  by  coming  in  com- 
^^  -  Afietition  with  the  plaintJfl,  where  the  plaintiff  was  entitled  to  the  ex- 

^u-f'^  Uclusive  use,  he  thereby  diminished  the  value  of  his  property.     Justice, 

V  ^  \herefore,  as  well  as  the  act  of  Congress,  would  require  tiiat  he  should 

S^^  \y-  compenaate  the  patentee  for  the  injury  he  attained,  and  the  benefit 

^  and  advantage  which  he  (the  defendant)  derived  from  the  invention. 

*  But,  BO  far  as  the  mere  use  is  concerned,  tie  vessel  could  hardly  be 

said  to  use  it  while  she  was  at  anchor  in  tbe  port,  or  lay  at  the  wharf. 
It  was  certainly  of  no  value  to  her  while  she  was  in  the  harbor ;  and 
the  only  use  made  of  it,  which  can  be  supposed  to  interfere  with  the 
rights  of  the  plaintiff,  was  in  navigating  the  vessel  into  and  out  of  the 
harbor,  when  she  arrived  or  was  about  to  depart,  and  while  she  was 
within  the  jurisdiction  of  the  United  States.  Now,  it  is  obvious  that 
the  plaintiff  sustained  no  damage,  and  tbe  defendant  derived  no  mate- 
rial advantage,  from  the  use  of  an  improvement  of  this  kind  by  a  for 
eign  vessel  in  a  single  voyage  to  the  United  States,  or  from  occasional 
voyages  in  the  ordinary  pursuits  of  commerce ;  or  if  any  damage  is 
sustained  on  the  one  side,  or  any  profit  or  advantage  gained  on  the 
other,  it  is  so  minute  that  it  is  incapable  of  any  appreciable  value. 

But  it  seems  to  be  supposed  that  this  user  of  the  improvement  was, 
by  legal  intendment,  a  trespass  upon  the  rights  of  the  plaintiff ;  and 
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tbat  flltboagli  do  resi  damage  was  suatained  by  the  plaintiS',  and  uo 
proSt  or  advact^^  gained  by  the  defendoiit,  the  law  presnmes  a  dam- 
age, and  that  the  action  may  be  maintained  on  that  groaud.  In  other 
woi'ds,  that  Uiere  is  a  technical  damage,  in  the  eye  of  the  law,  although 
none  has  really  been  sustained. 

This  view  of  the  subject,  howerer,  presupposes  that  the  patent  laws 
embrace  improvements  on  foreign  ships,  lawfully  made  in  their  own 
country,  which  have  been  patented  here.  But  that  is  the  question  ii  ' 
cuntroverey.  And  the  court  is  of  opinion  that  cases  of  that  kind  wen 
not  in  the  contemplation  of  Congress  in  enacting  the  patent  laws,  am 
cannot,  upon  any  sound  construction,  be  regarded  as  embraced 
them.  For  such  a  construction  would  be  inconsistent  with  the  prin- 
ciples that  lie  at  the  foundatjou  of  these  laws  ;  and  instead  of  confer- 
ring legal  rights  on  the  inventor,  in  order  to  do  equal  justice  between 
him  and  those  who  profit  by  his  invention,  they  would  confer  a  power 
to  exact  damages  where  no  real  damage  had  been  sustained,  and  would 
moreover  seriously  embarrass  the  commerce  of  the  country  with  foreign 
nations.  We  think  these  laws  ought  to  be  construed  in  the  spirit  in 
which  they  were  made  —  that  is,  as  founded  in  justice  —  and  should 
not  be  strained  by  technical  constructions  to  reach  coses  which  Con- 
gress evidently  could  not  have  contemplated,  without  departing  from 
the  principle  upon  which  they  were  legislating,  and  going  far  beyond 
the  object  they  intended  to  accomplish. 

The  construction  claimed  by  the  plaintiff  would  confer  on  patentees 
not  only  rigtits  of  property,  but  also  political  power,  and  enable  them 
to  embarrass  the  treaty-making  power  in  its  negotiations  with  foreign 
nations,  and  also  to  interfere  with  the  legislation  of  Congress  when  ex- 
ercising its  constitutional  power  to  regulate  commerce.  And  if  a  treaty 
should  be  oegotiate<l  with  a  foreign  nation,  by  which  the  vessels  of  each 
party  were  to  be  freely  admitted  into  the  ports  of  the  other,  upon  equal 
terms  with  its  own,  upon  the  payment  of  the  ordinary  port  chaises, 
and  the  foreign  government  faitlifuUy  carried  it  into  execution,  yet 
the  government  of  the  United  States  would  find  itself  unable  to  fulQl 
its  obligations  if  the  foreign  ship  had  about  her,  in  her  construction  or 
equipment,  anything  for  which  a  patent  had  been  granted.  And  after 
paying  the  port  and  other  charges  to  which  she  was  subject  by  the 
treaty,  the  master  would  be  met  with  a  further  demand,  the  amount  of 
which  was  not  even  regulated  by  law,  but  depended  upon  the  will  of  a 
private  individual. 

And  it  will  be  remembered  that  the  demand,  if  well  founded  In  the 
patent  laws,  could  not  be  controlled  or  put  aside  by  the  treaty.  For, 
by  the  laws  of  the  United  States,  the  rights  of  a  party  under  a  patent 
are  his  private  property ;  and  by  the  Constitution  of  the  United  States, 
private  property  cannot  be  taken  for  public  use  without  just  compensa- 
tion. And  in  the  case  I  have  stated,  the  government  would  be  unable 
to  carrj-  into  effect  its  treat}'  stipulations  without  the  consent  of  the 
patentee,  unless  it  resorted  to  its  right  of  eminent  domain,  and  went 
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through  the  tediotis  and  expensive  process  of  eondemning  so  much  of 
the  right  of  property  of  the  patentee  as  related  to  foreiga  vessels,  and 
paying  him  such  a  compensation  therefor  as  should  be  awarded  to  him 
by  the  proper  tribunal.  The  same  difficulty  would  exist  in  executing  a 
law  of  Congress  in  relation  to  foreign  ships  and  vessels  trading  to  this 
country.  And  it  is  impossible  to  suppose  that  Congress  in  passing 
these  laws  could  have  intended  to  confer  on  the  patentee  a  right  of 
private  property,  which  would  in  effect  enable  him  to  exercise  political 
power,  and  which  the  govemment  would  be  ohliged  to  regain  by  pui^ 
chase,  or  by  the  power  of  its  eminent  domain,  before  it  could  fully  and 
freely  exercise  the  great  power  of  regulating  commerce,  in  which  the 
whole  nation  has  an  interest.  The  patent  laws  were  passed  to  acoom- 
pliah  a  different  purpose,  and  with  an  eye  to  a  different  object;  and 
the  right  to  interfere  in  foreign  intercourse,  or  with  foreign  ships  visiU 
ing  our  ports,  was  evidently  not  in  the  mind  of  the  legislature,  nor  in- 
lended  to  be  granted  to  the  patentee. 

Congi-ess  may  unquestionably,  under  its  power  to  regulate  commerce, 
prohibit  any  foreign  ship  from  entering  our  ports,  which,  in  its  con- 
sti-uction  or  equipment,  uses  any  improvement  patented  in  this  country, 
or  may  prescribe  the  terms  and  regulations  upon  which  such  vessel 
shall  be  allowed  to  enter.  Yet  it  may  perhaps  be  doubted  whether 
Congress  could  by  law  confer  on  an  individual,  or  individuals,  a  right 
which  would  in  any  degree  impair  the  constitutional  powers  of  the  leg- 
islative or  executive  departments  of  the  government,  or  which  might 
put  it  in  their  power  to  embarrass  our  commerce  and  interconrse  with 
foreign  nations,  or  endanger  our  amicable  relations.  But  however 
that  may  be,  we  are  satisfied  that  no  sound  rule  of  interpretation  would 
justify  the  court  in  giving  to  the  general  words  used  in  the  patent  laws 
the  extended  construction  claimed  by  the  plaintiff,  in  a  case  like  this, 
where  public  rights  and  the  interests  of  the  whole  community  are  con- 
cerned. 

The  case  of  Caldwell  v.  Vlisaengen  (9  Hare,  416,  9  Eng.  L.  & 
£q.  Rep.  51),  and  the  statute  passed  by  the  British  FarlLament  in  con- 
sequence of  that  decision,  have  beea  referred  to  and  relied  on  in  the 
ai-gument.  The  reasoning  of  the  Vice-Chancellor  is  certainly  entitled 
to  much  respect,  and  it  is  not  for  this  court  to  question  the  correctness 
of  the  decision,  or  the  construction  given  to  the  statute  of  Henry  VIII. 

But  we  must  interpret  our  patent  laws  with  reference  to  our  own 
Constitution  and  laws  and  judicial  decisions.  And  the  court  are  of 
opinion  that  the  righta-  of  pro|>erty  and  exclusive  use  granted  to  a 
patentee  does  not  extend  to  a  foreign  vessel  lawfullj'  entering  one  of 
our  ports;  and  that  the  use  of  such  improvement,  in  the  construction, 
fitting  out,  or  equipment  of  such  vessel,  while  she  is  coming  into  or 
going  out  of  a  port  of  the  United  States,  is  not  an  infringement  of  Uie 
rights  of  an  American  patentee,  provided  it  was  placed  upon  her  in  a 
foreign  port,  and  authorized  by  the  laws  of  the  country  to  which  she 
belongs. 
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In  this  view  of  the  subject,  it  is  unneceBsary  to  say  aoything  in  re- 
Ifttion  to  tlie  second  plea  of  ttie  defeDdant,  siDce  the  matters  relied  on 
in  the  first  are  sufflcient  to  bar  the  plaintiff  of  his  action,  without  the 
aid  of  the  additional  averments  contained  in  the  second. 

The  judgment  of  the  Circalt  Coart  must  therefore  be  affirmed. 


,v  Google 


CHAPTER  m. 

JDEISDICTION  OF  CODRTa 


SECTION  L 
JUBiSDionON  nr  bek. 

THE  BELGENLAND. 

SnPBKHK  CouBT  OF  THB  Unitkd  Statkb.     188B. 

[Seporled  114  United  Statf,  Sii.] 

BoADLET,  J.'  This  ooee  grew  out  of  a  collisioD  which  took  place  on 
the  high  seas  between  the  Norwegian  barque  "Luna"  and  the  Belgian 
Bteamsbip  "Belgenland,"  by  which  the  former  was  run  down  and  sunk. 
Fart  of  the  crew  of  the  "Luna,"  inchiding  the  master,  were  rescued  by 
the  "  Belgenland  "  and  brought  to  PJiiladelphia.  The  master  immedi- 
ately libelled  the  steamship  on  behalf  of  the  owners  of  the  "  Luna"  and 
bcr  cargo,  and  her  surviving  crew,  in  a  cause  civil  and  maritime.  .  .  . 
The  District  Court  decided  in  favor  of  the  Ubellant,  and  rendered  a 
decree  for  the  various  parties  interested  to  the  aggregate  amount  of 
(50,278.23.    An  appeal  was  taken  to  the  Circuit  Court.  .  .  . 

A  decree  was  thereupon  entered,  affirming  the  decree  of  the  District 
Court ...  A  reargument  was  had  on  the  question  of  jurisdiction,  and  the 
court  held  and  decided  that  the  Admiralty  Courts  of  the  United  States 
have  jurisdiction  of  collisions  occurring  on  the  high  seae  between  vessels 
owned  by  foreigners  of  different  nationalities  ;  and  overruled  the  plea 
to  the  jurisdiction.  9  Fed.  Bep.  576.  The  case  was  brought  before  this 
court  on  appeal  from  the  decree  of  the  Circuit  Court.  See  also  108 
U.  S.  153. 

The  first  question  to  be  considered  is  that  of  the  jurisdiction  of  the 
District  Court  to  hear  and  determine  the  cause. 

It  is  unnecessary  here,  and  would  be  out  of  place,  to  examine  the 
qnestioa  which  has  so  ofteu  engaged  the  attention  of  the  common  law 
courts,  whether,  and  in  what  cases,  the  courts  of  one  country  should 
take  cognizance  of  controversies  arising  in  a  foreign  country,  or  in 
places  outside  of  the  jurisdiction  of  any  country.     It  is  very  fully  dis- 

1  Onlj  u  macti  of  th«  opinion  u  discaesea  tha  qaestioa  of  juiisdictioii  ii  giren. 
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cugaed  in  Mostyn  v.  Fabrigas,  Cowp.  161,  BDd  the  notes  thereto  in  1 
Smith's  Leading  Cases,  340 ;  and  an  inBtructive  analysis  of  the  law 
vill  be  found  in  the  elaborate  ai^aments  of  counsel  in  the  case  of 
the  San  FranciBco  Vigilant  Committee,  Ualony  v.  Dowa,  8  Abbott  Pr. 
816,  argued  before  Judge  Daly  in  New  York,  1859.  We  shall  content 
ourselves  with  inquiring  what  rule  is  followed  by  Courts  of  Admiralty 
in  dealing  with  maritime  causes  arising  between  foreigners  and  others 
on  the  high  seas. 

This  question  is  not  a  new  one  in  these  courts.     Sir  William  Scott 
had  occasion  to  pass  upon  it  in  1799.     An  American  ship  was  taken  by 
the  French  on  a  voyage  from  Philadelphia  to  London,  and  afterwards 
rescued  by  her  crew,  carried  to  England,  and  libelled  for  salvage  ;  and 
the  court  entertained  jurisdiction.    The  crew,  however,  though  engaged 
in  the  American  ship,  were  British  born  subjects,  and  weight  was  given 
to  this  circumstance  in  the  disposition  of  the  case.     Thejudge,  however, 
made  the  following  remarks :  "  But  it  is  asked,  if  they  were  American 
seamen  would  this  court  hold  plea  of  their  demands?    It  may  be  time 
enough  to  answer  this  question  whenever  the  fact  occurs.     In  the  mean- 
time, I  will  say  without  scruple  that  I  can  see  no  inconvenience  that  .      i 
would  arise  if  a  British  court  of  justice  was  to  bold  plea  in  such  a  case  ;                        I  /.  ,1 
or  conversely,  if  American  courts  were  to  hold  pleas  of  this  nature  r©.j,i    f         ^  (^f  .   ^ 
specting  the  merits  of  British  seamen  on  such  occasions.     For  salvagelji*-'''    o  ,'*  f^* 
is  a  question  of  Jus  gentium,  and  materially  different  from  the  question'      ^■^''  "' 
of  a  mariner's  contract,  which  is  a  creature  of  the  particular  institutions  V 
of  the  country,  to  be  applied  and  construed  and  explained  by  its  own  ' 
particular  rules.    There  might  he  good  reason,  therefore,  for  this  court 
to  decline  to  interfere  id  such  cases,  and  to  remit  them  to  their  own  do- 
mestic forum ;  but  this  is  a  general  claim,  upon  the  geueral  ground  of 
quantum  merait,  to  be  governed  by  a  sound  discretion,  acting  on  gen- 
eral principles ;  and  I  can  see  no  reason  why  one  country  should  be 
afVaid  to  trust  to  the  equity  of  the  courts  of  another  on  such  a  question, 
of  such  a  nature,  so  to  he  determined."    The  Two  Friends,  1  Ch.  Bob. 
271,  278. 

The  law  has  become  settled  very  much  in  accord  with  these  views. 
That  was  a  case  of  salvi^e ;  but  the  same  principles  would  seem  to  ap- 
ply to  the  case  of  destroying  or  injuring  a  ship,  as  to  that  of  saving  it. 
Both,  when  acted  on  the  high  seas,  between  persons  of  different  nation- 
alities, come  within  the  domain  of  the  general  law  of  nations,  or  com- 
munta  jurU,  and  are  prima  fade  proper  subjects  of  inquiry  in  any 
Court  of  Admiralty  which  first  obtains  jurisdiction  of  the  rescued  or 
offending  ship  at  the  solicitation  in  Justice  of  the  meritorious,  or  injured, 
parties. 

The  same  question  of  jurisdiction  arose  in  another  ealv^e  case  which 
came  before  this  court  in  1804,  Mason  a.  The  Blaireau,  2  Cranch, 
240.  There  a  French  ship  was  saved  by  a  British  ship,  and  brought 
into  a  port  of  the  United  States;  and  the  question  of  Jurisdiction  was 
raised  by  Mr.  Martin,  of  Maryland,  who,  however,  did  not  preea  the 
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point,  and  referred  to  the  observations  of  Sir  William  Scott  in  The 
Two  Friends.  Ctiief  Justice  Marsliall,  speaking  for  the  court,  disposed 
of  the  question  &s  follows:  "A  doubt  tias  been  suggested,"  said  he, 
"  respecting  the  jurisdiction  of  the  court,  and  upon  a  reference  to  tb« 
authorities,  the  point  does  not  appear  to  have  been  ever  settled.  These 
doubts  seem  rather  founded  on  the  idea  that  upon  principles  of  general 
policy,  this  court  ought  not  to  take  cognizance  of  a  case  entirely  be- 
Ivreen  foreigners,  tharf  from  any  positive  incapacity  to  do  so.  On 
^eigiiing  the  considerations  drawn  from  public  convenience,  those  in 
favor  of  the  Jurisdiction  appear  much  to  overbalance  those  against  it, 
and  it  is  the  opinion  of  this  court,  that,  whatever  doubts  may  exist  in  a 
case  where  the  jurisdiction  may  be  objected  to,  there  ought  to  be  none 
where  the  parties  assent  to  it."  In  that  case,  the  objection  had  not 
been  taken  in  the  first  instance,  as  it  was  in  the  present.  Bat  we  do 
not  see  bow  that  circumstance  can  affect  the  jurisdiction  of  the  court, 
however  much  it  may  influence  its  discretion  in  taking  jurisdiction. 

For  circumstances  oft«u  exist  which  render  it  inexpedient  for  the 
court  to  take  jurisdiction  of  controversies  between  foreigners  in  cases 
not  arising  in  the  country  of  the  forum ;  as,  where  they  ai-e  governed 
by  the  laws  of  the  countrj'  to  which  the  parties  belong,  and  there  ia 
no  difficulty  in  a  resort  to  its  courts ;  or  where  they  have  agreed  to 
resort  to  no  other  tribunals.  The  cases  of  foreign  seamen  suing  for 
wages,  or  because  of  ill  treatment,  are  often  in  this  category ;  and  the 
consent  of  their  consul,  or  minister,  is  tiwiuently  required  before  the 
court  will  proceed  to  entert^n  jurisdiotioo ;  not  on  the  ground  that  It 
has  not  jurisdiction,  but  that,  fVom  motives  of  convenience  or  interna- 
tional comity,  it  will  use  its  discretion  whether  to  exercise  junsdiction 
or  not :  and  where  the  voyage  is  ended,  or  the  seamen  have  been  dis- 
missed or  treated  with  great  cruelty,  it  will  entertain  jurisdiction  even 
gainst  the  protest  of  the  consul.  This  branch  of  the  subject  will  be 
fouud  discussed  in  the  following  cases:  The  Catherina,  1  Pet.  Adm. 
104 ;  The  FOrsftket,  1  Pet.  Adm.  197;  The  St.  Oloff,  2  Pet.  Adm.  428; 
The  GolubcMck,  1  W.  Rob.  143 ;  The  Nina,  L.  R.  2  Adm.  and  Eccl.  44  ; 
3.  c.  on  appeal,  L.  E.  2  Friv.  Co.  38;  The  Leon  XIII.,  8  Prob.  Div.  121 ; 
The  Havana,  1  Sprague,  402 ;  The  Becherdase  Ambaidaas,  1  Lowell, 
569  ;  The  Pawasbick,  2  Lowell,  142. 

Of  course,  if  any  treaty  stipulations  exist  between  the  United  States 
and  the  country  to  which  a  foreign  ship  ttelongs,  with  regard  to  the 
right  of  the  consul  of  that  country  to  adjudge  controversies  arising  be- 
tween the  master  and  crew,  or  other  matters  oecurring  on  the  ship 
exclusively  subject  to  the  foreign  law,  such  stipulations  should  be  fairly 
and  faithfully  observed.  The  Elwin  Kreplin,  9  Blatchford,  438,  revera- 
ing  s.  c.  4  Ben.  413 ;  see  s.  c.  on  application  for  mandamus,  £ke  parte 
Newman,  14  Wall.  152.  Many  public  engagements  of  this  kind  have 
been  entered  into  between  our  government  and  foreigh  States.  See 
Treaties  and  Conventions,  Rev.  ed.,  1873,  Index,  1238. 

In  (he  absence  of  such  treaty  stipulations,  however,  the  case  of  foi^ 
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1  is  undoubtedly  a  Bpecittl  one,  when  they  sue  for  wages 
under  a  contract  which  is  generally  strict  in  its  character,  and  framed 
according  to  the  laws  of  the  countrj-  to  which  the  ship  belongs ;  framed 
also  with  a  view  to  secure,  in  accordance  with  those  laws,  the  rights  and 
interests  of  the  ahi[><twuers  as  well  as  those  of  master  and  crew,  as  well 
when  the  ship  is  abroad  as  when  she  la  at  home.     Nor  is  this  special 
character  of  the  case  entirely  absent  when  foreign  seamen  sue  the  mas- 
ter of  their  ship  for  ill-treatment    On  general  principles  of  comity, 
Admiralty  CourU  of  other  countries  will  not  interfere  between  the  par- 
ties in  such  cases  nnless  there  is  special  reason  for  doing  so,  and  will  i     '  j 
require  the  foreign  consul  to  be  notified,  and,  tiiongb  not  absolutely                              ,i-'' 
bound  by,  wilt  always  pay  due  respect  to,  his  wishes  as  to  taking                   ij^  ''^\ 
Jurisdiction.                                                                                                        fj  -"v*!  .  •> 

NotaloDchowever,  in  cases  of  complaints  made  by  foreign  seamen,  butlf^{,;^n  i'' 

in  other  cases  also,  where  the  subjects  of  a  particular  nation  invoke  thej  li  v^       I 

aid  of  our  tribunals  to  adjitdioata  between  them  and  their  fellow  snbjeotsXf<  r  ^'' 
as  to  matters  of  contract  or  tort  solely  affecting  themselves  and  deterl 
minalile  by  their  own  laws,  such  tribunals  will  exercise  their  discretion! 
whether  to  take  cognizance  of  such  matters  or  not.  X  salvage  case  of 
this  kind  came  before  the  United  States  District  Conrt  of  New  York  in 
1848.  The  master  and  crew  of  a  British  ship  found  another  British  ship 
near  the  English  coast  appareutl}'  abandoned  (though  another  vessel 
was  in  sight),  and  took  off  a  portion  of  her  cargo,  brought  it  to  New 
York,  and  libelled  it  for  salvage.  The  British  consnl  and  some  owners 
of  the  cargo  intervened  and  protested  against  the  Jurisdiction,  and  Judge 
Betts  dischai^ed  the  case,  delivered  the  property  to  the  owners  upon 
security  given,  and  left  the  salvors  to  pursue  their  remedy  in  the  Eng- 
lish courts.    One  Hundred  and  Ninety-four  Shawls,  1  Abbott  Adm.  317. 

So  in  a  question  of  ownership  of  a  foreign  vessel,  agitated  between 
the  subjects  of  the  nation  to  which  the  vessel  belonged,  the  English 
Admiralty,  upon  objection  being  made  to  its  jurisdiction,  refused  to 
interfere,  the  consul  of  such  foreign  nation  having  declined  to  give  his 
consent  to  the  proceedings.  The  Agincourt,  2  Prob.  Div,  239.  But  in 
another  case,  where  there  had  been  an  adjudication  of  the  ownership 
under  a  mortgage  in  the  foreign  country,  and  the  consul  of  that  country 
requested  the  English  court  to  take  jurisdiction  of  the  case  upon  a  libel 

filed  by  the  mortgagee,  whom  Uie  owners  had  dispossessed,  the  court  took  t      A.i^'* 

jurisdiction  accordingly.    The  Evangelistria,  2  Prob.  Div.  241,  note.  \  ."^  ■ 

But,  although  the  courts  will  use  a  discretion  about  assuming  juris-       .         ao'      >     ^W'^ 
diction  of  controversies  between  foreigners  in  cases  arising  beyond  theUljt'''^      •   ^      f       '^ 
territorial  jurisdiction  of  the  country  to  which  the  courts  belong,  yet        |        j  d^-'' 
where  such  controversies  are  communis  juris ,  that  is,  where  they  arise  IL^^J     \\ 
under  the  common  law  of  nations,  special  grounds  shonld  appear  to  (     [       ^ 
Induce  the  court  to  deny  its  aid  to  a  foi-eign  suitor  when  it  has  Jurisdio-   .  ■  p'"         )      ,  ,  ; 
tion  of  the  ship  or  party  chaigcd.    The  exiatence  of  jurisdiction  in  "IW). '.     i  /  *M'' 
such  cases  is  beyond  dispute ;  the  only  question  will  be,  whether  it  iB||-r  p,^-'    •*  [  1 
expedient  to  exercise  it     Sec  2  Pai-sons  Ship,  and  Adm,  226,  and  casesN  ,'_^  -      \ 

20  ^^^  ' 
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dted  in  notea.     In  the  case  of  The  Jerasalem,  2  Gall.  191,  decided  by 

Mr.  Justice  Storj',  jurisdiction  was  exercised  in  the  cose  of  a  bottomiy 

bond,  althougb  the  contract  was  made  between  subjects  of  the  Sublime 

Porte,  and  it  did  not  appear  that  it  was  intended  that  the  veasel  should 

ODine  to  the  United  States.     Id  this  case  Justice  Story  examiaed  the 

subject  very  fully,  and  came  to  the  conclosion  that,  wherever  there  is  a 

maritime  lien  on  the  ship,  an  Admiralty  Court  can  take  jurisdiction  on 

y-     Whe  principle  of  the  civil  law,  that  in  proceedings  in  rem  the  proper 

,     i\fl,       ^  ^-z  jforum  is  the  locus  rei  sites.     He  added;  "With  reference,  therefore, 

\  J)  ^    -J^  |to  what  may  be  deemed  the  public  law  of  Europe,  a  proceeding  in  rem 

'^      J^N,  Imay  well  be  maintained  in  our  courts  where  the  property  of  a  foreigner 

,^fy  |ia  witbio  our  jurisdiction.     Nor  am  I  able  to  perceive  how  the  exercise 

^_  of  suuh  judicial  authority  clashes  with  any  principles  of  public  policy." 

"^  That,  as  we  have  seen,  was  a  case  of  bottomry,  and  Justice  Story,  in 

t  answer  to  the  objection  that  the  contract  might  have  been  entered  into 

in  reference  to  the  foreign  law,  after  showing  that  such  law  might  be 

proven  here,  said  :  "In  respect  to  maritime  contracts,  there  is  still  less 

reason  to  decline  the  jurisdiction,  for  in  almost  all  civilized  countries 

these  are  in  general  substantially  governed  by  the  same  rules." 

Justice  Story's  decision  in  this  case  was  referred  to  by  Dr.  Lushing- 
ton  with  strong  approbation  in  the  case  of  The  Golubchick,  1  W.  Rob. 
143,  decided  in  1840,  and  was  adopted  as  authority  for  his  taking  juris- 
diction in  that  case. 

In  1839,  a  case  of  collision  on  the  high  seas  between  two  foreign  ships 
of  different  countries  (the  very  case  now  under  consideration)  came  be- 
fore tlie  English  Admiralty.  The  Johann  Friederich,  1  W.  Bob.  35.  A 
Danish  ship  was  sunk  by  a  Bremen  ship,  and  on  the  latter  being  libelled, 
the  respondents  entered  a  protest  against  the  jurisdiction  of  the  court. 
But  jurisdiction  was  retained  by  Dr.  Lushington,  who,  amongst  other 
things,  remarked:  "An  alien  friend  is  entitled  to  sue  [in  our  courts] 
on  the  same  footing  as  a.  British  born  subject,  and  if  ttie  foreigner  in 
this  case  had  been  resident  here,  and  the  cause  of  action  had  originated 
infra  corpus  coniitatus,  no  objection  could  have  been  taken."  Refer- 
ence being  made  to  the  observations  of  Lord  Stowell  in  cases  of  sea- 
men's wages,  the  judge  said:  "All  questions  of  collision  are  questions 
communis  juris ;  but  in  case  of  mariners'  wages,  whoever  engsges  vol- 
untarily to  serve  on  board  a  foreign  ship,  necessarily  undertakes  to  be 
bound  by  the  law  of  tiie  country  to  which  such  ship  belongs,  and  Uie 
legality  of  his  clum  must  be  tried  by  such  law.  One  of  the  most  im- 
portant distinctions,  therefore,  respecting  cases  where  both  parUes  are 
foreigners  is,  whether  the  case  be  comrmmis  juris  or  not.  ...  If  these 
parties  must  wait  until  the  vessel  that  has  done  the  injury  returned  to 
its  own  country,  their  remedy  might  be  altogether  lost,  for  she  might 
never  return,  and,  if  she  did,  there  is  no  part  of  the  world  to  which  they 
might  not  be  sent  for  their  redress." 

In  the  subsequent  case  of  The  Griefswald,  1  Swabey,  480,  decided 
by  the  same  judge  in  1859,  which  arose  out  of  a  collision  between  a 
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Britiah  barqne  and  a  Persiao  ship  in  the  Dkrdanellea,  Dr.  Lushington 

said :  "  In  cases  of  coUiBion,  it  baa  been  the  practice  of  this  country, 

and,  so  far  aa  I  know,  of  the  European  States  and  of  the  United  Statea 

of  America,  to  allow  a  party  alleging  grievance  by  a  collision  to  proceed    - 

tn  rem  against  the  sbip  wherever  found,  and  this  practice,  it  is  manifest,  \ 

b  most  conducive  to  justice,  because  in  very  many  cases  a  remedy  in  VK. 

peraonam  would  be  impracticable."  ^^ 

The  subject  has  f^quently  been  before  our  own  Admiralty  Conrts  of  I  ^  ^^^/^ 
original  jurisdiction,  and  there  has  been  but  one  opinion  expressed,  |  L^>^ 
namely,  that  they  have  jurisdiction  in  such  cases,  and  that  they  will 
exercise  it  unless  special  circumstances  exist  to  show  that  Justice  would 
be  better  subserved  by  declining  it.  It  was  exercised  in  two  cases  of 
collision  coming  before  Mr.  Justice  Blatchford,  while  district  judge  of 
the  Southern  District  of  New  York,  The  Jupiter,  1  Ben.  536,  and  The 
Steamship  Russia,  3  Ben.  471.  In  the  former  case  the  law  was  taken 
very  much  for  granted ;  in  the  latter  it  was  tersely  and  accurately  ex- 
pounded, with  a  reference  to  the  principal  authorities.  Other  cases 
might  be  referred  to,  but  it  is  unnecessary  to  cite  them.  The  general 
doctrine  on  the  subject  is  rec<%uized  in  the  case  of  The  Maggie  Ham-  .  t  E 

mond,  9  Wall.  435, 457,  and  is  accurately  stated  by  Chief  Justice  Taney  ^  ,JU 


mono,  ii  ntaii.  «oa,  »i>(,  auu  is  accurawiy  suti-eu  uy  i^uiei  ijubuco  laney  .  j*^  \ 

in  his  dissenting  opinion  in  Taslor  v.  Carryl,  20  How.  583,  611.  L^  -^       ^t''^ 

As  the  assumption  of  jurisdiction  in  such  cases  depends  so  largely  on  lljir^rii    A^'^       \ 
the  discretion  of  the  court  of  first  instance,  it  is  necessary  to  inquire  11'      \Vy-*      ]  L\'^ 
how  far  an  appellate  court  should  undertake  to  review  its  action.     We  lo^y^     J  Ji  ^  [ 
are  not  without  authority  of  a  very  high  character  on  this  point.    Id  a  I  -  \  |L^  /T        '• 
quite  recent  case  in  England,  that  of  The  Leon  Xni.,  8  Prob.  Div.  121,  f  iJ^       ^ 
the  subject  was  discussed  in  the  Court  of  Appeal.     That  was  the  case     ,j/'^^ 


a  Spanish  vessel  libelled  for  the  wages  of  certain  British  seamen  who 
had  shipped  on  board  of  her,  and  the  Spanish  consul  at  Liverpool  pro- 
tested against  the  jurisdiction  of  the  Admiraltj'  Court  on  the  ground 
that  the  shipping  articles  were  a  Spanish  contract,  to  be  governed  \>\ 
Spanish  law,  and  any  controversy  arising  thereon  could  onlj'  be  settled 
before  a  Spanish  court,  or  consul.  Sir  Robert  Phillimore  held  that  the 
seamen  were  to  be  regarded  for  that  case  as  Spanish  subjects,  and, 
under  the  circumstances,  be  considered  the  protest  a  proper  one  and 
dismissed  the  suit.  The  Court  of  Appeal  held  that  the  judge  below  was 
right  in  regarding  the  lil>ellant8  as  Spanish  subjects ;  and  on  the  ques- 
tion of  reviewing  his  exercise  of  discretion  in  refusing  to  take  jurisdiction 
oftfae  case,  Brett,  M.  B.,  said:  "It  is  then  said  that  the  learned  judge 
has  exercised  his  discretion  wrongly.  What  then  is  the  rule  as  regards 
this  point  in  the  Court  of  Appeal  ?  The  plaintiflTs  must  show  that  the 
Judge  has  exercised  bis  discretion  on  wrong  principles,  or  that  he 
has  acted  so  abaolnteiy  diflTerently  from  the  view  which  the  Court  of 
Appeal  holds,  that  they  are  Justified  in  saying  he  has  exercised  it 
wrongly.  I  cannot  see  that  any  wrong  principle  bos  been  acted  on  by 
tbe  learned  judge,  or  anything  done  in  the  exercise  of  his  discretion  so 
unjust  or  unfair  as  to  entitle  us  to  overrule  his  discretion." 


,v  Google 


308  ABHDT  V.   GRIOOS.  [CHAP.   III. 

This  seems  to  ns  to  be  a  very,  sound  view  of  the  subject ;  and  acting 
on  this  priuutple,  we  certainly  see  nothing  in  the  course  taken  by  the 
District  Court  in  assuming  jurisdiction  of  the  present  case,  which  calls 
for  animadversion.  Indeed,  wbere  the  parties  are  not  only  foreigners, 
but  belong  to  diflTerent  nations,  and  the  injury  or  salvage  service  takes 
place  OD  the  high  seas,  there  seems  to  be  no  good  reason  why  the  party 
Injured,  or  doing  the  service,  should  ever  be  denied  justice  in  our  courts. 
Neither  party  has  any  peculiar  claim  to  be  Judged  by  the  municipal  law 
of  his  own  country,  since  tlie  case  ie  pre-emiuently  one  communis  juris, 
and  can  generally  be  more  impartially  and  satisfactorily  adjudicated  by 
the  court  of  a  third  nation  having  Jurisdiction  of  the  rea  or  parties,  than 
it  could  be  by  the  courts  of  either  of  the  nations  to  which  the  litigants 
belong.  As  Judge  Deady  very  Justly  said,  in  a  case  before  him  in  the 
district  of  Oregon :  "The  parties  cannot  be  remitted  to  a  home  forum, 
%r,  being  subjects  of  different  governments,  thei-e  is  no  such  tribunal. 
The  fonim  which  is  common  to  them  both  bj-  the  Jvs  gentium  is  any 
court  of  admiralty  within  the  reach  of  whose  process  they  may  both  be 
found."    Bemhard  v.  Greene,  3  Sawyer,  230,  235. 
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SCTREKE  COUKT  OF  THB  CniTED  StaTBS.  ISdO. 
[Rtporled  IS4  OnUtd  SlaUl.  316.] 
Brewer,  J.  The  statutes  of  Nebraska  contain  these  sections :  Sec.  57, 
chap.  73,  Compiled  Statutes  1885,  p.  483:  "  An  action  maybe  brought T 
and  prosecuted  to  final  decree,  judgment,  or  order,  hj'  any  person  or  per-/ 
sons,  whether  in  actual  possession  or  not,  claiming  title  to  real  estate, 
against  any  person  or  persons,  who  claim  an  adverse  estate  or  interest 
therein,  for  the  purpose  of  determining  such  estate  or  interest,  and 
quieting  the  title  to  said  real  estate."  Sec.  5S :  "  AH  such  pleadings 
,  and  proofs  and  subsequent  proceedings  shall  be  had  in  such  action  now 
pending  or  hereafter  brought,  as  may  be  necessary  Jo  f\illy  settle  of 
determine  tha  question  of  title  between  the  ^artieaJg  said  leal  estate, 
and  to.^cree  the  titlg  f^  tho  flumi.  nr  any  purt  t.hftrw>f.  t/i  the  party 
entitled  thereto ;  and  the  court  may  issue  the  appropriate  order  to 
carry  such  decree,  Judgment,  or  order  into  effect."  Sec.  77,  Code  of 
Civil  Procedure,  Compiled  Statutes  1885,  p.  637 :  "  Service  may  be 
made  by  publication  in  either  of  the  following  cases:  "Fourth.     In 

I  actions  which  relate  to,  or  the  subject  of  which  is,  real  or  personal 
|m>perty  in  this  State,  where  any  defendant  has  or  claims  a  lien  or 
interest,  actual  or  contingent,  therein,  or  the  relief  demanded  consists 
wholly  or  partially  In  excluding  him  from  any  interest  therein,  and 
such  defendant  is  a  non-resident  of  the  State  or  a  foreign  corporation." 
Sec,  78  of  the  Code :  "  Bcfora  service  can  be  made  by  publication. 
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an  affidavit  must  be  filed  that  service  of  a  Bummons  cannot  be  made 

withia  this  State,  on  the  defendant  or  defendants,  to  be  served  by  pab- 

Ikation,  and  that  the  case  is  one  of  those  mentioned  io  the  preceding 

section.     When  such  affidavit  is  filed  the  party  may  proceed  to  make 

service  by  publication."     Sec  82  of  the  Code  :  **  A  party  against  wliom  I  i 

a  judgment  or  decree  has  been  rendered  without  otiier  service  than  byi  (.  • 

publication  in  a  newspaper,  may,  at  any  time  within  five  jears  aflwl -j^^^fii  =    ■"'^'  .        ^ 

the  date  of  the  judgment  or  order,  have  the  same  opened  and  be  let  in|'^  |  ^■lit-*--     7 

to  defend  ;  .  .  .  but  the  title  to  any  property,  the  subject  of  the  judg-l  ^V*" 

meat  or  order  sought  to  be  opened,  which  by  it,  or  in  coQse<}uence  ofll    ' 

it,  shall  have  passed  to  a  purchaser  in  good  fnith,  shall  not  be  aiffected]] 

by  any  proceedings  under  this  section,  nor  shuU  they  affect  the  title  to 

any  property  sold  before  judgment  under  an  attachment."     Sec.  429  i, 

of  the  Code  :  "  When  any  judgment  or  decree  shall  be  rendered  for  a 

conveyance;  release,  or  acquittance,  in  any  court  of  this  State,  and  the 

paity  or  parties  against  whova  the  judgment  or  decree  shall  be  rendered 

do  not  comply  therewith  within  the  time  mentioned  in  said  judgment 

or  decree,  such  Judgment  or  decree  shall  have  the  same  operation  and 

effect,  and  be  as  available,  as  if  the  conveyance,  release,  or  acquittance 

had  been  executed  conformable  to  such  judgment  or  decree." 

Under  these  sections,  in  March,  1882,  Charles  L.  Flint  filed  bis  peti- 
tion in  tlie  proper  court  against  Michael  Hurley  and  another,  alleging 
that  he  was  the  owner  and  in  possession  of  the  tracts  of  land  in  con- 
troversy in  this  suit ;  that  he  held  title  thereto  hy  virtue  of  certain  tax 
deeds,  which  were  described ;  that  the  defendants  claimed  to  have  - 
some  title,  estate,  interest  in,  or  claim  upon  the  lands  by  patent  tton 
the  United  States,  or  deed  from  the  patentee,  but  that  whatever  title, 
estate,  or  claim  they  had,  or  pretended  to  have,  was  divested  hy  the 
said  tax  deeds,  and  was  unjust,  inequitable,  and  a  cloud  upon  plain- 
tiflTs  title  ;  and  that  this  suit  was  brought  for  the  purpose  of  quieting    .       '     i         ! 
his  title.     The  defendants  were  brought  in  by  publication,  a  decree  was  /\a  {—jr\  vv  ■'■  -  i--      ■ 
entered  in  favor  of  Flint  quieting  his  title,  and  it  is  conceded  that  all  .         -4      '  V  '  1 

the  proceedings  were  in  full  conformity  with  the  statutory  provisions  '-^  c-|o^-  ■    ^■'''      '-** 
above  quoted. 

The  present  suit  is  one  in  ejectment,  between  grantees  of  the  respec- 
tive parties  to  the  foregoing  proceedings  to  quiet  title ;  and  the  que»-_ 
tion  before  us,  arising  upon  a  certificate  of  division  of  opinion  between 
the  trial  judges,  is  whether  the  decree  in  such  proceedings  to  quiet  title, 
rendered  in  accordance  with  the  provisions  of  the  Nebraska  statute, 
upon  service  duly  authorized  by  them,  was  valid  and  operated  to  quiet 
the  title  in  the  plaintiff  therein.  In  other  words,  bts  a  State  tbcl 
power  to  provide  by  statute  that  the  title  to  real  estate  within  its  timitsi 
shall  be  settled  and  determined  by  a  suit  in  which  the  defendant,  beingi 
a  non-resident,  is  brought  into  court  only  by  publication?  The  Supreme' 
Court  of  Nebraska  has  answered  this  question  in  the  affirmative. 
Watson  V.  Ulbrich,  18  Neb.  189  —  in  which  the  court  says:  "The 
principal  question  to  be  determined  is  whether  or  not  the  decree  in 
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favor  of  Gray,  rendered  upon  constructive  service,  is  valid  until  set 
aside.  No  objection  is  made  to  the  service,  or  any  proceedings  con- 
nected with  it  Tbe  real  estate  in  controversy  was  within  the  jurisdio- 
tioD  of  tbe  District  Court,  and  that  oourt  had  authoritj-,  in  a  proper 
case,  to  render  the  decree  umfirmiug  the  title  of  Gray.  Id  Castriquo 
V.  Imrie,  L.  R.  4  H.  L.  414,  429,  Mr.  Justice  Blackburn  says:  '  We 
think  tbe  inquirj'  is,  first,  whetlier  the  auhject- matter  was  bo  situated 
as  to  be  within  the  lawful  control  of  the  State  under  the  authority  of 
which  the  court  aits ;  and,  secondly,  whether  the  sovereign  authority  of 
that  State  has  conferred  on  the  court  jurisdictioD  to  decide  as  to  the 
disposition  of  tbe  thing,  and  the  court  has  acted  within  its  jurisdiction. 
If  these  conditions  are  fulfilled,  the  adjudication  is  conclusive  against 
all  the  world.'  Tbe  court,  therefore,  in  this  case,  having  authority  to 
render  the  decree,  and  jurisdiction  of  the  subject-matter,  its  decree  is 
ooDolusive  upon  the  property  until  vacated  under  the  statutes  or  set 
aside." 

Section  57,  enlat^ing  as  it  does  the  class  of  cases  in  which  relief  was 
formerly  afforded  by  a  court  of  equity  in  quieting  the  title  to  real 
pi-operty,  has  been  sustained  by  tiiis  court,  and  held  applicable  to  suits 
in  the  Federal  court.  Holland  v.  Cballen,  110  IT.  H.  15.  But  it  is  ear- 
nestly contended  that  no  decree  in  such  a  case,  rendered  on  service  by 
publication  only,  is  valid  or  can  be  recognized  in  the  Federal  courts. 
And  Hart  v.  Sansom,  110  U.  S.  151,  is  relied  on  as  authority  for  this 
.  proposition.  Tbe  propositions  are,  that  an  action  to  quiet  title  is  a 
suit  in  equity ;  that  equity  acts  upon  tbe  person ;  and  that  the  person 
I  is  not  brought  into  court  by  service  by  publication  alone. 

While  these  propositions  are  doubtless  correct  as  statements  of  the 
general  rules  respecting  bills  to  quiet  title,  and  proceedings  in  courts  of 
equity,  they  are  not  applicable  or  controlling  here.  Tbe  question  Is 
•not  what  a  court  of  equity,  by  virtue  of  its  general  powers  and  in  the 
{absence  of  a  statute,  might  do,  but  it  in,  what  jurisdiction  has  a  State 
lover  titles  to  real  estate  within  its  limits,  and  what  jurisdiction  may  it 
[give  by  statute  to  its  own  courts,  to  determine  the  validity  and  extent 
fof  the  claims  of  non-residents  to  such  real  estate?  If  a  State  has  no 
I  power  to  bring  a  non-resident  into  its  courts  for  any  purposes  by  pub- 
lication, it  is  impotent  to  perfect  the  titles  of  real  estate  within  its  limits 
held  by  its  own  citizens ;  and  a  cloud  cast  upon  such  title  by  a  claim  of 
a  non-resident  will  remain  for  all  time  a  cloud,  unless  sucli  non-resident 
shall  voluntarily  come  into  its  courts  for  the  purpose  of  having  it  adju- 
dicated. But  no  such  imperfections  attend  the  sovereignty  of  the  Stale. 
It  has  control  over  property  within  its  limits ;  and  the  condition  of 
ownership  of  real  estate  therein,  whether  the  owner  be  stranger  or  citi- 
zen, is  subjection  to  its  rules  concerning  the  holding,  the  transfer,  lia- 
bility to  obligations,  private  or  public,  and  the  modes  of  establishing 
titles  thereto.  It  cannot  bring  the  person  of  a  non-resident  within  its 
limits  —  its  process  goes  not  out  beyond  its  borders  —  but  It  may  deter- 
mine the  extent  of  his  title  to  real  estate  within  its  limits ;  and  for  the 
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parpose  of  such  determination  may  provide  any  reasonable  methods  ofl9|^\jk>^'X^ 
imparting  notice.  The  well-being  of  evei-y  community  requires  that  the^  ,^^^*^ 
title  of  real  estate  therein  shall  be  secure,  and  that  there  be  convenient 
and  certain  methods  of  determining  any  unsettled  questions  respecting  it. 
The  daty  of  accomplishing  this  is  local  in  its  nature ;  it  is  not  a  matter  of 
national  concern  or  vested  in  the  general  government ;  it  remains  with 
the  State  ;  and  as  this  duty  is  one  of  the  State,  the  manner  of  diacharg-^j 
ing  it  must  be  determine<l  by  the  State,  and  do  proceeding  which  ttj 
provides  can  be  declai-ed  invalid,  unless  in  conflict  with  some  Bpeciatl 
inhibitions  of  the  Constitution,  or  against  natural  Justice.  So  it  has 
been  held  repeatedly  that  the  procedure  established  b^'  the  State,  iu' 
this  respect,  is  binding  upon  the  Federal  courts.  In  United  States  v. 
Fox,  94  U.  S.  315,  320,  it  was  said :  "  The  power  of  the  State  to  regu- 
late the  tenure  of  real  property  within  her  limits,  and  the  modes  of  its 
acquisition  and  transfer,  and  the  rules  of  its  descent,  and  the  extent  to 
which  a  testamentary  disposition  of  it  may  be  exercised  by  its  owners 
is  undoubted.  It  is  an  established  principle  of  law,  everywhere  rcuog- 
ntzed,  arising  from  the  necesBtty  of  the  case,  that  the  disposition  of 
immovable  property,  whether  by  deed,  descent,  or  any  other  mode,  is 
exclusively  subject  to  the  government  within  whose  Jurisdiction  the 
property  is  situated."  See  also  McCormieii  v.  Snilivant,  10  Wheat. 
192,  202  ;  Beauregard  v.  New  Orleans,  18  How.  497;  Suydam  v.  WiU 
liamson,  24  How.  427;  Christian  Union  v.  Yount,  101  U.  S.  852; 
Lathrop  v.  Bank,  8  Dana,  114. 

Passing  to  an  examination  of  the  decisions  on  the  precise  questaon  it 
may  safely  be  alBrmed  that  the  genemt,  if  not  the  uniform,  ruling  of 
State  courts  has  been  in  favor  of  the  power  of  the  State  to  thus  quiet 
the  title  to  real  estate  within  its  limits.  In  addition  to  the  case  from 
Nebraaka,  heretofore  cited,  and  which  only  followed  prior  rulings  in 
that  SUte,  —  Scudder  r.  Sargent,  15  Neb.  102;  Keene  ».  Sallen- 
bacb,  15  Neb.  200  —  reference  may  be  had  to  a  few  cases.  In 
Cloyd  V.  Trotter,  118  III.  391,  the  Supreme  Court  of  Illinois  held  that 
under  the  statutes  of  that  State  the  court  could  acquire  jurisdiction 
to  quiet  title  by  constructive  service  against  non-resident  defendants. 
A  similar  ruling  as  to  jurisdiction  acquired  in  a  suit  to  set  aside  a  con- 
veyance as  fraudulent  as  to  creditors  was  affirmed  in  Adams  v.  Cowles, 
96  Mo.  501,  In  Wunstel  v.  Landry,  39  La.  Ann.  812,  it  was  held 
that  a  non-resident  party  could  be  brought  into  an  action  of  partition 
by  constructive  service.  In  Essig  v.  Lower,  21  Northeastern  Rep. 
1090,  the  Supreme  Court  of  Indiana  thus  expressed  its  views  on  Uie 
question:  '*It  is  also  ai^ued  that  the  decree  in  the  action  to  quiet 
title,  set  forth  in  the  special  finding,  is  in  personam  and  not  t'n  rem, 
and  that  the  court  had  no  power  to  render  such  decree  on  publication. 
While  it  may  be  true  that  such  decree  is  not  in  rem,  strictly  speaking, 
yet  it  most  be  conceded  that  it  fixed  and  settled  the  title  to  the  land 
then  in  controversy,  and  to  that  extent  partakes  of  the  nature  of  a  judg 
ment  in  rem.    But  we  do  not  deem  it  necessary  to  a  decision  of  this  case 
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to  determiue  whether  the  decree  is  in  personam  or  i»  rem.  The  action 
was  to  quiet  the  title  to  the  land  theo  involved,  and  to  remove  there- 
from certain  apparent  liens.  Section  318,  Rev.  Stat.  1881,  expresslj' 
authorizea  the  rendition  of  such  a  decree  on  publication."  This  iraa 
since  the  decision  in  Hart  v.  Sansom,  as  was  also  the  case  of  Dillea  V. 
Heller,  S9  Kaneoa,  599,  in  which  Mr.  Justice  Valentine,  for  the  coart, 
says  :  * '  For  the  present  we  sfaall  assume  that  the  statutes  authorizing 
service  of  summons  by  pubUcation  were  strictly  complied  with  in  the 
present  case,  and  then  the  only  question  to  he  considered  is  whether 
the  statutes  themselves  are  valid.  Or,  in  other  words,  we  think  the 
quuBtion  is  this :  Has  the  State  any  power,  through  the  legislature  and 
the  courts,  or  by  any  other  means  or  instrumentalities,  to  dispose  of  or 
control  property  in  the  State  belonging  to  non-resident  owners  out  of 
the  State,  where  such  non'resident  owners  will  not  voluntai'ily  sur- 
render jurisdiction  of  their  persons  to  the  State  or  to  the  courts  of  the 
State,  and  where  the  most  urgent  public  policy  and  justice  require  that 
the  State  and  its  courts  should  assume  jurisdiction  over  such  pro[>erty? 
P«wer  of  this  kind  has  already  been  exei-cised,  not  only  in  Kansas,  but 
in  all  the  other  States.  Lands  of  non-resident  owners,  as  well  as  of 
resident  owners,  are  taxed  and  sold  for  taxes ;  and  the  owners  thereby 
may  totally  be  deprived  of  such  lands,  although  no  notice  is  ever  given 
to  such  owners,  except  a  notice  by  publication,  or  some  other  notice  of 
no  gi-eater  value,  force,  or  efficacy.  Beebe  v.  Dostcr,  36  Kansas,  666, 
675,  677;  e.  c.  14  Pac.  Rep.  150.  Mortgage  liens,  mechanics'  liens, 
material-men's  liens,  and  otlier  liens  are  foreclosed  against  non-resi- 
dent defendants  upon  service  by  publication  only.  Lands  of  non-resi- 
dent defendants  are  attached  and  sold  to  pay  their  debts  ;  and,  indeed, 
almost  any  kind  of  action  may  be  instituted  and  maintained  against 
non-residents  to  the  extent  of  any  interest  in  property  they  may  have 
in  Kansas,  and  the  jurisdiction  to  hear  and  determine  in  this  kind  of 
cases  may  be  obtained  wholly  and  entirely  by  publication.  Gillespie 
V.  Thomas,  23  Kansns,  138;  Walkenhorst  v.  Lewis,  24  Kansas,  420; 
Rowe  o.  Palmer,  29  Kansas,  337  ;  Venable  v.  Dutch,  37  Kansas,  515, 
519.  All  the  States  by  proper  statutes  authorize  actions  against  non- 
residents, and  service  of  summons  therein  by  publication  only,  or  ser- 
vice in  some  other  form  no  better;  and,  in  the  nature  of  things,  such 
must  be  done  in  every  jurisdiction,  in  order  that  full  and  complete 
Justice  may  be  done  where  some  of  the  parties  are  non-residents.  We 
think  a  sovereign  State  has  the  power  to  do  just  such  a  thing.  All 
things  within  the  territorial  boundaries  of  a  sovereignty  are  within  its 
jurisdiction  ;  and,  generally,  within  its  own  boundaries  a  sovereignty  is 
supreme.  Kansas  is  supreme,  except  so  far  as  its  power  and  author- 
ity are  limited  by  the  Constitution  and  laws  of  the  United  States;  and 
n-itinn  the  Constitution  and  laws  of  the  United  States  the  courts  of 
Kansas  may  have  all  the  jurisdiction  over  all  persons  and  things  within 
the  Slate  which  the  constitution  and  laws  of  Kansas  may  give  to  them  ; 
and  the  mode  of  obtaining  this  Jurisdiction  may  be  prescribed  wholly, 
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entirely,  and  excliuively  bj  tlie  statutes  of  Kansas.  To  obtain  Jutis- 
diction  o(  everjtbing  within  the  State  of  Kansas,  tlie  statutes  of  Kan- 
sas may  make  service  by  publication  as  good  as  any  other  kind  of 
service." 

Turning  now  to  the  decisions  of  this  court :  In  Boswell's  Lessee  v. 
Otis,  9  How.  S36,  348,  was  presented  a  case  of  a  bill  for  a  si>ecific 
performance  and  an  aceoanting,  and  in  which  was  a  decree  for  specific 
performance  and  accounting  ;  and  an  adjudication  that  the  amount  due 
on  such  accounting  should  operate  as  a  judgment  at  law.  Service  was 
liad  by  publication,  the  defendants  being  noii-reBidents.  The  validity 
of  a  sale  under  sucb  judgment  was  in  question;  the  court  held  that 
portion  of  the  decree,  and  the  sale  made  under  it,  void  ;  but  with  refer- 
ence to  jurisdiction  in  a  case  for  specific  performance  alone,  made  tliese 
observations :  "  Jurisdiction  is  acquired  in  one  of  two  modes  :  first,  as 
against  the  person  of  the  defendant,  by  the  service  of  process ;  or, 
secondly,  by  a  procedure  gainst  the  property  of  the  (iefendant  within 
the  Jurisdiction  of  the  court.  In  the  latter  case  the  defendant  is  not 
personally  bound  by  the  judgment,  beyond  the  property  in  question. 
And  it  is  immaterial  whether  the  proceeding  against  the  property  be 
by  an  attaulimcut  or  bill  in  chancery.  It  must  he  sulistantially  a  pro- 
ceeding in  rem,  A  bill  for  the  specidc  execution  of  a  contract  to  con- 
vey real  estate  is  not  strictly  a  proceeding  in  rem,  in  ordinary  cases ; 
but  where  such  a  procedure  is  auihorized  by  statute,  on  publication, 
without  personal  service  or  process,  it  is  substantially  of  that  character." 

In  the  case  of  Parker  v.  Overman,  18  How.  137, 140,  the  question  was 
presented  under  an  Arkansas  statute,  a  statute  authorizing  service  by 
publication.  While  the  decision  on  the  merits  was  adverse,  the  court  thus 
states  the  statute,  the  case  and  the  law  applicable  to  the  proceedings  un- 
der it :  "  It  had  its  origin  in  the  State  court  of  Dallas  County,  Arkansas, 
sitting  in  chancery.  It  is  a  proceeding  under  a  statute  of  Arkansas,  pre- 
scribing a  special  remedy  for  the  confirmation  of  sales  of  land  by  a  sheriff 
or  other  public  officer.  Its  object  is  to  quiet  the  title.  The  purchaser 
at  such  sales  is  authorized  to  institute  proceedings  by  a  public  notice  in 
some  newspaper,  describing  the  land,  stating  the  authorit}'  under  which 
it  was  sold,  and  '  calling  on  all  persons  who  can  set  up  anj'  right  to  the 
lands  so  purchased,  in  consequence  of  any  informality,  or  any  irregu- 
larity or  illegality  connected  with  the  sale,  to  show  cause  why  the  sale 
so  made  should  not  be  confirmed.'  In  case  no  one  appears  to  contest 
the  regularity  of  the  sale,  the  court  is  required  to  confirm  it,  on  finding 
certain  facts  to  exist.  But  if  opposition  be  made,  and  it  should  ap- 
pear that  the  sale  was  mode  '  contrary  to  law,'  it  became  the  duty  of 
the  court  to  annul  it.  The  judgment  or  decree,  in  favor  of  the  grantee 
in  the  deed,  operates  '  as  a  complete  bar  against  any  and  all  persons 
who  may  thereafter  claim  such  land,  in  consequence  of  any  informality 
or  illegality  in  the  proceedings.'  It  is  a  very  great  evil  in  any  com- 
munity to  have  titles  to  land  insecure  and  unoertain ;  and  especially 
In  new  States,  where  its  result  is  to  retard  the  settlement  and  improve* 
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meat  of  their  vaoant  lands.  Where  such  Iftods  have  been  sold  for 
taxes  there  is  a  cloud  on  the  title  of  both  claimants,  which  deters  the 
settler  from  purchasing  from  either.  A  pradent  man  will  not  purchase 
a  lawsuit,  or  risk  the  loss  of  his  money  and  lalx)r  upon  a  litigious  tiUe. 
The  act  now  under  consideration  was  intended  to  remedy  this  evil.  It 
is  in  substance  a  bill  of  peace.  The  Jurisdiction  or  the  court  over  the 
controversy  is  founded  on  the  presence  of  the  propertj- ;  and,  like  a 
proceeding  t*n  rem,  it  becomes  conclusive  against  the  absent  claimant, 
as  well  as  the  present  contestant.  As  was  said  by  the  court  in  Clark 
V.  Smith,  13  Pet.  195,  203,  witii  regard  to  a  similar  law  of  Kentucky: 
'  A  State  has  an  undoubted  power  to  regulate  and  protect  individual 
rights  to  her  soil,  and  declare  what  shall  form  a  cloud  over  titles ;  and, 
having  so  declared,  the  courts  of  the  United  States,  by  removing  such 
clouds,  are  only  applying  an  old  practice  to  a  new  equity  created  by  the 
legislature,  having  its  origin  in  the  peculiar  condition  of  the  country. 
The  State  legislatures  have  no  authority  to  prescribe  forms  and  modes 
of  proceeding  to  the  courts  of  the  United  States  ;  yet  having  created  a 
right,  and  at  the  same  time  prescribed  the  remedy  to  enforce  it,  if  the 
remedy  prescribed  be  substantially  consistent  with  the  ordinary  modes 
of  proceeding  on  the  chancery  aide  of  the  Federal  courts,  no  reason 
exists  why  it  should  not  be  pursued  in  the  same  form  as  in  the  State 
court.'  In  the  case  before  us  the  procee<ling,  though  special  in  its 
form,  is  in  its  nature  but  the  application  of  a  well  known  chancery 
remedy ;  it  acts  upon  the  land,  and  may  be  conclusive  as  to  the  title  of 
a  citizen  of  another  State." 

In  the  case  of  Fennoyer  v.  Neff,  95  U.  S.  714,  727,  734,  in  which 
the  question  of  Jurisdiction  in  cases  of  service  by  publication  was  oon- 
sidei-ed  at  length,  the  court,  by  Mr.  Justice  Field,  thus  stated  the  l&vr : 
"  Such  service  may  also  be  sufScient  in  cases  where  the  object  of  the 
action  is  to  reach  and  dispose  of  property  in  the  State,  or  of  some  inter- 
est therein,  by  enforcing  a  contract  or  lien  respecting  the  same,  or  to 
partition  it  among  different  owners,  or,  when  the  public  is  a  party,  to 
condemn  and  appropriate  it  for  a  public  purpose.  In  other  words, 
.  such  service  may  answer  in  all  actions  which  are  substantially  proceed- 
•t'-  irffngs  in  rem.  ...  It  is  true  that,  in  a  strict  sense,  a  proceeding  in  rem 
/  ,  ^y  \l  Is  one  taken  directly  against  property,  and  has  for  its  object  the  dis- 
M  ^V  -  \  nHMition  of  the  property,  without  reference  to  the  title  of  individual 
Iclaimants;  but,  in  a  larger  and  more  general  sense,  the  terms  are 
applied  to  actions  between  parUes,  where  the  direct  object  is  to  reach 
and  dispose  of  property  owned  by  them,  or  of  some  interest  therein. 
/  Sacb  are  cases  commenced  by  attachment  gainst  the  property  of 
debtors,  or  instituted  to  partition  real  estate,  foreclose  a  mortgage,  or 
enforce  a  lien.  So  far  as  they  affect  property  in  the  State,  they  are 
substantially  proceedings  in  rem  in  the  broader  sense  which  we  have 
mentioned.''  These  cases  were  all  before  the  decision  of  Hart  v. 
San  Bora. 

Passing  to  a  case  later  than  that,  Uuling  v.  Kaw  Valley  Railway, 
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130  U.  3.  559,  563,  it  was  held  that,  in  proceedings  commenced  ander 
ft  Btatnte  for  the  condemnation  of  lands  for  railroad  purpoees,  publica- 
tion was  sufficient  notice  to  a  non-resident  In  the  opinion,  Mr.  Jus- 
tice Miller,  Bpeaking  for  the  court,  says :  "  Of  course,  the  atatate  goe« 
upon  the  presumption  that,  since  all  the  parties  cannot  be  served  per- 
Bonallf  with  auch  notice,  the  publication,  which  is  designed  to  meet  the 
ejes  of  everybody,  is  to  stand  for  such  notice.  The  publication  itself 
is  sufficient  if  it  had  been  in  the  form  of  a  personal  service  upon  t^e 
part}-  himself  within  the  county.  Nor  have  we  any  doubt  that  this  form 
of  warning  owners  of  property  to  appear  and  defend  their  interests, 
wliere  it  is  subject  to  demands  for  public  use  when  authorized  by  statute, 
is  sufficient  to  subject  the  property  to  the  action  of  the  tribunals  ap- 
pointed by  proper  authority  to  determine  those  matters.  The  owner  of 
real  estate,  who  is  a  non-resident  of  the  State  within  which  the  property 
lies,  cannot  evade  the  duties  and  obligations,  which  the  law  imposes 
upon  him  in. regard  to  such  property,  by  his  absence  from  the  State.  Be- 
cause he  cannot  be  reached  by  some  process  of  the  courts  of  the  State, 
which,  of  course,  have  no  efficacy  beyond  their  own  borders,  he  cannot, 
therefore,  hold  his  property  exempt  from  the  liabilities,  duties,  and  obli- 
gations which  the  State  has  a  light  to  impose  upon  such  property ;  and 
in  such  cases,  some  substituted  form  of  notice  has  always  been  held  to 
be  a  Bufflcient  warning  to  the  owner,  of  the  proceedings  which  are 
being  taken  under  the  authority  of  the  State  to  subject  his  property  to 
those  demands  and  obligations.  Otherwise  the  burdens  of  taxation  and 
the  liability  of  sucti  property  to  be  taken  under  the  power  of  eminent 
domain,  would  be  useless  In  regard  to  a  very  lai^e  amount  of  property 
in  every  State  of  the  Union."  In  this  connection,  it  is  well  to  bear  in 
mind,  that  by  the  statutes  of  the  United  States,  in  proceedings  to 
enforce  any  legal  or  equitable  lien,  or  to  remove  a  cloud  upon  the  title 
of  real  estate,  non-resident  holders  of  real  estate  may  be  brought  in  by 
publication,  18  Stat  472;  and  the  validity  of  this  statute,  and  the 
jurisdiction  conferred  by  publication,  has  been  sustained  by  this  court. 
Mellen  v.  Moline  Iron  Works,  131  U.  S.  352. 

These  various  decisions  of  this  court  establish  that,  in  its  judgment,^  tfg>^ 
a  State  has  power  by  statute  to  provide  for  the  adjudication  of  titles  to[  ^J   .  ^ 
real  estate  within  its  limits  as  against  non-residents  who  are  broughtJ  jii,^^     l'^.-^ 
into  court  only  by  publication ;  and  that  is  all  that  is  necessary  to  snsJ'     ^^ 
tain  the  validit}-  of  the  decree  in  question  in  this  case. 

Nothing  inconsistent  with  this  doctrine  was  decided  in  Hart  v.  San- 
som,  supra.  The  question  there  was  as  to  the  elfect  of  a  Judgment. 
That  Judgment  was  rendered  upon  a  petition  in  ejectment  against  one 
Wilkerson.  Besides  the  sllegations  in  the  petition  to  sustain  the  eject- 
ment against  Wilkerson,  were  allegations  that  other  defendants  named 
had  executed  deeds,  which  were  described,  which  were  clouds  upon 
plaintiffs'  title ;  and  in  addition  an  allegation  that  the  defendant  Hart 
set  up  some  pretended  claim  of  title  to  the  land.  This  was  the  only 
averment  connecting  him  with  the  controversy.     Fublicatiou  was  made 
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i^aiDBt  BOine  of  the  defendants,  Hart  being  among  the  number.  There 
was  no  appearance,  but  judgment  upon  default.  That  judgment  was, 
that  the  plaintiffs  recover  of  the  defendants  the  premises  described ; 
"  that  the  several  deeds  in  plaintiffs'  petition  mentioned  be,  and  the 
same  are,  hereby'  annulled  and  cancelled,  and  for  naught  held,  and  that 
the  cloud  be  thereby  removed ; "  and  for  costs,  and  that  execution 
issue  therefor.  This  whs  the  whole  extent  of  the  judgmeDtand  decree. 
Obviously  in  all  this  there  was  no  adjudication  affecting  Hart.  As 
there  was  no  allegation  that  he  was  in  possession,  the  judgment  for 
possession  did  not  disturb  him  ;  and  the  decree  for  cancellation  of  the 
deeds  referred  specifically  to  the  deeds  mentioned  in  the  petition,  and 
there  was  no  allegation  in  tbe  petition  that  Hart  had  an3-tbing  to  do 
with  those  deeds.  There  was  no  general  language  tn  the  decree  quieting 
the  title  as  against  all  the  defendants  ;  so  there  was  nothing  which  conld 
be  construed  as  working  any  adjudication  against  Hart  as  to  his  claim 
and  title  to  the  land.  He  might  apparently  be  affected  by  the  judg- 
ment  for  costs,  but  they  had  no  effect  upon  the  title.  So  the  court 
held,  for  it  said :  "  It  is  difllcult  to  see  how  any  part  of  that  judgment 
(except  for  costs)  is  applicable  to  Hart ;  for  that  part  which  is  for 
recovery  of  possession  certainly  cannot  apply  to  Hart,  who  was  not  ia 
possession :  and  that  part  which  removes  the  cloud  upon  the  plaintiffs' 
title  appears  to  be  limited  to  the  cloud  created  br  tbe  deeds  mentioned 
In  tbe  petition,  and  the  petition  does  not  allege,  and  the  verdict  nega- 
tivea,  that  Hart  held  any  deed." 

An  additional  ground  assigned  for  the  decision  was  that  if  there  was 
any  judgment  (except  for  costs)  against  Hart,  it  was,  upon  the  most 
liberal  construction,  only  a  decree  removing  tbe  cloud  created  by  his 
pretended  claim  of  title,  and  therefore,  according  to  the  ordinary  and 
undisputed  rule  In  eqdity,  was  not  a  Judgment  in  rem,  establishing 
against  him  a  title  In  the  land.  But  the  power  of  the  State,  by  appro- 
priate legislation,  to  give  a  greater  effect  to  such  a  decree  was  dis< 
tinctly  recognized,  both  by  the  insertion  of  the  words  "  unless  otherwise 
expressly  provided  by  statute,"  and  by  adding:  "  It  would  doubtless 
be  within  the  power  of  tbe  State  in  which  the  land  lies  to  provide  by 
statute  that  if  the  defendant  Is  not  found  within  the  jurisdiction,  or 
refuses  to  make  or  to  cancel  a  deed,  this  should  be  done  in  his  behalf 
by  a  trustee  appointed  by  the  court  for  that  purpose."  And  of  course  it 
follows  that  if  a  State  has  power  to  bring  in  a  non-resident  by  publica- 
tion for  the  purpose  of  appointing  a  trustee,  it  can,  in  like  manner, 
I  bring  him  in  and  subject  him  to  a  direct  decree.  There  was  presented 
no  statute  of  the  State  of  Texas  providing  directly  for  quieting  the  title 
of  lands  within  the  State,  as  against  non-residents,  brought  in  only  by 
service  by  publication,  such  as  we  have  in  the  case  at  bar,  and  the 
only  statute  cited  by  counsel  or  referred  to  in  the  opinion  was  a  mere 
general  provision  for  bringing  in  non-resident  defendants  in  any  case 
by  publication  ;  and  it  was  not  the  intention  of  the  conrt  to  overthrow 
that  series  of  earlier  authorities  heretofore  referred  to,  which  affirm  the 
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power  of  the  State,  by  suitable  statutory  proceedings,  to  determine  tbe 
titles  to  real  estate  witbin  ita  limits,  as  against  a  uoa-resident  defend- 
ant, notified  only  by  publication. 

It  follows,  fVom  tbese  considerations,  that  the  first  question  presented 
in  the  certificate  of  division,  the  one  heretofore  stated,  aad  which  is 
decisive  of  this  case,  most  be  answered  in  tbe  affirmative.^ 


>■ 


TTLEE  V.  JUDGES   OF  THE  COURT  OF  REGISTRATION. 

Sdpkeue  Judicial  Court  of  Massachdsettb.    IMO 

[Separled  176  MauathueOi,  71.] 

Holmes,  C.J.  This  is  a  petition  for  a  writ  of  prohibition  gainst 
the  judges  of  the  Court  of  Registration,  established  by  St.  1898, 
c.  562,  and  is  brought  to  prevent  their  proceeding  upon  an  applica- 
tion concerning  land  in  which  the  petitioner  claims  an  interest  The 
ground  of  the  petition  is  that  the  act  establishing  the  court  is  uncon- 
stitutional. Two  reasons  are  urged  against  the  act,  both  of  which  are 
thought  to  go  to  the  root  of  the  statute,  and  to  make  action  under  it 
impossible.  The  first  and  most  important  is,  that  the  original  registra- 
Uon  deprives  all  persons  except  the  registered  owner  of  any  interest  in 
the  land,  without  due  process  of  law.     There  is  no  dispute  that  the  1  ^e'l 

object  of  the  system,  expressed  in  sect.  38,  is,  that  the  decree  of  regi8-|Qk-  (T/^"  [1 
tration  "shall  bind  the  land  and  quiet  the  title  thereto,"  and  "shall  ba*  ^;,i  -''  " 

conclusive  upon  and  against  all  peraous,"  whether  nameil  in  the  pro-lf^^ 
ceedingB  or  not,  subject  to  few  and  immaterial  exceptions ;   and,  thia    I 
being  admitted,  it  is  objected  that  there  is  no  sufficient  process  against] 
or  notice  to,  persons  having  adverse  claims,  in  a  proceeding  intended 
to  bar  their  possible  rights. 

The  application  for  registration  is  to  be  in  writing,  and  signed  and 
sworn  to.  It  is  to  contain  an  accurate  description  of  tlie  land,  to  set 
forth  clearly  other  outstanding  estates  or  interests  known  to  \he  peti- 
tioner, to  ideutiry  the  deed  hy  which  be  obtained  title,  to  state  the 
name  and  address  of  the  occupant,  if  there  is  one,  and  also  to  give  the 
names  and  addresses,  so  far  as  known,  of  the  occupants  of  all  lands 
adjoining  (sect.  21).  As  soon  as  it  is  filed,  a  memorandum  containing 
a  copy  of  the  description  of  the  land  concerned  is  to  be  filed  in  the 
registrj'  of  deeds  (sect.  20).  The  case  is  immediately  referred  to  an 
examiner  appointed  by  tbe  judge  (sect.  12),  who  makes  as  full  an  in- 
vestigation as  he  can,  and  reports  to  tbe  court  (sect.  29).  If,  in  the 
opinion  of  the  examiner,  the  applicant  has  a  good  title,  as  alleged,  or 
if  the  applicant,  after  an  adverse  opinion,  elects  to  proceed  further,  the 

1  Ace.   McLaHffhliti  v.  McCrory,  65  Aik.  442,  18  S-  W.  763;  Loaiz»  «  Snptrior 
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recorder  is  to  publish  a  noldcei  by  order  of  the  ooart,  in  some  Dews- 
paper  published  in  the  district  where  any  portion  of  the  land  lies.  This 
notice  is  to  be  addressed,  by  name,  to  all  persons  known  to  have  an 
adverse  interest,  and  to  the  adjoining  owners  and  occnpants,  so  far  as 
known,  and  to  all  whom  it  may  concern.  It  is  to  contain  a  descriptioQ 
of  the  land,  the  name  of  the  applicant,  and  the  time  and  place  of  the 
hearing  (sect.  31).  A  copy  is  to  be  mailed  to  every  person  named  in  the 
notice  whose  address  is  known,  and  a  duly  attested  copy  is  to  be  posted 
in  a  conspicuous  place  on  each  parcel  of  land  included  in  the  applica- 
tion, by  a  sheriff  or  deputy  sherifT,  fourteen  days  at  least  before  the 
return  day.     Further  notice  may  be  ordered  by  the  court  (sect  32). 

It  will  be  seen  that  the  notice  is  required  to  name  all  persons  known 
to  have  an  adverse  interest,  and  this,  of  course,  includes  any  adverse 
claim,  whether  admitted  or  denied,  that  may  have  been  discovered  by 
the  examiner,  or  in  any  way  found  to  exist  Taking  this  into  account, 
we  should  construe  the  requirement  in  sect.  21,  concerning  the  appli- 
cation, as  calling  upon  the  applicant  to  mention,  not  merely  outstanding 
interests  which  he  admits,  but  equally  nil  claims  of  interest  set  up, 
although  denied  by  him.  We  mention  this  here  to  dispose  of  an  ob- 
jection of  detail  urged  by  the  petitioner,  and  we  pass  to  the  general 
objection  that,  however  construed,  the  mode  of  notice  does  not  satisfy 
the  constitution,  either  as  to  persons  residing  within  tlie  State  upon 
whom  it  is  not  served,  or  as  to  persons  residing  out  of  the  State  and 
not  named. 

If  it  does  not  satisfy  the  constitution,  a  judicial  proceeding  to  clear 
titles  against  all  the  world  banlly  is  possible;  for  tiie  very  meaning  of 
such  a  proceeding  is  to  get  rid  of  unknown  as  well  as  known  claims.— 
indeed,  certainty  against  the  unknown  may  be  said  to  be  its  chief  end ; 
aud  unknown  claims  cannot  be  dealt  with  by  personal  service  upon  the 
claimant.  It  seems  to  have  been  the  impression  of  the  Supreme  Court 
of  Ohio,  in  the  case  most  relied  upon  by  the  petitioner,  that  such  a 
judicial  proceeding  is  impossible  in  this  country.  State  v.  Guilbert,  56 
Ohio  St  575,  G29,  47  N.  E.  551.  But  we  cannot  bring  ourselves 
to  doubt  that  the  constitutions  of  the  United  States  and  of  Massachu- 
setts at  least  permit  it  as  fully  as  did  the  common  law.  Prescription 
or  a  statute  of  limitations  may  give  a  title  good  against  the  world,  and 
destroy  all  manner  of  outstanding  claims,  without  any  notice  or  Judicial 
proceeding  at  all.  Timp.  and  the  chance  which  it  gives  the  owner  t^ 
l^nd  oj^^at  he  is  in  danger  of  losing  lights,  are  due  process  of.}aw.i,n 
I  thatcase.  Wheelei-  v.  Jackson,  137  U.  S.  245,  258.  Tlie  same  result 
used  to  follow  upon  proceedings  which,  looked  at  apart  from  history, 
may  be  regarded  as  standing  half-way  between  statutes  of  limitations 
and  true  judgments  in  rem,  and  which  took  much  less  trouble  about 
giving  notice  than  the  statute  before  us.  We  refer  to  the  effect  of  a 
judgment  on  a  writ  of  right  after  the  mise  joined  and  the  lapse  of  a 
year  and  a  day  (Booth,  Real  Act.  101,  in  margin ;  Fitzh.  Abr.  "  Con- 
tinual Clium,"  pL  7 ;   Faux  Reeovere,  pi.  1 ;  Y.  B.  5  Edw.  HI.  51, 
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pi.  60)  ;  and  of  a  fine,  with  proclamations  after  the  same  time ;  or  by  a 

later  statute  after  five  years  (2  Bl.  Comm.  S54;  2  Inst  510,  518;  St. 

18  Edw.  1.,  "Modus  Levandi  Fines;"   St  34  Edw.  III.  c.  16;  St. 

4  Hen.  VII.  c  24 ;  St.  32  Hen.  VIII.  c.  36).     It  would  have  astonished 

John  Adams  to  be  told  that  the  framers  of  our  constitution  had  put  an 

end  to  the  possibility  of  these  ancient  institntions.   A  somewhat  similar 

statutory  contrivance  of  modern  days  has  been  held  good.     Turner  d.  j 

People,  168  U.  S-  90,     Finally,  as  was  pointed  out  by  the  counsel  forl^   t    .,i  *■"    "* 

the  petitioners,  a  proceeding  in  rem,  in  the  proper  sense  of  the  woi-ds,  irct^^  J  ^ 

might  give  a  clear  title  without  other  notice  than  a  seizure  of  the  res]     m  ^ .? '  ' 

and  an  exhibition  of  the  warrant  to  those  in  charge.     2  Browne,  Civil      '"  f.^ 

Law,  398.     The  general  requirement  of  advertisement  in  admiralty .  I^iv"'*'''^!  i 

cases  is  said  to  be  due  to  rules  of  court     U.  S.  Adm.  Rule  9 ;  Betts,  ^-p.    ft '''  ' 

Adm.  (1888)  33v  34,  App.  14.  r-^^        ^      '• 

The  prohibition  in  the  Fourteenth  Amendment  i^inat  a  State  de- 
priving any  person  of  his  pi-operty  without  due  process  of  law,  and  that 
in  the  twelfth  article  of  the  Massachusette  Bill  of  Rights,  refer  to  some- 
what vaguely  determined  criteria  of  Justification,  which  may  be  found 
in  ancient  practice  (Murray's  Lessee  v.  Improvement  Co.,  18  How. 
272,  277)  ;  or  which  may  be  found  in  convenience  and  substantial  Jus- 
tice, although  the  form  is  new.  (Hurtado  v.  California,  110  U.  S.  516, 
528,  631  !  Holden  u.  Hardy,  169  U.  S.  36G,  388,  389.)  The  prohibi- 
tions must  be  taken  largely  with  a  regard  to  substance  rather  than  to 
form,  or  they  are  likely  to  do  more  harm  than  good.  It  is  not  enough 
to  show  a  procedure  to  be  unconstitutional  to  say  that  we  never  have 
heard  of  it  before.  Hurtado  v.  California,  110  U.  S.  516,  537.  Looked 
at  either  from  the  point  of  view  of  history  or  of  the  necessary  require- 
ments of  Justice,  a  proceeding  tn  rem,  dealing  with  a  tangible  res,  may 
be  instituted  and  carried  to  Judgment  without  personal  service  upon 
claimants  within  the  State,  or  notice  by  name  to  those  outside  of  it,  and 
not  encounter  any  provision  of  either  constitution.  Jurisdiction  is  ' 
secured  by  the  power  of  the  court  over  the  ree.  As  we  have  said,  such 
a  proceeding  would  be  impossible  were  this  not  so  ;  for  it  hardly  would 
do  to  make  a  distinction  between  the  constitutional  rights  of  claimants 
who  were  known  and  those  who  were  not  known  to  the  plaintiff,  when 
the  proceeding  is  to  bar  alL  Pennoyer  v.  Nefl,  95  U.  S.  714,  727 ; 
"The  Mary,"  9  Granch,  126,  144;  Mankin  v.  Chandler,  2  Brock. 
125,  127,  Fed.  Caa.  No.  9080;  Brown  v.  Board,  50  Miss.  468,  481, 
2  Freem.  Judgm.  (4th  ed.)  §§  606,  611.  In  Hamilton  v.  Brown, 
161  U.  S.  256,  a  Judgment  of  escheat  was  held  coucluBive  upon  persons 
notified  only  by  advertisement,  to  all  persons  interested.  It  is  true 
that  the  statute  under  consideration  required  the  petition  to  name  all 
known  claimants,  and  personal  service  to  be  made  on  those  so  named. 
But  that  did  the  plaintiffs  no  good,  aa  they  were  not  named.  So,  a 
decree  allowing  or  disallowing  a  will  binds  everybody,  although  the 
only  notice  of  the  proceedings  given  be  a  general  notice  to  all  persons 
'nterested.    And  in  this  case,  aa  in  that  of  escheat  Just  cited,  the  OOD- 
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elusive  effect  of  the  decree  is  not  put  upon  the  ground  that  the  State 
has  an  absolute  power  to  determine  the  persons  to  whom  a  man's  prop- 
eity  shall  go  at  his  death,  but  upon  the  characteristics  of  a  prooeed- 
ing  in  rem.  Bonnemort  v.  Gill,  167  Mass.  33S,  340,  45  N.  E. 
768.  See  161  U.  S.  263,  274.  Admiralty  proceedings  need  only  to 
be  mentioned  in  this  connection,  and  further  citation  of  cases  seems 
unnecessary. 

Speaking  for  myself,  I  see  no  reason  why  what  we  have  said  as  to 
proceedings  in  rem  in  general  should  not  apply  to  such  proceedings 
concerning  land.  In  Amdt  f .  Gnggs,  134  U.  S.  316,  327,  it  is  said  to 
be  established  that  "a  State  has  power,  by  statute,  to  provide  for  the 
adjudication  of  titles  to  real  estate  within  its  limits  as  against  noD< 
residents  who  are  brought  into  conit  only  by  publication."  In  Hamil- 
ton v.  Brown,  161  U.  S.  256,  274,  it  was  declared  to  be  within  the 
power  of  a  State  "  to  provide  for  determining  and  quieting  the  title  to 
real  estate  within  the  limits  of  the  State,  and  within  the  jurisdiction  of 
the  court,  after  actual  notice  to  all  known  claimants,  and  notice  by 
publication  to  all  other  persons."  I  doubt  wbetlier  the  court  will  not 
take  the  farther  step  when  oeceasary,  and  declare  the  power  of  the 
States  to  do  the  asnie  thing  after  notice  by  publication  alone.  See 
Huling  o.  Improvement  Co.,  130  U.  S.  559,  664  ;  Parker  v.  Overman, 
18  How.  137,  140,  141.  But  in  the  present  caA  provision  is  made  for 
notice  to  all  known  claimants  by  the  recorder,  who  is  to  mail  a  copy  of 
the  published  notice  to  every  person  named  therein  whose  address  is 
known  (sect.  S3).  We  shall  state  in  a  moment  one  reason  for  thinking 
this  form  of  notice  constitutional.     See,  further,  Cook  v.  Allen,  2  Mass. 

^  462,  469,  470  ;  Dascomb  v.  Davis*  5  Met.  335,  340  ;  Brock  v.  Railroad 
Co.,  146  Mass.  194,  195,  15  N.  E.  555. 

But  it  is  said  that  this  is  not  a  proceeding  in  rem.     It  is  certain  that 

.'  '"^^^o  phrase  baa  been  more  misused.  In  the  past  it  has  had  little  more 
significance  than  that  the  right  alleged  to  have  been  violated  was  a 
right  in  rem.    Austin  thinks  it  necessary  to  quote  Leibnitz  for  the 

•■"  sufficiently  obvious  remark  that  every  right  to  restitution  is  a  right  t» 
Personam.  So  as  to  actions.  Jf^the_  technical  object  of  the  suit  is  to 
establish  a  claim  against  some  pai-ticular  person,  with  a  judgment  which 
generally,  in  theory  at  least,  binds  his  body,  or  to  bar  some  individual 
claim  or  objection,  so  that  only  certain  persons  are  entitled  to  he  heard 
jin  defence,  the  action  is  in  personam,  although  it  may  concern  the 
right  to,  or  possession  of,  a  tangible  thing.  Mankin  v.  Chandler, 
2  Brock.  125,  127,  Fed.  Gas.  No.  9030.  If,  on  the  other  hand,  the 
^  object  is  to  bar  indifferently  all  who  might  lie  minded  to  make  an  objec- 
ition  of  any  sort  against  the  right  sought  to  be  established,  and  if  any 
jone  in  the  world  has  a  right  to  be  heard  on  the  strength  of  alleging 
'facts  which,  if  true,  show  an  inconsistent  interest,  the  proceeding  is  in 
Vem.  2  Freem.  Judgm.  (4tb  ed.)  §  606,  ad  /n.  All  proceedings, 
like  all  rights,  are  really  against  persons.  Whether  they  are  proceed- 
ings or  rights  in  rem  depends  on  the  number  of  persons  affected. 
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\  Hence  the  res  need  not  be  persoDified,  aod  m&de  a  party  defendant,  a 
happens  with  the  ship  in  the  admiralty.    It  need  not  even  be  a  tangiblel  I 
thing  at  all,  as  aafflciently  appears  by  the  case  of  the  probate  of  nilU.I  '^^  I^P^ 
Person  is  cat!  on  and  naming  the  rea  as  defendant  are  mere  symbols,  not) 
theeaseotial  matter.    They  are' fictions,  conreDiently  expressing  the 
nature  of  the  process  and  the  result,  nothing  more. 

It  is  true,  as  an  historical  fact,  that  these  symbols  ten  need  in  admi- 
ralty proceedings ;  and  also,  i^ain,  merely  as  an  historical  fact,  that 
proceedings  in  rem  have  been  confined  to  cases  where  certain  classes  of 
claims,  although  of  very  divers  sorts,  for  indemnification  for  injury,  for 
wages,  for  salvt^,  etc.,  are  to  be  asserted.  But  a  ship  is  not  a  person. 
It  cannot  do  a  wrong  or  make  a  contract.  To  say  that  a  ship  has  com- 
mitted a  tort  is  merely  a  shorthand  way  of  saying  that  you  have  decided 
to  deal  with  it  as  if  it  had  committed  one,  because  some  man  has  com- 
mitted one  in  fact.  There  is  no  a  priori  reason  why  any  otlier  claim 
should  not  be  enforced  in  the  same  way.  If  a  claim  for  a  wrong  com- 
mitted by  a  master  may  be  enforced  against  all  interests  in  the  vessel, 
there  is  no  Juridical  objection  to  a  claim  of  title  being  enfoixied  in  the 
same  way.  The  fact  that  it  is  not  so  enforced  under  existing  practice 
affords  no  test  of  the  powers  of  the  legislature.  The  contrary  view 
would  indicate  that  you  really  believed  the  fiction  that  a  vessel  had 
an  independent  personality  as  a  fact  behind  the  law.  Furthermore, 
naming  the  rea  as  defendant,  although  a  convenient  way  of  indicating 
that  the  proceeding  is  against  property  alone,  - 
is  not  to  establish  an  infinite  personal  liability,  - 

If,  in  fact,  the  proceeding  is  of  that  sort,  and  is  w  uar  an  mv  xtunu,  ii^  ^__^  . 

is  a  proceeding  in  rem.  .  yj 

So,  as  to  gf'^urfi  rtf  thp  tvj.    It  is  convenient  in  the  case  of  a  vessel,  Aw|-*t**'*'**        f_i      -u 
in  order  to  secure  its  being  on  hand  to  abide  judgment,  although  in  the  ^ij  oL^'^l.  "^  "H^^ 
case  of  a  suit  against  a  man  jurisdiction  is  regarded  as  established  by 
service,  without  the  need  of  keeping  bim  in  prison  to  await  judgment. 
It  is  enough  that  the  personal  service  shows  that  he  could  bavc  been  | 
■ei7.od  iind  imprisoned.     Seizure,  to  be  sure,  is  said  to  be  notice  to  the.   r^^tZ*JL 
owner.     Scott  «.  Shearman,  2  W.  Bl.  977,  979  ;  Mankin  v.  Chandler,/  '<l*-*^^"^ 
2  Brock.  125,  127,  Fed.  Cas.  No.  9030.     But  fastening  the  process  or] 
a  copy  to  the  mast  would  seem  not  necessarily  U>  depend  for  its  effect!  ,,v-^  ■ 


t^nient  way  of  indicating  j 

—  that  is  to  say,  that  it  .     J  ^,j^-^^ 

•,  —  is  not  of  the  essence.!  T^^T  ^1  \ 
is  to  bar  all  the  world,  Jfl  ^  ^  j 


upon  the  continued  custody  of  the  vessel  by  the  marshal.     However  i  J' 

sense  whatever  in  dectaiing  seizure  to  be  a  constitutional  condition  ot^,^ 


this  may  be,  when  we  come  to  deal  with  immovables,  there  would  be  no 


the  power  of  the  legislature  to  make  a  proceeding  in  rem.  Hamilton 
Brown,  161  U.  S.  256,  27i.  The  land  cannot  escape  from  the  jurisdic- 
tion, and,  except  as  security  against  escape,  seizure  is  a  mere  form  of 
no  especial  sanctity,  and  of  much  possible  inconvenience.  >      i 

I  do  not  wish  to  ignore  the  fact  that  seizure,  when  it  means  real  1^^'' ' 
dispossession,  is  another  security  for  actual  notice.     But  when  it  is  '  /       ^ 
considered  how  purely  formal  auch  an  act  may  be,  and  that  even  ad-     '>•■"'' 
verse  possession  is  possible  without  ever  coming  to  the  knowledge  of 
21 


J^'l^ 
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a  reasonably  alert  owner,  I  cannot  think  that  the  presence  or  absence 

yP         of  the  form  makes  a  constitutional  difference ;  or,  rather,  to  express 

t  ^y^'  1^}'  ^^^  ^'''^  more  cautiously,  I  cannot  but  think  that  the  immediate 

V;^/  'Irecording  of  the  claim  is  entitled  to  equal  effect  from  a  coDstitutional 

\fc?\,  . .  f  point  of  view.     I  am  free  to  confess,  however,  that,  with  the  rest  of  my  • 

■^y\7^  brethren,  I  think  the  act  ought  to  be  amended  in  the  direction  of  still      i   \    \ 


f^ 


€^^ 


X^/'   \  K^  further  precautions  to  secure  actual  notice  before  a  decree  is  entered, 

.  ^^\  And  that,  if  it  is  not  amended,  the  Jndges  of  the  court  ought  to  do 

A,  all  that  is  in  their  power  to  satisf^'  themselves  that  there  has  been  no 

^  failure  in  this  regard  before  they  admit  a  title  to  registration.  .        , 

The  quotations  which  we  have  made  show  the  intent  of  the  statute  ]y^ 
to  bind  the  land,  and  to  make  the  proceedings  adverse  to  all  the  world, 
even  if  it  were  not  stated  in  sect.  S5,  or  if  the  amendment  of  1899  did 
not  expressly  provide  that  they  should  be  proceedings  in  rem.  St. 
1899,  c.  131,  S  1.  Kotice  is  to  be  posted  on  the  land  Just  as  admi- 
ralty process  is  fixed  to  the  mast.  Any  person  claiming  an  interest 
may  appear  and  be  heard  (sect.  S4). 

But  perhaps  the  classification  of  the  proceeding  is  not  so  important 
as  the  course  of  the  discussioD  thus  far  might  seem  to  imply.  1  have 
pursued  tliat  course  as  one  which  is  satisfactorj'  to  my  own  mind ;  but, 
for  the  purposes  of  decision,  a  majority  of  the  coart  prefer  to  assume 
that  in  cases  in  which,  tinder  the  constitutional  requirements  of  due 
process  of  law,  it  heretofore  has  been  necessary  to  give  to  parties  inter- 
ested actual  notice  of  the  pending  proceeding  by  personal  service  or  its 
equivalent,  in  order  to  render  a  valid  judgment  against  them,  it  is  not 
in  the  power  of  the  legislature,  by  changing  the  form  of  the  proceeding 
fVom  an  action  inpenonam  to  a  suit  in  rem,  to  avoid  the  necessity  of 
giving  snch  a  notice,  and  to  assume  that,  under  this  statute,  personal 
rights  in  property  are  so  involved,  and  may  be  so  affected,  that  effectual 
notice,  and  an  opportunity  to  be  heard,  should  be  given  to  all  claimants 
who  are  known,  or  who  by  reasonable  effort  can  be  ascertained. 
It  would  hardly  be  denied  that  the  statute  takes  great  precautions  to 
.  !  .it^-'       discover  outstanding  claims,  as  we  already  have  shown  in  detail,  or 

*i\\  "tttt  '-■■\  V"  ■  t  jt'i*^  notice  by  publication  is  sufBcient  with  regard  to  claimants  outside 

j)'  i  L(  '^'^'    -     ^^'^  State.    With  r^ard  to  claimants  living  within  the  State,  and  re- 

(■y^''  I    mining  undisoovered,  notice  by  publication  must  suffice,  of  necessity. 

{  ;i>' J  '(    As  to  claimants  living  within  the  State  and  known,  the  question  seems  to 
f'^     ,        I  ^iti!omedown  to  whether  we  can  say  that  there  is  a  coDBtitutional  difference 
"  '["■      "  between  sending  notice  of  a  suit  by  a  messenger  and  sending  it  by  the 


5>lU^f' 


:ui' 


post-office,  besides  publishing  in  a  newepaper,  recording  in  the  registry, 


,  I   I   ^u ' ' '   ,  and  posting  on  the  land.    It  must  be  remembered  that  there  is  no  con- 

^'-^    ,  .     ,  ^ , . '  stitutional  requirement  that  the  summons,  even  in  a  personal  action, 

^  c  i     "  shall  be  served  by  an  officer,  or  that  the  copy  served  shall  be  officially 

,  _/.-  attested.     Apart  firom  lotal  practice,  it  may  be  served  by  any  indif- 

.   "     .'  ferent  person.     It  may  be  served  on  residents  by  leaving  a  copy  at  the 

isst  and  usual  place  of  abode.     When  we  are  considering  a  proceeding 

"'  of  this  kind,  it  seems  to  us  within  the  power  of  the  legislature  to  say 
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thst  the  mail,  as  it  is  maiuiged  in  MasBacbusetts,  is  a  sufficient  meB* 
senger  to  convey  the  notice,  when  other  means  of  notifying  the  party, 
like  publishing  aod  posting,  also  are  required.  We  agree  that  such  an 
act  as  this  b  not  to  be  upheld  witbont  anxiety.  But  the  difference  In 
degree  between  the  case  at  bar  and  one  in  which  the  constitutioualUy 
of  the  act  would  be  unquestionable  seems  to  us  too  small  to  warrant  a 
distiDctioD.  If  the  statute  is  within  the  power  of  the  legislature,  it  is 
not  for  us  to  orilicise  the  wisdom  or  expediency  of  what  the  legislature 
has  done. 

We  do  not  think  it  necessary  to  refer  to  the  elaborate  collection  of 
statutes  presented  by  the  attorney-general  for  the  purpose  of  showing 
that  the  principle  of  the  present  act  is  old.  Although  no  question  Is 
made  on  that  point,  we  may  mention  that  an  appeal  is  giyen  to  the 
Superior  Court,  with  the  right  to  claim  a  jury.  In  our  opinion,  the 
main  objection  to  the  act  faUs.  See  Shepherd  v.  Ware,  46  Minn.  174, 
48N.W.  778;  People  r.  Simon,  176  lU.  165,  52  N.  E.910;  Short  v. 
Caldwell,  155  Mass.  57,  59,  28  N.  £.  1124;  Loring  v.  Bildreth,  170 
UaBB.  328,  49  N.  K.  652.> 

LoBDto  and  Lathbop,  JJ.,  dissented. 


SECTnoN  n. 

PKBSOMAL  JUBI6t>ICnOir. 


BUCHANAX  ».   BUCEBR. 
KiKo's  Bkkch.    1808. 
[Beporitd  9  Ea*.  192.] 
The  plaintiff  declared  in  assumpsit  for  £2,000  on  a  foreign  Judgment 
of  the  Island  Court  in  Tobi^o ;  and  at  the  trial  ( Vide  1  Campbell's 
NL  Fri.  Cas.  63)  before  Lord  Etlenborough,  C.  J.,  at  Guildhall,  pro- 
duced a  copy  of  the  proceedings  and  Judgment,  certified  under  the 
handwriting  of  the  Chief  Justice  and  the  seal  of  the  island,  which 
were  proved ;  which,  after  containing  an  entry  of  the  declaration,  set 
oat  a  summons  to  the  defendant,  therein  described  as  "formerly  of 
the  city  of  Dunkirk,  and  now  of  the  city  of  London,  merchant,"  to 
appear  at  the  ensuing  court  to  answer  the  plaintiff's  action ;  which 
summons  was  returned  "served,  etc.,  by  nailing  up  a  copy  of  the 
declaration  at  the  oourt-house  door,"  etc.,  on  which  Judgment  was 
afterwards  given  by  default.     Whereupon  it  was  objected,  that  thef 
judgment  was  obtained  against  the  defendant,  who  never  appeared  tot 
have  been  within  the  limits  of  the  island,  nor  to  have  had  any  attomeyl 
there ;  nor  to  have  been  in  any  other  way  sabject  to  the  Juriadiotioo  of 
1  The  Ttnuundcr  of  the  opinion  and  the  ditMUtiiig  opinion  an  omitted.  —  En. 
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tlie  coort  at  the  time  ;  and  was  thererore  a  nullity.  Anil  of  this  opiDioQ 
was  Lord  Elleaborough  ;  tUougti  it  was  alleged  (of  wbicii  however  tbere 
was  DO  other  than  parol  proof)  tliat  this  mode  of  suoimoiiingabsentees 
was  warranted  by  a  law  of  the  island,  and  was  uomnionlj'  prai^tised 
(here  i  and  the  plaintiff  was  thereupon  noneuited.    And  now 

Toddy  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  an 
affidavit  verifying  the  island  law  upon  this  subject,  which  stated, 
"That  every  defendant  against  whom  any  action  sliall  be  entered, 
shall  be  served  with  a  summons  and  an  office  copy  of  the  declaration, 
with  a  copy  of  the  account  annexed,  if  any,  at  the  same  time,  by  the 
Provost  Marshal,  etc,  six  days  before  the  sitting  of  the  next  court, 
etc. ;  and  the  Provost  Marshal  is  required  to  serve  the  same  on  each 
defendant  in  person.  But  if  such  defendant  cannot  be  found,  and  is 
not  absent  from  the  island ;  then  it  shall  be  deemed  good  service  by 
leaving  the  summone,  etc.,  at  his  most  usual  place  of  abode.  And  if 
the  defendant  be  absent  from  tbe  island,  and  bath  a  power  of  attorney 
recorded  in  the  aecretary's  or  registrar's  office  of  Tobago,  aud  the 
attorney  be  resident  in  the  island,  or  any  manager  or  overseer  on  Ida 
plantation  in  the  island,  the  service  shall  be  either  upon  such  attorney 
personally,  or  by  leaving  it  at  his  last  place  of  abode,  or  upon  such 
overseer  or  manager  personally,  or  by  leaving  it  at  the  house  upon  the 
defendant's  plantation  whei'o  the  overseer  or  manager  usually  resides. 
But  if  no  such  attorney,  overseer,  or  manager,  then  the  nailing  up  a 
copy  of  the  declaration  and  summons  at  tbe  entrance  of  the  court- 
house shall  be  held  good  service." 

Lord  Ellenborough,  C.  J.  There  is  no  foundation  for  this  motion 
even  upon  the  terras  of  the  law  disclosed  in  the  affidavit.  By  persons 
absent  from  the  island  must  necessarily  be  understood  persons  who 
have  been  present  and  within  tlie  jurisdiction,  so  as  to  have  been 
subject  to  tbe  process  of  tbe  court ;  but  it  can  never  be  applied  to  a 
person  who  for  aught  appears  never  was  present  within  or  subject  to 
the  Juriedlction.  Supposing,  however,  that  the  act  had  said  in  terras, 
that  though  a  person  sued  in  the  island  had  never  been  present  within 
tjie  jurisdiction,  j'et  that  it  should  bind  him  upon  proof  of  nailing  up 
the  summons  at  the  court  door  :  how  could  that  be  obligatory  upon  the 
subjects  of  other  countries?  Can  the  island  of  Tobago  pass  a  law  to 
bind  the  rights  of  the  whole  world?  Would  the  world  submit  to  such 
an  assumed  Jurisdiction?  The  law  itself,  however,  fairly  construed, 
does  not  warrant  such  an  inference:  for  "absent  from  the  Island" 
must  be  taken  only  to  apply  to  persons  who  had  been  present  tbere, 
and  were  subject  to  the  jurisdiction  of  tbe  court  out  of  which  tbe 
process  issued  ;  and  as  nothing  of  that  sort  was  in  proof  here  to  show 
that  the  defendant  was  subject  to  the  jurisdiction  at  the  time  of  com- 
mencing the  suit,  there  is  no  foundation  for  raising  an  assumpsit  in  law 
upon  the  Judgment  so  obtained.     Per  Curiam,  Rule  refused.^ 

1  Ace  Wood  n.  Wiitkitison,  17  Conn.  BnO ;  llowel]  v.  Gordon,  *0  Ga.  302 ;  Beard 
V.  Beard,  21  led.  321 ;  Rand  v.  Hanson,  1S4  Masa.  87 ;  Cocke  d.  Brewer,  $3  Uua. 


,v  Google 


SECT.   IL]  DOUGLAS  V.   FOBKEST.  J^^a,.*,-^    ^  ^"^ 


DOUGLAS  e.  FORREST. 

CouKT  OF  Common  Pleas.     1828. 

[Reports  1  m»gliam,  eSS.] 

Best,  C.  J.'  This  was  an  action  brought  by  tbe  osslgneeB  of  Stein 
and  Co.,  bankrupts,  against  the  executor  of  tbe  will  of  Jobn  Hunter. 

On  the  Slst  May,  179^,  the  testator  acknowledged  bimself  to  be 
indebted  to  Stein  and  Co.  in  the  sum  of  £447  6«.  %d. ;  and  on  the 
11th  June,  in  tUe  same  year,  he  acknowledged  that  be  owed  £75  to 
Robert  Smith,  one  of  the  bankrupts,  and  one  of  tbe  firm  of  Stein  and 
Co.  These  debta  were  contracted  in  Scotland,  of  which  countiy  the 
deceased  was  a  native,  and  in  which  he  had  a  heritable  property. 
Shortly  after  the  year  1799,  tbe  deceased  went  to  India.  He  died  in 
India  in  1817,  having  never  revisited  Scotland. 

On  the  25th  February,  1802,  two  decrees  were  pronounced  in  tbe 
Court  of  Session  in  Scotland  against  the  deoeased,  one  at  the  instance 
of  Stein  and  Co.,  and  the  other  at  the  instance  of  Robert  Smith.  In 
the  first  of  these  the  deceased  was  ordered  to  pay  to  Stein  and  Co. 
£447  6s.  Zd.,  with  interest,  from  the        day  of  tiesides  expenses 

of  process,  etc.  In  the  second  decree  tbe  deceased  was  ordered  to  pay 
Robert  Smith  the  sum  of  £75,  with  interest,  from  the        of  , 

besides  expenses  of  process,  etc.  It  appeared,  from  these  decrees, 
that  the  deceased  was  out  of  Scotland  at  the  time  the  proceedings 
were  instituted  in  these  causes.  He  never  had  any  notice  of  those 
proceedings.  The  decrees  stated,  that  the  deceased  had  been  (accord- 
ing to  the  Iftw  of  Scotland)  summoned  at  the  market  cross  of  Edinburgh, 
and  at  the  pier  and  shore  of  Leith.  A  Scotch  advocate  proved,  that, 
by  the  law  of  Scotland,  the  Court  of  Session  might  pronounce  judgment 
against  a  native  Scotchman  who  had  heritable  property  in  that  country, 
for  a  debt  contracted  in  Scotland,  although  the  debtor  had  no  notice  of 
any  of  tbe  proceedings,  and  was  out  of  Scotland  at  tbe  time.  After 
snch  proclamations  as  were  mentioned  in  these  decrees  had  been  made, 
the  same  witness  proved,  that  a  person  against  whom  such  a  decree  was 
pronounced  might,  at  any  time  within  forty  years,  dispute  the  merits 
of  such  decree;  but  that  after  the  expiration  of  forty  years,  it  was 
conclusive  against  him,  and  all  who  claimed  under  him. 

By  a  decree  of  the  Court  of  Session,  of  the  date  of  the  5th  July,  1804, 
that  court  adjudged  that  certain  property  which  the  deceased  possessed 
in  Scotland  should  belong  to  Robert  Smith  and  his  heirs,  in  payment 
and  satisfaction  of  the  sum  of  £75,  with  interest,  from  the  11th  June, 
1799.     By  another  decree  of  the  same  date,  tbe  Court  of  Sessions 

776.  g  3o.  823  ;  Whittier  n.  Wendell,  7  N.  H.  257  ;  Scbwinger  v.  Hiakok,  G3  N.  Y. 
280;  Price  p.  Schaeffer.  191  Pa.  680,  28  Atl.  278.  — Ed. 
'  Part  of  the  opinioD  is  omitt«d.  —  Ed. 
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adjudged,  that  certain  other  property  of  the  deceased  id  Scotland 
should  belong  to  Stein  and  Co.  and  their  heirs,  in  payment  and  satis- 
faction of  the  sum  of  £447  Sa.  M.,  with  interest,  from  the  11th  of 
Jnne,  1799.  The  two  last  decrees  fill  up  the  blanks  left  in  the  first 
decrees,  by  giving  the  time  from  which  interest  was  to  be  paid  on  the 
debts,  namely,  from  the  Uth  June,  1799;  and  if  the  plaintiflTs  can 
maintain  their  action,  entitles  them  to  a  verdict  for  the  sum  of  £862. 
The  terms  in  which  the  two  last  decrees  are  expressed,  seem  to  import 
that  the  lands  adjudged  to  Stein  and  Co.  and  Smith  were  given  to  and 
accepted  by  them,  in  satisfaction  of  these  debts;  but  this  cannot  be 
the  true  construction  of  these  decrees,  because  none  of  the  decrees  arc 
conclusive  agiiinBt  the  deceased  and  those  who  claim  under  him,  until 
the  expiration  of  forty  years  from  the  time  of  pronouncing  the  two  first 
decrees.  The  advocate  who  was  examined  in  the  cause  proved,  that 
by  the  law  of  Scotland,  these  decrees  would  not  operate  as  satisfaction 
of  the  debts,  during  the  period  that  the  debtor  had  a  right  to  dispute 
the  validity  of  the  first  judgments.  A  Scotch  statute,  which  we  have 
looked  into,  shows  the  accuracy  of  the  opinion  given  to  us  on  the 
Scotch  laws  b^-  the  learned  advocate  ;  and  I  feel  it  due  to  him  to  say. 
that,  ftOTD  the  manner  in  which  he  gave  his  evidence,  the  clearness  and 
precision  with  which  he  explained  the  grounds  of  his  opinion,  I  have 
no  doubt  that  he  is  extremely  well  acquainted  with  the  Scotch  law,  and 
that  we  may  safely  rely  on  every  part  of  his  evidence. 

The  two  last  decrees,  proving  that  interest  was  to  run  (Vom  1799, 
and  the  testimony  of  the  learned  advocate,  who  proved,  that  when 
decrees  adjudged  that  interest  should  be  paid,  but  did  not  show  the 
time  from  which  it  was  to  run,  iutereat  wqp  payable  fVom  the  time  of 
the  citation, — disposes  of  the  objection  that  no  interest  could  be 
recovered  upon  these  decrees. 

The  plaintiffs  rested  their  claim  on  these  decrees.  The  defendant 
insisted  that  these  decrees  would  not  support  an  action  In  our  courts, 
because  they  were  repugnant  to  the  principles  of  Justice,  having  been 
pronounced  whilst  the  deceased  was  at  a  great  distance  from  Scotland, 

id  without  any  notice  given  to  him  that  any  proceedings  were  insti- 
tuted against  him.  This  defence  was  made  on  the  general  issue.  The 
defendant  also  pleaded,  that  the  plaintiff's  cause  of  action  did  not 
aocrue  within  six  years  before  the  commencement  of  the  suit.  To  this 
tlicre  was  a  replication,  that  the  deceased,  at  the  time  wlien  the  cause 
of  action  accrued,  was  beyond  seas,  and  remained  beyond  the  seas 
until  the  year  1817,  when  he  died;  and  that  the  plaintiffs  sued  out 
their  writ  against  the  defendant  within  six  jears  after  he  Qrst  took  on 
himself  the  burthen  and  execution  of  the  will  of  the  deceased  in 
Great  Britain,  and  that  he  had  uo  other  executor  in  Great  Britain. 
This  replication  was  fully  proved,  and,  therefore,  the  issue  taken  on  it 
was  properly  found  for  the  plaintiffs. 

The  questions  to  be  decided  are,  first,  whether  an  action  can  be 
maintained  in  England  on  these  judgments  of  the  Court  of  Session  in 
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Scotland ;   secondly,  whether  the  replieation  is  an  answer  to  the  pleaa 
of  the  statute  of  limitations. 

On  the  first  question  we  agree  with  the  defendant's  counsel,  that  if 
these  decrees  are  repugnant  to  the  principles  of  aDiversfll  Justioe,  this 
coart  onght  not  to  give  effect  to  them  ;  bat  we  think  that  these  decrees 
are  perfectly  consistent  with  the  principles  of  justice.  If  we  held  that 
they  were  not  coasistent  with  the  principles  of  justice,  we  should  con- 
demn the  proceedings  of  some  of  our  own  courts.  If  a  debt  beL 
contracted  within  the  city  of  London,  and  the  creditor  issues  a  snmJ  i 
mons  against  the  debtor  to  which  a  return  is  made,  that  the  debtor  hath 
nothing  within  the  city  by  which  he  may  be  summoned, 
words,  bath  nothing  by  the  seizure  of  which  his  appearance 
forced,  goods  belonging  to  the  debtor  in  the  hands  of  a  third  person, 
or  money  due  from  a  third  person  to  the  debtor,  may  be  attached ;  and 
unless  the  debtor  appears  within  a  year  and  a  day,  and  disputes  hla 
debt,  he  is  forever  deprived  of  his  property  or  the  debts  due  to  biio. 

In  such  cases  the  defendant  may  be  in  the  East  Indies  whilst  the 
proceedings  are  going  on  against  blm  In  a  oonrt  in  London,  and  may 
not  know  that  any  such  proceedings  are  institnted.  Instead  of  the 
forty  years  given  by  the  Scotch  law,  he  has  only  one  year  given  to  him 
to  appear  and  prevent  a  decision  that  finally  transfers  from  him  bis 
property.  Lord  Chief  Justice  De  Grey  thought  this  custom  of  foreign 
attachment  was  an  unreasonable  one,  but  It  has  existed  from  the  earliest 
times  in  London,  and  in  other  towns  tn  England,  and  In  many  of  our 
colonies  from  their  first  establishment  Lord  Chief  Justice  De  Grey  and 
the  Court  of  Common  Fleas,  after  much  consideraUon,  decided  against  the 
validity  of  the  attachment,  according  to  the  report  of  Fisher  v.  Lane  in 
3  Wilson,  297,  because  the  party  objecting  to  it  had  never  been  sum- 
moned or  had  notice.  The  report  of  the  same  case  in  3  Blackstone, 
834,  shows  that  the  court  did  not  think  a  personal  summons  necessar}', 
or  any  summons  that  could  convey  any  information  to  the  person  enm- 
moned,  but  a  summons  with  a  return  of  nihil;  that  is,  such  a  summons 
as  I  have  mentioned,  namely,  one  that  shows  that  the  debtor  Is  not 
within  the  city,  and  has  nothing  there,  by  the  seizing  of  which  be  may 
be  compelled  to  appear.  The  5i  G.  III.  c.  137  not  only  recognizes  the 
practices  on  which  these  decrees  are  founded,  as  being  according  to  the 
law  of  Scotland,  but  enacts,  that  on  notices  being  given  at  the  market 
cross  at  Edinburgh,  and  on  the  pier  and  shore  of  Leith,  to  debtors  out 
of  the  kingdom,  in  default  of  their  appearance  the  creditors  may  Issue 
a  sequestration  agwnst  their  effects.  Can  we  say  that  a  practice  which 
the  legislature  of  the  United  Kingdom  has  recognized  and  extended  to 
other  cases  is  contrary  to  the  principles  of  justice? 

A  natural-born  subject  of  any  country,  quitting  that  country,  bnt^ 
leaving  property  under  the  protection  of  its  law,  even  during  his 
absence,  owes  obedience  to  Uiose  laws,  particularly  when  those  laws 
enforce  a  moral  obligation. 

The  deceased,  before  he  left  his  native  country,  acknowledged,  under 
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his  haad,  tbtd,  be  owed  the  debts ;  be  was  under  a  moral  oblig&tion  to 
discharge  those  debts  as  soon  as  be  could.  It  must  be  taken  for 
granted,  from  tbere  being  no  plea  of  flene  administravit,  that  tbe 
deceased  bad  the  meaoB  of  paying  what  was  due  to  the  bankrupts. 
The  law  of  Scotland  has  only  enforced  the  performance  of  a  moral 
obligation,  by  making  bis  executor  pay  what  he  admitted  was  due, 
with  iotereet  during  tbe  time  that  he  deprived  bis  creditors  of  their  just 
debts. 

Tbe  reasoning  of  Lord  EUenborough,  in  the  case  of  BuchauaD  v. 
Rucker  (1  Campb.  6S,  and  9  East,  192),  is  in  favor  of  these  decrees. 
Speaking  of  a  case  decided  by  Lord  Kenyon,  his  Lordship  says,  in 
that  case  the  defendant  had  property  in  the  island,  and  might  be  con- 
sidered as  virtually  present.  The  court  decided  against  the  validity 
of  tbe  attachment^  because  it  did  not  appear  that  the  party  attach^ 
ever  was  in  the  island,  or  bad  any  property  in  it.  In  both  these 
re^>ects  that  case  is  unlike  the  present.  In  the  case  of  Cavan  v. 
Stewart,  Lord  EUenborough  says,  you  must  prove  him  summoned, 
or,  at  least,  that  he  was  once  in  the  island  of  Jamaica,  when  the 
attachment  issued. 

To  be  sure  if  attachments  isened  against  persons  who  never  were 
within  the  Jurisdiction  of  the  court  issuing  them  could  be  supported 
Jind  enforced  in  tbe  country  in  which  the  person  attached  resided,  tbe 
l^slature  of  any  oonntry  might  anthorize  their  courts  to  decide  on  the 
rights  of  parties  who  owed  no  allegiance  to  the  government  of  such 
country,  and  were  under  no  obligation  to  attend  its  courts,  or  obey  its 
laws.  We  confine  our  Judgment  to  a  case  where  the  party  owed  alle- 
^ance  to  the  country  in  which 'the  Judgment  was  so  given  against  him, 
from  being  bom  in  it,  and  by  the  laws  of  which  country  his  property 
was,  at  the  time  those  Judgments  were  given,  protected.  The  debts 
were  contracted  in  the  country  in  which  tbe  Judgments  were  given, 
whilst  the  debtor  resided  in  it. 


SCHIBSBY  «..   WESTENHOLZ. 

Qdern's  Bench.     1870. 

[Repartid  Laa  Rtporii,  6  Qnten'i  Bench,  155.] 

Blackbdrh,  J.     This  was  an  action  on  a  Judgment  of  a  French  triba- 

nal  given  against  the  defendants  for  default  of  appearance. 

Tbe  pleas  to  the  action  were,  amongst  others,  a  plea  of  never  in- 
debted, and,  thirdly,  a  special  plea  asserting  that  the  defendants  were 
not  resident  or  domiciled  in  France,  or  in  any  way  subject  to  the  Juris* 
diction  of  the  French  court,  nor  did  tbey  appear ;  and  that  tbey  were 
not  summoned,  nor  hod  any  notice  or  knowledge  of  the  pending  of  the 
proceedings,  or  any  opportunity  of  defending  tliemselves  therefrom. 
On  these  pleas  issue  was  Joined. 
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On  tlie  trial  before  me  the  evideace  of  a  FrencU  avocat  was  given, 
by  which  it  appeared  ttiat  by  the  law  of  France  a  French  subject  may 
sue  a  foreigner,  though  not  resident  in  France,  and  that  for  this  pur- 
pose an  alien,  if  resident  in  Frauce,  was  considered  by  the  French  law 
as  a  French  subject.'  The  mode  of  citation  in  such  a  case,  acoprdiog 
to  the  French  law,  is  by  serving  the  summons  on  the  Procurcur  Im- 
perial If  the  foreign  defendant  thus  cited  does  not  within  one  month 
appear,  judgment  may  be  given  against  him,  but  he  may  still,  at  any 
time  n-ithin  two  months  after  judgment,  appear  and  be  heard  on  the 
naerits.  After  that  lapse  of  time  the  judgment  is  final  and  conclusive. 
The  practice  of  the  imperial  government  is,  in  such  a  case,  to  forward 
the  summons  thus  served  to  the  consnlate  of  the  country  where  the  de- 
fendant is  resident,  with  directions  to  intimate  the  summons,  if  prac- 
ticable, to  the  defendant ;  but  this,  as  was  explained  by  the  avocat,  is 
not  required  by  the  French  law,  but  is  simply  done  by  the  imperial 
government  voluntarily  from  a  regard  to  fair  dealing. 

It  appeared  by  other  evidence  that  the  plaintiff  in  this  case  was  a 
Dane  resident  in  France.  The  defendants  were  also  Danes,  resident 
in  London  and  carrying  on  business  there.  A  written  contract  had 
been  made  between  the  plaintiff  and  defendants,  which  was  in  English, 
and  dated  in  London,  but  no  distinct  evidence  was  given  as  to  where 
it  was  signed.  We  think,  however,  that,  if  that  was  material,  the  fair 
intendment  from  tlie  evidence  was  that  it  was  made  in  London,  By 
this  contract  the  defendants  were  to  ship  in  Sweden  a  cargo  of  Swedish 
oats  free  on  l>oard  a  French  or  Swedish  vessel  for  Caen,  in  France,  at 
a  certain  rate  for  all  oats  delivered  at  Caen.  Payment  was  to  be  made 
on  receipt  of  the  shipping  documents,  but  subject  to  correction  for 
excess  or  deficiency  according  to  what  might  turn  out  to  be  the  delivery 
at  Caen.  From  the  correspondence  it  appeared  that  the  plaintiff  as- 
serted, and  the  defendants  denied,  that  the  delivery  at  Caen  was  stiort 
of  the  quantity  for  which  the  plaintiff  had  paid,  and  that  the  plaintiff 
made  some  other  complaints  as  to  the  condition  of  the  cargo,  which 
were  denied  by  tlie  defendants.  The  plaintiff  very  plainly  told  the  de- 
fendants that  if  they  would  not  settle  the  claim  he  would  sue  them  in 
the  French  courts.  He  did  issue  process  in  the  manner  described,  and 
the  French  consulate  in  London  served  on  the  defendants  a  copy  of  the 
citation. 

The  following  admissions  were  then  made,  namely:  that  the  jndg- 
ment  was  regular  according  to  French  law;  that  it  was  given  in  favor 
of  the  plaintiff,  a  foreigner  domiciled  in  France,  against  the  defendants, 

1  See  Article  14  of  the  Code  Ciril ;  "L'etnnK^r  roSma  non  rdsidaut  en  Frsoce 
pouna  Itre  ati  devant  lea  tribniiBax  fran^nis,  pour  I'execiition  das  obligations  par  luj 
iroiitracttes  en  France  avec  un  fran^aia  ;  il  ])oinTa  £tre  traduit  devant  les  tribuuaiix  da 
France  poat  leg  obliKationB  par  lui  contract^«a  en  pays  dtraDf^r  enven  des  frnn^iB." 

Code»  Annot^a  da  Sirey :  Code  Civil,  Art.  1  *,  Nota  42 :  "  Un  itrangor  qni  a  una 
maiaoQ  da  commerce  ^tablie  et  patanta  en  France,  pent,  auam  bien  qn'un  baogau, 
Maigner  un  autre  Stranger  dev»nt  un  tribunal  fran^ais." 
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termiDed,  whether  the  derendant  in  the  particnlar  suit  was  each  a  per- 

U.son  as  to  be  bound  by  the  judgment  which  it  is  soaght  to  enforce. 
1  t  ^"^^^^ i      ^*"'  *"^  '''''  ^^  think  some  things  are  quite  clear  on  principle.     If  the 

V^V*'\\^         I  "^cfendaDtS  had  been  at  the  time  of  the  judgment  subjects  of  the  coun- 
\*^\\'-  \^  I  ^^^  whose  Judgment  is  sought  to  be  enforced  agftinst  them,  we  think 

J  !>!*-  ■  that  its  laws  would  have  bound  them.     Again,  if  the  defendants  had 

■been  at  the  time  when  the  suit  was  commenced  resident  in  the  country, 
_  Iso  as  to  have  the  benefit  of  its  laws  protecting  them,  or,  as  it  is  some- 

lI  iJ-*t^**^  pimes  expressed,  owing  temporary  allegiance  to  that  country,  we  think 

fr'^^^  t         kbat  its  laws  would  have  bound  them. 

.  * .  tfft^  I  If  at  the  time  when  the  obligation  was  coutracted  the  defendants 
W*"^^l  \\  I  were  within  the  foreign  country,  but  left  it  before  the  suit  was  insti- 
i    pw*'*^'^  *  lt>A  Ituted,  we  should  be  inclined  to  think  the  laws  of  that  country  bound 

J  .      _  jk  ****l\  Uhem  ;  though  before  finally  deciding  this  we  should  like  to  hear  the 

question  argued.     But  every  one  of  those  suppositions  is  negatived  in 
tLe  present  case. 

Again,  we  think  it  clear,  upon  principle,  that  if  a  person  selected, 
•s  plaintiff,  the  tribunal  of  a  foreign  country  as  the  one  in  which  he 
would  sue,  he  could  not  afterwards  say  that  the  judgment  of  that 
tribunal  was  not  binding  upon  him. 

In  the  case  of  General  Steam  Navigation  Company  v,  Guiilou,  11 
M.  &.  W.  877,  894,  on  a  demurrer  to  a  plea,  Parke,  B.,  in  delivering 
the  considered  Judgment  of  the  Court  of  Exchequer,  then  consisting  of 
Lord  Abinger.C.B.,  Parke,  Alderson,  and  Gurney,  BB.,  thus  expresses 
himself:  "  The  substance  of  the  pica  is  that  the  cause  of  action  has 
been  already  ai^udicated  upon,  in  a  competent  court,  against  the  plain- 
tiSs,  and  that  the  decision  is  binding  upon  them,  and  that  they  onght 
not  to  be  permitted  again  to  litigate  the  same  question.  Such  a  plea 
ouglit  to  have  had  a  proper  commencement  and  conclusion.  It  be- 
comes, therefore,  unnecessary  to  give  any  opinion  whether  the  pleas 
are  bad  in  substance ;  but  it  is  not  to  be  understood  that  we  feel  much 
doubt  on  that  question.  They  do  not  state  that  the  plaintiffs  were 
French  subjects,  or  resident,  or  even  present  in  France  when  the  suit 
began,  so  as  to  be  bound  by  reason  of  allegiance  or  temporary  pres* 
ence  by  the  decision  of  a  French  court,  and  they  did  not  select  the 
tribunal  and  sue  as  plaintiffs,  in  any  of  which  cases  the  determination 
might  have  possibly  bound  them.  They  were  mere  strangers,  who  put 
forward  the  negligence  of  the  defendant  as  an  answer,  in  an  adverse 
suit  in  a  foreign  country,  whose  laws  they  were  under  no  obligation 
to  obey," 

It  will  be  seen  from  this  that  those  very  learned  Judges,  besides  ex- 
pressing an  opinion  conformable  to  onrs,  also  expressed  one  to  the 
etTect  that  the  plaintiff^  in  that  suit  did  not  put  themselves  under  an 
obligation  to  obey  the  foreign  Judgment,  merely  by  appearing  to  defend 
lliemselves  against  it.  On  the  other  band,  in  Simpson  v.  Fogo,  1  John. 
&  H.  18,  29  L.  J.  (Ch.)  657,  1  Hem.  &  M.  195,  32  L.  J.  (Ch.)  249, 
where  the  mortgagees  of  an  English  ship  had  oome  into  the  courts  of 
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LouisiftDa,  to  endeavor  to  prevent  the  sale  of  their  ship  seized  under 
ao  execution  against  the  mortgagors,  and  the  courts  of  Louisiana  de- 
cided against  tbem,  the  Vice-GhaDcellor  and  the  verj-  learned  counsel 
who  argued  in  the  case  seem  all  to  have  taken  it  for  granted  that  the 
decision  of  the  court  in  Louisiana  would  have  bound  the  moi'tgogecs 
bod  it  not  been  in  contemptuous  disregard  of  English  lavr.  The  case 
of  General  Steam  Navigation  Company  v.  Guillou,  11  M.  &W.  877, 
waa  not  referred  to,  and  therefore  cannot  be  considered  as  dissented 
ttom ;  but  it  seems  clear  that  they  did  not  agree  in  the  latter  part  of 
the  opinion  tiiere  expressed. 

We  think  U  better  to  leave  this  question  open,  and  to  express  do 
opinion  as  to  the  effect  of  the  appearance  of  a  defendant,  where  it  is 
so  far  not  voluntary  that  he  only  comes  in  to  tr}'  to  save  some  prop- 
erty In  the  hands  of  the  foreign  tribunal.  But  we  must  observe  that 
the  decision  in  De  Cosse  Brissac  V.  Bathbone,  6  H.  db  N.SOl,  30  L.J. 
(Ex.)  238,  is  an  authority  that  where  the  defendant  voluntarily  appears 
and  takes  the  chance  of  a  judgment  io  bis  favor  he  is  bound. 

In  Douglas  v.  Forrest,  4  Bing.  703,  the  court,  deciding  in  fiivor  of 
the  party  suing  on  a  Scotch  Judgment,  say :  "We  confine  our  judg- 
ment to  a  case  where  the  party  owed  allegiance  to  the  country  in  which 
the  judgment  was  so  given  against  him,  from  beii^  bom  in  it,  and  by 
the  laws  of  which  country  his  property  was,  at  the  time  those  judgments 
were  given,  protected.  The  debts  were  contracted  in  the  country 
in  which  the  judgments  were  given,  whilst  the  debtor  resided  in  it." 
Those  ciraumstancea  are  sit  negatived  here.  We  should,  however, 
point  out  that,  whilst  we  think  that  there  ma}'  be  other  grounds  for 
holding  a  person  bound  by  tiie  judgment  of  the  tribunal  of  a  foreign 
country  than  those  enumerated  in  Dou^s  o.  Fon-eat,  we  doubt  very 
much  whether  the  possession  of  property,  locally  situated  in  that 
country  and  protected  by  its  laws,  does  afford  such  a  ground.  It 
should  rather  aeem  that,  whilst  every  tribunal  may  very  properly  exe- 
cute process  agaiust  the  property  within  its  Jurisdiction,  the  existence 
of  such  property,  which  may  be  very  small,  affords  no  sufficient  ground 
for  imposing  on  the  foreign  owner  of  that  property  a  duty  or  obligation 
to  fblfil  the  Judgment  But  it  is  UDDecesaary  to  decide  this,  as  the  de- 
fendanta  had  in  this  case  no  property  In  France.  As  to  this,  see  Lon- 
don and  North  Western  Railway  Company  v.  Lindsay,  S  Macq.  99. 

We  think,  and  this  is  all  that  we  need  decide,  that  there  existed 
nothing  in  the  present  case  imposing  on  the  defendants  any  duty  to 
obey  the  Judgment  of  a  French  tribunal. 

We  think,  therefore,  that  the  rale  moat  be  made  absolute. 

Svle  abfolute.^ 

■  jiec  McEmne.  Zimmer,  SS  Uich.  766;  Scott  v.  Noble,  72  Ptu  115  ;  Tilliiij(hMt 
p.  Borixin,  Ic.,  Co.,  39  S.  C.  4S4, 18  S.  E.  120.  S«e  ConbeT  o.  Le;luid,  jl898]  A.  C 
G24.  — Ed. 
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SIRDAR  GURDYAL  SINGH  v.  THE  RAJAH  OF  FARIDEQTE. 
Judicial  Couicittee  of  the  Pritt  Cocncil.    ISM. 

[BepoTUd  [1B94J  Apptal  Catti,  670.] 

Thx  Judgment  of  their  lordsbipa  vas  delivered  by  the 

Earl  of  Selbobne.  The  respondent,  the  Rajah  of  Faridkote,  ob- 
tained in  the  civil  coart  of  that  native  state,  in  1879  and  1680,  two 
ex  parte  Judgments,  in  two  suits  instituted  by  him  against  the  appel- 
lant, for  sums  amounting  together  to  Rs.  76,474  llo.  Zp.,  and  costs. 
For  ali  the  purposes  of  tbe  question  to  be  now  decided,  those  two  suits 
may  be  treated  as  one ;  the  appeals  to  Her  Majesty  in  council  having 
been  consolidated.  Two  actions,  founded  on  these  Judgments,  were 
brought  by  the  rajah  i^^ust  the  appellant  in  the  conrt  of  the  assistant 
oommissioner  of  Lahore,  and  were  dismissed  by  that  court,  ou  the 
ground  that  the  judgments  were  pronounced  by  the  Faridkote  court, 
without  Jurisdiction  as  against  the  appellant.  On  appeal  to  the  addi- 
tional commissioner  of  Xiahore,  the  judgments  of  the  first  court  were 
upheld.  The  rajah  then  appealed  to  the  chief  conrt  of  the  Punjaub, 
which  differed  ^m  both  those  tribunals,  and  upheld  the  Jurisdiction  of 
the  Faridkote  court 

Faridkote  is  a  native  state,  the  r^ah  of  which  has  been  recognized 
by  Her  Majesty  as  having  an  independent  civil,  criminal,  and  fiscal 
jurisdiction.  The  judgments  of  its  courts  are,  and  ought  to  be,  regarded 
in  Her  M^esty's  courts  of  British  India  as  foreign  judgments.  The 
additional  commissioner  of  Lahore  thought  that  no  action  could  be 
brought  in  Her  Majesty's  courts  upon  a  judgment  of  a  native  state; 
but  in  this  opinion  their  lordships  do  not  concur. 

The  appellant  was  for  five  years,  beginning  in  1869,  in  the  service  of 
the  late  Rajah  of  Faridkote  as  his  treasurer ;  and  the  causes  of  action, 
on  which  the  suits  in  the  Faridkote  court  were  brought,  arose  within 
tbat  state,  and  out  of  that  employment  of  the  appellant  by  the  late 
rajah.  The  claim  made  in  each  of  the  suits  was  merely  personal,  for 
money  alleged  to  be  due,  or  recoverable  in  the  nature  of  damages,  from 
the  appellant.  It  is  immaterial,  in  their  lordships'  view,  to  the  question 
of  Jurisdiction  (which  is  the  only  question  to  be  now  decided)  whether 
the  case,  as  stated,  ought  to  be  r^arded  as  one  of  contract  or  of  tort 

The  appellant  lefl  the  late  rajah's  service,  and  ceased  to  reside  within 
his  territorial  jurisdiction,  in  1874.  He  was  from  that  time  generally 
resident  in  another  independent  native  state,  that  of  Jhind,  of  which  he 
was  a  native  subject  and  in  which  he  was  domiciled ;  and  he  never  re- 
turned to  Faridkote  after  he  left  it  in  1874.  He  was  in  Jhind  when  he 
was  served  with  certnin  processes  of  the  Faridkote  court,  as  to  which 
it  is  uuiiecesaary  for  their  lordships  to  determine  what  the  effect  wouW 
have  been  if  there  had  been  Jurisdiction.  He  disregarded  rJiem,  and 
never  appeared  in  either  of  the  suits  instituted  by  the  rajah,  or  other- 
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wise  Bubmitted  himself  to  tbat  Jarisdiction.  He  wu  aoder  no  obtiga- 
tiOD  to  do  so,  by  reason  of  the  notice  of  the  suits  which  he  thus  received 
or  otherwise,  unless  that  court  had  lawful  jurisdiction  over  him. 

Under  these  circumstances  there  was,  in  their  lordships'  opinion, 
nothing  to  take  this  case  out  of  the  general  rule,  that  the  plaintiff  must 
sue  in  the  court  to  which  the  defendant  ia  subject  at  the  time  of  suit 
{actor  aequitur  foTUm  rei),  which  is  rightly  stated  by  Sir  Robert  Phil- 
limore  (International  Law,  vol.  iv.,  s.  891)  to  "lie  at  the  root  of 
all  international,  and  of  most  domestic,  Jurisprudence  on  this  matter." 
All  Jurisdiction  is  properly  territorial,  and  extra  territoriumjtts  dicenti, 
imjmne  non  paretur.  Territorial  jurisdiction  attaches  (with  special 
exceptions)  upon  all  pereona  either  permanently  or  temporarily  resident 
within  the  territory  while  they  are  within  it ;  but  it  does  not  follow 
them  after  they  have  withdrawn  from  it,  and  when  they  are  living  in 
another  independent  country'.  It  exists  always  aa  to  land  within  the 
territory,  and  it  may  be  exercised  over  movables  within  the  territory ; 
and,  in  questions  of  status  or  succession  governed  by  domicile,  it  may 
exist  ae  to  persons  domiciled,  or  who  when  living  were  domiciled, 
within  the  territor}'.  As  between  different  provinces  under  one  sover- 
eignty (e.  g.,  under  the  Roman  Empire)  the  legislation  or  the  sovereign 
nay  distribute  and  regulate  jurisdiction ;  but  no  territorial  legislation 
can  give  Jurisdiction  which  any  foreign  court  ought  to  recognise  against 
foreigners,  who  owe  no  allegiance  or  obedience  to  the  power  which  so 
legislates. 

In  a  personal  action,  to  which  none  of  these  cansea  of  jurisdiction 
apply,  a  decree  pronounced  in  ahaerU.em,  by  a  foreign  court,  to  the  juris- 
diction of  which  the  defendant  has  not  in  any  way  submitted  himself, 
is  by  international  law  an  absolute  nullity.  He  is  under  no  obligation 
of  any  kind  to  obey  it;  and  it  must  be  regarded  as  a  mere  nullity  by 
the  courts  of  every  nation  except  (when  authorized  by  special  local 
legislation)  in  the  country  of  the  forum  by  which  it  was  pronounced. 

These  are  doctrines  laid  down  by  all  the  leading  authorities^on  inter- 
national law ;  among  others,  by  Story  (Conflict  of  Laws,  2d  ed.,  sects. 
(46,  549,  553,  554,  556,  586),  and  by  Chancellor  Kent  (Commentaries, 
vol-  L,  p.  284,  note  c,  10th  ed.),  and  no  exception  is  made  to  them,  \a 
favor  of  the  exercise  of  jurisdiction  against  a  defendant  not  otherwise 
subject  to  it,  by  the  courts  of  the  country  in  which  the  cause  of  action 
arose,  or  (in  cases  of  contract)  by  the  courts  of  the  loeuB  aolutionia. 
In  those  cases,  as  well  as  all  others,  when  the  action  is  personal,  the 
courts  of  the  country  in  which  a  defendant  resides  have  power,  and 
they  ought  to  be  resorted  to,  to  do  justice. 

The  conclusion  of  the  learned  Judges  in  the  chief  conrt  of  the  Pun- 
Jaab  is  expressed  in  the  following  sentence  of  the  Judgment  delivered 
by  Sir  Meredyth  Ftowden  in  the  first  of  the  two  actions :  — 

"  On  the  whole,  I  think  it  may  he  said,  that  a  State  assuming  to  exer- 
cise Jarisdiction  over  an  absent  foreigner,  in  respect  of  an  obligation 
arising  out  of  a  contract  made  by  the  foreigner  while  resident  io  the 
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Btftte  aad  to  be  Oilfllled  there,  is  not  actiDg  io  contraveDtioD  of  the 
general  practice  or  the  principles  of  iDteraational  law,  so  that  its  judg- 
meat  should  not  be  biDdiDg  merely  on  the  ground  of  the  absence  of  the 
defendant." 

If  this  doctrine  were  accepted,  its  operation,  in  the  enlargement  of 
territorial  jurisdiction,  would  be  vcrj  importanL  No  authority,  of  any 
relevancy,  was  cited  at  tbeir  lordsbipe'  bar  to  support  it,  except  Becquet 
V.  Macartby,  2  B.  &  Ad.  951,  and  a  passage  from  the  judgment  deliv- 
ered by  Blackburn,  J.,  in  Schibsby  v.  Westenholz. 

Of  Becquet  v.  Macarthy,  it  was  said  by  great  authority  in  Don  v. 
Lippman,  5  CI.  &  F.  1,  that  it  "  had  been  nupiwsed  to  go  to  the  verge 
of  the  law;"  and  it  was  explained  (as  their  lordships  think,  cor- 
rectly) on  tbe  ground  that  "  the  defendant  held  a  public  office  in  the 
very  colony  in  which  he  was  originally  sued."  He  still  held  that  oflSce 
at  the  time  when  he  was  sued ;  the  cause  of  action  arose  out  of,  or  was 
connected  with  it ;  and,  though  he  was  in  fact  temporarily  absent,  he 
might,  as  the  holder  of  such  an  office,  be  regarded  as  constructively 
present  in  the  plai;e  where  his  duties  required  bis  presence,  and  there- 
fore amenable  to  tbe  colonial  jurisdiction.  If  the  case  could  not  be 
distinguished  on  that  ground  from  that  of  any  absent  foreigner  who,  at 
some  previous  time,  might  have  been  in  the  employment  of  a  colonial 
government,  it  would,  in  their  lordships'  opinion,  have  been  wrongly 
decided ;  and  it  is  evident  that  Frj',  L.  J.,  in  Rousillon  v.  Ruusillon, 
U  Ch.  D.  351,  took  that  view. 

Tbe  words  of  Blackburn,  J.'s,  judgment,  in  Schibsby  v.  Westenholz, 
I  which  wei-e  relied  upon,  are  these :  — 

I  "  If,  at  tbe  time  when  the  obligation  was  contracted,  the  defendants 
Iwere  within  the  foreign  country,  but  left  it  before  the  suit  was  insti- 
tuted, we  should  be  inclined  to  think  the  laws  of  that  country  bound 
them ;  though,  before  finally  deciding  this,  we  should  like  to  hear  the 
'question  argued." 

Upon  this  sentence  it  is  to  be  observed,  that  beyond  doubt  in  such 
a  case  tbe  laws  of  the  country  in  which  an  obligation  was  contracted 
might  bind  the  parties,  so  far  as  the  interpretation  and  effect  of  the 
obligation  was  concerned,  in  whatever  fomm  the  remedy  might  be 
sought.  Tbe  learned  judge  bad  not  to  consider  whether  it  was  a  legiti- 
mate consequence  from  this,  that  they  would  be  l>ound  to  submit,  on 
the  footing  of  contract  or  otherwise,  to  any  assumption  of  jurisdiction 
over  them  in  respect  of  such  a  contract,  by  the  tribunals  of  tbe  country 
in  which  the  contract  was  made,  at  any  subsequent  time,  although  they 
might  be  foreigners  resident  abroad.  That  question  was  not  aigued, 
and  did  not  arise,  in  the  case  then  before  the  court ;  and,  if  this  was 
what  Blackburn,  J.,  meant,  their  lordships  could  not  regard  any  mere 
inclination  of  opinion,  on  a  question  of  such  large  and  general  impor- 
tance, on  which  the  judges  themselves  would  have  desired  to  hear  argu- 
ment if  it  bad  required  decision,  as  entitled  to  the  same  weight  which 
might  be  due  to  a  considereil  judgment  of  the  same  authority.    UpOD 
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the  question  itself,  which  was  determined  in  Scbibsby  v.  WeatenholZt 
Blackbura,  J.,  had  at  the  trial  formed  n  different  opinion  fh)m  that  at 
wbiuh  he  ultimately  arrived ;  and  their  lordships  do  not  douht  that,  if 
he  had  heard  argument  upon  the  question,  whether  an  obligation  to 
accept  the  forum  loci  contractus,  as  having,  Jjy  reason  of  the  contract, 
a  conventional  jurisdiction  against  the  parties  in  a  suit  founded  upon 
that  contract  for  all  future  time,  wherever  they  might  be  domiciled  or 
resident,  was  generally  to  be  implied,  he  wonld  have  eonie  (as  their 
lordships  do)  to  the  conclusion,  that  such  obligation,  unless  expressed, 
could  not  be  implied. 

Their  lordships  will  therefore  humbly  advise  Her  Majesty  to  reverse 
the  decrees  of  the  chief  conrt  of  the  Pnnjanb,  and  to  restore  those  of 
the  additional  commissioner  of  Lahore.  The  respondent  will  pay  tbs 
costs  of  the  appeals  to  the  courts  below  and  of  these  appeals. 


HENDERSON  v.   STANIFORD. 

Sdfrehe  Judicial  Coort  of  Masbacbusetts.    1870. 

[Reported  109  Mauachuitaa,  504.] 

CoKTRACT  on  a  promissory  note  dated  October  20,  1864,  made  by 
the  defendant  payable  in  one  month  to  the  order  of  the  plaintiff,  who 
was  described  in  the  writ  (which  was  dated  January  20,  1869),  as  of 
Crescent  City  in  the  county  of  Del  Norte  and  State  of  California.  The 
answer  put  the  plaintiff  to  his  proof  concerning  the  making  of  the  not«, 
and  set  up  "  tliat  if  tbe  plaintiff  shall  show  that  the  defendant  made 
the  note,  then  the  defendant  answers  that  there  is  a  judgment  upon 
said  note  in  the  county  of  Del  Norte  and  State  of  California,  against 
the  defendant  and  in  favor  of  the  plaintiff,  and  the  same  has  never 
been  reversed,  reviewed,  or  annulled,  but  is  still  in  force  against  the 
defendant  in  said  State,  where  said  contract  was  made,  and  where  said 
defendant  for  a  long  time,  to  wit^  from  the  year  1849  until  some  time 
in  the  year  1867,  had  his  residence,  —  that  he  came  to  the  State  of 
Massachusetts  some  time  in  the  year  1867,  but  with  the  intention  in  a 
short  time  of  returning  to  the  State  of  California." 

The  parties  stated  the  cose,  referring  to  the  pleadings,  admitting  the 
making  of  the  note  by  the  defendant,  and  continuing  as  follows :  "  In 
the  year  1849  the  defendant  went  from  Massachusetts  to  California, 
and  voted  and  was  taxed  there  until  he  returned  to  Massachusetts  in 
the  year  1867.  When  he  came  to  Massachusetts  it  was  his  intention 
to  return  to  California,  but  in  consequence  of  domestic  affliction  be 
has  remained  here.  While  in  California  he  had  his  residence  in  the 
township  of  Crescent,  otherwise  known  as  Crescent  City.  In  June, 
1868,  the  plaintiff  commenced  an  action  before  a  justice's  cour^  against 
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this  defendant,  in  Crescent  township  and  county  of  Del  Norte,  where 
said  defendant  had  resided,  upon  the  note  in  this  suit,  notice  of  the 
pendency  of  said  action  being  duly  given  by  publication;  and  the  same 
was  prosecuted  to  final  judgment  upon  default,  the  defendant  not 
appearing  personally  or  by  counsel.  Said  judgment  has  neyer  been 
arrested,  reversed,  reviewed,  or  annulled,  but  is  now  a  Talid  and 
unsatisfied  judgment  in  full  force  in  the  State  of  California.  Upon 
the  above  facts  it  is  agreed  that  the  court  may  render  such  judgment 
as  is  warranted  by  the  pleadings."  The  superior  court  gave  judgment 
for  the  defendant,  and  the  plaintifl^  appealed. 

Wells,  J.  The  defendant  was  not  in  California  when  the  action 
was  commenced  against  him  there ;  nor  at  any  time  during  its  pend- 
ency.  No  service  of  process  or  notice  was  ever  made  upon  him 
personally.  He  did  not  appear  by  counsel,  or  otherwise,  nor  assent 
to  the  judgment,  which  was  rendered  upon  bis  defliult  of  appearance. 
Bat  he  had  been,  for  a  long  time  before  that,  a  citizen  of  California ; 
the  contract  was  made  there ;  and  that  continued  to  be  hia  legal 
domicile  when  the  Judgment  was  rendered-  He  was,  therefore,  upon 
principles  of  international  right.,  subject  to  the  laws,  and  to  the  juris- 
diction of  the  courts  of  that  State.  Story  Confl.  Laws,  §g  546,  548 ; 
Hall  V.  Williams,  6  Pick.  232,  240 ;  Gillespie  v.  Commercial  Insurance 
Co.,  12  Gray,  201.  In  Massachusetts,  jurisdiction  is  assumed  to  be 
exerdsed  in  suits  against  parties  who  have  been  inhabitants  of  the 
State,  although  not  so  at  the  time  of  action  brought  Gen.  Ste.  c.  126, 
§  1 ;  Morrison  v.  Underwood,  5  Cush.  52 ;  Orcutt  w.  Ranney,  JO  Cush. 
183.  We  must  presnme  that  the  exercise  of  jurisdiction,  in  the  suit 
ID  question,  was  in  accordance  with  the  laws  of  California.  The  agreed 
facts  atatc  that  the  judgment ' '  is  now  a  valid  and  unsatiBfied  judgnient, 
in  full  force  in  the  State  of  California."  * 


DARRAH  V.  WATSON.  ♦ 

SorEEHK  Court  of  Iowa.  1878. 
[Reporttii  3S  loam,  116.] 
MiLLEB,  J.*  The  judgment  record,  on  which  tbia  action  is  brong^t, 
shows  that  the  action  was  commenced  in  the  county  court  of  Monon- 
galia County,  Virginia  (now  West  Virginia) ,  by  the  issuance  of  a  sum- 
mons, returnable  on  the  first  Monday  of  June,  1859.  The  eherifiTs 
return  on  the  summons  shows  a  a  personal  service  thereof  on  the  6th 
day  of  June,  1859.  .  .  . 

'  The  remainder  ot  the  o)d&io&,  in  which  the  effect  of  the  judgment  it  dlsciUMd, 
ia  hers  omitted. 

Act.  Hunt  tr.  Hant,  72  N.  Y.  217 ;  Frathmghuu  v.  Bunea,  S  0.  L  174  {trnbU].— 
Ed. 

*  Part  of  the  optuioa  b  omitted.  —  Sn. 
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On  the  trial  the  defendant  W&taon  was  sworn  as  a  wttnesB,  and  tea- 
tifled  that  during  the  jear  1859,  he  resided  in  Greene  County,  Pennsyl- 
vanfa,  and  had  so  resided  there  for  about  three  or  four  years  prior  to 
Jane,  1859,  and  never  afterward  resided  in  the  State  of  Virginia;  that 
daring  the  month  of  June,  1859,  he  went  from  liia  residence  in  Penn- 
sylvania into  Uonongalia  County,  Virginia,  temporarily  and  on  business ; 
was  there  only  two  or  three  hours  and  returned  (%ain  to  Greene  County, 
Pennsylvania,  which  latter  county  adjoins  Monongalia  County,  Vir- 
ginia ;  that  while  thus  in  the  latter  county  he  was  served  with  some 
kind  of  paper  or  process,  which  was  the  only  paper  or  process  over 
served  on  him  in  said  connty ;  that  he  pud  no  attention  to  the  matter, 
never  ap]>eared  in  the  action,  made  no  defence  and  authorized  no  one 
to  appear  for  him.  Wherenpon  defendant's  connsel  asked  the  court  to 
instract  the  jury  in  substance,  that  if  they  found  that  the  defendant, 
at  the  time  of  the  rendition  of  the  judgment  in  Virginia,  was  not  a 
resident  of  or  domiciled  in  said  State,  but  was  a  resident  of  and  domir 
ciled  in  the  Stato  of  FeDosj'lvania ;  that  defendant,  when  the  summons 
or  original  process  was  served  upon  him,  was  in  the  State  of  Vii^nia 
only  for  a  few  hours  temporarily  and  on  business ;  that  defendant  never 
afterward  resided  in  said  State;  that  defendant  did  not  appear  to  tbe 
action  or  authorize  any  one  to  appear  for  him,  then  the  county  court 
of  Monongalia  County,  Virginia,  did  not,  by  virtue  of  such  service  or 
by  any  proceedings  in  said  action,  acquire  jurisdiction  of  the  person  of 
defendant  to  render  a  person^  Judgment  as  would  be  binding  against 
him  in  this  State. 

This  instruction  was  refused,  and  this  ruling  is  assigned  as  error. 

We  have  before  said  that  the  inauffloiency  of  the  service  of  the  sum- 
mons would  not  have  the  effect  to  render  the  judgment  void  as  for 
want  of  Jurisdiction.  But  it  is  insisted  by  appellant's  counsel  that 
"  even  admitting  that  the  summons  had  beeu  served  in  time  and  per- 
Bonally  on  defendant  in  Vii^nia,"  the  oonrt  did  not  acquire  juris- 
diction of  the  flefendant  who  was  a  resident  of  another  State,  and 
never  afterward  was  a  resident  of  Virginia,  but  was  merely  temporarily 
therein  when  be  was  served  with  original  process  in  the  action.  The 
position  assumed  by  counsel  is,  that  the  courts  of  Virginia  could  not 
acquire  jurisdiction  of  the  person  of  a  citizen  and  resident  of  Pennsyl- 
vania by  the  service  of  original  process  upon  him  while  temporarily  in 
the  former  State  on  business. 

The  doctrine  is  well  settled  that  no  State  can  by  its  judgments  ren- 
dered in  its  courts  bind  personally  a  defendant  who  is  not  within  its 
jurisdiction,  and  on  whom  no  notice  has  Iwen  served.  Melhop  A 
Kingman  v.  Doaoe  <Jb  Co.,  31  Iowa,  397,  and  cases  cited.  And  that 
to  entitle  a  Judgment  rendered  in  one  State  to  the  full  faith  and  credit 
mentioned  in  the  Constitution  and  laws  of  the  United  States  the  court 
must  have  had  jurisdiction  not  only  of  the  subject-matter,  bnt  of  the 
person  of  the  defendant.  Ibid.  Rut  is  it  true  that  the  coorts  of  one 
Qtate  cannot  acquire  jurisdiction  of  Ihe  person  of  a  citizen  and  red' 
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dent  of  a  sister  State  by  the  service  of  original  process  upon  such 
citizen  within  the  jurisdiction  of  the  former  State?  We  think  it  is  not. 
In  the  onl3-  case  cited  by  appellant's  counsel,  Bissell  u.  Briggs,  9  Mass. 
462,  Chief  Justice  Parsons,  on  page  470,  says:  "  Now,  an  inhabitant 
of  one  State  may,  without  changing  his  domicile,  go  into  another;  he 
may  there  contract  a  debt  or  commit  a  tort,  and  while  there  he  owes  a 
temporary  allegiance  to  that  State,  is  bound  by  its  laws,  and  is  amen-  . 
able  to  its  courts."  We  have  found  no  case  holding  a  contrary  doctrine 
to  this. 

Applying  this  doctrine  to  the  case  before  ns,  we  hold  that  the  county 
court  of  Virginia  did  acquire  jarisdiction  of  the  person  of  the  defend- 
ant by  the  service  of  the  summons  upon  him  while  temporarily  within 
its  local  jurisdiction,  and  that  its  judgment  is  entitled  to  the  same  fiuth 
and  credit  in  this  State  as  it  was  entitled  by  the  laws  of  the  Stat«  where 
rendered.  The  court  below  did  not  err,  therefore,  in  refusing  the  ia- 
struction  asked,  and  its  judgment  is  ji^^rmed.^ 


ST.   CLAIR  V.   COX. 

ScpBEMB  CoDBT  OF  THE  Unitkh  States.     1882, 

[Itepontd  106  Uailed  Siatti,  350.] 

FiKLD,  J.  This  action  was  brought  by  the  plaintiff  in  the  court 
below,  to  recover  the  amount  due  on  two  promissory  notes  of  the 
defendauts,  each  for  the  sum  of  S2,500,  bearing  date  on  the  2d  of 
August,  1877,  and  payable  five  months  after  date,  to  the  order  of  the 
Winthrop  Mining  Company,  at  the  German  National  Bank,  in  Chi- 
cago, with  interest  at  the  rate  of  seven  per  cent  per  annum. 

To  the  action  the  defendants  set  up  various  defences,  and,  among 
others,  substantially  these:  That  the  consideration  of  the  notes  had 
failed;  that  they  were  given,  with  two  others  of  like  tenor  and 
amount,  to  the  Wintbrop  Mining  Company,  a  corporation  created 
under  the  laws  of  Illinois,  in  part  payment  for  ore  and  other  prop- 
erty sold  to  the  defendants  upon  a  representation  as  to  its  quantity, 
which  proved  to  be  incorrect;  that  only  a  portion  of  the  quantity 
sold  was  ever  delivered,  and  that  the  value  of  the  deficiency  exceeded 
the  amount  of  the  notes  in  suit;  that  at  the  commencement  of  the 
action,  and  before  the  transfer  of  the  notes  to  the  plaintiff,  the 
Winthrop  Mining  Company  was  indebted  to  the  defendants  in  a 
large  sum,  viz.  ¥10,000,  upon  a  judgment  recovered  by  them  in  the 
Circuit  Court  of  Marquette  County,  in  the  State  of  Michigan,  and 
that  the  notes  were  transferred  to  him  after  their  maturity  and 
dishonor,  and  after  he  had  notice  of  the  defences  to  them. 

1  Ace.  Alley  v.  Cupari.  SO  M«.  23t,  U  Atl.  12;  Thompson  u.  Cowell,  118  Mua. 
B52.  — Ed. 
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On  the  trial,  evideace  waa  given  by  tfae  defendants  tending  to 
show  that  the  plaintiff  was  not  a  bona  fide  holder  of  the  notes  for 
value.  A  certified  copy  of  that  Jadgment  vaa  also  produced  by  them 
and  ofFered  in  evidence;  but  on  his  objection  tliat  it  had  not  been 
shown  that  the  court  had  obtained  Jurisdiction  of  the  parties,  it  was 
excluded,  and  to  the  exclasion  an  exception  was  taken.  The  jury 
found  for  him  for  the  full  amount  claimed;  and  Judgment  having 
been  entered  thereon,  the  defendants  brought  the  case  here  for  review. 
The  ruling  of  the  court  below  in  excluding  the  record  coustitutes  the 
only  error  assigned. 

The  judgment  of  the  Circuit  Court  in  Michigan  was  rendered  in 
an  action  commenced  by  attachment.  If  the  plaintiffs  in  that  action  . 
were,  at  its  commencement,  residents  of  the  State,  of  which  some 
doubt  is  expressed  by  counsel,  the  jnrisdictioa  of  the  court,  under 
the  writ,  to  dispose  of  the  pi-operty  attached,  cannot  be  doubted,  so 
far  as  was  necessary  to  satisfy  their  demand.  No  question  was 
raised  as  to  the  validity  of  the  judgment  to  that  extent.  The  objec- 
tion to  it  was  as  evidence  that  the  amount  rendered  was  an  existing 
obligation  or  debt  against  the  company.  If^  the  court  had  not  ac- 
quired jurisdiction  over  the  company,  the  judgment  established  noth- 
ing  as  to  its  liability  beyond  the  amount  which  the  proceeds  of  the 
property  discharged.  There  was  no  appearance  of  the  company  in 
the  action,  and  judgment  against  it  was  rendered  for  t6,450  by 
default.'  The  officer,  to  whom  the  writ  of  attachment  was  issued, 
returned  that,  by  virtue  of  it,  he  had  seized  and  attached  certain 
specified  personal  pi-operty  of  the  defendant,  and  had  also  served 
a  copy  of  the  writ,  with  a  copy  of  the  inventory  of  the  property 
attached,  on  the  defendant,  "by  delivering  the  same  to  Henry  J. 
Colwell,  Esq.,  agent  of  the  said  Winthrop  Mining  Company,  person- 
alty, in  said  county." 

The  laws  of  Michigan  provide  for  attaching  property  of  abscond- 
ing, fraudulent,  and  non-resident  debtors  and  of  foreign  corpora- 
tions. They  require  that  the  writ  issued  to  the  sheriff,  or  other 
officer  by  whom  it  is  to  be  served,  shall  direct  him  to  attach  the 
property  of  the  defendant,  and  to  summon  him  if  he  be  found  within 
the  county,  and  also  to  serve  on  him  a  copy  of  the  attachment  and 
of  the  inventory  of  the  property  attached.  They  also  declare  that 
where  a  copy  of  the  writ  of  attachment  has  been  personally  served 
on  the  defendant,  tbe  same  proceedings  may  be  had  thereon  in  the 
suit  in  alt  respects  as  upon  the  return  of  an  original  writ  of  sum- 
mons personally  served  where  suit  is  commenced  by  each  summons. 
2  Comp.  Laws,  1871,  sects.  6397  and  6413. 

They  also  provide,  in  the  chapter  regnlating  proceedings  by  and 
against  corporations,  that  "suits  against  corporations  may  be  com- 
menced by  original  writ  of  summons,  or  by  declaration,  in  the  same 
manner  tliat  personal  actions  may  be  commenced  against  individuals, 
and  such  writ,  or  a  copy  of  such  declaration,  in  any  suit  against  a 
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corporation,  may  be  Berved  on  the  preBldiug  officer,  the  cashier,  the 
aeeret&ry,  or  the  treasurer  thereof;  or,  if  there  be  no  each  officer,  or 
none  can  be  found,  Buch  service  may  be  made  on  Rnch  other  officer 
or  member  of  such  corporation,  or  in  such  other  manner  aa  the  court 
in  which  euch  suit  is  brought  may  direct;  "  and  that  "in  suits  com- 
menced by  attachment  in  favor  of  a  resident  of  this  State  against 
any  corporation  created  by  or  under  the  laws  of  any  other  State, 
government,  or  country,  if  a  copy  of  such  attachment  and  of  the 
inventory  of  property  attached  shall  have  been  personally  served  on 
anj;  officer,  member,  clerk,  or  agent  of  such  corporation  within  this 
State,  the  same  proceedings  shall  be  thereupon  bad,  and  with  like 
effect,  aa  in  case  of  an  attachment  against  a  natural  person,  which 
shall  have  been  returned  served  in  like  manner  upon  the  defendant." 
2  Comp.  Laws,  1871,  sects.  6544  and  6550. 

The  courts  of  the  United  States  only  regard  judgments  of  the 
State  courts  establishing  personal  demands  as  having  validity  or  aa 
importing  verity  where  they  hare  been  rendered  npon  personal  cita- 
tion of  the  party,  or,  what  is  the  same  thing,  of  those  empowered  to 
receive  process  for  him^  or  npon  bis  voluntary  appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  consider  at  length  the 
manner  in  which  State  courta  can  acquire  Jurisdiction  to  render  a 
personal  Jadgment  against  non-residents  which  would  be  received 
as  evidence  in  the  Federal  courts;  and  we  held  that  personal  service 
of  citation  on  the  party  or  his  voluntary  appearance  was,  with  some 
exceptions,  essential  to  the  Jurisdiction  of  the  court.  The  excep- 
tions related  to  those  cases  where  proceedings  are  taken  in  a  State  to 
determine  the  status  of  one  of  its  citizens  towards  a  non-resident,  or 
where  a  party  has  agreed  to  accept  a  notiScation  to  others  or  service 
on  them  as  citation  to  himself.     95  U-  S.  714. 

The  doctrine  of  that  case  applies,  in  all  its  force,  to  personal  jndg- 
ments  of  State  courts  against  foreign  corporations.  The  courts 
rendering  them  must  have  acquired  jurisdiction  over  the  party  by 
personal  sen'ice  or  voluntary  appearance,  whether  the  party  be  a 
coiporation  or  a  natural  person.  There  is  only  this  difference:  a 
corporation  being  an  artificial  being,  can  act  only  through  agents, 
and  only  through  them  can  be  reached,  and  process  must,  therefore, 
be  served  upon  them.  In  the  State  where  a  corporation  is  formed 
it  ia  not  difficult  to  ascertain  who  are  authorized  to  represent  and 
act  for  it  Its  charter  or  the  statutes  of  the  State  will  indicate  in 
whose  bands  the  control  and  management  of  its  affairs  are  placed. 
Directors  are  readily  found,  as  also  the  officers  appointed  by  them 
to  manage  its  business.  But  the  moment  the  boundary  of  the  State 
is  passed  difficulties  arise;  it  is  not  so  easy  to  determine  who  repre- 
sent the  corporation  there,  and  under  what  circumstances  service  on 
them  will  bind  it. 

Formerly  it  was  held  that  a  foreign  corporation  could  not  be  sued 
in  an  action  for  the  I'ecovery  of  a  personal  demand  outside  of  the 
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Stftte  by  which  it  wslb  chartered.  The  prinolple  that  a  corporation  | 
naBt  dwell  in  the  place  of  its  creation,  and  cannot,  as  said  b;  Mr. 
Cbief  Justice  Taney,  migrate  to  another  aovereignty,  conpled  with 
the  doctrine  that  an  officer  of  the  corporation  does  not  carry  his  func- 
tions with  him  when  be  leaves  his  State,  prevented  the  maintenance 
of  personal  actions  against  it.  There  was  no  mode  of  compelling 
its  appearance  in  the  foreign  jarisdiction.  I^egal  proceedings  there 
against  it  were,  therefore,  necessarily  confined  to  the  disposition  of 
aucfa  property  belonging  to  it  as  could  be  there  found;  and  to  author- 
ize them  l^ialation  was  necessary. 

In  McQueen  v.  Middleton  Manufacturing  Co.,  decided  in  1819,  the 
Supreme  Court  of  New  York,  in  considering  the  question  whether 
the  law  of  that  State  authorized  an  attachment  against  the  property 
of  a  foreign  corporation,  expressed  the  opinion  that  a  foi-eign  cor- 
poration could  not  be  sued  in  the  State,  and  gave  as  a  reason  that 
the  process  must  be  served  on  the  head  or  principal  officer  within 
the  jarisdiction  of  the  sovereignty  where  the  artificial  body  existed; 
observing  that  if  the  president  of  a  bank  went  to  New  York  from 
another  State  he  would  not  represent  the  corporation  there ;  and  that 
"his  functions  and  his  character  would  not  accompany  him  when  he 
moved  beyond  the  jurisdiction  of  the  government  under  whose  laws 
he  derived  this  character."  16  Johns.  (N.  Y.)  5.  The  opinion  thus 
expressed  was  not,  perhaps,  necessary  to  the  decision  of  the  case, 
but  nevertheless  it  has  been  accepted  as  correctly  stating  the  law. 
It  was  cited  with  approval  by  the  Supreme  Court  of  Massachusetts, 
in  1634,  in  Peckham  v.  North  Pariah  in  Haverhill,  the  court  adding 
that  all  foreign  corporations  were  without  the  jurisdictioD  of  the 
process  of  the  courts  of  the  Commonwealth.  16  Pick.  (Mass.)  274, 
Similar  expressions  of  opinion  are  found  in  numerous  decisions, 
accompanied  sometimes  with  suggestions  that  the  doctrine  might  be 
otherwise  if  the  foreign  corporation  sent  its  officer  to  reside  in  the 
State  and  transact  business  there  on  its  account.  Libbey  v.  Hodg- 
don,  9  N.  H.  394;  Moulin  v.  Trenton  Insurance  Co.,  24  N.  J.  L. 
222. 

This  doctrine  of  the  exemption  of  a  corporation  from  suit  in  a 
State  other  than  that  of  its  creation  was  the  cause  of  much  incon- 
venience,  and  often  of  manifest  injustice.  The  great  increase  in  the 
number  of  corporations  of  late  years,  and  the  immense  extent  of 
their  business,  only  made  this  inconvenience  and  injustice  more  fre- 
quent and  marked.  Corporations  now  enter  into  all  the  industries 
of  the  country.  The  business  of  banking,  mining,  manufacturing, 
transportation,  and  insurance  is  almost  entirely  carried  on  by  them, 
and  a  large  portion  of  the  wealth  of  the  country  is  in  their  hands. 
Incorporated  under  the  laws  of  one  State,  they  carry  on  the  most 
extensive  operations  in  other  States.  To  meet  and  obviate  this 
inconvenience  and  injustice,  the  legislatures  of  several  States  inter- 
posed, and  provided  for  service  of  process  on  officers  and  agents  of 
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Foreign  corporations  doing  business  therein.  Whilst  the  theoretical 
Mud  legal  view,  that  the  domicile  of  a  coi-poration  ia  onlj  in  the 
State  where  it  is  created,  was  admitted,  it  was  perceived  that  when 
H  foreign  corporation  sent  its  otQcers  and  agents  into  other  States 
niu)  opened  offices,  and  canied  on  its  business  there,  it  was,  in 
utTeot,  as  much  represented  b;  them  there  as  in  the  State  of  its  crea- 
tion. As  it  was  protected  by  the  laws  of  those  States,  allowed  to 
carry  on  its  business  within  their  borders,  and  to  sue  in  their  courts, 
It  seemed  only  right  that  it  should  be  held  responsible  in  those  courts 
tu  obligations  and  liabilities  there  incurred. 

All  that  there  is  in  the  legal  residence  of  a  corporation  in  the  State 
of  its  creation  consists  in  the  fact  that  by  its  laws  the  corporators 
are  associated  together  and  allowed  to  exercise  as  a  body  certain 
functions,  with  a  right  of  succession  in  its  members.  Its  officers 
and  agents  constitute  all  that  is  visible  of  its  existence;  and  they 
may  be  authorized  to  act  for  it  withoat  as  well  as  within  the  State. 
There  would  seem,  therefore,  to  be  no  sound  reason  why,  to  the 
extent  of  their  agency,  they  should  not  be  equally  deemed  to  repre- 
sent it  in  the  States  for.which  they  are  respectively  appointed  when 
it  is  called  to  legal  responsibility  for  their  transactions. 

The  case  is  unlike  that  of  suits  against  iodividualB.  They  can 
act  by  themselves,  and  upon  them  process  can  be  directly  served, 
but  a  corporation  can  only  act  and  be  reached  through  agents.  Serv- 
ing  process  on  its  agents  in  other  States,  for  mattei-s  within  the 
sphere  of  their  agency,  is,  in  effect,  serving  process  on  it  as  much 
so  as  if  such  ^ents  resided  in  the  State  where  it  was  created. 

A  corpHiration  of  one  State  cannot  do  business  in  another  State 
without  the  latter's  consent,  express  or  implied,  and  that  consent 
may  be  accompanied  with  such  conditions  as  it  may  think  proper  to 
impose.  As  said  by  this  court  in  Lafayette  Insurance  Co.  v.  French: 
"These  conditions  must  be  deemed  valid  and  effectual  by  other 
States  and  by  this  court,  provided  they  are  not  repugnant  to  the 
Constitution  or  laws  of  the  United  States,  or  inconsistent  with  those 
rules  of  public  law  which  secure  the  jurisdiction  and  authority  of 
each  State  from  encroachment  by  all  others,  or  that  principle  of 
natural  justice  which  forbids  condemnation  without  opportunity  for 
defence."     18  How.  404,  407j  Paul  v.  Virginia,  8  Wall.  168. 

The  State  may,  therefore,  impose  as  a  condition  upon  which  a 
foreign  corporation  shall  be  permitted  to  do  business  within  her 
limits,  that  it  shall  stipulate  that  in  any  litigation  arising  out  of  its 
transactions  in  the  State, 'it  will  accept  as  sufficient  the  service  of 
process  on  its  agents  .or  persons  specially  designated ;  and  the  condi- 
tion would  be  eminently  fit  and  just.  And  such  condition  and  stipu- 
lation may  be  implied  as  well  as  expressed.  If  a  State  permits  a 
foreign  corporation  to  do  business  within  her  limits,  and  at  the  same 
time  provides  that  in  suits  against  it  for  business  there  done,  proc- 
ess shall  be  served  upon  its  agents,  the  provision  is  to  be  deemed  a 


,v  Google 


BECT.   n.]  ST.  CLAIR  V.   COI.  345 

condition  of  the  permiBsion;  and  corporatioos  that  subsequently  do 
busineBB  in  the  State  are  to  be  deemed  to  assent  to  such  condition  fas 
full;  as  thougb  the;  bad  epecially  authorized  their  agents  to  receive 
service  of  the  process.     Snch  condition  mast  not,  however,  encroach 
upon  that  principle  of  natural  Justice  which  requires  notice  of  a  suit.  .     -L 
to  a  party  before  he  can  be  bound  by  iL     It  must  be  reasonable,  and]  ^>*^ 
the  service  provided  for  should  be  only  upon  such  agents  as  may  be  \  ^Jr'*'*' 
properly  deemed   representatives  of  the  foreign  corporation.     The 
decision  of  this  court  in  Lafayette  Insurance  Co,  v.  French,  to  which 
we  have  already  referred,  sustains  these  views.' 

The  State  of  Michigan  pennits  foreign  corporations  to  transact 
business  within  her  limits.  Either  by  express  enactment,  as  in  the 
case  of  insurance  companies,  or  by  her  acquiescence,  they  are  as 
free  to  engage  in  all  legitimate  business  as  corporations  of  her  own 
creation.  Her  statutes  expressly  provide  for  suits  being  brought  by 
them  in  her  courts;  and  foi-  suits  by  attachment  being  brought 
against  them  in  favor  of  residents  of  the  State.  And  in  these 
attachment  suits  they  authorize  the  service  of  a  copy  of  the  writ  of 
attachment,  with  a  copy  of  the  inventory  of  the  property  attached, 
on  "any  officer,  member,  clerk,  ur  agent  of  such  corporation  "  within 
the  State,  and  give  to  a  personal  sen-ice  of  a  copy  of  the  writ  and  of 
the  inventory  on  one  of  these  persons  the  force  and  effect  of  personal 
service  of  a  summonB  on  a  defendant  in  suite  commenced  by  summona. 

It  thus  seems  that  a  writ  of  foreign  attachment  in  that  State  is 
made  to  sei've  a  double  purpose,  —  as  a  command  to  tlie  officer'  to 
attach  property  of  the  corporation,  and  as  a  summons  to  the  latter 
to  appear  in  the  suit.  We  do  not,  however,  nndeistand  the  laws  ae 
authorizing  the  service  of  a  copy  of  the  writ,  as  a  summons,  upon 
an  f^;ent  of  a  foreign  corporation,  unless  the  corporation  be  engaged 
in  business  in  the  State,  and  the  agent  be  appointed  to  act  there. 
We  so  construe  the  words  "agent  of  such  corporation  within  this 
State."  They  do  not  sanction  service  upon  an  officer  or  agent  of  the 
corporation  who  resides  iu  another  State,  and  is  only  casually  in  the 
State,  and  not  charged  with  any  business  of  the  corporation  there. 
The  decision  in  Newell  v.  Great  Western  Railway  Co.,  reported  in 
the  19th  of  Michigan  Reports,  supports  thia  view,  although  that  was 
the  case  of  an  attempted  service  of  a  declaration  as  the  commence- 
ment of  the  suit  The  defendant  wsb  a  Canadian  corporation  own- 
ing and  operating  a  railroad  from  Suspension  Bridge  in  Canada  to 
the  Detroit  line  at  Windsor  opposite  Detroit,  and  carrying  passen- 
gers in  connection  with  the  Michigan  Central  fiailroad  Company, 
upon  tickets  sold  by  such  companies  respectively.  The  suit  was 
commenced  in  Michigan,  the  declaration  alleging  a  contract  by  the 
defendant  to  carry  the  plaintiff  over  its  road,  and  its  violation  of  the 

1  Arx.  Comptgnie  tieti^rele  TnnaatliiDtiqiie  t>.  Law,  [1899]  A.  C.  4B1 ;  FiremaD'a 
Ins.  Co.  f.  TLomiison,  1S5  III.  204,  40  N.  E.  488  ;  K«y«r  v.  Odd  Fdlowa'  Am, 
Amoc.,  157  MuB.  367.-— Ed. 
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f  contract  by  removing  him  from  its  cava  &t  an  intermediate  station. 
I  The  declaration  was  served  npon  Joseph  Price,  the  treaeorer  of  the 
I  corporation,  who  was  only  caBaally  in  the  "State.  The  corporation 
'  appeared  specially  to  object  to  the  jurisdiction  of  the  conrt,  and 
pleaded  that  it  was  a  foreign  corporation,  and  had  no  place  of  bnsi- 
nesB  or  agent  or  officer  in  the  State,  or  attorney  to  receive  service  of 
legal  process,  or  to  appear  for  it;  and  th&t  Joseph  Price  was  not  in 
the  State  at  the  time  of  service  on  bim  on  any  official  business  of  the 
corporation.  The  plaintiff  baring  demurred  to  this  plea,  the  court 
held  the  service  insufficient.  "The  corporate  entity,"  said  the  court, 
"could  by  no  possibility  enter  the  State,  and  it  could  do  nothing 
more  in  that  direction  than  to  cause  itself  to  be  represented  here  by 
its  officers  or  agents.  Such  representation  wonld,  however,  neces- 
sarily imply  something  more  than  the  mere  presence  here  of  a  person 
possessing,  when  in  Canada,  the  relation  to  the  company  of  an  officer 
or  agent  To  involve  the  representation  of  the  company  here,  the 
supposed  representative  would  have  to  bold  or  enjoy  in  this  State 
an  actual  present  official  or  representative  status.  He  wonld  be  re- 
quired to  be  here  aa  an  agent  or  officer  of  the  corporation,  and  not 
as  an  isolated  individual.  If  he  sbonld  drop  the  official  or  represent- 
ative character  at  the  frontier,  if  he  should  bring  that  character  no 
further  than  the  territorial  boundary  of  tlie  government  to  whose 
laws  the  corporate  body  itself,  and  consequently  the  official  positions 
of  its  officers  also,  would  be  constantly  indebted  for  existence,  it 
could  not,  with  propriety,  be  maintained  that  he  continued  to  possess 
such  character  by  force  of  our  statute.  Admitting,  therefore,  for 
the  purpose  of  this  suit,  that  in  given  cases  the  foreign  corporation 
would  be  bound  by  service  on  its  treasurer  in  Michigan,  this  could 
only  be  so  when  the  treasurer,  the  then  official,  the  officer  then  in  a 
maijner  impersonating  the  company,  should  be  served.  Joseph  Price 
was  not  here  as  the  treasurer  of  the  defendaDts.  He  did  not  then 
represent  them.  His  act  in  coming  was  not  the  act  of  the  company, 
nor  was  his  remaining  the  hnsiness  or  act  of  any  besides  himself. 
He  bad  no  principal,  and  be  was  not  an  agent.  He  hod  no  official 
status  or  representative  character  in  this  State."     19  Mich.  344. 

/According  to  the  view  thus  expressed  by  the  Supreme  Court  of 
Michigan,  ser\'iGe  upon  an  ageut  of  a  foreign  corporation  will  not 
be  deemed  sufficient,  unless  be  represents  the  corporation  in  the 
State.  This  representation  implies  that  the  corporation  does  busi- 
ness, or  has  business,  in  the  State  for  the  transaction  of  which  it 
sends  or  appoints  an  agent  there.  If  the  agent  occupies  no  repre- 
sentative character  with  respect  to  the  business  of  the  corporation 
in  the  State,  a  judgment  rendered  upon  service  on  him  would  hardly 
be  considered  in  other  tribunals  as  possessing  any  probative  force. 
In  a  case  where  similar  service  was  made  in  New  York  upon  an 
officer  of  a  corporation  of  New  Jersey  accidentally  in  the  former 
State,  the  Supreme  Court  of  New  Jei-eey  said,  that  a  law  of  another 
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State  which  aaoctioDed  aach  aerrice  upon  &n  officer  accidentallj 
within  ita  JnriBdictioD  was  "bo  contrary  to  natural  Justice  and  to  the 
principiea  of  international  law,  that  the  conrta  of  other  States  ought 
not  to  sanction  it."  Moulin  v.  Trenton  Insurance  Co.,  21  N.  J.  L. 
222,  234. 

Without  considering  whether  authorizing  service  of  a  copy  of  a 
writ  of  attachmeot  as  a  summonB  on  some  of  the  persons  named  in 
the  statute  —  a  member,  for  instance,  of  the  foreign  corporation, 
that  is,  a  mere  stockholder —  is  not  a  departure  from  the  principle 
of  natural  Justice  mentioned  iu  Lafayette  Insurance  Ca  v.  French, 
which  forbids  condemnation  without  citation,  it  is  sufficient  to  ob- 
serve that  we  are  of  opiuioD  that  when  service  is  made  within  the 
State  upon  an  agent  of  a  foreign  corporation,  it  is  essential,  in  order 
to  support  the  jurisdiction  of  the  court  to  render  a  personal  judg- 
ment, that  it  should  appear  somewhere  in  the  record  —  either  in  the  J  ^  ^,  ,  ■ 
application  for  the  writ,  or  accompanying  its  service,  or  in  the  plead- 1  -^ '  i 
ings  or  the  finding  of  the  court  —  that  the  corporation  was  engaged  1  \ ..  A 
in  business  in  the  State.  The  transaction  of  business  by  the  cor-  '  \ 
poration  in  the  State,  general  or  special,  appearing,  a  certificate  of 
service  by  the  proper  officer  on  a  person  who  is  Its  agent  there  would, 
in  our  opinion,  be  sufficient  prima  facie  evidence  that  the  agent  rep- 
resented tbe  company  in  the  business.  It  would  then  be  open,  when 
the  record  is  offered  as  evidence  in  another  State,  to  show  that  the 
agent  stood  in  no  representative  character  to  the  company,  that  his 
duties  were  limited  to  those  of  a  subordinate  employ^  or  to  a  par- 
ticular  transaction,  or  that  bis  agency  bad  ceoaed  when  the  matter  in 
suit  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  this  case, 
there  was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop] 
Mining  Company  was  engaged  in  business  in  the  State  when  service! 
was  made  on  Colwell.  Tbe  return  of  the  officer,  on  which  alone  reli-' 
ance  was  placed  to  snataio  the  jurisdiction  of  the  State  court,  gave 
DO  information  on  the  subject.  It  did  not,  therefore,  appear  even 
prima  facie  that  Colwell  stood  in  any  such  representative  character 
to  the  company  as  would  justify  the  service  of  a  copy  of  the  writ  on 
him.  The  certificate  of  the  sheriff,  in  the  absence  of  this  fact  in  the 
record,  was  insufficient  to  give  the  court  jurisdiction  to  render  a  per- 
sonal judgment  against  the  foreign  corporation.  The  record  was, 
therefore,  properly  excluded.  Judgment  affirmed. 
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COPIN  V.  ADAH80N. 

EzCHE()Ui!B.       1874. 

[lUpoil/id  Lam  Beporli,  9  Excktqaer,  5*5.] 

Declaration  b,v  the  assiguee  in  bankruptcy  of  the  Soci^t^  de  Com- 
rneree  de  France,  Limited,  on  ii  judgment  for  £151  lbs.  recovered  on 
tbe  7tk  of  February,  1867,  in  the  empire  of  France,  by  him  against  the 
defendant  in  the  Court  of  the  Tribunal  of  Commerce  of  the  Department 
of  the  Seine,  being  a  court  dulv  holden,  and  having  Jurisdiction  in  that 
behalf. 

Plea.  3.  That  the  suit  was  commenced,  according  to  the  French 
Ikw,  by  process  and  summona,  and  thiit  the  defendant  was  not  at  any 
time  previous  to  tbe  recovery  of  Judgment  resident  or  domiciled  within 
tlie  Jurisdiction  of  the  aaid  court,  nor  is  he  a  native  of  France,  and  he 
was  not  served  with  any  process  or  summons,  nor  did  he  appear,  nor 
\  bad  he  any  notice  or  knowledge  of  any  process  or  summons,  or  any 
\^  opportunity  of  defending  himself. 
^  I     Replications.    1.  That  defendant  was  shareholder  in  a  French  com- 


Aa 


.     \)^  \j^        |p*^">'<  ^^^  articles  of  which  provided  that  every  shareholder  must  elect 

Aj^  tV-^  Isome  domicile  in  Paris,  or  in  default  thereof  would  be  taken  lo  be  donii- 

T:       '.  ^iled  at  tlie  office  of  an  imperial  procurator,  for  the  purpose  of  service 

\jy     V         '  of  process  in  all  disputes  arising  out  of  the  liquidation  of  the  company 

"^         ■'^      ^^j"  between  the  sliareholders  and  the  company  ;  and  that  such  disputes 

->T\  '  should  be  eubmitted  to  the  proper  French  court.     That  service  was 

made  accordingly,  as  provided  by  French  Ian. 

2,  That  the  law  of  France  contained  similar  provisions.^ 
Amphlett,  B.     An  important  question  is  raised  on  these  replica- 
tions, involving  the  liability  of  a  Britisli  subject  to  be  sued  in  the  courts 
of  a  foreign  country.    As  to  the  first  replication  demurred  to,  the  court 


J  oi  a  loretgn  country,    as  to  ine  nrst  replication  aemurrea  to,  tne  court 

/\  vJ^^^  unanimously  of  opinion  that  the  defendant  is  shown  npon  the  face  of 

MJ  '[  .>^'^    il^  to  bave  contracted  with  the  company,  of  which  he  is  a  shareholder, 

^    ^^      J         and  whose  representative  tbe  plaintifT  is,  that  he  would,  under  the  cir- 

.  cumstances  disclosed,  be  amenable  to  the  Jurisdiction  of  tbe  Court  of 

"^ithe  Tribunal  of  Commerce  of  tbe  Department  of  the  Seine.     But  as 

.    ,  '  \'-    to  the  second  replication,  my  brother  Pigott  and  myself  think  that 

/^.  A.t^  although  the  allegations  are  sufficient  to  show  that  tbe  defendant's  oon- 

^-  O  tract  is  to  be  governed  by  French  law,  still  that  they  do  not  show  that 

he  is  subject  to  the  Jurisdiction  of  tbe  French  court.    The  contract  mast 

be  interpreted  by  an  English  tribunal. 

Now,  tbe  plaintilT  seems  to  have  thought  that  all  he  need  allege  is 
that  French  law  is  to  govern  the  contract.  But  it  by  no  means  fol- 
lows that  tbe  defendant  has  subjected  himself  to  a  foreign  jurisdiction. 
The  cases  which  have  lieen  referred  to  show  that  before  an  English- 
man can  be  made  amenable  to  a  foreign  court,  he  mast  bear  either 

1  The  rvplications,  stated  at  leugth  b;  the  reportw,  we  Ikera  abridged.  —  So. 
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an  absolute  or  a  qualified  or  temporary  allegiance  to  tlie  eountrj  in 
which  tbe  court  is.  He  muat,  as  is  pointed  out  by  Blackburn,  J.,  in 
Schibsby  v.  WestenboJz,  Law  Rep.  6  Q.  B.  15o,  p.  161,  be  a  subject 
of  the  country,  or  as  a  resident  there  when  the  action  was  commeoced 
(or  perbaps  it  would  be  enough  if  he  were  there  when  the  obligation 
was  contracted,  though  upon  this  point  doubt  is  expressed),  so  as  to  be 
under  tbe  protection  of  or  amenable  to  its  laws.  Tbe  learned  Judge 
also  puts  two  other  cases  in  which  a  person  might  be  bound,  —  one 
where  he,  as  plaintiff,  has  selected  his  tribunal,  and  the  other  where  he 
has  Toluntarily  appeared  before  it  and  takes  the  chance  of  a  judgment 

In  his  f&TOr.     The  defendant's  liability  in  the  latter  case,  however,  is  f*'*^'  V/  *-^'  /* 

left  an  open  question.     But  independently  of  that  question,  I  appre-^''y*Zi'^     t/^       ■ 
hend  that  a  man  may  contract  with  others  tliat  his  rights  shall  be  de-l  }J  ^^■■•'i'        Cfi'-''- 
termined  not  only  by  foreign  law,  but  by  a  foreign  tribunal,  and  thus,  J  ,   /    *■  ri         ■.■■'' 
by  reason  of  bis  contract,  and  not  of  any  allegiance  absolute  or  quali-AvJ  ^   ^  •..'* 
fled,  would  become  bound  by  that  tribanal's  decision.    It  is  upon  this  f)'-^^"*'      ' 
ground  that  I  decide  the  demurrer  to  the  first  replication  in  the  plain- 
tiffs favor.     I  think  tliat  the  defendant  must  be  taken  to  have  agreed  \J 
that  if  he  did  not  elect  a  domicile  one  should  be  elected  for  htm  ;   for               I        jC-'-*' 
tlie  articles  of  association  provide  for  its  being  done.     It  is  said  that  iti  <,   1^  ;^        '   .>,/  ■ 
is  not  sufficiently  stated  that  be  had  notice  of  this  particular  provision  ;p7    '     u.  i^'"'' 
but  I  think  it  must  be  implied  that  he  had  notice,  from  tbe  fact  of  hisi  v'^ 
becomiug  a  shareholder  in  the  company.                                                             ' 

I  now  proceed  to  consider  the  second  replication,  which  is  silent 
as  to  the  statutes  or  articles  of  association,  but  simply  alleges  that 
according  to  French  law  the  members  of  the  company  w-e  bound  to 
elect  a  domicile ;  and  that,  according  to  French  law,  upon  default  a 
domicile  would  be  elected  for  them  at  a  public  office,  where  process 
might  be  seive'l,  and  that  tbcy  would  be  bound  thereby.  I  confess  I 
cannot  find  a  case  which  has  gone  so  far  as  to  hold  a  defendant  liable, 
under  such  circumstances,  upon  a  foreign  judgment  obtained,  as  this 
was,  wttliout  any  knowledge  on  his  part  of  the  proceedings.  Can  it  be 
said  that  an  Englishman,  for  example,  who  buys  a  share  in  a  foreign 
company  on  the  London  Stock  Esciiange,  thereby  becomes  neccssariiy 
bound  by  any  decision  to  which  the  foreign  tribunal  may  come  upon  a 
matter  affecting  his  interests?  Suppose  there  had  been  a  provision  by 
the  law  of  Prance  that  whenever  a  member  neglected  to  elect  a  domi- 
cile he  should  pay  double  calls,  are  we  to  enforce  his  liability  in  an 
action  on  a  judgment  for  such  calls  obtained  against  him  without  his 
knowledge  in  tbe  foreign  court?  No  doubt  in  the  present  cose,  where 
the  law  of  France  is  in  question,  tbe  probability  is  that  the  shareholder 
would  not  be  subjected  to  any  extraordinary  or  unjust  liabilities.  But 
if  the  principle  of  .law  is  that  which  the  plaintiff  contends  for,  it  must 
be  applied  in  cases  of  countries  where  the  law  might  be  ver}-  mucli 
more  open  to  objection  than  it  is  likely  to  be  in  a  country  such  as 
France. 

It  is  said,  however,  that  the  authorities  upon  the  point  are  decisive, 
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ftod  two  were  espedally  relied  on.  The  first  was  the  Bank  of  Anstntl- 
asiav.  HardiDg,  9C.  B.  661,  19  L.J.  (C.P.)34&;  and  it  is,  I  agree, 
a  strong  authority  in  BUpport  of  the  first  replication,  bat  not  of  the 
second.  In  that  case  there  had  been  a  local  act  obtained  giving  power 
to  the  company's  creditors  to  obtain  judgment  against  a  representative 
of  all  the  members,  and  enacting  that  by  that  judgment  all  the  mem- 
bers should  be  bound  ;  and  it  was  upon  the  circumstance  th&t  the  act 
existed  that  the  judgment  of  the  conrt  was  founded ;  and  nothing  falls 
^m  any  of  the  judges  to  indicate  that  they  would  have  held  the 
defendant  bound  if  there  had  been  no  such  act  In  their  opinion  the 
defendant  was  to  be  considered  as  a  consenting  party  to  the  passing  of 
the  act,  or  as  one  of  the  parties  at  whose  request  it  was  passed,  and 
therefore  bound  by  its  provisions.  See  per  Wilde,  C.  J.^  and  Cress- 
welt,  J.,  pp.  665,  687.  In  the  absence  of  such  consent,  it  seems  to  me 
that  the  court  would  have  come  to  a  contrary  oondnsion. 

The  second  case  relied  on  was  Valine  v.  Dnmergne,  4  Ex.  290,  16 
L.  J.  (Ex.)  396  ;  but  here,  again,  although  the  decision  supports  the 
first,  it  fails  to  support  the  second  replication.  There  the  defendant 
had  become  by  transfer  the  owner  of  shares  in  a  French  company  ;  and 
upon  accepting  the  shares  was  bound,  according  to  French  law,  to  elect 
a  domicile.  He  actually  did  so,  and  gave  notice  of  bis  election  to  the 
company.  He  was,  therefore,  aware  of  what  the  French  law  was,  and 
had  complied  with  it  Then,  having  left  the  country,  notice  of  process 
was,  as  here,  left  at  the  elected  domicile,  but  never  reached  the  defend- 
ant against  whom  Judgment  by  defaalt  was  recovered.  It  was  held 
he  was  liable  on  the  Judgment,  but  upon  the  ground  that  he  had  done 
something  more  than  become  a  shareholder  in  the  company ;  he  hod  so 
conducted  himself  as  to  warrant  the  inference  that  he  had  agreed  to  be 
bound  by  the  decision  of  the  foreign  court  "  The  replication  consists," 
says  Aldereon,  B.  (p.  303)  "  of  a  statement  of  facts  which  show  that 
by  the  agreement  to  which  the  defendant  has  become  a  party,  no  actual 
notice  need  be  given  to  him  ; "  and,  again  (p.  303),  "  It  is  not  con- 
trary to  natural  Justice  that  a  man  who  has  agreed  to  receive  a  partic- 
ular mode  of  notification  of  legal  proceedings  should  be  bound  by  a 
Judgment  in  which  that  particular  mode  has  been  followed,  even  though 
he  may  not  have  had  actual  notice  of  them." 

For  these  reasons  my  Judgment  (in  which  my  brother  I^gott  con- 
curs) is  for  the  plaintiff  upon  the  demurrer  to  the  first  replicationi  and 
for  the  defendant  upon  the  demurrer  to  the  second. 

Judgment  accordingly,'^ 

Kellt,  C.  B.*  [dissenting  on  the  seoond  replication.]  I  apprehend 
that  it  is  now  established  by  tJie  law  of  this  country  that  one  who  be- 
comes a  shareholder  in  a  foreign  company,  and  therefore  and  thereby 

1  Ace.  Bank  of  AiutnluiA  v.  Harding,  8  C.  B.  W\ ;  Bauk  of  AiutnlaaU  ff.  Niu, 
18  Q.  B.  717.  — Ed. 

*  Part  or  this  opinion  ii  omitted. —  En. 
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ft  member  of  that  company, — such  company  existing  in  a  foreign 
countiy,  and  subject  in  all  tbiogs  to  the  law  of  that  country,  —  himself 
becomes  subject  to  the  law  of  that  conntry,  and  to  the  aitioles  or  con- 
Btitutiona  of  that  company  construed  and  interpreted  according  to  the 
law  of  that  country  in  all  things,  and  as  to  all  matters  and  all  questions 
existing  or  arising  in  relation  to  or  oonnect«d  with  the  acts  and  affairs 
and  the  rights  and  liabilities  of  such  company  and  its  members  sever- 
ally and  collectively ;  and  if  that  company,  by  the  law  of  the  country 
in  which  it  exists,  or  by  the  articles  of  its  constitution,  is  subject  to  the 
jnrisdiction  of  a  particular  court  within  that  country,  so  also  is  each 
shareholder  or  member  subject  to  its  jurisdiction  in  all  cases  in  relation 
to  or  connected  with  such  company. 


£x  PASTE  BLAIN. 

CooKT  OF  ArrxAL.     1S7S. 

{Reported  12  Chaneery  Dieition,  622.] 

This  was  an  appeal  from  a  decision  of  Mr.  Roister  Pepys,  acting 
as  Chief  Judge  in  Bankruptcy. 

James  Sawers,  of  Liverpool,  and  six  other  persons,  traded  at  Liver- 
pool and  in  London  under  the  firm  of  James  Sawers  &  Co.,  and  at 
Valparaiso  and  other  places  in  South  America  under  the  firm  of 
Sawers,  Woodgate,  4  Co.  The  principal  place  of  business  of  the 
fimi  in  England  waa  at  Liverpool.  Two  of  the  partners  were  Chilian 
subjects,  domiciled  and  permanently  resident  in  Chili,  and  they  had 
never  been  in  England  or  in  any  part  of  Great  Britain. 

On  the  16th  of  December,  1878,  William  Blaio  commenced  an 
action  in  the  Queen's  Bench  Division  against  the  firm  of  James 
Sawers  &  Co.,  in  respect  of  a  debt  of  £2,500  contracted  by  the  firm 
in  England.  The  writ  waa  served  the  same  day  on  James  Sawei-s 
personally,  at  the  place  of  bnsiness  of  the  firm  in  Liverpool.  It  was 
not  served  on  any  of  the  other  partners.  On  the  24th  of  January, 
1679,  the  defendants  not  having  appeared  to  the  writ,  judgment  for 
£2,600  and  costs  was  entered  for  the  plaintiff  against  the  defendant 
firm.  A  writ  of  fi.  fa.  was  issued  upon  the  judgment,  under  which 
the  sheriff  seized  goods  of  the  firm  at  Liverpool  and  sold  them  on 
tiie  29tfa  of  January,  1879.  On  the  same  day  the  plaintiff  presented 
a  bankruptcy  petition  in  the  London  court  sgainst  all  the  members 
of  the  firm  of  James  Sawers  &  Co.,  alleging  that  the  levy  of  the  exe- 
cution by  seizure  and  sale  was  an  act  of  bankruptcy  committed  by 
them.  An  tx  parte  order  was  made,  under  rule  66  of  the  Bank- 
ruptcy Rules,  1S70,  giving  the  petitioning  creditor  leave  to  serve  the 
petition  on  the  two  Chilian  partners  in  Chili.  Before  the  hearing  of 
the  petition  as  against  them  they  appeared  under  protest,  not  submit- 
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ting  to  the  jni'isdiction  of  the  court,  and  asked  that  the  order  for 
eervice  might  be  discharged,  on  the  (ground  that  the  court  had  no 
jurisdictioQ  over  them.  The  registrar  discharged  the  order.  The 
petitioning  creditor  appealed. 

Jakes,  L.  J.^  It  appears  to  me  that  the  registrar'a  order  was  per- 
fectly right.  The  respondents  come  here  under  protest,  ae  they  have 
a  perfect  right  to  do,  to  discharge  an  order  which  was  made  in  this 
country,  by  a  court  of  this  country,  on  the  ground  that  it  is  an  order 
which  improperly  emanated,  and  they  ask  to  have  the  order  dis- 
charged, 80  that  they  may  never  be  embarrassed,  or  be  liable  to  be 
embarrassed,  by  the  fact  of  such  an  order  having  been  issued. 

It  appears  to  me  that  the  whole  question  is  governed  by  the  broad, 
general,  universal  principle  that  English  legislation,  unless  the  con- 
trary is  expressly  enacted  or  so  plainly  implied  as  to  make  it  the 
duty  of  an  English  court  to  give  effect  to  an  English  statute,  is 
applicable  only  to  English  subjects  or  to  foreigners,  who  by  coming 
into  this  country,  whether  for  a  long  or  a  short  time,  have  made 
themselves  during  that  time  subject  to  English  jurisdiction.  Every 
foreigner  who  comes  into  this  country,  for  however  limited  a  time, 
ta,  during  his  residence  here  within  the  allegiance  of  the  sovereign, 
entitled  to  the  protection  of  the  sovereign  and  subject  to  all  the  laws 
of  the  sovereign.  But,  if  a  foreigner  remains  abroad,  if  he  has 
never  come  into  this  country  at  all,  it  seems  to  me  impossible  to 
imagine  that  the  English  legislature  could  have  ever  intended  to 
make  such  a  man  subject  to  particular  English  legislation.  English 
legislation  has  said  that,  if  a  debtor  allows  his  goods  to  be  taken  in 
execution,  certain  consequences  shall  follow,  and  English  legislation 
has  a  right  to  say  that  with  regard  to  an  English  subject  But  what 
right  has  it  to  say  so  with  regard  to  a  Chilian?  No  doubt  it  has  a 
right  to  say  to  a  Chilian,  or  to  any  other  foreigner,  "  If  yon  make  a 
contract  in  England,  or  commit  a  breach  of  a  contract  in  England, 
under  a  particular  act  of  Parliament  a  particular  procedure  may  be 
taken  by  which  we  can  effectually  try  the  question  of  that  contract^ 
or  that  breach,  and  give  execution  against  any  property  of  yoors  in 
this  country."  But  that  is  because  the  property  is  within  the  pro- 
tection and  subject  to  the  powers  of  the  English  law.  To  what 
extent  the  decision  of  such  a  question  would  be  recognized  abroad 
remains  to  be  considered,  and  must  be  determined  by  the  tribunals 
abroad.  If  a  foreigner,  being  served  with  a  writ  under  the  provi- 
sions of  the  Judicature  Act,  did  not  choose  to  appear,  and  the  legip- 
lature  said,  "  If  you  do  not  appear  you  will  commit  a  default  in  that 
way,  and  we  will  give  judgment  against  you,"  whether  that  Judg- 
ment would,  under  such  circumstances,  be  recognized  by  foreign 
tribunals,  as  being  consistent  with  international  law  and  the  general 
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principles  of  justice,  is  a  matter  which  must  be  determiDed  by  them. 
But  we  have  to  consider  a  matter,  not  of  British,  but  of  peculiarly 
Eoglish  legislation,  because  the  Bankruptcy  Act  is  confined  to  Eng- 
land, and  does  not  extend  to  Scotland  or  Ireland,  except  iu  certain 
cases  expressly  provided  for,  and  I  believe  it  does  not  extend  to  the 
colonies.  And  we  have  to  deal  with  the  case  of  a  Chilian  who  says, 
"lam  a  Chilian,  and  I  wish  to  be  a  Chilian;  I  have  never  made 
myself  subject  to  English  legislation  or  English  tribunals.  I  do  uot 
wieh  to  come  here  to  be  made  a  baakrupt"  It  seems  to  me  he  has 
a  right  to  say  that.  As  I  happen  to  know,  there  is  in  the  Sand- 
wich Islands  a  code  of  bankruptcy,  which  was  introduced  by  Kame- 
hameha  II.,  and  I  think  it  would  be  monstrous  if  an  English 
merchant  of  Liverpool,  having  business  traneactions  in  the  Sandwich 
Islands,  was  summoned  by  the  court  there  to  appear  in  a  bankruptcy 
proceeding  at  Honolulu.  It  is  not  consistent  with  ordinary  princi* 
pies  of  justice  or  the  comity  of  nations  that  the  legislature  of  one 
country  should  call  on  the  subject  of  another  country  to  appear  before 
its  tribunals  when  he  has  never  been  within  their  jurisdiction.  Of 
course,  if  a  foreigner  has  come  into  this  country  and  has  committed 
an  act  of  bankruptcy  here,  he  is  liable  to  the  consequences  of  what 
he  has  done  here;  but,  in  the  absence  of  express  legislative  provi- 
sion, compelling  me  to  say  that  the  legislature  has  done  that  which, 
in  my  opinion,  would  be  a  violation  of  international  law,  I  respect- 
fully decline  to  hold  that  it  has  done  anything  of  the  kind. 

I  therefore  entirely  agree  with  the  decision  of  the  registrar,  that 
the  order  for  service  ought  to  be  discharged.  The  other  ground  on 
which  he  put  bis  decision  would,  I  think,  be  sufficient,  namely,  that 
the  whole  of  the  provisions  of  the  bankruptcy  Act  with  regard  to 
acts  of  bankruptcy  proceed  on  the  commisston  of  some  act  or  default 
by  the  debtor.  Sect  6  begins  with  saying  that  the  following  "acts 
or  defaults  "  are  to  be  included  under  the  expression  "acts  of  bank- 
ruptcy," and  the  registrar  was  of  opiuion  that  it  would  be  impossible 
to  say  that  these  Chilian  subjects  had  been  guilty  of  any  default 
I  do  not  at  all  differ  from  him  in  that  conclusion.* 

1  /<«.  Itt  n  Pearson,  [1892]  2  Q.  B.  283 ;  /n  re  A.  B.  ft  Co.,  [1900]  1  Q.  B.  541. 
In  the  latter  case  Lindi.bt,  M.  R.,  said  ;  "  Bankraptcj  i»  a  very  serious  matter.  It 
•Iten  the  itatus  of  tha  bankrupt.  This  cannot  be  overlooked  or  forfiotten  when  we 
are  dealing  with  foreigners,  who  are  not  aubject  to  our  Jurisdiction.  Wliat  authority 
or  right  has  the  conrt  to  alter  in  this  way  the  status  of  forsigners,  who  ore  not  aubject 
to  our  jurisdiction  I  If  Parliament  had  conferred  this  power  in  eipress  words,  then 
of  course  the  court  would  be  bound  to  eierciaa  it  But  the  decisions  go  to  this  ex- 
tent, and  rightly,  I  think,  in  principle,  that  unless  Parliament  has  conferred  upon  the 
court  that  power  in  language  which  is  unmistakable,  the  court  ia  not  to  assnme  that 
Parliament  intended  to  do  that  which  might  no  senously  affect  foreigners  who  are  not 
resident  here,  and  might  give  offence  to  foreign  governments."  —  En. 
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GEOVEB  AND  BAKER   SEWING  MACHINE  CO.   v. 

RADCLIFFE. 

SuFBBMB  COOKT  OF  THE  Umitbd  Statbb.    1890. 

[RiporUd  137  United  State*.  3B7.] 

Error  to  the  Court  of  Appeals  of  the  State  of  Maryland. 

This  was  an  action  brought  in  the  Circuit  Court  of  Cecil  County, 

Maryland,   by  the  Grover  and  Baker  Sewing  Machine   Company 

against  James  and  Jobn  Benge,  citizens  of  Delaware,  by  saaimoiis 

and  attachment  served  on  William  P.  Radoliffe  as  garnishee.     The 

.     suit  was  upon  a  judgment  for  the  sum  of   three  thousand   dollars, 

r^^ntered  by  the  protfaonotary  of  the  Court  of  Common  Pleas  in  and 

"*  1       for  the  county  of  Chester,  Pennsylvania,  against  James  and  John 

Benge  (who  were  not  citizens  or  residents  of  Pennsylvatiia  and  were 

I  not  served  with  procesa)  upon  a  bond  signed  by  them,  giving  author- 

y  to  "any  attorney  of  any  court  of  record  in  the  Stal«  of  New  York 

lor  any  otber  State  "  to  confess  judgment  against  them  for  the  amonnt 

of  the  bond.     The  law  of  Pennsylvania  authorized  the  protbonotary 

'   of  any  court  to  enter  judgment  upon  such  a  bond.' 

Fuller,  C.  J.  The  Maiyland  Circuit  Court  arrived  at  its  concin* 
sion  upon  the  ground  that  the  statute  of  Pennsylvania  relied  on  did 
not  authorize  the  protbonotary  of  the  Court  of  Common  Pleas  of  that 
State  to  enter  the  judgment;  and  the  Court  of  Appeals  of  Maryland 
reached  the  same  result  upon  the  ground  that  the  judgment  was  void 
as  against  John  Benge,  because  the  court  rendering  it  had  acquired 
no  jurisdiction  over  his  person. 

It  is  settled  that  uotwithstandiDg  the  provision  of  the  Constitation 
of  the  United  States,  which  declares  that  "full  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  otber  State,"  Art  IV.,  section  I,  and  the  acts  of 
Congress  passed  in  pursuance  thereof,  1  Stat  22,  Rev.  Stat,  g  905 
—  and  notwithstanding  the  averments  in  the  record  of  the  judgment 
itself,  the  jurisdiction  of  the  court  by  which  a  judgment  is  rendered 
in  any  State  may  be  questioned  in  a  collateral  proceeding;  that  the 
jurisdiction  of  a  foreign  court  over  the  person  or  the  subject-matter, 
embraced  in  the  judgment  or  decree  of  such  court,  is  always  open  to 
inquiry;  that,  in  this  respect,  a  court  of  another  State  is  to  be 
Iregarded  as  a  foreign  court;  and  that  a  personal  judgment  is  without 
>  jvalidity  if  rendered  by  a  State  court  in  an  action  upon  a  money 
Idemand  against  a  non-resident  of  the  State,  upon  whom  no  personal 
Iservice  of  process  within  the  State  was  made,  and  who  did  not 
\    V*     \  t'N     "^  appear.     D'Arcy  f .  Ketchum,  11  How.  165;  Thompson  ti.  Whitman, 

V  ^r\  \    ^'^  18  Wall.  457;  Hall  v.  Lanniug,  91  U.  S.  160;  Pennoyer  v.  Neff, 

95  U.  S.  714. 

>  This  Btttement  !■  abridged  from  the  tUttemant  of  Fcllbb,  C.  J.  —  Ed. 
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The  ralfl  is  not  otherwise  in  the  State  of  Fennsjlvania,  where  the 
jadgment  in  question  was  rendered;  Gntfarie  v.  Lowry,  S4  Penn.  St. 
533;  Scott  v.  Noble,  72  Penn.  St  115;  Noble  w.  Thompson  Oil  Co., 
79  Penn.  St.  354;  Steel  v.  Smith,  7  W.  &  S.  447;  nor  in  the  State 
of  Marylaod,  where  the  action  under  review  was  brought  upon  it; 
Bank  of  the  United  States  v.  Merchants'  Bank,  7  Gill,  415;  Clark 
V.  firyan,  16  Maryland,  171 ;  Weaver  v.  Boggs,  38  Maryland,  255. 
And  the  distinction  between  the  validity  of  a  judgment  rendered  in 
one  State,  under  its  local  laws  upou  the  subject,  and  its  validity  in 
another  State,  is  recognized  by  the  highest  tribunals  of  each  of  these 
States. 

Thus  in  Steel  v.  Smith,  7  W.  &  S.  447,  it  was  decided,  in  1844, 
that  a  judgment  of  a  court  of  another  State  does  not  bind  the  person 
of  the  defendant,  in  another  jurisdiction,  though  it  might  do  so 
under  the  laws  of  the  State  in  which  the  action  was  brought,  and 
that  the  act  of  Congress  does  not  preclude  inquiry  into  the  jnrisdic- 
tion,  or  the  right  of  the  State  to  confer  it.  The  action  was  brought 
on  a  Judgment  rendered  in  Louisiana,  and  Mr.  Chief  Justice  Gibson, 
in  ddiverlng  the  opinion  of  the  court,  said:  "The  record  shows  that 
there  was  service  on  one  of  the  joint  owners,  which,  in  the  estima- 
tion of  the  law  of  the  court,  is  service  on  all ;  for  it  is  affirmed  in 
Hill  V.  Bowman,  already  quoted  [14  La.  445],  that  the  State  of 
Louisiana  holds  all  persons  amenable  to  the  process  of  ber  courts, 
whether  citizens  or  aliens,  and  whether  present  or  absent.  It  was 
ruled  in  George  v.  Fitzgerald,  12  La.  604,  that  a  defendant,  though 
he  reside  in  another  State,  having  neither  domicile,  interest  nor 
^ent  in  Louisiana,  and  having  never  been  within  its  territorial 
limits,  may  yet  be  sued  in  its  courts  by  the  instrumentality  of  a 
curator  appointed  by  the  court  to  represent  and  defend  him.  All 
this  is  clear  enough,  as  well  as  that  there  was  in  this  instance  a 
general  appearance  by  attorney,  and  a  judgment  against  all  the 
defendaata,  which  would  have  fall  faith  and  credit  given  to  it  in 
the  courts  of  the  State.  Bnt  that  a  judgment  is  always  regular  when 
there  has  been  an  appearance  by  attorney,  with  or  without  warrant, 
and  that  it  cannot  be  impeached  collaterally,  for  anything  but  fraud 
or  collusion,  is  a  municipal  principle,  and  not  an  international  one 
having  place  in  a  question  of  State  jurisdiction  or  sovereignty. 
Now,  though  the  conrts  of  Louisiana  would  enforce  this  judgment 
against  the  persons  of  the  defendants,  if  found  within  reach  of  their 
process,  yet,  where  there  is  an  attempt  to  enforce  it  by  the  process 
of  another  State,  it  behooves  the  court  whose  assistance  is  invoked 
to  look  narrowly  into  the  constitntional  injunction,  and  give  the 
statute  to  carry  it  out  a  reasonable  interpretation."    pp.  449,  450. 

Referring  to  S  1307  of  Mr.  Justice  Story's  Commentaries  on  the 
Constitution,  and  the  cases  cited,  to  which  he  added  Benton  v. 
Bui^ot,  10  S.  &,  B.  240,  the  learned  Judge  inquired:  "What,  then, 
is  the  right  of  a  State  to  exercise  authority  over  the  persona  of  those 
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who  beloug  to  another  jurisdiction,  and  wbo  have  perbape  not  been 
out  of  tlie  boundai'iea  of  iti"'  (p.  450)  and  quoted  from  Vattel, 
Surge,  and  from  Mr.  Justice  Story  (Conflict  of  Lawa,  c.  14,  S  539), 
tliat  "  '  no  sovereignty  can  extend  its  process  beyond  its  own  territo- 
riW  limitB,  to  subject  other  persons  or  property  to  its  judicial  deci- 
sions. Every  exertion  of  authority  beyond  these  limits  is  a  mere 
nullity,  and  incapable  of  binding  such  persons  or  property  in  other 
tribunals,'"  and  thus  continued:  "Such  is  the  familiar,  reasonable, 
and  just  principle  of  the  law  of  nations;  and  it  is  scarce  supposable 
that  the  framers  of  the  Constitution  designed  to  abrogate  it  betweea 
States  which  were  to  remain  as  independent  of  each  other,  for  all  but 
national  purposes,  as  they  were  befoit  the  revolution.  Certainly  it 
was  not  intended  to  l^itimate  an  assumption  of  extraterri tonal 
jurisdiction  which  would  confound  all  distinctive  principles  of  sepa- 
rate sovereignty;  and  there  evidently  wa«  such  an  assumption  in  the 
proceedings  under  consideration.  .  .  .  But  I  would  perhaps  do  the 
jurisprudence  of  Louisiana  injustice,  did  I  treat  its  cognizance  of 
the  defendants  as  an  act  of  usurpation.  It  makes  no  claim  to  extra- 
territorial authority,  but  merely  concludes  the  party  in  ita  own 
courts,  and  leaves  the  rest  to  the  Constitution  as  carried  out  by  the 
act  of  Congress.  When,  however,  a  creditor  asks  us  to  give  such  a 
judgment  what  is  in  truth  an  extraterritorial  effect,  he  asks  us  to  do 
what  we  will  not,  till  we  are  compelled  by  a  mandate  of  the  court  in 
the  last  resort."     p.  451. 

lu  Weaver  v.  Boggs,  SB  Maryland,  255,  it  was  held  that  suit  could 
not  be  maintained  in  the  courts  of  Maryland  upon  a  judgment  of  a 
court  of  Pennsylvania  rendered  upon  returns  of  nihil  to  two  succes- 
sive wi'its  of  scire  facias  issued  to  revive  a  Pennsylvania  judgment 
of  more  than  twenty  years'  standing,  where  the  defendant  had  for 
more  than  twenty  years  next  before  the  issuing  of  the  writs  resided 
in  Maryland  and  out  of  the  jurisdiction  of  the  court  that  rendered 
the  judgment.  The  court  said:  "It  is  well  settled  that  a  judgment 
obtained  in  a  court  of  one  State  cannot  be  enforced  in  the  courts  and 
against  a  citizen  of  another,  unless  the  court  rendering  the  judgment 
has  acquired  jurisdiction  over  the  defendant  by  actual  service  of 
process  upon  him,  or  by  his  voluntary  appearance  to  the  suit  and 
submission  to  that  jurisdiction.  Such  a  judgment  may  be  perfectly 
valid  in  the  jurisdiction  where  rendered  and  enforced  there  even 
against  the  property,  eifects,  and  credits,  of  a  non-resident  defendant 
there  situated ;  but  it  cannot  be  enforced  or  made  the  foundation  of 
an  action  in  another  State.  A  law  which  substitutes  constructive 
for  actual  notice  is  binding  upon  persons  domiciled  within  the  State 
where  such  law  prevails,  and  as  respect*  the  property  of  others  there 
situated,  but  cau  bind  neither  person  nor  property  beyond  its  limits. 
This  rule  is  based  upon  international  law,  and  upon  that  natural 
protection  which  every  country  owes  to  its  own  citizens.  It  con- 
cedes the  jurisdiction  of  the  court  to  the  extent  of  the  State  where 
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the  judgmeDt  is  rendered,  but  upon  the  principle  that  it  would  be 
ULJuat  to  its  owD  citizeoa  to  give  effect  to  the  judgmenta  of  a  foreigD 
tribunal  against  them  when  thej  bad  no  opportunitv  of  being  heard, 
itB  validity  is  denied." 

Publicists  concur  that  domicile  generally  determines  the  particular 
ten-ilorial  jurisprudence  to  which  every  individual  is  eubjected.  As 
correctly  said  by  Mr.  Wharton,  the  nationality  of  our  citizens  is  that 
of  the  United  States,  and  by  the  laws  of  the  United  States  they  are 
bound  in  all  matters  in  which  the  United  States  are  sovereign;  but 
in  other  matters,  their  domicile  is  in  the  particular  State,  and  that 
determines  the  applicatory  territorial  jurispmdence.  A  foreign  judg- 
ment is  impeachable  for  want  of  personal  service  within  the  juris- 
diction of  the  defendant,  this  being  internationally  essential  to 
Jurisdiction  in  all  cases  in  which  the  defendant  is  not  a  subject  of 
the  State  entering  judgment;  and  it  is  competent  for  a  defendant  in 
an  action  on  a  judgment  of  a  sister  State,  as  in  an  action  on  a  for- 
eign judgment,  to  set  np  as  a  defence,  want  of  jurisdiction,  in  that 
he  was  not  an  inhabitant  of  the  State  rendering  the  judgment  and 
had  not  been  served  with  process,  and  did  not  enter  his  appearance. 
Whart.  Conflict  Laws,  §§  32,  654,  660;  Story,  Conflict  Laws,  §§  539, 
540,  586. 

John  Benge  was  a  citizen  of  Maryland  when  he  executed  this  obli-j  PC, 
gation.  The  subject-matter  of  the  suit  against  him  in  Pennsylvania! 
wae  merely  the  determination  of  his  personal  liability,  and  it  was 
necessary  to  the  validity  of  the  judgment,  at  least  elsewhere,  that  it 
should  appear  from  the  record  that  he  had  been  bi-ought  within  the 
jurisdiction  of  the  Pennsylvania  court  by  service  of  process,  or  his 
voluntary  appearance,  or  that  be  had  in  some  manner  authorized  the  j     v*»t^ 

proceeding.     By  the  bond  in  question  he  authorized  "any  attorneyl  Pi^ph^^^^^ 
of  any  court  of  record  in  the  State  of  New  York,  or  any  other  State,!  -^T 
to  confess  Judgment  against  him  (us)  for  the  said  sum,  with  releas^  . 
of  errors,  etc."    But  the  record  did  not  show,  nor  is  it  contended, 
that  he  was  served  with  process,  or  voluntarily  appeared,  or  that : 
judgment  was  confessed  by  an  attorney  of  any  court  of   record  of  1 
Pennsylvania.     Upon  its  face,  then,  the  Judgment  was  invalid,  and  .  3      m*"*" 

to  be  treated  as  such  when  offered  in  evidence  in  the  Maryland  court.  i      (  \^'    J    ^^jV-"* 

It  is  said,  however,  that  the  iudement  was  entered  against  Beneel\l*i'     1    ,  1  .s"  i 


this|-     -i'„ 


It  is  said,  bow< 

by  a  prothonotary,  and  that  the  pvothonotary  had  power  to  do  

under  the  statute  of  Pennsylvania  of  February  24,  1806.     Laws  of    J"-*  '  .^A^^ 

Penn.  1805-6,  p.  347.     This  statute  was  proved  as  a  fact  upon  the     1      ~\j.-\  V  i    \ 

trial  in  Maryland,  and  may  be  assumed  to  have  authorized  the  actioif^''  "  ,\    A<^ 

taken,   though  under  Connay  v.  Halstead,  73  Penn.  St,  354,  that  .     V  ^J^ 


M' 


may,  perhaps,  be  doubtful.     And  it  is  argued  that  the  statute,  being  V^ 

in  force  at  the  time  this  instrument  was  execnted,  should  be  readV-^uT^l*  1  \. 

into  it  and  considered  as  forming  a  part  of  it,  and  therefore  thatl^       \^'^'"' 

John  Benge  had   consented   that   judgment  might  be  thus   enteredl\;i-  * 

tip  against  him  without  service  of  process,  or  appearance  in  person,    i    .■^   ^ 

or  by  attorney. 
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Bat  we  do  not  thiok  that  b  citizen  of  another  State  than  Fenneyl- 
vania  can  be  thne  preaamptively  held  to  knowledge  and  acceptance 
.of  particular  statat£a  of  the  latter  State.  What  Beoge  anthorized 
nraa  a  confession  of  judf^ment  b;  any  attorney  of  any  court  of  record 
lin  the  State  of  New  York  or  any  other  State,  and  be  had  a  right  to 
insist  npoD  the  letter  of  the  authority  conferred.  By  its  terms  he 
Mid  not  consent  to  be  bound  by  the  local  laws  of  every  State  in  the 
jUnion  relating  to  the  rendition  of  judgment  against  their  own  citi- 
jzens  without  eerrice  or  appearance,  but  on  the  contrary  made  such 
appearance  a  condition  of  Judgment.  And  even  if  jadgment  could 
have  been  entered  against  him,  not  being  served  and  not  appearing, 
in  each  of  the  States  of  the  Union,  in  accordance  with  the  laws 
therein  existing  npon  the  subject,  he  could  not  be  held  liable  upon 
such  Judgment  in  any  other  State  than  that  in  which  it  waa  ao 
rendered,  contrary  to  the  laws  and  policy  of  auch  State. 

The  conrta  of  Maryland  were  not  bound  to  hold  this  jadgment  as 
obligatory  either  on  the  ground  of  comity  or  of  duty,  thereby  per- 
mitting the  law  of  another  State  to  override  their  own. 

No  color  to  any  other  view  ia  given  by  our  decisions  in  Johnson  v. 
Chicago  &  Faoiflo  Elevator  Co.,  119  U.  S.  388,  400,  and  Hopkins  v. 
Orr,  124  U.  S.  510,  cited  for  plaintiff  in  error.  Those  cases  in- 
volved  the  rendition  of  judgments  against  sureties  on  restitution  and 
appeal  bonds  if  judgment  went  against  their  principals,  and  the 
sureties  signed  with  reference  to  the  particular  statute  under  which 
each  bond  was  given ;  nor  did,  nor  could,  any  such  qneation  arise 
therein  as  that  presented  in  the  case  at  bar. 

Judgment  affirmed,^ 


FITZSIMMONS  v.   JOHNSON. 

SupBKUB  Court  of  Temmbsbee.    1691. 

[Stported  90  Tennau»,  416.] 

Caldwell,  J.'  John  W.  Todd  died,  testate,  at  his  residence  in 

Clermont  County,  Ohio,  in  the  early  part  of  the  year   1864.     He 

nominated  his  friends,  John  Johnson  and  C.  W.  Goyer,  of  Memphis, 

Tennessee,  as  executors  of  bis  will.     They  accepted  the  trust,  went 

to  Ohio,  and,  on  April  27,  1864,  were  duly  qualified  by  the  Probate 

Court  of  Clermont  County  as  executors  of  the  will. 

t  8m  Pint  Nat.  Bank  v.  CanninKhain,  48  Fed.  510  ;  Sajder  «.  Gritclilield,  H 
Neb.  ea,  82  N.  W.  808  ;  Teel  •.  Yost.  128  N.  T.  587. 

On  consent  ai  a  groaDd  of  jnriadictioti  of  the  person,  mo  Wright  t>,  BoTOtoD,  S7 
N.  H.  e ;  HcCortnick  i>.  B.  R.,  40  N.  Y.  303.  —  Ed. 

'  Only  so  mach  of  the  opiniOD  as  deals  with  the  qnestioii  of  jurisdictian  is  here 
given.  —  Ed. 
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On  November  6,  1865,  the  ezecntors  made  whst  purported  to  be  a 
final  settlement  of  the  estate  of  their  testator,  showing  that  the;  had 
received  usets  to  the  amoant  of  $63,495.25,  and  that,  of  this,  they 
had  paid  to  the  widow  of  the  testator,  aa  sole  distribotee,  161,040.10, 
and  that  the  other  $2,455.15  had  been  nsed  in  the  payment  of  debts 
and  expenses  of  adminietration.     This  settlement  was  made  in  the 
Probate  Court  of  Clermont  County,  ObiO)  on  whose  record  the  follow- 
ing entry  was  made:  "This  day  the  court  examined  the  accounts 
and  vouchers  of  C.  W.  Goyer  and  John  Johnson,  execators  of  the 
estate  of  John  W.  Todd,  deceased,  and  found  the  same  to  be  in  all 
things  correct;  that  they  have  been  regnlarly  advertised  for  excep- 
tions, and   none  having  been   filed   thereto,  the  same  are   hereby  ,       I 
approved  and  confirmed.     And  the  court  finds  tbat  said  executors                   [.' " 
have  paid  all  just  claims  against  said  estate,  and  have  distributed             \^^'.    ' 
the  remainder  according  to  the  will  of  the  testator.     And  the  sai<^4jr^  ' 
accounts  are  ordered  to  be  recorded,  and  the  executors  are  discharged."!     ^ 

The  testator  left  no  children  or  representatives  of  children.  By 
the  Srst  ten  clauses  of  bia  will  be  expressed  certain  desires,  wbicb 
need  not  be  mentioned  in  this  opinion,  and  made  provision  for  his 
widow;  and  by  the  eleventh  clause  he  devised  and  bequeathed  the 
residuum  of  his  estate,  both  real  and  personal,  to  his  four  siaters  and 
one  brother.  The  provisioo  made  for  the  widow  proved  unsatisfac- 
tory to  her;  hence,  she  failed  to  accept  it.  And  her  non-acceptance 
had  the  same  legal  effect  under  the  Ohio  law  that  an  affirmative 
dissent  has  under  our  law.  She  had  the  same  claims  npon  her  hus- 
band's estate  as  she  would  have  had  if  he  had  died  intestate. 

The  executors  assumed  that  she  was  entitled  to  the  whole  of  his 
personal  estate  after  the  payment  of  debts  and  expenses,  and  upon 
that  assumption  they  paid  her  the  161,040.10. 

Such  had  been  the  statute  law  of  Ohio,  but  it  was  changed,  so  as 
to  allow  the  widow  only  one-third  of  her  husband's  net  personal 
estate,  a  few  years  before  the  final  settlement.  .^^ 

On  January  15,  1887,  Mary  A.  Fitzsimmons,  one  of  the  residuary     .  I .    ^■.• 
l^atees,  filed  her  petition  in  error,  in  the  Court  of  Common  Pleas  ofl  Vi'^^ 
Clermont  County,  Ohio,  for  the  purpose  of  having  the  judgment  ofl 
the  Probate  Court  reviewed  and  reversed.     Goyer  having  died  in  the 
meantime,  Johnson  alone,  as  surviving  executor,  was  made  defend-  ' 

ant  to  this   petition.     The  petition  was  accompanied  with  an  affl-  .       ^v 

davit  tbat  Johnson  was  a  non-resident  of    the  State  of  Ohio,  and  '-*~\4 

could  not,  therefore,  be  personally  served  with  summons,  that  he  had      , '  v-^      U 
no  attorney  of  record  in  the  State,  and  tbat  it  was  a  proper  case  fori    • 
publication.     Thereupon  publication  was  made  for  Johnson,  as  a  I 
non-resident,  requiring  him  to  appear  and  plead  to  the  petition;  and 
a  copy  of  a  newspaper'  containing  the  published  notice  was  sent  to 
him  at  his  residence  in  Memphis,  Tennessee. 

Johnson  made  default,  and  on  January  20,  1888,  the  petition  in 
error  was  heard  in  the  Court  of  Common  Fleas,  and  the  Jndgment  of 
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the  Probato  Coart  was  reveraed  and  set  aside,  and  the  canae  was 
remanded  to  the  Probate  Court  for  furtlier  proceedings.  After  the 
remand,  Mrs.  FitzBimmons  and  Mrs.  Young,  another  of  the  residu- 
ary legatees,  appeared  in  the  Probate  Court  and  filed  exceptions  to 
the  acconnts  of  Go;er  and  Johnson,  which  had  been  confirmed  by 
that  court  in  1865.  These  exceptions  were  set  for  hearing,  and  a 
copy  thereof,  t^ether  with  a  notice  of  the  time  and  place  of  heajring 
the  same  by  the  conrt,  was  mailed  to  Johnson  at  Memphis. 

Johnson  again  failed  to  appear.  The  exceptions  were  sustained, 
and,  on  February  2,  1888,  the  Probate  Court  adjudged  that  the  exec- 
utors had  been  improperly  credited  in  the  former  settlement  with 
the  $61,040.10  paid  the  widow,  and  that  they  had  received  130,000 
besides,  which  they  had  not  reported  or  accounted  for  in  any  way. 
The  court  further  adjudged  that  these  two  sums,  t(^ether  with  inter- 
est thereon,  in  all  $130,640,  remained,  or  should  be,  in  the  hands 
of  the  executors  for  distribution ;  and  it  was  ordered  that  Johnson, 
as  surviving  executor,  proceed  to  distribute  said  snm  of  $130,640 
according  to  the  will  of  John  W.  Todd,  deceased,  and  according  to 
law. 

That  judgment  is  the  principal  ground  of  the  present  action.  On 
March  28,  1888,  Mrs.  Fitzsimmons  and  the  other  four  residuary 
legatees,  by  themselves  and  their  representatives,  filed  tbfs  bill  in 
the  Chancery  Court  at  Memphis,  to  recover  from  Johnson,  as  surviv- 
ing executor,  and  from  the  estate  of  Goyer,  the  deceased  executor, 
the  said  $130,640,  and  other  sums  alleged  to  have  been  received  by 
the  same  persons  as  executors  of  John  W.  Todd's  estate  in  Tennessee. 

The  chancellor  dismiaaed  the  bill  on  demurrer,  so  far  as  relief 
was  sought  on  the  Ohio  record,  but  retained  it  for  other  purposes,  to 
be  hereafter  stated.  After  final  decree  on  the  merits  of  the  other 
branch  of  the  cause,  both  complainants  and  defendants  appealed  to 
this  court.  All  material  questions  raised  in  the  Chancery  Court  are 
presented  here  by  assignments  of  error. 

Was  that  part  of  the  bill  seeking  relief  on  the  judgment  of  the 
Probate  Court  in  Ohio  properly  dismissed? 

The  main  ground  of  demurrer  to  that  part  of  the  bill  was  want  of 
jurisdiction  in  that  court  to  pronounce  the  judgment. 

The  question  of  the  court's  jurisdiction  of  the  subject-matter  need 
not  he  discussed  or  elaborated,  for,  by  the  statute  of  Ohio,  her  Pro- 
bate Courts  are  given  general  jurisdiction  to  settle  the  accounts  of 
executors  and  administrators,  and  to  direct  distribution  of  balance 
found  in  their  hands.  Jurisdiction  of  the  subject-matter  was,  there- 
fore, ample  and  complete.     Bev.  Stat.  Ohio,  sect.  534. 

Whether  the  court  had  jurisdiction  of  the  person  of  Johnson  is 
not  so  easily  answered. 

It  is  conceded  in  the  bill  and  recited  on  the  face  of  the  record  that 
Ooyer  was  dead,  and  that  Johnson,  the  surviving  executor,  was  not 
personally  served  with  notice,  either  of  the  appellate  proceedings  in 
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the  Court  of  Common  Fleas  or  of  the  eubseqaent  proceedingB  io  tbe 
Probate  Coart,  which  reeulted  in  the  Judgment  sued  on;  and  that, 
being  a  non-resident,  and  without  an  attorney  of  record  in  the  State, 
only  publication  was  made  for  him. 

It  is  now  well  settled  that  a  personal  jndgment  against  a  non- 
resident, rendered  in  an  original  suit,  upon  constructive  notice  — 
that  is,  upon  notice  by  publication  merely  —  is  an  absolute  nullity, 
and  of  no  effect  whatever.  Though  a  State  may  adopt  any  rules  of 
practice  and  legal  procedure  she  may  deem  best  as  to  her  own  citi- 
zens, she  can  adopt  none  that  will  give  ber  courts  jurisdiction  of 
non- res  id  cuts  so  as  t«  authorize  pereonal  judgments  against  them 
without  pereonal  service  of  process  upou  them. 

By  personal  judgments  we  mean  Judgments  in  peraoTiam  —  as,  for 
payment  of  money  —  in  contradistinction  from  judgments  in  rem, 
whereby  the  property  of  non-residents,  situated  within  the  territorial 
limits  of  the  State,  may  be  impounded ;  for  when  non-residents  own 
property  in  a  particular  State  it  is  subject  to  the  laws  of  that  State, 
and  may  be  attached  or  otherwise  brought  into  custodia  legis  as 
security  for  the  debts  of  the  owners,  and  actually  sold  and  applied 
by  direction  of  the  court,  without  personal  service  and  by  construc- 
tive notice  merely.     Pennoyer  v.  NefC,  95  U.  S.  714. 

Tbe  judgment  before  us  is  confessedly  a  personal  judgment. 
Hence,  if  the  appellate  proceedings  in  the  Court  of  Common  Pleas 
and  the  subsequent  proceedings  in  the  Probate  Court  were  original 
proceedings,  standing  upon  the  same  ground  with  respect  to  notice 
as  an  original  action,  that  judgment  is  void  for  want  of  jurisdiction 
of  the  person. 

The  demurrer  assumed,  and,  in  sustaining  it,  the  chancellor  held, 
that  the  petition  in  error,  by  which  the  cause  was  removed  from  th« 
Probate  Court  to  the  Court  of  Common  Pleas,  was,  in  effect,  an 
original  action,  and  that  it  could  be  prosecuted  only  on  notice  by 
personal  service;  and  that,  it  appearing  that  no  such  notice  was 
given,  the  judgment  sued  upon  was  null  and  void. 

We  do  not  concur  in  the  view  that  the  petition  iu  error  was  a  new 
suit,  or,  that  to  entitle  petitioner  to  prosecute  the  same,  she  must 
have  given  the  defendant  therein  tbe  same  notice  required  in  the 
commencement  of  an  original  action.  In  Baying  this,  we  are  not 
unmindful  of  tbe  fact  that  many  of  the  authorities  speak  of  a  writ 
of  error,  whose  office  seems  to  be  the  same  in  most  of  the  States  as 
the  petition  in  error  under  the  Obio  law,  as  a  new  suit.  Such  is  tbe 
language  of  some  of  the  earlier  decisions  in  Ohio.  3  Ohio,  337. 
In  some  of  the  cases  in  our  own  State  a  writ  of  error  has  been  called 
a  new  suit  (1  Lea,  290;  13  Lea,  151);  in  others  it  is  said  to  be  in 
the  nature  of  a  new  suit  (6  Lc.-l,  63;  13  Lea,  206);  and  in  still 
another  tbe  court  says  it  is  to  be  regarded  as  a  new  suit.  3  Head, 
25.  But  in  no  case  that  we  have  been  able  to  find,  or  to  which  our 
attention  has  been  called,  does  the  court  decide  that  a  writ  of  errof 
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ie  &  new  salt  in  the  sense  of  being  the  connQencement  of  &ii  original 
action,  or  that  il  requires  the  same  character  and  stringency  of  notice 
as  an  original  action. 

In  the  very  nature  of  the  case  a  writ  of  error  cannot  be  an  original 
action.  A  writ  of  error  liee  atone  in  behalf  of  a  party  or  privy  to  an 
original  suit_  already  finally  determined  in  the  lower  court,  and  it 
must  run  against  another  party  or  privy  to  such  original  suit.  A 
writ  of  error  has  no  place  in  the  law  nntess  there  has  been  an  origi- 
nal action ;  and,  where  given  scope,  it  ia  bnt  a  auit  on  the  record  in 
the  original  case. 

The  Supreme  Conrt  of  the  United  States  has  several  times  said 
that  a  writ  of  error  is  rather  a  continuation  of  a  certain  litigation 
than  the  comntencement  of  an  original  action,  and  we  think  that  such 
it  is,  most  manifestly.  Cohens  v.  Virginia,  6  Wheaton,  410;  Clark 
V.  Matthewson,  12  Peters,  170;  Nations  v.  Johnson,  24  Howard,  205; 
Pennoyer  v.  Sett,  95  D.  S.,  734. 

A  writ  of  error  is  like  a  new  suit,  in  that  it  can  be  prosecuted  only 
upon  notice  to  the  opposite  party.  But  that  notice  need  not  be  per- 
sonal, as  in  the  commencement  of  an  original  action;  it  may  be 
either  personal  oi  constructive,  as  the  State  creating  the  tribunal  may 
provide.     95  U.  S.,  734;  24  Howard,  206. 

{-  In  1865  Goyer  and  Johnson  submitted  themselves  to  the  jurisdio 
tion  of  the  Probate  Court  of  Ohio,  for  the  purpose  of  settling  their 
acconnte,  and  then  obtained  a  judgment  in  Uieir  favor.  That  judg- 
ment was  subject  to  review,  and,  if  erroneous,  to  reversal,  by  error 
proceedings  in  the  Court  of  Common  Pleas.  Bev.  Stat  Ohio,  sect. 
6708. 
To  obtain  such  revision  or  reversal,  it  was  incumbent  on  the  com- 
plaining party  to  give  Goyer  and  Johnson,  or  the  survivor  of  them, 
notice.  Such  notice  was,  by  statute,  authorized  to  be  given  in  any 
one  of  three  ways  —  namely,  by  service  of  summons  on  the  adverse 
party  in  person,  or  by  service  on  his  attorney  of  record,  or  by  publi- 
cation. Rev.  Stat.,  6713. 
j  Goyer  being  dead,  and  Johnson  being  a  non-resident,  and  havii^ 
I  no  attorney  in  the  State,  publication  was  duly  made  at  the  instance 
of  petitioner  in  error.  That  was  all  that  was  required  by  the  law  of 
Ohio,  and  we  are  of  opinion  that  it  gave  the  Appellate  Court  full 
jurisdiction  of  Johnson's  person,  and  authorized  any  judgment  that 
the  merits  of  the  case  required,  so  far  as  he  was  concerned. 

That  court  had  complete  power  to  reverse  the  judgment  of  the 
Probate  Court,  if  found  to  be  erroneous,  and  either  to  render  snch 
Judgment  as  should  have  been  rendered  below  in  the  first  instance  or 
to  remand  the  case  for  further  proceedings  in  the  latter  court  Bev. 
Stat.,  6726. 

The  latter  course  was  pursued,  as  has  already  been  seen.  John- 
son, being  properly  before  the  Appellate  Court  by  constructive  ser- 
vice, was  chargeable  with  notice  of  the  reversal  and  remand  of  bis 
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case,  and  of  the  subseqaent  proceediDgs  in  the  Probate  Court,  witb-  ' 
out  additional  notice  b;  pobllcation  or  otherwise  aa  to  the  steps 
taken  under  the  procedendo.  In  that  way  he  bad  his  day  in  coart 
when  the  large  judgment  was  pronounced  against  him,  and  be  Is 
bound  by  it  the  same  as  if  he  had  been  personally  aerved  with 
process. 

That  constmctiTe  notice  of  a  writ  of  error  to  a  non-resident  party, 
when  eucb  party  was  properly  brought  before  the  lower  court,  is 
aufflcient  to  bind  faim  by  the  Jndgment  or  decree  rendered   in  the 
Appellate  Court,  was  expressly  decided  in  the  case  of  Nations  v. 
Johnson,  24  Howard,  195.     In  that  case  Johnson  had  sued  Nations  ^ 
Id  the  Chancery  Court  in  Mississippi  for  some  slaves.     Decree  was  | 
for  Nations,  and  be  afterward  removed  himself  and  the  staves  to  the  I 
State  of  Texas.     Johnson  prosecuted  a  writ  of  error  to  the  Appellate  / 
Court  of  Mississippi,  giving  to  Nations  notice  by  publication  only.  ' 
The  Appellate  Court  reversed  the  decree  of  the  chancellor  and  pr<^ 
nouuced  a  decree  in  favor  of  Johnson. 

Subsequently  Johnson  sued  Nations  in  one  of  the  District  Courts 
of  the  United  States,  in  the  State  of  Texas,  ou  hie  decree  rendered 
by  the  State  Court  in  Mississippi.  Nations  defended  on  the  ground 
that  he  had  not  been  personally  served  with  notice  of  the  writ  of 
error  to  the  Appellate  CourL  That  question  being  decided  against 
him,  not  upon  the  facu  but  upon  the  law,  in  the  District  Court, 
Nations  prosecuted  a  writ  of  error  to  the  Supreme  Court  of  the 
United  States,  with  the  result  already  stated.  In  the  opinion,  Mr. 
Justice  Clifford,  speaking  for  a  unanimous  court,  said:  '^No  rule 
can  be  a  sound  one  which,  by  its  legitimate  operation,  will  deprive  a 
party  of  his  right  to  have  his  case  submitted  to  the  Appellate  Court; 
and  where,  as  in  this  case,  pei'sonal  service  was  impossible  in  the 
Appellate  Court,  through  the  act  of  the  defendant  in  error,  it  must 
be  held  that  publication  according  lo  the  law  of  the  jurisdiction, 
is  coustructive  notice  to  the  party,  provided  the  record  shows  that 
process  was  duly  served  in  the  subordinate  court,  and  that  the  party 
appeared  and  litigated  the  merits.  .  .  .  Common  Justice  requires 
that  a  party,  in  cases  of  this  description,  should  have  some  mode  of 
giving  notice  to  his  adversary;  and  where,  as  in  this  case,  the  record 
shows  that  the  defendant  appeared  in  the  subordinate  court  and 
litigated  the  merita  to  a  final  judgment,  it  cannot  be  admitted  that 
he  can  defeat  an  appeal  by  removing  from  the  jurisdiction,  so  as 
to  render  personal  service  of  the  citation  impossible.  On  that  state 
of  facts,  se^^■ice  by  publication  according  to  the  law  of  the  jurisdic- 
tion and  the  practice  of  the  court,  we  think,  is  free  from  objection, 
and  is  amply  sufficient  to  support  the  judgment  of  the  Appellate 
Court."     24  Howard,  205,  206. 

The  same  rule  is  announced  in  Pennoyer  v.  Neff,  95  U.  S.  734.     ,  -.    C\- 

Text-writers  lay  it  down  as  a  general  rale  that  jurisdiction  once  f   n"' 
acquired  over  the  parties  in  the  lower  court  may  be  continued  ontU   \   ..  ..   - 
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the  final  termination  of  the  controvere;  in  the  Appellate  Conrt  by 
giving  proper  notice  of  the  appellate  proceedingB,  and  that  notice  to 
a  non-resident  part;  by  publication  merely  is  aufflcienL  Freeman  on 
Judgmenta,  sect.  569;  2  Black  on  Judgments,  sect.  912. 

This  rule  commends  itself  to  all  men  for  its  wisdom  and  Justice. 
If  it  did  not  prevail,  a  man  having  an  unjust  judgment  in  a  subordi- 
nate court,  might,  by  removal  from  that  State,  cat  off,  absolutely, 
the  right  of  the  adverse  party  to  a  bearing  in  the  Appellate  Court  on 
Trit  of  error;  and,  having  done  so,  he  might  then  enforce  his  unjuet 
judgmenL  The  adverse  party  would  be  powerless  in  such  a  case. 
He  could  get  relief  neither  in  the  courts  of  the  State  in  which  the 
judgment  was  rendered,  nor  in  those  of  the  State  to  which  the  other 
party  had  removed;  for,  in  the  former  jurisdiction,  the  judgment 
would  be  conclusive  upon  bim,  and  if  be  should  go  to  the  latt«r  to 
retitigate  his  rights,  he  would  be  met  and  defeated  by  the  previous 
adjndication  of  the  same  rights.  One  judgment  would  control  the 
other,  on  the  doctrine  that  the  judgment  of  a  competent  court  in  one 
State  is  entitled  to  the  same  faith  and  credit  in  the  courts  of  every 
other  State  as  it  would  receive  in  those  of  the  State  where  rendered; 
which  doctrine  will  be  considered  hereafter. 

It  is  not  to  be  implied  that  Johnson  and  Goyer  returned  to  Ten- 
nessee to  hold  or  obtain  any  supposed  advantage,  for  they  were  boTia 
fide  citizens  of  this  State  all  along.  But  the  bo7MJi4«a  of  the  removal 
does  not  affect  the  rule.' 


■  A  PEEMANENT  BUILDING   AND   INVESTMENT 

''    ^  ASSOCIATION   t>.   HUDSON. 

y^^-  Supreme  Couet  of  Qurensland.    1896. 

\Rtpmted  7  Qiueiutand  Law  Journal,  23.) 
Y*  Applicattok  by  the  Permanent  Building  and  Investment  Aasocia- 

\  ^"^  tion,  Ltd.,  to  enforce  a  judgment  for  £130  9s.  5rf.,  recovered  by 

>  them  in  the  Snpreme  Court  of  New  South  Wales,  against  Georgo 

Hudson,  of  Ipswich,  in  the  colony  of  Queensland. 

In  1887  Hudson,  who  was  then  residing  in  Sydney,  bought  190 
shares  in  the  plaintiff  company,  and  was  duly  registered  as  owner  of 
the  shares.  In  1689  he  came  to  reside  in  Queensland,  and  from  that 
year  onward  he  continued  to  reside  in  Queensland,  paying  occasional 
holiday  visits  to  New  South  Wales.  In  1896  an  action  was  com- 
menced in  the  Supreme  Court  of  New  South  Wales  against  the 
defendant  for  calls  due  in  respect  of  his  shares  in  the  plaintiff  com- 
pany. The  defendant  was  served  with  the  writ  at  Ipswich,  but  did 
1  See  Weaver  v.  Boggs,  33  Md.  265  ;  ElsUKr  it.  Hiuiiei,  62  N.  J.  L.  10,  18  Atl, 
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not  enter  an  appearance,  and   the  plaiutifCB  obtained   judgment  by 
default  for  £130  9a.  6d. 

On  the  8th  of  Hay  leave  was  granted  by  Cooper,  J.,  to  the  plain- 
tiffs to  isane  a  summone  under  s.  22  of  the  Common  Law  Process 
Act  of  1867,  calling  on  the  defendant  to  show  cause  why  the  judg- 
ment should  not  be  enforced  by  the  Supreme  Court  of  Queensland. 
The  summons,  which  was  returnable  before  the  Chief  Justice  in 
Chambers,  was  adjourned  into  court' 

Griffith,  C.  J.  I  do  not  think  there  is  room  for  any  doubt  in  this 
matter.  I  think  the  law  upon  it  has  been  free  of  doubt  for  the  last 
ten  years.  The  courts  of  a  country  have  jurisdiction  over  the  per- 
sons within  that  country.  Also,  as  a  matter  of  practice,  they  assert 
jurisdiction  —  always  under  the  authority  of  some  statute  of  their 
own  country  —  in  their  own  country,  with  reBpect  to  persons  out  of 
the  jurisdiction  as  to  contracts  made  or  acts  done  wiUiiu  the  juris- 
diction. That  is  extremely  convenient.  It  is  a  power  conferred  by 
their  own  legislatui-e,  and  it  holds  good  within  their  own  jurisdic- 
tion, but  the  voice  of  the  legislature  does  not  extend  beyond  its 
jurisdiction.  International  Law  does  not,  as  far  as  I  know,  require 
any  country  to  recognize  the  jurisdiction  or  authority  of  any  foreign 
body  or  tribunal  over  its  citizens,  or  over  any  one  who  was  not  a 
citizen  of  the  coantry  within  which  that  foreign  body  or  tribunal  has 
jurisdiction.  Writs  in  New  South  Wales  run  as  far  as  the  border  of 
New  South  Wales,  and  no  further.  Beyond  that  they  are  mere 
pieces  of  paper  —  mere  notices.  In  the  case  of  the  colonies  which 
have  joined  the  Federal  Council  it  is  different.  Their  writs  in  cases 
whei-e  the  cause  of  action  arose  in  the  colony  in  which  the  action  ia 
brought,  run  throughout  federated  Australia.  New  South  Wales  has 
not  thought  fit  to  join  in  that  federation,  and  writs  from  that  colony, 
as  I  have  said,  stop  at  the  border.  This  judgment,  therefore,  was 
obtained  in  the  Supreme  Court  of  New  South  Wales  gainst  a  person 
who  owed  no  allegiance  to  that  court.  The  document  served  on  him 
was  only  a  piece  of  paper,  to  which,  in  my  opinion,  he  was  in  no 
way  bound  to  pay  attention,  and  which  had  no  effect  in  this  colony, 
althongh  in  New  South  Wales  it  had  ample  effect,  bnt  only  because 
the  legislature  there  had  said  so.  The  application  must  be  dis- 
missed with  coats.* 

'  Tb«  &rgiimcDti  of  counsel  are  omitted.  —  Ed. 

*  Aee.  Briabuie  Ofster  FiBhsiy  Co.  v.  Emaraon,  Knox  (N.  3.  W.)  SO  ;  Polaek  t. 
Schninacher,  3  So.  Aaatr.  R.  7S ;  Biuiganuami  ■>.  BokHabraniiniaD,  Ind.  L.  B.  IS 
Hid.  406.  —  Ed. 
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VAN  HBYDEN  v.   SAUVAGE. 

Civil  Coort  of  thb  Skinb.    ISH. 

[Sepontd  2S  ClmuU,  593.] 

The  Court.  By  a  parol  contract  of  sale,  March  11,  1893,  at  Paris, 
Vanderheyden  aold  Count  de  Sauvage-Vercourt,  with  all  usual  war- 
rantieH,  for  3,000  fraucS)  a  saddle  horse,  to  be  delivered  at  the  buyer's 
house  at  Emptinue,  couuty  of  Dinant,  Belgium.  The  very  day  after 
the  delivery  tlje  buyei  asserted  that  not  only  did  the  animal  sold  pos- 
sess none  of  the  qualities  represented,  but  had  many  serious  defects. 
All  proposals  of  compromise,  however  advantageous  to  the  seller, 
were  checked  by  the  refusal  of  the  latter  to  take  back  the  horse.  In 
these  circumstances,  Sauvage  sued  Vanderheyden  for  a  rescission  of 
the  sale  in  the  court  of  his  domicile,  at  Dinant.  Vanderheyden 
having  suffered  judgment  by  default,  consented  to  contest  the  ques- 
tion in  the  Belgian  court  and  opposed  the  Judgment.  As  a  result 
of  a  new  decree,  confirmed  by  a  judgment  of  the  court  of  Li^ge, 
an  examination  by  experts  was  made,  at  which  Vanderheyden  was 
present.  The  experts  fully  rec<^nized  the  defects,  and  declared  the 
horse  absolutely  "unfit  for  the  use  to  which  it  was  destined."  Con- 
sequently, the  court  of  Dinant  rescinded  the  sale;  Vanderheyden 
appealed,  and  the  matter  ia  now  pending  before  the  court  of  Li^ge. 

Without  waiting  the  final  result  of  a  suit  the  issue  of  which  he 
feai-ed,  Vanderheyden,  abandoning  the  first  process,  sued  his  adver- 
sary in  his  turn  before  the  court  of  bis  own  domicile  in  the  present 
action  to  recover  the  price  of  the  horse.  Sauvi^e  prays  for  a  con- 
tinuance till  the  court  of  Li^ge  shall  finally  determine  the  suit  pend- 
ing before  it;  but  Vanderheyden  opposes  the  motion  on  the  ground 
that  the  plea  of  litispendance,  cannot  be  allowed,  eince  the  French 
and  Belgian  courts  are  independent.  The  French  courts,  to  be  sure, 
are  not  bound  by  foreign  judgments;  but  a  Frenchman  is  not  for- 
bidden in  an  action  against  him  by  a  foreigner  to  accept  trial  before 
the  court  of  bis  adversary's  domicile;  but  by  this  very  acceptance  he 
has  clearly  anbstituted  the  foreign  judges  for  bis  own  natural  judges, 
and  consequently  has  attributed  to  their  decision  the  same  efFectB  as  a 
decision  of  the  court  of  his  own  domicile  would  have.  Now  Vander- 
heyden wishes  to  turn  to  the  French  conrts  after  having  pleaded 
before  the  Belgian;  that  is  to  say,  to  litigate  the  same  question  suc- 
cessively before  two  conits,  eo  as  to  take  advantage  of  the  chances 
of  a  double  process.  Such  an  attempt  is  allowed  neither  in  equity 
nor  in  law.  In  fact,  it  is  impossible  to  allow  any  process,  before 
whatever  court,  French  or  foreign,  it  be  brought,  to  be  abandoned 
at  the  caprice  or  at  the  interest  of  a  party  who  thns  retains  in 
advance  the  chance  of  accepting  or  of  rejecting  the  decision  of  the 
court  according  as  It  may  be  favorable  or  the  reverse.     The  accept- 


,v  Google 


SECT.   11. j  GIBAED  V.   TftAMONTANO.  367 

ance  of  Buch  s  rule  would  as  a  result  give  the  most  shocking  advftu- 
tBgfl  to  the  rash  or  dishoneat  party  who  could  thos,  on  his  own 
authority  and  to  his  sole  profit,  nullify  a  decision  which  flnda  his 
advereary  entitled,  and  compel  the  latter  to  submit  to  the  chances  of 
a  new  suit  before  foreign  judges. 

In  short,  two  courts  of  the  same  sort  cannot  take  ct^izance  at 
the  same  time  of  the  same  soit,  though  one  be  French,  the  otlter 
foreign.  Vanderheyden,  in  accepting  Belgian  jurisdiction,  has  at  the 
same  time  dosed  every  means  of  recourse  to  the  jurisdiction  of  bis 
own  country;  after  having  submitted  to  trial  before  the  court  of 
Dinautt'been  present  at  the  expert  examination  and  taken  an  appeal 
from  the  decision,  it  is  not  now  lawful  to  disregard  all  its  effects, 
and  to  consider  the  former  suit  as  non-existent.  In  a  word,  he  has 
by  Mb  own  will  entered  into  a  judicial  contract  with  his  adversary, 
by  virtue  of  which  the  Belgian  jurisdiction  has  been  and  should 
remain  alone  competent  to  decide  the  case. 

The  Court  for  these  reasons  declares  itself  incompetent;  declares 
Vaoderheyden  without  right  to  sue,  and  sends  the  affair  back  to  the 
court  which  baa  already  taken  jurisdiction. 


GIRABD  V.   TRAHONTANa 

Court  of  Afpkal  of  NAPLsa.    1888. 

[BtpoTttd  12  Clnnel,  4H.\ 

Ix  accordance  with  the  terms  of  Art  11  of  the  FVench  CivU  Code, 
Mr.  Tramontano,  an  Italian  subject  domiciled  in  Italy,  was  sued  by 
Girard  &  Co.  in  the  Tribunal  of  Commerce  of  the  Seine,  upon  the 
balance  of  an  acconnt  Judgment  for  the  plaintiff,  and  application 
to  the  Court  of  Appeal  of  Naples  for  an  exequatur. 

The  Court.  When  the  execution  of  a  foreign  judgment  is  asked 
for  in  Italy,  the  first  duty  of  the  Italian  judges,  by  Art  941  of  the 
Code  of  Civil  Procedure,  is  to  make  sure  that  the  judgment  was  ren- 
dered by  a  court  that  had  jurisdiction.  It  is  usually  necessary,  to 
be  sure,  in  determining  this  point,  to  be  governed  by  the  law  of  the 
country  iu  which  the  judgment  was  rendered  (Art  10  of  the  prelimi- 
nary  diapoaitions  of  the  Civil  Code).  Bat  the  provisions  of  Art.  14 
of  the  French  Civil  Code  are  not  sufflcieat  to  confer  jurisdiction  on 
the  Tribunal  of  Commerce  of  the  Seine.  .  .  . 

This  text,  to  be  sure,  provides  that  even  a  foreigner  non-reeident 
in  France  may  always  be  cited  before  a  French  court  upon  obliga- 
tions toward  a  Frenchman,  though  contracted  abroad.  But  this  un- 
limited power  given  to  the  French  creditor  is  manifestly  opposed  to 
Art  12  of  the  Preliminary  Dispositions  of  the  Civil  Code.'    It  is 

>  "  In  no  ctM  ifakll  the  lawi,  contract!,  or  judgments  at  ■  fenign  country  or  tb« 
provisiona  <^  a  prlrate  contract  havs  power  to  derogate  from  the  lawa  of  tliia  kingdon 
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eoQtmry  to  the  piovisiona  of  Art  ]05,  namber  3,  of  the  Code  of 
Civil  Procednre,  enbtnitting  to  Italian  jurisdiction  suits  relative  to 
obligations  performable  Id  Italy,  or  resultiDg  from  contracts  made  or 
acts  done  in  the  kingdom.  It  thus  contains  a  usurpation  of  Juris- 
diction thai  belongs  to  the  Italian  courts.  It  sets  up  an  extravagant 
claim  of  Jurisdiction,  contrary  to  the  law  of  nations,  and  Uierefore 
not  to  be  rec<^nized  in  any  State  whose  municipal  public  law  it 
violates. 

It  is  in  vain  to  urge  that  a  foreigner  in  contracting  with  a  French- 
man, whenever  he  knows  the  provisions  of  Art  14  of  the  Code 
Napoleon,  is  regarded  as  having  waived  the  right  of  being  judged 
by  his  natural  Judges.  For  the  individual  who  cannot  by  his  own 
will  obtain  within  his  own  country  other  judges  than  those  provided 
by  the  laws  of  the  State,  cannot,  a  fortiori,  escape  the  rules  of  com- 
petence established  by  public  international  law. 


MASSIE  p.   WATTS. 
ScpRKUB  CocBT  OF  THK  Umitbd  Statxb.    1810. 

[fltjwrterf  G  CraiuJi,  148.] 

iTsis  was  an  appeal  from  the  decree  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky,  in  a  suit  in  equity 
brought  by  Watts,  a  citizen  of  Virginia,  against  Ifassie,  a  citizen  of 
Kentucky,  to  compel  the  latter  to  convey  to  the  former  1,000  acres  of 
land  in  the  State  of  Ohio,  the  defendant  having  obtained  the  legal 
title  with  notice  of  the  plaintiff's  equitable  title.' 
Marshali,,  C.  J.  This  suit  having  been  originally  instituted,  in 
the  court  of  Kentucky,  for  the  purpose  of  obtaining  a  conveyance 
for  lands  lying  in  tLe  State  of  Ohio,  an  objection  is  made  by  the 
plaintiff  in  error,  who  was  the  defendant  below,  to  the  jurisdiction 
of  the  court  by  which  the  decree  was  rendered. 

Taking  into  view  the  character  of  the  suit  in  chancery  bronght  to 
establish  a  prior  title  originating  under  the  land  law  of  Vii^inia 
i^Fiinet  a  person  claiming  under  a  senior  patent,  considering  it  as 
&  substitute  for  a  caveat  introduced  by  the  peculiar  circumstances 
attending  those  titles,  this  court  is  of  opinion,  that  there  is  much 
reason  for  considering  it  as  a  local  action,  and  for  confining  it  to 
the  court  sitting  within  the  State  In  wbicb  the  lands  lie.  Was  this 
cause,  therefore,  to  be  considered  as  involving  a  naked  question  of 

relatiiig  Co  petsona,  Co  property,  or  to  obiigations,  nor  from  tluae  which  in  any  vrvf 
coQcero  tbe  public  order  and  good  morals." 

1  Tbe  eCatemeiit  of  facts  is  nmitted.     Only  m  much  of  th«  opinion  u  deals  with 

the  quMtion  of  jurisdiction  is  giv.'ii.  —  Ed. 
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title,  was  it,  for  example,  a  contest  between  Watts  and  Powell,  the 
juriedictiOD  of  the  Circuit  Conrt  of  Kentack;  would  not  be  sua- 
tained.  But  where  the  qnestion  chaagea  ita  character,  where  the 
defendant  in  the  original  action  is  liable  to  the  plaintifF,  either  in 
consequence  of  contraot,  or  ae  trustee,  or  as  the  holder  of  a  legal 
title  acquired  by  any  species  of  mala  fides  practised  on  the  plaintiff, 
the  principles  of  equity  give  a  couit  Jurisdiction  wherever  the  person 
may  be  found,  and  the  c ire nm stance,  that  a  question  of  title  may  be 
involved  in  the  inquiry,  and  ma;  even  constitute  the  essential  point 
on  which  the  case  depends,  does  not  seem  sufficient  to  arrest  that 
jurisdiction. 

In  the  celebrated  case  of  Penn  v.  Lord  Baltimore,  the  Chancellor 
of  England  decreed  a  specific  performance  of  a  contract  respecting 
lands  lying  in  North  America.  The  objection  to  the  jurisdiction  of 
the  court,  in  that  case,  as  reported  by  Vezey,  was  not  that  tb'e  lands 
lay  without  the  jurisdiction  of  the  court,  but  that,  in  cases  relating 
to  boundaries  between  provinces,  the  juiisdiction  was  exclusively  in 
the  king  and  council.  It  is  in  reference  to  this  objection,  not  to  an 
objection  that  the  lands  were  without  his  jurisdiction,  that  the  chan- 
cellor says,  "This  court,  therefore,  has  no  original  Jurisdiction  on 
the  direct  question  of  the  original  right  of  boundaries."  The  reason 
why  it  had  do  original  jurisdiction  on  this  direct  question  was,  that 
the  decision  on  the  extent  of  those  grants,  including  dominion  and 
political  power,  as  well  as  property,  was  exclusively  reserved  to  the 
king  in  council. 

In  a  subsequent  part  of  the  opinion,  where  he  treats  of  the  objec- 
tion to  the  jurisdiction  of  the  court,  arising  from  its  inability  to 
enforce  its  decree  in  rem,  he  allows  no  weight  to  that  argument 
The  strict  primary  decree  of  a  court  of  equity  is,  he  says,  in  per- 
tonam,  and  may  be  enforced  in  all  cases  where  the  person  is  within 
its  jurisdiction.  In  conQrmation  of  this  position  he  cites  the  prac- 
tice of  the  courts  to  decree  respecting  lands  lying  in  Ireland  and  in 
the  colonies,  if  the  person  against  whom  the  decree  was  prayed  be 
found  in  England. 

In  the  case  of  Ai^lasse  v.  Muschamp,  1  Vernon,  75,  the  defend- 
aut,  residing  in  England,  having  fraudulently  obtained  a  rent  charge 
on  lands  lying  in  Ireland,  a  bill  was  brought  in  England  to  set  it 
aside.  To  an  objection  made  to  the  jurisdiction  of  the  court  the 
chancellor  replied:  "This  is  surely  only  a.  Jest  put  upon  the  Jurisdic- 
tion of  this  court  by  the  common  lawyers;  for  when  you  go  about  to 
bind  the  lands  and  grant  a  sequestration  to  execute  a  decree,  then 
they  readily  tell  you  that  the  authority  of  this  court  ia  only  to  regu- 
late a  man's  conscience,  and  ought  not  to  affect  the  estate,  but  that 
this  court  must  agere  in  personam  only;  and  when,  as  in  this  case, 
you  prosecute  the  person  (or  a  fraud,  they  tell  you  that  you  must  Dot 
intermeddle  here,  because  the  fraud,  though  committed  here,  con- 
cerns lands  that  lie  in  Ireland,  which  makes  the  jurisdiction  local, 
24 
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and  so  wholly  elade  the  Jurisdiction  of  this  coort."  The  chancellor, 
in  that  case,  sustained  his  jurisdiction  on  principle,  and  on  the 
anthority  of  Archer  and  Preston,  in  which  caee  a  contract  made 
respectiug  lands  in  Ireland,  the  title  to  which  depended  on  the  act 
of  settlement,  was  enforced  in  England,  although  the  defendant  was 
a  resident  of  Ireland,  and  had  only  made  a  casual  visit  to  England. 
On  a  rehearing  before  Lord  Keeper  North  this  decree  was  affirmed. 

In  the  case  of  The  Earl  of  Kildare  v.  Sir  Morrice  Eustace  and 
Fitzgerald,  1  Vern.  419,  it  was  determined  that  if  the  trustee  live  in 
England,  the  chancellor  may  enforce  ihe  trust,  although  the  lands  lie 
in  Ireland. 

Id  the  case  of  Toller  v.  Carteret,  2  Vern.  i94,  a  bill  was  suatained 
for  the  foreclosure  of  a  mortgage  of  lands  lying  oat  of  the  JuriBdic- 
tion  of  the  court,  the  person  of  the  mortgagor  being  within  it. 

Subsequent  to  these  decisions  was  the  case  of  Penn  against  Lord 
Baltimore,  1  Vez.  444,  in  which  the  specific  performance  of  a  con- 
tract for  lands  lying  in  North  America  was  decreed  in  England. 

Cpon  the  authority  of  these  cases,  and  of  others  which  are  to  be 
found  in  the  books,  as  well  as  upon  general  principles,  this  court  is 
of  opinion  that,  in  a  case  of  fraud,  of  trust,  or  of  contract,  the  jaris- 
diction  of  a  court  of  chancery  is  sustainable  wherever  the  person  be 
fonnd,  although  lands  Dot  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree. 

The  inquiry,  therefore,  will  be,  whether  this  be  an  unmixed  ques- 
tion of  title,  or  a  case  of  fraud,  trust,  or  contract. 

The  facta  in  this  case,  so  far  as  they  affect  the  question  of  juris- 
diction, are,  that,  in  1787,  the  land  warrant,  of  which  Watts  is  uow 
the  proprietor,  and  which  then  belonged  to  Oneal,  was  placed  with- 
out any  special  contract  in  the  hands  of  Massie,  as  a  common  locator 
of  lands.  Id  the  moDth  of  August  in  the  same  year  he  located  1,000 
acres,  part  of  this  warrant,  to  adjoin  a  previous  location  made  on 
the  same  day  for  Robert  Powell. 

Id  the  year  1793  Massie,  as  deputy-surveyor,  surveyed  the  laDds 
of  Thomas  Massie,  on  which  Robert  Powell's  entry  depended,  and 
the  land  of  Robert  Powell,  on  which  Oneal's  entry,  now  the  property 
of  Watts,  depended.  On  the  27th  of  June,  1795,  Nathaniel  Massie, 
tbe  plaintiff  in  error,  entered  for  himself  2,366  acres  of  laud  to 
adjoin  the  surveys  made  for  Robert  Powell,  Thomas  Massie,  and  one 
Daniel  StuU.  The  entry  of  Daniel  StuU  commences  at  the  upper 
corner  of  Ferdinand  Oneal'a  entry  on  the  Scioto,  and  the  entry  of 
Ferdinand  Oneal  commences  at  the  upper  corner  of  Robert  Powell's 
entry  on  the  Scioto;  so  that  the  land  of  Oneal  would  be  supposed, 
from  the  entries,  to  occupy  the  space  on  the  Scioto  between  Powell 
and  Stull.  Nathaniel  Massie's  entry,  which  was  made  after  survey- 
ing tbe  lands  of  Thomas  Massie  and  of  Robert  Powell,  biDds  OD  the 
Scioto,  and  occupies  the  whole  space  between  Powell's  survey  and  ' 
Stall's  survey. 
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Id  the  year  1796,  Nathaniel  Msssie  sorveyed  580  acres  of  Oneal's 
entry,  chiefly  within  StuU's  anrvey,  and  afterwards,  in  the  spring  of 
1797,  purchased  Powell's  surrey.  Nathaniel  Hassle's  entry  is  sur- 
veyed and  patented.  In  1801  Mansie  received  from  Watta,  in  money, 
the  customary  compensation  for  making  his  location. 

It  is  alleged  that  Nathaniel  Massie  has  acquired  for  himself  the 
land  which  wfl^  comprehended  within  Oneal's  entry,  and  has  snr- 
veyed  for  Oneal  land  to  which  his  entry  can  by  no  conatmction  be 
extended. 

If  this  allegation  be  unsupported  by  evidence,  there  is  an  end  of 
the  case.  If  it  be  supported,  had  the  court  of  Kentucky  Jurisdiction 
of  the  cause? 

Although  no  express  contract  be  made,  yet  it  cannot  be  doubted 
that  the  law  implies  a  contract  between  every  man  who  transacts 
business  for  another  at  the  request  of  that  other  and  the  person  for 
whom  it  is  transacted.  A  common  locator  who  undertakes  to  locate 
lands  for  an  absent  person  is  bound  to  perform  the  usual  duties  of 
a  locator,  and  is  entitled  to  the  customary  compensation  for  those 
duties.  If  he  fails  in  the  performance  of  those  duties,  he  is  liable  to 
the  action  of  the  injured  party,  which  may  be  instituted  wherever  his 
person  is  found.  If  his  compensation  be  refused,  he  may  sue  there- 
for in  any  court  within  whose  Jurisdiction  the  person  for  whom  the 
location  was  made  can  he  found.  In  either  action  the  manner  in 
which  the  service  was  performed  ia  inevitably  the  subject  of  investi- 
gation, and  the  difficulty  of  makii^  it  cannot  oust  the  court  of  ita 
jurisdiction. 

From  the  nature  of  the  business  and  the  situation  of  the  parties, 
the  person  for  whom  the  location  is  made  being  generally  a  non- 
resident, and  almost  universally  unacquainted  with  the  country  in 
which  his  land  is  placed,  it  is  the  duty  of  the  locator  not  only  to 
locate  the  lands,  but  to  show  them  to  the  surveyor.  He  also  neces- 
sarily poesesses  the  power  to  amend  or  to  change  the  location  if 
he  hag  sufficient  reason  to  believe  that  it  is  for  the  interest  of  his 
employer  so  to  do.  So  far  as  respects  the  location  he  is  substituted 
Id  the  place  of  the  owner,  and  his  acts  done  bona  fide  are  the  acts  of 
the  owner. 

If,  under  these  circumstances,  a  locator  finding  that  the  entry  he 
has  made  cannot  be  surveyed,  instead  of  withdrawing  it  or  amend- 
ing it  so  as  to  render  it  susceptible  of  being  carried  into  execution, 
secures  the  adjoining  land  for  himself,  and  shows  other  land  to  the 
surveyor  which  the  location  cannot  be  construed  to  comprehend,  it 
appears  to  this  court  to  be  a  breach  of  duty,  which  amounts  to  a 
violation  of  the  implied  contract,  and  subjects  him  to  the  action  of 
the  party  injured. 

If  the  location  be  sustainable,  and  the  locator,  instead  of  showing 
the  land  really  covered  by  the  entry,  shows  other  land,  and  appro- 
prtates  to  himself  the  land  actually  entered,  thi»nppear8  to  the  court 
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to  be  a  species  of  mala  fides  which  will,  in  eqaity,  convert  him  into 
a  trustee  for  the  pai-ty  originall;  entitled  to  the  land. 

In  either  case  the  jurisdiction  of  the  court  of  the  State  in  wbicb 
the  pei-BOD  is  found  is  sustainable. 

If  we  reason  by  analogy  from  the  distinction  between  actions  local 

and  transitory  at  common  law,  this  action  would  follow  the  person, 

because  it  would  be  founded  on  an  implied  contract,  or  on  neglect  of 

duty. 

p    If  we  reason  from  those  principles  which  are  laid  down  in  the 

[   books  relative  to  the  Jorisdiction  of  coaria  of  equity,  the  jurisdiction 

\  of  the  court  of  Kentucky  is  equally  sustainable,  because  the  defend- 

<  ant,  if  liable,  is  either  liable  under  his  contract,  or  as  troatee.' 


\ 


WHITE  V.   WHITE. 
Court  or  Appeals,  Martland.     1835. 
[Rtported  7  Gili  ^  Johnua,  308.] 
BrcHANAN,  C.  J.   The  bill  in  this  case  was  filed  for  the  sale  of  the 
v)    Vv  \  ,    real  estate  of  Abraham  White,  deceased,  and  the  distribution  of  the 
\        V    \t-         -.^proceeds  among  his  heirs,  after  deducting  the  amount  of  a  aubsisting 
A    jiT'        ^       ^,  i'     lien,  by  mortgajfe,  on  a  part  of  it;  on  the  ground  that  it  will  not  admit 
X  v".  ■.  ..,--        I  '  \^^  •"!  advantageous  division,  and  that  it  would  be  to  the  advantage 
^^    \*^        ^*       ■^,  of  all  tiie  pailiea  interested,  that  it  should  be  sold,  which  is  admitted 
.-,  V     ^}        K-       by  the  answers.     A  tract  of  land,  part  of  this  estate,  is  stated  in  the 
bill,  to  lie  in  the  State  of  Pennsylvania,  as  to  which  the  chancellor 
dismissed  the  bill  for  the  want  of  jurisdiction,  and  decreed  a  sale  of 
^>^  ,      f  ■  that  portion  of  the  property,  which  lies  in  this  State,  appointing  a 

trustee   for  that  purpose.     And   the  only  question   is,  whether  he 
V**^      1.      '  should  not  also  have  decreed  a  sale  by  the  trustee,  of  the  tract  of 

^   \  .-^^'  laud  in  Pennsylvania. 

It  would  be  rather  an  idle  thing  in  chancery,  to  entertain  jurisdic- 
tion of  a  matter  not  within  its  reach,  and  make  a  decree  which  it 
could  have  no  power  to  enforce,  or  to  compel  a  compliance  with. 
And  the  absence  of  that  very  power  is  a  good  t«st  by  which  to  try 
the  question  of  jurisdiction.  It  would  be  a  solecism  to  say,  that  the 
chancellor  has  jurisdiction  to  decree  in  rem,  where  the  thing  against 

1  Ace.  Fenn  d.  I'Ord  Baltimore,  I  Ves.  Sr.  444  ;  MeGee  v.  Sweeney,  81  Cal. 
100,  23  Pic.  1117  ;  Cloud  o.  OniaUj,  ISS  III.  S13,  17  N.  B.  82S  -,  Reed  v.  B«ed,  7E 
Me.  204  ;  Brown  v.  Desmond,  100  Htm.  267  :  Vreelaad  v.  VtfeUnd,  46  N.  J.  £q. 
822,  24  Atl.  651  ;  Gardner  v.  Ogden,  22  N.  Y.  327 ;  Guwnmt  v.  Fowler,  1  Hen.  &  M. 
6  ;  Foindaiter  v.  BiirweU,  82  Va.  607. 

So  a  court  of  equit;  has  j iirisdictiou  to  enjoin  tbe  conveyance  of  foreif^  land: 
Frank  v.  Peyton,  62  Ky.  15D  ;  and  to  enjoin  the  obatruction  of  a  foreign  private  w»y  : 
Alexander  v.  ToileBton  Club,  110  Dl.  «5.  —  En. 
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which  the  decree  goes,  and  is  alone  the  subject  of,  and  to  be  operated 
upon  hy  it,  is  beyond  the  territorial  juriediction  of  the  Chancery 
Court,  aud  not  subject  to  its  authority,  and  the  decree,  if  passed, 
would  itself  be  nugatory  for  the  want  of  power,  or  jurisdiction  to 
give  it  effect  Chancery  can  have  no  jurisdiction  where  it  can  give 
no  relief.  Now  what  jurisdiction  has  the  Chancery  Court  of  Uary- 
land  over  lands  lying  in  a  foi'eign  country,  or  in  another  State;  and 
having  no  Jurisdiction  of  landa  so  situated,  what  authority  has  it  to 
decree  a  sale  of  thorn,  and  impart  to  its  trustee  authority  to  go  into 
such  State,  or  foreign  country,  to  carry  its  decree  into  effect,  by 
making  sale  of  them. 

It  is  true  that  where  the  decree  sought  is  in  personam,  and  may  be 
carried  into  effect  by  procesB  of  contempt,  the  Court  of  Chancery 
here  may  have  jurisdiction,  although  it  may  affect  land  lying  in 
another  State,  the  defendant  being  in  the  State  of  Maryland,  as  in 
a  case  of  trust,  or  fraud,  or  of  contract  As  where  a  bill  is  ffled 
against  a  person  in  this  State,  for  the  speciflo  performance  of  a  con- 
tract, or  i^reement,  relating  to  land  in  another  State.  In  such  a 
case,  the  decree  does  not  act  directly  upon  the  land,  but  upon  the 
defendant  here,  and  within  the  jurisdiction  of  the  court  So  where 
the  land  itself  that  ia  sought  to  be  affected  lies  within  the  State,  and 
the  proceedings  are  against  a  person  residing  out  of  the  State. 

But  in  this  caae  the  bill  seeks  a  sale  of  land  in  Pennsylvania,  not 
within  the  Jurisdiction  of  the  Court  of  Chancery  of  Maryland;  and 
the  decree  if  made  would  not  be  in  personam,  but  for  the  sale  of  the 
land,  through  the  instrumentality  of  a  trustee,  and  could  not  be 
enforced  by  any  process  from  that  court.  It  is  not  like  the  case  of 
Penn  v.  Lord  Baltimore,  1  Ves,  Sr.  444,  where  the  bill  was  for  the 
specific  performance  of  articles  concerning  the  boundaries  of  the  then 
provinces  of  Maryland  and  Fennsylvania,  Lord  Baltimore  the  de- 
fendant being  in  England,  and  subject  to  the  compulsory  process  of 
chancery  there.  Nor  like  the  other  cases  to  be  found  in  the  English 
Chancery  reports,  affecting  lands  not  lying  in  England,  where  the 
proceedings  were  in  personam,  the  defendants  residing  there,  and 
subject  to  process  of  contempt,  etc. 

Decree  affirmed  with  eoata.^ 

>  Aee.  Watkins  v.  Holman,  14  Pet  2G;  Johnson  v.  Kimbro,  3  Head,  S97  ;  Oibton 
V.  Bui^fM.  82  Va.  650.  But  ««  DnnUp  v.  Bye™,  110  Mioh.  109,  07  S.  W.  1067  ; 
Wood  0.  Warner.  15  N.  J.  Eq.  81. 

Similarly.  ■  court  of  »quity  may  not  order  tbe  abatement  of  a  forei^  nuisance: 
P.  0.  Centrul  R."  R.,  i2  S.  Y.  283  ;  nor  RniQt  Bpeeiiio  perfonnaaee  of  a  contract  to  dig 
a  ditch  in  a  foreign  state  :  Port  Royal  R.  R.  v.  Hammond,  59  Ga.  S23  ;  nor  declare  a 
deed  of  foreign  land  Toid :  Carpenter  u.  Straogt,  HI  U.  8.  87 ;  Davia  t>.  H«adley,  33 
».  J.  Eq.  116 ;  but  see  C.  b.  Leiy,  33  Grat  21.  —  En. 
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LYNDE  V.   COLUMBUS,  CHICAGO  AKD  INDIANA 

CENTRAL   BAILWAY. 

Circuit  Court  or  the  United  States.    1803. 

[EeporUd  57  Fe^^rai  Reporter,  998.] 

Baker,  District  Judge.  Tbe  plaintiff  briugs  this  suit  u  a  bond- 
liolder  for  wliom  the  trustee  lias  refVised  to  bring  suit  against  the 
Colambus,  Chicago  &  Indiana  Central  Railway  Company,  Archibald 
Parkhurst,  trustee,  and  the  Pittsburgh,  Cincianati,   Chicago   &  St. 


I     \*^        (.      I  J^  Louis  Bailiraj  Company,  for  tbe  foreclosure  of  a  trust  deed  or  mort- 
•ji  f^^  \^  y    gage  executed  by  the  Columbus,  Chicago  &  Indiana  Central  Railway 

Y  '         ,       A^  Company  to  Archibald  Parkhurst,'  as  trustee,  to  secure  1,000  bonds,  of 


.    I  \j/^  11,000  each,  issued  by  it,  -"^  ■^y-^^  n^^  fhn  1^1,.  nf  ita  railroad  em- 

\lJ^  braped   in   said  tmst  deed,   extending  from    Indianapoiia,   ind., ~to 

^^y^  ColurobuB,  Ohio,  together  with  its  tVanchisea,  equipments,  property, 

f>*        0  t,  tolls,  and  interests,  — that  is  to  say,  the  lands,  tenements,  heredita- 

n    \)^i^  ments,   fixtures,    goods,    and    chattels   of  the   Columbus,  Chicago  & 

jjij^^'^  Indiana  Central  Railway  Company ;   its  property,  rights,  privileges, 

^^'^  interest,  and  estate  of  every  description  and  nature ;   its  rails,  ties, 

J  fences,  buildings,  and  erections ;  its  right  of  way,  cars,  engines,  tools, 

and  machinery ;  its  rents,  reservations,  and  reversions,  of  every  nature, 
or  so  much  thereof  as  lies  and  is  within  the  State  and  district  of 
—  V  iLf/-  \    Indiana,     The  bill  avers  that  the  Pittsburgh,  Cincinnati,  Chicago  & 

\  br  .  J^  t  J  ^''-  Louis  Railway  Company  claims  some  interest  in  the  said  premises, 
and  prays  that  it  may  be  required  to  make  answer  to,  all  and  singnlar, 
the  idlegatioDS  and  diarges  contained  in  the  bill,  and  that  s^d  prop- 
erty may  be  decreed  to  be  sold  free  and  discharged  from  any  and  idl 
claims  or  interest  of  the  parties  respondent  to  tbe  bill. 
V  '  '  V  ti^^  "^^^  Rttsburgh,  Cincinnati,  Chicago  &  St.  Louia  Railway  Company 

^j^      ((V  \  has  filed  a  plea  alleging,  in  substance,  that  the  plaintiff  herein,  as  plain- 

\-*         ^    ~^  W  tiff,  brought  suit  against  the  defendants  herein,  as  defendants,  on  the 

\j        A\;  "        \  f  ^''  ^*™^  bonds  and  tmst  deed  or  mortgage,  in  the  common  pleas  court  of 
I    \t       1  Ji    ^'  I       Franklin  County,  Ohio  ;  that  said  court  is  a  court  of  general  juriadic- 
K  Jr*^  V-v  "^  '      \V" '  *'**"  '"  ^^^  *°     equity  ;  that  the  cause  was  tried,  and  that  the  court 
"■"^  \  .  ^'*'  ,  V  .  r  *•  found  the  bonds  in  question  to  be  valid  obligations  of  the  Columbus, 

Chicago  &  Indiana  Central  Railway  Company,  and  that  the  plaintiff 
was  entitled  to  a  decree  for  tbeir  payment ;  and  tbe  court  decreed  that 
lunless  the  defendant  the  Columbus.  Chicago  &  Indiana  Central  Rail- 
way Company  should,  within  thiity  days,  pay,  or  cause  to  be  paid,  Uie 
sam  so  found  due,  the  mortgf^e  should  be  foreclosed,  and  the  mort- 
gaged property  sold,  and  that  upon  the  sale  the  purchaser  should  be 
[entitled  to  bold  said  railway  and  property  free  and  discbai^ed  fW>m  the 
A  ,.^   '  (lien  or  incumbrance  of  all  the  parties  to  the  suit.     The  plaintiff  has  set 

-I  '',     ^'  ^  'tbe  plea  down  for  argument,  and  the  question  raised  is  whether  the 
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facts  pleaded  are  snfflcient  to  conatitnte  a  bar  to  the  mMutenance  of  T 

tlie  preseDt  suit.  -t*-*'^  ^^"^k' 

Tlie  plaintiff  contends  that  the  plea  is  insufficient  because  it  contains  L-f'   ^.1  "^1     >  ' 
no  averment  that  either  the  mortgagor,  the  Columbus.  Chicago  db    M  f   '.  ^"^i         _. 
Indiana  Central  Railnaj'  Company,  or  the  mortgagect  Archibald  Park- 
huret,  trostee,  was  brought  within  the  jurisdictioD  of  the  court  in  Ohio 
by  process  personally  served,  or  by  appearance  in  person  or  by  sttor- 
□ey.    The  plea  avers  that  the  said  Charles  B.  Lynde  filed  his  bill  of  ^  ,U  ' . 

complaint,  denominated  by  the  law  of  the  State  of  Ohio  a  "  petition,"  )'     _  kA'  i  if  *" 

against  this  defendant  and  its  oodefendants  the  ColurobuB,  Chicago  &         j't^'T     i '•''''■   , 
Indiana  Central  Railway  Company  and  Archibald  Parkhurst,  truatee,\CCK4>*'j  ^''       ,.|  •if'' 
and  it  then  proceeds  to  aver  that  the  cause  was  heard,  and  a  decree|'~i  ^^-^^    T    y-*^   -- 
rendered  against  all  the  defendants ;  but  it  fails  to  show  afflrmativelyl  ''  t  n*^      * 
■  that  the  court  acquired  Jurisdiction  of  the  persons  of  the  defendants,  •1-''^  \ 


i  Jurisdiction  of  the  persons  c 
either  by  service  of  process  or  by  appearance.  ^^ 

Pleas  in  bar,  in  suits  in  equity,  are  not  favorites  of  the  law,  becanee  /^i  f^^k"^ 

the  defendant  has  other  and  ample  modes  of  defence  open  to  him.  Kpf^j  'J-    §jX  '7^ 
They  are  therefore  required  to  be  drawn   with  precision,  and  mustlljT^j  'rl  A   ^ 

leceasary  toV^*'  ""■+ p^  '^ 

le  bill  muflt^  ^^Vaj*^*  * 
be  clearly  and  distinctly  averred,  and  such  plea  will  not  be  aided  by    t^^f*^^"^ 


render  tJie  plea  an  equitable  bar  to  the  case  made  by  the  bill  must 
be  clearly  and  distinctly  averred,  and  such  plea  will  not  be  aided  by 
ai^ument,  inference,  or  intendment  McCloskey  v.  Barr,  38  Fed. 
Bep.  165.  This  rule,  however,  is  not  to  be  construed  as  conflicting 
with  that  other  salutary  rule  that  legal  presumptions  ought  not  to  be 
stated  in  a  pleading.  Steph.  PI.  (1871)  p.  312  et  aeq.  When  the  facts 
are  stated  from  which  the  law  raises  a  certain  legal  presumption,  it  is 
not  necessary  for  the  pleader  to  do  more,  in  order  to  have  the  benefit 
of  such  legal  presumption.  In  the  case  of  Galpin  v.  Page,  18  WalL 
350,  the  rule  is  thus  stated :  "  It  is  undoubtedly  true  that  a  superior 
court  of  general  jurisdiction,  proceeding  within  the  general  scope  of  its 
powers,  is  presumed  to  act  rightly.  All  intendments  of  law,  in  such 
cases,  are  in  favor  of  its  acts.  It  is  presumed  to  have  Jurisdiction  \a 
give  the  Judgment  it  rendered,  until  the  contrary  appears ;  and  this 
presumption  embraces  Jurisdiction,  not  only  of  the  cause  or  subject* 
matter  of  the  action  in  which  the  judgment  is  given,  but  of  the  parties 
also.  The  former  will  generally  appear  from  the  character  of  the  Judg- 
ment, and  will  be  determined  by  the  law  creating  the  court,  or  prescrib- 
ing its  general  powers.  The  latter  should  regularly  appear  by  evidence 
in  the  record  of  service  of  process  upon  the  defendant,  or  bis  appear- 
ance in  the  action.  But  when  the  former  exists  the  latter  will  be 
presumed.  This  is  familiar  law,  and  it  ia  asserted  in  all  the  adjudged 
cases.  Tbe  rule  is  different  with  respect  to  courts  of  special  and 
limited  authority.  As  to  them,  there  is  no  presumption  of  law  in  favor 
of  their  jurisdiction.  That  mast  affirmatively  appear  by  sufficient  evi- 
dence or  proper  averment  in  the  record,  or  tfaeir  judgments  will  be 
deemed  void  on  their  face." 

The  judgment  in  question  was  rendered  by  a  court  having  general 
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JilriBdictioD  iu  law  aod  equity,  and  the  legal  preeumpiiun  is  that  tbe 
had  jurisdiction  of  tbe  parties  and  subject-matter,  aad  had  power 

pronouuce  the  judgment  it  did;  and  tbia  preaumptioD  cannot  be 
'come,  except  by  uveroient  and  proof  that  it  proceeded  without 
juriBdiction.  It  is  true  that,  when  the  record  of  a  former  judgment  is 
set  up  as  establishing  some  collateral  fact  involved  in  a  subsequent 
litigation,  it  mast  be  pleaded  strictly  as  an  estoppel ;  and  the  rule  ts 
that  such  pleading  must  be  framed  with  the  utmost  precision,  and  it 
cannot  be  aided  by  inference  or  intendment.  When,  however,  a  former 
judgment  or  decree  is  set  up  in  bar  of  a  subsequent  action,  or  as  having 
determined  the  entire  merits  of  the  controversy,  it  is  not  required  to  be 
pleaded  with  any  greater  strictness  than  any  other  pica  in  bar,  or  any 
plea  in  avoidance  of  the  matters  set  up  in  the  antecedent  pleading  of 
the  opposite  party.  Aurora  City  v.  West,  7  Wall.  82 ;  Gray  v.  Pingiy, 
17  Vt.  419 ;  Perkins  v.  Walker,  19  Vt.  144 ;  1  Greenl.  Ev.  (12th  ed.) 
p.  566  ;  Shelley  v.  Wright,  Willes,  9.  Tbe  plea  is  not  bad  for  failing  to 
aver  that  the  court  had  acquired  jurisdiction  over  tbe  parties  by  service 
of  process  or  appearance.  If,  in  truth,  the  court  proceeded  to  render  the 
decree  in  question  without  liaving  acquired  jui-isdiction  of  the  defend- 
ants, that  fact,  to  avail  the  plaintiff  here,  should  have  been  set  up  by 
replication,  instead  of  setting  the  plea  down  for  argument.  Rebel's  e. 
Odell,  39  N.  H.  452 ;  Spaulding  v.  Baldwin,  31  Ind.  37G  ;  Biddle  v. 
Wilkins,  1  Pet.  686;  Pennington  v^  Gibson,  16  How.  65;  Oampe 
V.  Lassen,  67  Cal.  139.  7  Pac.  Rep.  430;  Vanfle^,  Collat.  Attack. 
S§  846  and  847,  and  authorities  there  cited. 

It  follows  that  the  sufficiency  of  the  plea  must  be  determined  on  the 
assumption  that  tbe  court  in  Ohio  had  jurisdiction  of  the  defendants 
when  the  cause  before  it  was  heard  and  decided.  The  cause  of  action 
there  was  founded  on  the  same  bonds  and  mortgage  or  trust  deed  which 
constitute  tbe  cause  of  action  here.  The  mortgage  or  trust  deed  in 
suit  was  executed  by  a  railroad  corporation  organized  by  the  consolida- 
tion of  two  corporations,  one  of  which  was  oi^anized  under  the  laws 
of  the  State  of  Ohio,  and  the  other  under  tbe  laws  of  the  State  of 
Indiana.  Tbe  consolidated  company,  presumably,  became  invested 
with  all  tbe  property  and  franchises  of  the  constituent  corporations, 
lis  franchise  to  be  a  consolidated  corporation,  and  to  build,  own,  and 
operate  a  line  of  railway  extending  from  Columbus,  Ohio,  to  Indian- 
a|)oli3,  Ind.,  is  undoubtedly  an  entirety,  while  the  immovable  property 
of  the  company  covered  by  the  mortgage  has  its  situs  in  both  States. 
It  is  earnestly  insisted  that  the  decree  of  the  Ohio  court  is  binding  and 
conclusive  because  the  court  had  jurisdiction  of  the  parties  and  of  the 
subject-matter, 'and  that  the  present  suit  to  foreclose  the  same  mortgf^ 
or  trust  deed  cannot  he  maintained  because  by  that  decree  the  right  of 
action  growing  out  of  the  bonds  and  mortgage  baa  passed  in  remjvdi- 
catam.  It  is  undoubtedly  true  that  courts  possessing  general  chancery 
powers  have  jurisdiction  to  mlieve  against  fraud,  to  enforce  trusts,  and 
to  compel  tbe  specific  iMiiformanue  of  contracts  in  relation  to  immovable 


,v  Google 


SECT,   n.]  LYNDE  V.   COLU14BD8,  ETC.   KAJLWAY. 


877 


.1 


il. 


property  having  its  situs  elsewhere  than  in  the  state  or  countrj'  where 
the  courts  exist,  whenever  jarisdiction  has  been  acquired,  bj-  appear- 
ance, or  by  personal  service  of  process,  over  the  persons  on  whom  the 
obligation  rests.  Feon  v.  Lord  Baltimore,  1  Ves.  Sr.  444  ;  Earl  of 
Kildare  v.  Eustace,  1  Vera.  419  ;,  Ai^lasse  v.  Musohamp,  Id.  75  ;  Toller 
V.  Carteret,  2  Vern.  494;  Massie  «.  Watts,  6  Cranch,  148;  Mills  v. 
Duryea,  7  Cranch,  481 ;  Hampton  w.  McCoDnell,  S  Wheat  2S4 ;  Mc- 
Gilvrayr.  Avery,  30  Vt  588;  Davis  v.  Headley,  22  N.J.  Eq.  115; 
DobBon  V.  Pcarce,  12  N.  Y.  156;  U.  S.  Bank  v.  Merchants'  Bank  of 
Baltimore,  7  Gill,  415  ;  Burnley  v.  Stevenson,  24  Ohio  St.  474.  In  the 
case  of  fraud,  trust,  or  contract,  the  jurisdiction  of  a  court  possessing 
general  equity  powers  is  sustainable  wherever  the  person  to  be  bound 
by  the  decree  is  found,  though  the  decree  may  incidentally  affect  lands 
wittiout  its  territorial  jarisdictioD.  The  decree  proceeds  inpersonam, 
and  is  binding  on  the  conscience  of  the  party  ;  and  the  court  may,  by 
attachment  or  sequestration,  compel  the  party  to  perform  that  which, 
in  equity  and  good  conscience,  be  ought  to  have  done'without  coercion.  ' 
Aequila*  agit  in  personam.  Conceding  that  the  court  in  Ohio  had  Juris- 
diction of  the  parties  and  of  the  subject-matter,  had  it  power,  by  its 
decree,  to  merge  the  lien  of  the  mortgage  on  the  property  embraced 
therein,  having  its  situs  in  Indiana?  The  Ohio  court  may  compel  the'VA  ( 
defendants  to  execute  a  conveyance  or  release  of  the  mortgaged  prem- 
ises in  such  form  as  may  be  neccseary  to  transfer  the  legal  title  to  the 
property  according  to  the  law  of  this  State,  and  such  as  will  be  sufficient 
to  bar  an  action  elsewhere.'  The  plea  does  not  aver  that  the  execu- 
tion of  any  such  conveyance  or  release  has  been  compelled.  Until 
such  conveyance  or  release  has  been  executed,  the  lien  of  the  mortgage  on 
the  immovable  property  embraced  in  ft,  situated  in  this  State,  remains 
nnafTected,  unless  the  court  in  Ohio  was  clothed  with  power  enabling  it 
to  alfect  the  status  of  real  estate  outside  of  the  State  which  created  the 
court,  by  a  decree  operating  in  rem. 

It  is  elementary  that  no  sovereignty  can  extend  its  process  beyond 
its  own  territorial  limits,  to  subject  persons  or  property  to  its  Judicial 
decisions.     Every  attempted  exertion  of  authority  of  this  sort  beyond  f 
its  limits  is  a  mere  nnllity,  incapable  of  binding  such  person  or  property 
in  any  other  forum.     Story,  Confl.  Laws  (7th  ed.),  §  539.   A  suit  can-  '  jJ    ^(\  ■  ^"1  J   J  I 
not  be  maintained  against  a  person  so  as  absolntely  to  bind  his  prop-^  i  ■*"       /      /.  '^  7 
erty  situated  in  anotber  sovereignty,  nor  so  as  absolutely  to  bind  hia    _     i  "^     "■'  \' 
right  and  title  to  immovable  property  whose  sitos  is  elsewhere.     >*  It  is  ' 
true,"  says  Story  in  his  Conflict  of  Laws  (7th  ed.  §  543),  "  that  some 
nations  do.  in   maintaining  suits  in  personam,  attempt  indirectly,  by 
their  Judgments  and  decrees,  to  bind  property  aituate  in  other  countries ; 
but  it  is  always  with  the  reserve  that  it  binds  the   person  only  in  tbeir 
own  courts,  in  regard  to  such  property.    And  certainly  there  can  be  no 
pretense  that  such  Judgments  or  decrees  bind  the  property  itself,  or  the 
1  Aee.  Mead  v.  IT.  Y.  H.  ft  K.  R.  R.,  45  Conn.  1»9  ;  EaWn  «.  McCall,  S8  Me.  84fl, 
29  Atl.  1103  J  Union  Troet  Co.  tr.  R.  R.,  102  N.  Y.  720,  7  N.  E.  822.  —  Ed. 
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lights  over  it  which  are  established  by  the  Iawb  or  the  place  where  it  is 
situate."  And  again  hesajs:  "Id  respect  to  immovable  property, 
every  attempt  by  any  foreign  tribunal  to  found  a  juriediction  over  it  most, 
from  the  very  nature  of  the  case,  be  utterly  nugatory,  and  its  decree 
must  be  forever  incapable  of  execution  in  rem."  These  principles  have 
been  recognized  and  acted  upon  by  all  courts  as  having  their  fouoda- 
tioQ  in  reason,  and  as  essential  to  the  peace  and  security  of  independent 
states.  In  Watkina  v.  Holman,  16  Fet.  25,  it  was  held  that  a  court  of 
chancery  might  decree  the  conveyance  of  land  in  any  other  State,  and 
tnigbt  enforce  the  decree  by  process  against  the  defendant,  but  that 
Leither  the  decree  itself,  nor  any  conveyance  under  it,  except  by  the 
person  in  whom  the  title  is  vested,  could  operate  beyond  the  Jurisdio- 
Ition  of  the  court.  The  same  principle  is  afDrmed  and  acted  upon  in 
IBoswell  V.  Otis,  9  How.  836,  and  Northern  Indiana  R.  Co.  v.  Michigan 
\!ent  R.  Co.,  15  How.  233.  Indeed, no  principle  is  more  firmly  settled 
than  that  the  disposition  of  real  estate,  whether  by  deed,  descent,  or 
any  other  mode,  must  be  governed  by  the  laws  of  the  State  where  the 
land  is  situated.  It  is  argued  that,  in  respect  of  immovable  property 
mortgaged  by  an  interstate  railway  oompany,  a  different  rule  has  been 
established  by  the  case  of  Muller  v.  Dows,  94  U.  S.  444.  It  is  con- 
tended that  the  court  there  held  that,  as  the  railroad  and  its  fVanchise 
were  an  entirety,  any  couri:  having  jurisdiction  of  the  parties  and 
subject-matter  could  make  a  valid  decree  of  foreclosure,  which  would 
operate  on  the  entire  railroad  property,  as  well  without  as  within  the 
Stale  where  the  decree  was  pronounced,  and  that  it  would  completely 
me^e  the  lien  of  the  mortgage.  What  was  there  said,  giving  apparent 
support  to  this  contention,  was  merely  ar^Mndb,  and  was  not  essential 
to  the  Judgment  pronounced.  In  that  case  the  Circuit  Court  of  the 
United  States  for  the  District  of  Iowa  passed  a  decree  of  foreclosnro 
and  sale  of  a  railroad  extending  fVom  a  point  in  Iowa  to  a  point  in 
Missouri,  and  owned  by  a  corporation  formed  by  the  consolidation  ot 
a  corporation  of  Missouri  with  a  corporation  of  Iowa.  The  entire  line 
was  covered  by  one  trust  deed,  and  the  suit  to  foreclose  was  brought 
by  the  trustee.  The  mortgagees  were  also  before  the  court,  and  tbe 
sale  was  made  by  a  master  at  Uie  instance  of  the  trustee.  It  was  held 
that  the  decree  was  not  void,  so  f^  as  it  directed  the  foreclosure  and 
sale  of  that  part  of  the  railroad  lying  in  Missouri,  and  that  the  trustee 
could  be  required  by  the  court  in  Iowa  to  make  a  deed  to  the  purchaser 
in  confirmation  of  tbe  sale.  In  my  judgment,  this  case  does  not  o\'er- 
^  turn  the  well-established  doctrine  that  a  conrt  in  one  State  cannot  pass 

\  ^j.  ■ '  ii  decree  which  shall  operate  to  change  the  title  to,  or  mer^  a  lien 
'.  ^  V.'\  ,  jiipon,  immovable  property  in  another  State.    The  title  in  that  case  was 

'\  i-~"        -^  \.  ■'■'  Itransferred  by  the  court  compelling  the  execution  of  a  power  of  sale, 

.  ; '        i^     ,  <."'  Lnd  not  by  force  of  the  decree.     Mercantile  Trust  Co.  v.  Kanawha  & 

■^      \\  '",  '  O.  Ry.  Co.,  39  Fed.  Rep.  337 ;  Farmers'  Loan  &  Trust  Co.  v.  Postal 

\  '•■■^       \  Tel.  Co.,  55  Conn.  334.  11   Atl.  Rep.  184.     The  case  last  cited  is 

;^''^  exactly  in  point    The  Postal  Tel^raph  Company,  a  New  York  corpo- 
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nttion,  mortgaged  all  its  property,  which  tras  situated  in  sereral  States, 
indnding  CoDnectictit  and  New  York,  to  the  ptaintiSb,  in  trust,  to 
secure  the  payment  of  its  bonds.  Upon  a  failare  to  pay  the  interest, 
the  plaintifb  brought  a  suit  for  a  foreclosure  in  the  Supreme  Court 
the  city  of  New  York.  Judgment  was  rendered  for  the  plaintiffs,  pur- 
suant to  which  a  referee  was  appointed,  who  sold  all  the  property, 
including  the  real  estate  in  Uonnecticnt,  and  executed  a  conveyance  of 
the  same  to  the  purchaser.  Suit  was  brought  to  foreclose  the  mort- 
gage on  the  Connecticut  property,  according  to  the  laws  and  practice 
Id  that  State.  The  defendant,  the  Benedict  &  Bnrnham  ManufacluriDg 
Company,  an  attaching  creditor,  appeared,  and  set  up  a  special  defence, 
allegii^  the  foreclosure  and  proceedings  in  the  State  of  New  York. 
The  defence  was  held  Insufficient,  on  the  ground  that  the  decree  and 
proceedings  had  thereunder  were  nugatory  as  to  the  real  estate  situate 
in  Connecticut.  In  my  judgment,  the  doctrine  of  this  case  presents 
the  better  view,  and  it  must  be  held  that  the  decree  of  the  Ohio  court 
did  not  merge  the  lien  of  the  mortgage  on  the  real  estate  in  Indiana. 

It  results  from  these  views  that  the  plea  b  iDSuffldent,  and  it  is  so 
ordered,  with  leave  to  the  defendant  to  answer  within  thirty  days. 


'i> 
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CouBT  or  Appeal  or  Paus.    1886. 

[ReperUd  13  Cluntl,  639.] 

A  ooHPANT  was  formed  at  London  in  1864  under  the  name  of  "Ttta 
Saint-Nazsire  Company,  Limited."  Its  principal  object  was  the  pur- 
chase and  resole  of  vast  tracts  of  land  situated  in  the  neighborhood  of 
the  city  of  S&iot-Nazaire,  which  they  proposed  to  convert  into  docks, 
basins,  quays,  etc.  The  capital  of  the  company,  made  up  in  accordance 
with  the  English  law,  was  divided  into  shares  of  £20  each,  £fi  payable 
upon  subscription,  and  the  balance,  as  the  company  should  need  it,  on 
call  by  the  board  of  management. 

After  various  vicigsitudes,  especially  its  ccmsolidation  with  a  com- 
pany formed  in  France  (the  "  Soci^td  de  Commerce  de  France"),  the 
English  Saint-Nazaire  Company  was  put  into  liquidation  in  England, 
and  Mr.  Young  was  appointed  official  liquidator  by  a  decree  of  the 
Court  of  Chancery. 

In  1877  Mr.  Youug,  to  meet  the  liabilities  of  the  company,  called 
upon  the  shareholders  to  complete  the  payment  for  their  shares,  amount- 
ing to  £ll  per  share.  Several  shareholders  not  having  satisfied  the 
call,  Mr.  Yonng  summoned  them  all  before  the  Court  of  Chancery,  and 
a  decree  of  the  Master  of  the  Bools  [Rolls?]  condemned  them  to  pay 
the  amounts  claimed. 

To  secure  the  execution  of  this  decree  against  the  French  sharo- 
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holders,  Mr.  Young  brought  an  action  against  them,  in  his  own  naiDe, 
before  tbe  Civil  Tribunal  of  the  Seine,  to  have  the  decree  of  the  Court 
of  Chancery  of  December  7,  1877,  declared  executory  in  France.  By 
additional  and  subsidiary  demands  alleged  to  tbe  lower  court,  Mr. 
Young  claimed  in  bis  own  name,  in  caae  the  tribunal  ahonld  not  de- 
clare the  English  decree  executory,  that  each  of  the  defendants  be 
adjudged  to  pay  tbe  amounts  decreed  against  them  in  said  decree, 
which  represented  the  balances  unpaid  of  tbe  sums  eubsoribed.  On 
their  part,  the  shareholders  set  up  the  lack  of  jurisdiction  of  the  Eng- 
lish court,  and,  as  a  result,  tbe  nollity  of  the  decree ;  alleging  also,  as 
to  the  additional  claims,  the  incompetence  of  tbe  Civil  Tribunal  of  the 
Seine,  because  "The  Saint-Nazaire  Company,  Limited"  was  a  com- 
merciat  company. 

On  August  24,  1881,  the  Civil  Tribunal  of  the  Seine  rejected  the 
liquidator's  claim.  On  bis  appeal,  the  Court  of  Paris  affirmed  the 
Judgment  in  tbe  following  terms :  — 

The  Cocrt.  As  to  the  jurisdiction  of  the  English  courts,  Article  14 
of  the  Civil  Code  authorizes  a  French  |>laintifr  to  cite  a  foreigner  before 
the  French  tribunals,  even  npon  obligatjoos  contracted  in  foreign  coun- 
tries. Tbe  object  of  this  provision,  containing  as  it  does  an  exception 
to  the  rule  actor  ftynitn  eeguitur  ret,  is  to  assure  to  a  Frenchman  tbe 
benefit  of  the  national  courts.  It  follows,  a  fortiori,  that  a  defendant 
cannot,  contrary  to  the  rules  of  tbe  common  law,  be  withdrawn  trom 
his  natural  judges.  Foreign  courts  are  thercfora,  on  principle,  incom- 
petent as  concerns  him.  Nor  is  the  case  changed  by  the  terms  of 
Art.  59,  §  5,  of  the  Code  of  Civil  Procedure,  giving  jurisdiction,  in 
the  case  of  partnerships,  to  tbe  court  of  tbe  place  where  the  principal 
office  is  establislied.  The  provisions  of  this  article  govern  the  com- 
petence of  French  courts  only  witli  respect  to  persons  justiciable  in 
France ;  they  are  not  to  be  extended  fUrtUer.  Tbotigb  the  rules  of 
competence  in  favor  of  French  citizens  are  not  rules  of  public  order, 
and  in  consequence  a  Frenchman  may  waive  the  benefit  of  them,  such 
waiver  of  a  right  cannot  he  presumed,  and  should  be  as  certain  and 
explicit  as  the  right  itself.  In  this  case  It  is  established  neither  by  the 
by-laws  of  the  English  company  nor  by  any  of  the  documents  produced. 
The  mere  fact  of  having  subscribed  to  or  bought  shares  in  a  foreign 
company  cannot  )>e  considered  as  conferring  jurisdiction. 
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SECTION  m. 

JCBISDICTION   QDA8I  DI  E 


PENNOYER  V.  NEFF. 

Sdprbmb  Court  of  the  Ukitbd  States.    1878. 

[Reporttd 96  UmUd  Stata,  Tli.] 

Field,  J.*  This  ie  an  action  to  recover  the  posaeealon  of  a  tract  of 
land,  of  the  alleged  valac  of  $15,000,  situated  in  the  State  of  Oregon. 
The  plaintiff  asserts  title  to  the  premises  by  a  patent  of  the  United 
States  issaed  to  him  in  1866,  under  the  act  of  Congress  of  September 
27,  1850,  uauallj'  known  as  the  Donation  Lav  of  Oregon.  The  defend- 
ant claims  to  have  acquired  the  premises  under  a  sberifTs  deed,  road< 
upon  a  sale  of  the  property  on  execution  isaued  upon  a  judgment  re* 
covered  against  the  plaintiff  in  one  of  tbe  circuit  courts  of  the  State. 
The  case  turns  upon  the  validity  of  this  judgnaent. 

It  appears  from  the  record  that  the  Judgment  was  rendered  in  Feb- 
ruarj-,  1S66,  in  favor  of  J.  H.  Mitchell,  for  less  than  S300,  including 
costs,  in  an  action  brought  by  him  upon  a  demand  for  services  as  aa 
attorney  ;  that,  at  the  time  the  action  was  commenced  and  the  Judgment 
rendered,  the  defendant  therein,  the  plaintiff  here,  was  a  non-resident 
of  the  State ;  that  he  was  not  personally  served  with  process,  and  did 
not  appear  therein  ;  and  that  the  judgment  was  entered  upon  his  de- 
fault in  not  answering  the  complaint,  upon  a  constructive  ser\-ice  of 
summons  by  publication. 

The  Code  of  Oregon  provides  for  such  service  when  an  action  is 
brought  against  a  non-resident  and  absent  defendant  who  has  property 
within  the  State.  It  also  provides,  where  the  action  is  for  the  recovery 
of  money  or  damages,  for  the  attachment  of  the  property  of  the  non- 
resident And  it  also  declares  that  no  natural  person  is  subject  to  the 
jorisdJction  of  a  court  of  the  State,  "  unless  be  appear  in  the  court,  or 
be  found  within  the  State,  or  be  a  resident  thereof,  or  have  property 
therein,  and  in  the  last  case  only  to  the  extent  of  such  property  at  the 
time  the  jurisdiction  attached."  Construing  this  latter  provision  to 
mean,  that  in  an  action  for  money  or  damt^es  where  a  defendant  does 
not  appear  in  the  court,  and  is  not  found  within  the  State,  and  is  not  a 
resident  thereof,  but  has  property  therein,  the  jurisdiction  of  the  court 
extends  only  over  such  property,  the  declaration  expresses  a  principle 
of  general,  if  not  universal,  law.  The  authority  of  every  tribunal  is 
necessarily  restricted  by  the  tenitorial  limits  of  the  State  in  which  it  w 

*  Argumeala  of  counsel  uid  put  of  the  dissenting  opinion  >ni  omitted.  —  Ed- 
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eHtablished.  Any  attempt  to  exercise  authority  beyond  those  limits 
would  be  deemed  in  every  other  forum,  as  has  been  said  by  thia  court, 
an  illegitimate  asBumption  of  power,  and  be  resisted  as  mere  abase. 
D'Arcy  v.  Ketchum  et  ai.,  11  How.  165.  In  the  case  i^ainst  the  plain- 
tiBF,  the  property  here  in  controversy  sold  under  the  Judgment  rendered 
was  not  attached,  nor  in  any  way  brought  under  the  Jurisdiction  of  the 

I  court.  Its  firet  connection  with  the  case  was  caused  by  a  levy  of  the 
execution.  It  was  not,  therefore,  disposed  of  pursuant  to  any  adjudi- 
cation, but  only  in  enforcement  of  a  personal  judgment,  having  no  rela- 
tion to  the  property,  rendered  against  a  non-resident  without  service  of 
process  upon  him  in  the  action,  or  his  appearance  therein.  The  court 
below  did  not  consider  that  an  attachment  of  the  property  was  essential 
to  its  jurisdiction  or  to  the  validity  of  the  sale,  but  held  that  the  judg- 
ment was  invalid  from  defects  in  the  afiSdavit  upon  which  the  order  of 
publication  was  obt^oed,  and  in  the  affidavit  by  which  the  publication 
was  proved. 

There  is  some  difFerence  of  opinion  among  the  members  of  this  court 
as  to  the  rulings  upon  these  alleged  defects.  The  majority  are  of 
opinion  that  inasmuch  as  the  statute  requires,  for  an  order  of  publica- 
tion, that  certain  facts  shall  appear  by  affidavit  to  the  satu/action  of 
the  court  or  judge,  defects  in  such  affidavit  can  only  be  taken  advan- 
tage of  on  appeal,  or  by  some  other  direct  proceeding,  and  cannot 
be  urged  to  impeach  the  judgment  collaterally.  The  majority  of  the 
court  are  also  of  opinion  that  the  provision  of  the  statute  requiring 
proof  of  the  publication  in  a  newspaper  to  be  made  by  the  "  affidavit 
of  the  printer,  or  his  foreman,  or  his  principal  clerk,"  is  satisfied  when 
the  affidavit  is  made  by  the  editor  of  the  paper.  The  term  "  printer," 
in  their  judgment,  is  there  used  not  to  indicate  the  person  who  sets  up 
the  type  —  be  does  not  usually  have  a  foreman  or  clerks;  it  is  rather 
used  as  synonymous  with  publisher.  The  Supreme  Court  of  New  York 
so  held  in  one  case,  —  observing  that,  for  the  purpose  of  making  the 
required  proof,  publishers  were  "within  the  spirit  of  the  statute." 
Bunce  v.  Reed,  16  Barb.  (N.  Y.)  350.  And,  following  this  ruling,  the 
Supreme  Court  of  California  held  that  an  affidavit  made  by  a  "  pub- 
lisher and  proprietor"  was  sufficient.  Sharp  v.  Daugney,  3S  Cal.  512. 
The  term  "editor,"  as  nscd  when  the  statute  of  New  York  was  passed, 
from  which  the  Oregon  law  is  borrowed,  usually  included  not  only  the 
person  who  wrote  or  selected  the  articles  for  publication,  but  the  person 
who  published  the  paper  and  put  it  into  circulation.  Webster,  in  an 
early  edition  of  his  Dictionary,  gives  as  one  of  the  definitions  of  an 
editor,  a  person  "  who  superintends  the  publication  of  a  newspaper." 
It  is  principally  since  that  time  that  the  business  of  an  editor  has  been 
separated  from  that  of  a  publisher  and  printer,  and  has  become  an 
independent  profession. 

If,  therefore,  we  were  confined  to  the  rulings  of  the  court  below  upon 
the  defects  In  the  affidavits  mentioned,  we  should  be  unable  to  uphold 
its  decision.     But  it  was  also  contended  in  tbat  court,  and  is  iosteted 
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upon  here,  that  the  jadgmant  in  the  State  conrt  against  the  plaintiff  I 
was  void  for  want  of  penoDal  service  of  process  oa  Mid,  or  of  bis  ap- 1  ' 
pearance  in  the  action  in  which  it  was  rendered,  and  thai  tlie  premisesp 
in  controversy  ooald  not  be  sabjected  to  tlie  payment  of  the  demand  ofj 
a  resident  creditor  except  by  a  proceeding  ia  rem;  that  is,  by  a  direut| 
proceeding  against  the  property  for  that  purpose.  If  these  posilious' 
are  sound,  the  ruling  of  the  Circuit  Court  as  to  the  invalidity  of  that 
Judgment  must  be  sustained,  notwithstanding  our  dissent  from  the 
reasons  upon  which  it  was  made.  And  that  they  are  sound  would  seem 
to  follow  from  two  well-established  principles  of  public  law  respecting 
the  jurisdiction  of  an  independent  State  over  persons  and  property. 
The  several  States  of  the  Union  are  not,  it  is  true,  in  every  respect 
independent,  many  of  the  rights  and  powers  which  originally  belonged 
to  them  being  now  vested  in  the  government  created  by  the  Consti- 
tution. But,  except  as  restrained  and  limited  by  that  instrument,  they 
possess  and  exercise  the  authority  of  independent  States,  and  the  prin- 
ciples of  public  law  to  which  we  have  referred  are  applicable  to  them.) 
One  of  these  principles  is,  that  every  State  possesses  exclusive  juris-j' 
diction  and  sovereignty  over  persons  and  property  within  ite  territorsJj 
As  a  consequence  every  State  has  the  power  to  determine  for  itself  the' 
civil  status  and  capacities  of  its  inhabitants;  to  prescrit>e  the  subjects 
upon  which  they  may  contract,  the  forms  and  solemnities  with  which 
their  contracts  shall  be  executed,  the  rights  and  obligations  arising 
^m  them,  and  the  mode  in  which  their  validity  shall  be  determined 
and  their  obligations  enforced ;  and  also  to  regulate  Hie  manner  and 
conditions  upon  which  property  situated  within  such  territory,  both 
personal  and  real,  may  be  acquired,  enjoyed,  and  transferred.  The 
other  principle  of  public  law  referred  to  follows  from  the  one  men- 
tioned ;  that  is,  that  no  State  can  exercise  direct  Jurisdiction  and  au- 
thority over  persons  or  property  without  its  territory.  Story,  Confl. 
Laws,  C.  2 ;  Wheat.  Int.  Law,  pt  2,  c.  2.  The  several  States  are  of 
equal  dignity  and  authority,  and  the  independence  of  one  implies  the 
exclusion  of  power  from  all  others.  And  so  it  is  laid  down  by  jurists 
as  an  elementary  principle  that  the  laws  of  one  State  have  no  operation 
outside  of  its  territory  except  so  far  as  is  allowed  by  comity ;  and  that 
no  tribunal  established  by  it  can  extend  its  process  beyond  that  terri- 
tory bo  as  to  subject  either  persons  or  property  to  its  decisions.  "Any 
exertion  of  authority  of  this  sort  beyond  this  limit,"  says  Story,  "  is  a 
mere  nullity,  and  incapable  of  binding  such  persons  or  property  in  any 
other  tribunals."     Story,  Confl.  Laws,  sect  539. 

But  as  contracts  made  in  one  State  may  be  enforceable  only  in  an- 
other State,  and  property  may  be  held  by  non-residents,  the  exercise  of 
the  jnrisdiction  which  every  State  is  admitted  to  possess  over  persons 
and  property  within  its  own  territory  will  often  affect  persons  and 
property  witiiout  it.  To  any  influence  exerted  in  this  way  by  a  State 
affecting  persons  reudent  or  property  situated  elsewhere,  no  objection 
can  be  justly  taken ;  whilst  any  direct  exertion  of  authority  upon  then^ 
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In  aD  attempt  to  give  exterritorial  operatxoo  to  its  laws,  or  to  enforos 
an  exlei'ritorial  juriBdiction  by  its  tribunals,  would  be  deemed  an  en- 
croacbment  upon  the  independence  of  tbe  State  in  wbich  the  persons 
are  domiciled  or  tbe  property  is  situated,  and  be  resisted  as  usurpation. 

Tbus  the  State,  through  its  tribunals,  may  compel  persons  domiciled 
within  its  iimita  to  execute,  in  pursuance  of  their  contracts  respecting 
property  elsewhere  situated,  instruments  in  such  form  and  with  such 
solemnities  as  to  transfer  the  title,  so  far  as  such  formalities  can  be 
complied  with ;  and  tbe  exercise  of  this  jurisdiction  in  no  manner  in- 
terferes with  the  supreme  coutrol  over  the  property  by  the  State  within 
which  it  is  situated.  Penn  v.  Lord  Baltimore,  1  Yes.  414;  Masaie  v. 
WatU,  6  Cranch,  148;  Watkins  v.  Uolmaa,  16  Fet.25;  Corbettv. 
Nutt,  10  Wall.  464. 

So  the  State,  through  its  tribunals,  may  subject  property  situated 
within  its  limits  owned  by  non-residents  to  the  payment  of  tbe  demand 
of  its  own  citizens  against  them ;  and  the  exercise  of  this  jurisdiction 
in  no  respect  infringes  upon  the  sovereignty  of  the  State  where  the 
owners  are  domiciled.  Every  State  owes  protection  to  its  own  citizens  ; 
and  when  non-residents  deal  with  them,  it  is  a  legitimate  and  just  exer- 
cise of  authority  to  hold  and  appropriate  any  property  owned  by  such 
non-residents  to  satisfy  the  claims  of  its  citizens.  It  is  in  virtue  of  the 
State's  jurisdiction  over  the  property  of  the  Don-reeident  situated  within 
its  limits  that  its  tribunals  can  inquire  into  that  non-resident's  obliga- 
tions to  its  own  citizens,  and  the  inquiry  can  then  he  carried  only  to 
tbe  extent  necessary  to  control  the  disposition  of  the  property.  If  the 
non-resident  have  no  property  in  the  State,  there  la  nothing  upon  which 
the  tribunals  can  adjudicate. 

These  views  are  not  new.  They  have  been  fl^equently  expressed, 
with  more  or  less  distinctness,  in  opinions  of  eminent  judges,  and  have 
been  earned  into  adjudications  in  numerous  cases.  Thus,  in  Picqnet  v. 
Swan,  5  Mason,  35,  Mr.  Justice  Story  said :  — 

"  Where  a  party  is  within  a  territory,  he  may  justly  be  subjected  to 
its  process,  and  bound  personally  by  the  judgment  pronounced  on  such 
process  against  bim.  Where  he  is  not  within  such  territory,  and  is  not 
personally  subject  to  its  laws,  if,  on  account  of  his  supposed  or  actual 
property  being  within  the  territory,  process  by  tbe  local  laws  may,  by 
attachment,  go  to  compel  his  appearance,  and  for  his  default  to  appear 
judgment  may  be  pronounced  against  him,  such  a  judgment  must,  upon 
general  principles,  be  deemed  only  to  bind  bim  to  the  extent  of  such 
property,  and  cannot  have  the  effect  of  a  conclusive  Judgment  in  per- 
so7iam,  for  the  plain  reason  that,  except  so  far  as  the  property  is  con- 
cerned, it  is  a  judgment  coram  nonjudice." 

And  in  Boswell's  lessee  «.  Otis,  9  How.  336,  where  tbe  title  of  the 
plaintiff  in  ejectment  was  acquired  on  a  sheriff's  sale,  under  a  money 
decree  rendered  upon  publication  of  notice  against  non-residents,  in  a 
suit  brought  to  enforce  a  contract  relating  to  land,  Mr.  Justice  McLean 
said ;  — 
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*'  jDiisdiction  Is  acquired  in  one  of  two  modes :  first,  &8  against  the 
person  of  the  defendant  by  tlie  service  of  process ;  or,  secondly,  by  a 
procedur<;  against  tbe  property  of  the  defendant  within  tlie  Jurisdiction 
of  the  court.  In  tbe  latter  case,  tbe  defendant  is  not  personally  bound 
by  the  judgment  beyond  tbe  property  in  quesUon.  And  it  is  Imma- 
t«nal  whether  the  proceeding  against  the  property  be  by  an  attachment 
or  bill  in  chancery.     It  mast  be  substantially  a  proceeding  in  rem," 

These  citations  are  not  made  as  authoritative  expositions  of  tbe  law ; 
for  tbe  language  was  perhaps  not  essential  to  the  decision  of  the  cases 
in  which  it  was  used,  but  as  expressions  of  the  opinion  of  eminent 
jurists.  Bat  in  Cooper  v,  Reynolds,  reported  in  the  10th  of  Wallace, 
it  was  essential  to  tlie  disposition  of  the  case  to  declare  the  effect  of  a 
personal  action  against  an  absent  party,  without  the  Jurisdiction  of  the 
court,  not  served  with  process  or  voluntarily  submitting  to  the  tribunal, 
when  it  was  sought  to  subject  his  property  to  the  payment  of  a  demand 
of  a  resident  complainant;  and  in  the  opinion  there  delivered  we  have 
a  clear  statement  of  the  law  as  to  the  efficacy  of  such  actions,  and  tbe 
jurisdiction  of  the  court  over  them.  In  that  case,  the  action  was  for 
damages  for  alleged  false  imprisonment  of  the  plaintiff ;  and  npon  bis 
affidavit  that  tbe  defendants  had  fled  from  tbe  State,  or  had  absconded 
or  concealed  themselves  so  tJiat  the  ordinary  process  of  law  could  not 
reach  them,  a  writ  of  attachment  was  sued  out  against  their  property. 
Publication  was  ordered  by  the  court,  giving  notice  to  them  to  appear  and 
plead,  answer  or  demur,  or  that  the  action  would  be  taken  as  confessed 
and  proceeded  in  ex  parte  as  to  them.  Publication  was  bad ;  but  they 
made  default,  and  Judgment  was  entered  gainst  them,  and  the  attached 
property  was  sold  under  it.  The  purchaser  having  been  put  into  pos- 
session of  the  property,  the  original  owner  brought  ejectment  for  its 
recovery.  In  considering  the  character  of  the  proceeding,  the  court, 
speaking  through  Mr.  Justice  Miller,  said  :  — 

"  Its  essential  purpose  or  nature  is  to  establish,  by  the  judgment  of 
tbe  court,  a  demand  or  claim  against  tbe  defendant,  and  subject  his 
property  lying  within  the  territorial  Jurisdiction  of  the  court  to  the  pay- 
ment of  that  demand.  But  the  plaintiff  is  met  at  the  commencement  of 
his  proceedings  by  the  fact  that  the  defendant  is  not  within  the  terri- 
torial Jurisdiction,  and  cannot  be  served  with  any  process  by  which  he 
can  be  brought  personally  within  the  power  of  the  court.  For  this 
difficulty  the  statute  has  provided  a  remedy.  It  says  that,  upon  affi- 
davit being  made  of  that  fact,  a  writ  of  attachment  may  be  issued  and 
levied  on  any  of  the  defendant's  property,  and  a  publication  may  be 
made  warning  him  to  appear,  and  that  thereafter  the  court  may  proceed 
in  the  case  whether  he  appears  or  not.  If  the  defendant  appears,  the 
cause  becomes  mainly  a  suit  in  personam,  with  the  added  incident  that 
the  property  attached  remains  liable,  under  the  control  of  the  court,  to 
answer  to  any  demand  which  may  be  established  against  the  defendant 
by  the  final  Judgment  of  the  court.  But  if  there  is  no  appearance  of  the 
defendant,  and  no  service  of  process  on  him,  the  case  becomes  in  its 
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essentisl  nature  a  proceeding  tn  rem;  the  out;  effect  of  which  is  to  sab- 
ject  the  property  attached  to  the  payment  of  the  demand  which  the  ooart 
may  find  to  be  doe  to  the  plaintiff.  That  Buch  is  the  nature  of  this 
proceeding  in  this  latter  class  of  cases  is  clearly  evinced  by,  two  welt- 
eetablished  propositions.  Firet,  the  Judgment  of  the  court,  though  in 
form  a  personal  judgment  against  the  defendant,  has  no  effect  beyond 
the  property  attached  in  that  suit.  No  general  ezecation  can  be  issued 
for  any  balance  unpaid  after  the  attached  property  is  exhausted.  No 
snit  cau  be  maintained  on  such  a  judgment  in  the  same  court,  or  in 
any  other ;  nor  can  it  be  used  as  evidence  in  any  other  proceeding  not 
affecting  tlie  attached  property ;  nor  could  the  costs  in  that  proceeding 
I  be  collect«d  of  defendant  out  of  any  other  property  than  that  attached 
I  in  the  suit.  Second,  the  court,  in  such  a  suit,  cannot  proceed  nnless 
the  officer  finds  some  property  of  defendant  on  which  to  levy  the  writ 
'  of  attachment.  A  return  that  none  can  be  found  is  the  end  of  the  case, 
and  deprives  the  court  of  further  jurisdiction,  thongh  the  publication 
may  have  been  duly  made  and  proven  in  court." 

The  fact  that  the  defendants  in  that  case  had  fled  from  the  State,  or 
had  concealed  themselves,  so  as  not  to  be  reached  by  the  ordinary  pro- 
cess of  the  conrt,  and  were  not  non-residents,  was  not  made  a  point  in 
the  decision.  The  opinion  treated  them  as  being  without  the  territorial 
jurisdiction  of  the  court ;  and  the  grounds  and  extent  of  its  authority 
over  persons  and  property  thus  situated  were  considered,  when  they 
were  not  brought  within  its  jurisdiction  by  personid  serrtoe  or  voluntary 
appearance. 

The  writer  of  the  present  opinion  considered  that  some  of  the  objec- 
tions to  the  preliminary  proceedings  in  the  attachment  suit  were  well 
taken,  and  therefore  dissented  from  the  judgment  of  the  court ;  but  to 
the  doctrine  declared  in  the  above  citation  he  agreed,  and  he  may  add, 
1  that  it  received  the  approval  of  all  the  judges.  It  is  the  only  doctrine 
loonsistent  with  proper  protection  to  citizens  of  other  States.  If,  with- 
out personal  service,  Judgmeotatn  jMrxonom,  obtained  ex parU  agaiaat 
bon-reaidents  and  atraent  parties,  upon  mere  publication  of  process, 
Which,  in  the  great  majority  of  cases,  would  never  be  seen  by  the  parties 
interested,  could  be  upheld  and  enforced,  they  would  be  the  constant 
Instruments  of  fraud  and  oppression.  Judgments  for  all  sorts  of  claims 
tipon  contracts  and  for  torts,  real  or  pretended,  would  be  thus  obtained, 
under  which  property  would  be  seized,  when  the  evidence  of  the  trans- 
actions upon  which  they  were  founded,  if  they  ever  had  any  existence, 
had  perished. 

Substituted  service  by  publication,  or  in  any  other  authorized  form, 
.may  be  sufficient  to  inform  parties  of  the  object  of  proceedings  token 
[where  property  is  once  brought  under  the  control  of  the  court  by  seizure 
•or  some  equivalent  acL  The  law  assumes  that  propert3'  is  always  in  the 
possession  of  its  owner,  in  person  or  by  ^ent ;  and  it  proceeds  upon  the 
'  theory  that  its  seizure  will  inform  him,  not  only  thai  it  is  taken  into 
.  the  costody  of  the  court,  but  that  be  must  look  to  any  proceedings 
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authorized  hy  law  npon  each  seizure  for  its  condemnation  and  sale. 
Suoh  Hervice  m&y  also  be  BuEBcient  in  cases  where  the  object  of  the 
action  ia  to  reach  and  dispose  of  property  in  the  State,  or  of  some  in- 
terest therein,  by  enforcing  a  contract  or  a  lien  respecting  the  samet  or 
to  partition  it  Among  different  owners,  or,  when  the  public  is  a  party,  . 
to  condemn  and  appropriate  it  for  a  public  purpose.     In  other  words, 
such  service  may  answer  in  all  actions  which  are  substantially  proceed-    \    | 
ings  in  rem.     But  where  the  entire  object  of  the  action  is  to  determined  y  I-  ,^ 
the  personal  rights  and  obligations  of  the  defendants,  that  is,  where  the   f'' 
suit  is  merely  in  penonam,  constructive  service  in  this  form  upon  ai 
non-resident  is  iueSeotoal  for  any  purpose.    Process  from  the  tribunals' 
of  one  State  cannot  run  into  another  State,  and  sammon  parties  there 
domiciled  to  leave  its  territory  and  respond  to  proceedings  against 
them.    Publication  of  process  or  notice  within  the  State  where  the  tri- 
bunal sits  cannot  create  any  greater  obligation  upon  the  non-resident 
to  appear.    Process  sent  to  him  out  of  the  State,  and  process  published 
within  it,  are  equally  unavailing  in  proceedings  to  establish  his  personal 
liability. 

The  want  of  authority  of  the  tribanals  of  a  State  to  adjudicate  upon 
the  obligations  of  non-residenta,  where  they  have  no  property  within 
its  limits,  is  not  denied  by  the  court  below;  but  the  position  isaasumed,!'  ( '  f  ' 
that,  where  they  have  property  within  the  State,  it  ia  immaterial  whether)  '      ■ 
the  property  Is  in  the  first  instance  brought  under  t^e  control  of  tbej      '  .    . ' 
court  by  attachment  or  some  other  equivalent  act,  and  afterwards  apJ 
plied  by  its  judgment  to  the  satisfaction  of  demands  against  its  owner  ' 
or  such  demands  be  first  established  in  a  personal  action,  and  the  prop- 
erty of  the  non-resident  be  afterwards  seized  and  sold  on  execution  , 
But  the  answer  to  this  position  has  already  been  given  in  the  statement    A  ^i^ 
that  the  Jurisdiction  of  the  court  to  inquire  into  and  determine  bis  obli    ^'-' 
galions  at  all  is  only  incidental  to  its  jurisdiction  over  the  property 
Its  jurisdiction  in  that  respect  cannot  be  made  to  depend  npon  facts  t 
be  ascertained  after  it  has  tried  the  cause  and  rendered  the  Judgment 
If  the  judgment  be  previously  void,  it  will  not  become  valid  by  the  subl 
sequent  discovery  of  property  of  the  defendant,  or  by  his  subsequenti 
acquisition  of  it    The  judgment,  if  void  when  rendered,  will  alwaysj 
remain  void ;  it  cannot  occupy  the  doubtful  position  of  being  valid  in 
property  be  found,  and  void  if  there  be  none.     Even  if  the  position  i 
assumed  were  confined  to  cases  where  the  non-resident  defendant  pos-| 
sessed  property  in  the  State  at  the  commencement  of  the  action,  itl 
would  still  malce  the  validity  of  the  proceedings  and  judgment  depend  l 
upon  the  question  whether,  before  ih%  levy  of  the  execution,  the  de- 
fendant had  or  had  not  disposed  of  the  property.     If  before  the  levy  | 
the  property  should  be  sold,  then,  according  to  this  position,  the  judg-l 
ment  would  not  be  binding.    This  doctrine  would  introduce  a  new  ele-| 
ment  of  uncertainty  in  jndicial  proceedings.     The  contrary  is  the  law. 
The  validity  of  every  Judgment  depends  upon  the  jurisdiction  of  the 
court  before  it  is  rendered,  not  upon  what  may  occur  subsequently.    In 
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Webster  v.  Reid,  reported  in  lltb  of  Howard,  the  plwntiff  claimed 
title  to  land  sold  oader  judgments  recovered  in  suits  brougtit  ii>  a 
territorial  court  of  Iowa,  upon  publication  of  notice  under  a.  law  of  tbe 
territory,  without  service  of  process  ;  and  the  court  said  :  — 

"Theae  suits  were  not  a  proceeding  in  rem  against  the  land,  but 
were  t»  personam  against  the  owners  of  it.  Whether  they  all  resided 
within  the  territory  or  not  does  not  appear,  nor  is  it  a  matter  of  any 
importance.  No  person  is  required  to  answer  in  a  suit  on  whom  pro- 
cess has  not  been  served,  or  whose  property  has  not  been  attached.  In 
this  case,  there  was  no  personal  notice,  nor  an  attachment  or  other  pro- 
ceeding against  the  land,  until  after  the  judgments.  The  judgments, 
therefore,  are  nullities,  and  did  not  authorize  the  executions  on  which 
the  land  was  sold." 
The  force  and  effect  of  judgments  rendered  against  non-residents 
\  witboat  personal  service  of  process  upon  them,  or  their  voluntary  ap- 

\   .N  pearance,  have  been  the  subject  of  frequent  consideration  in  the  courts 

^  '  of  the  United  States  and  of  the  several  States,  as  attempts  have  been 

made  to  enforce  such  judgments  in  States  other  than  those  in  which 
they  were  rendered,  under  the  provision  of  the  Constitution  requiring 
tliat  "  full  faith  and  credit  shall  be  given  in  each  State  to  the  public 
\  acts,  records,  and  judicial  proceedings  of  every  other  State  ;  "  and  the 

act  of  Congress  providing  for  the  mode  of  authenticating  snch  acts, 
records,  and  proceedings,  and  declaring  that,  when  thus  anthenticated, 
'^  they  shall  have  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  us^e  in  the  courts  of 
the  State  from  which  they  are  or  shall  be  talien."  In  the  earlier  cases, 
it  was  supposed  tliat  the  act  gave  to  all  judgments  the  same  effect  in 
other  States  which  they  had  by  law  in  the  State  where  rendered.  But 
this  view  was  afterwards  qualified  so  as  to  make  the  act  applicable  only 
when  the  oonrt  rendering  the  Judgment  had  jurisdiction  of  the  parties 
andiof  the  subject-matter,  and  not  to  preclude  an  inquiry  into  the  Juris- 
diction of  the  court  in  which  the  judgment  was  rendered,  or  the  right 
of  the  State  itself  to  exercise  authority  over  the  person  or  the  subject- 
matter.  M'Elmoyle  i>.  Cohen,  13  Pet.  312.  In  the  case  of  D'Arcy  ti. 
Eetcbum,  reported  in  the  llthof  Howard,  this  view  is  stated  with  great 
clearness.  That  was  an  action  in  the  Circuit  Court  of  the  United  States 
for  Louisiana,  brought  upon  a  judgment  rendered  in  New  York  under  a 
State  statute,  against  two  joint  debtors,  only  one  of  whom  had  been 
served  with  process,  the  other  bein^  a  non-resident  of  the  State.  The 
Circuit  Court  held  the  judgment  conclusive  and  binding  upon  the  uon- 

I resident  not  served  with  process  ;  but  this  court  reversed  its  decision, 
observing,  that  it  was  a  familiar  rule  that  countries  foreign  to  our  own 
disregarded  a  judgment  merely  against  the  person,  where  the  defendant 
had  not  been  served  with  process  nor  had  a  day  in  court ;  that  national 
comity  was  never  thus  extended ;  that  the  proceeding  was  deemed  an 
,']  illegitimate  assumption  of  power,  and  resisted  as  mere  abuse;  that  no 

,       _  £dth  and  credit  or  force  and  effect  had  been  given  to  snch  judgments 
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by  any  State  of  tlie  Union,  so  far  aa  known ;  and  that  the  State  conrts 
had  uniformly,  and  in  many  instances,  held 'them  to  be  void.  "The 
iot«rnational  law,"  aaid  the  court,  "as  it  existed  amoiig  the  States  in 
1790,  was,  that  a  Jndgment  rendered  in  one  State,  assuming  to  bind  the 
pei-son  of  a  citizen  of  another,  was  void  within  the  foreign  State  when 
the  defendant  had  not  been  served  with  process  or  voluntarily  made 
defence ;  becanse  neither  the  legislative  jurifldiction  nor  that  of  courts 
of  Justice  had  binding  force."  And  tiie  court  held  that  the  act  of 
Congress  did  not  intend  to  declare  a  new  role,  or  to  embrace  Judicial 
recorda  of  this  description.  As  was  stated  in  a  subseqaent  case,  the< 
doctrine  of  this  court  is,  that  the  act  "  was  not  designed  to  displace 
that  principle  of  natural  justice  which  requires  a  person  to  have  notica 
of  a  suit  before  he  can  be  conclusively  bound  by  its  result,  nor  thosa 
rules  of  public  law  which  protect  persons  and  property  within  one  Stat^ 
from  the  exercise  of  jurisdiction  over  them  by  another."  The  Lafayette 
Insurance  Ca  v.  French  et  ai.,  18  How.  401. 

This  whole  subject  has  been  very  fully  and  learnedly  considered  in 
the  recent  case  of  Thompson  v.  Whitman,  18  Wall.  457,  where  all  the 
authorities  are  careftilly  reviewed  and  distinguished ;  and  the  conoln- 
sion  above  stated  is  not  only  reafiQrmed,  but  the  doctrine  is  asserted, 
that  the  record  of  a  judgment  rendered  in  another  State  may  be  con- 
tradicted as  to  the  facts  necessary  to  give  the  court  Jurisdiction  against 
its  recital  of  their  existence.  In  all  the  cases  brought  in  the  State  and 
Federal  courts,  where  attempts  have  been  made  under  the  act  of  Con- 
gress  to  give  effect  in  one  State  to  personal  Judgments  rendered  in 
another  State  against  non-residents,  without  service  upon  them,  or  upon 
substituted  service  by  publication,  or  in  some  other  form,  it  has  been 
held,  without  an  exception,  so  far  as  we  are  aware,  that  such  Judgments 
were  without  any  binding  force,  except  as  to  property,  or  interests  in 
property,  within  the  State,  to  reach  and  affect  which  was  the  object  of 
the  action  in  which  the  Judgment  was  rendered,  and  which  property 
was  brought  under  control  of  the  court  in  connection  with  the  process 
against  the  person.  The  proceeding  tn  such  oases,  though  in  the  form 
of  a  personal  action,  has  been  uniformly  treated,  where  service  was  not 
obtained,  and  the  pai-ty  did  not  voluntarily  appear,  as  effectual  and 
binding  merely  as  a  proceeding  in  rem.  and  as  having  no  operation 
beyond  the  disposition  of  ^e  property,  or  some  interest  therein.  And 
the  reason  assigned  for  this  conclusion  has  been  that  which  we  have 
already  stated,  that  the  tribunals  of  one  State  have  no  Jurisdiction  over 
persons  beyond  its  limits,  and  can  inquire  only  into  their  obligations  to 
its  citizens  when  exercising  its  conceded  jurisdiction  over  their  property 
within  its  limits.  In  Bissell  v.  Brigge,  decided  by  the  Supreme  Court 
of  Massachusetts  as  early  as  1813,  the  law  is  stated  substantially  in 
conformity  with  these  views.  In  that  case,  the  court  considered  at 
length  the  effect  of  the  oonstitutional  provision,  and  the  act  of  Congress 
mentioned  ;  and  after  stating  that,  in  order  to  entitle  the  Judgment  ren- 
dered in  any  court  of  the  United  States  to  the  flill  fait^  and  credit 
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mentioned  in  the  Constitntion,  the  court  must  have  bid  Jurisdiction  not 
only  or  the  cause,  but  of  the  parties,  It  proceeded  to  iilastTBte  ite  posi- 
tion by  obaerviog,  that,  where  a  debtor  living  in  one  State  baa  goods, 
effects,  and  credits  in  another,  hie  creditor  liring  in  the  other  State 
may  have  the  property  attached  pursuant  to  its  laws,  and,  on  recovering 
judgment,  have  tiie  property  applied  to  ite  satisfaction ;  and  that  the 
party  in  whose  hands  the  property  was  would  be  protected  by  the  Judg- 
ment in  the  State  of  the  debtor  against  a  suit  for  it,  becanse  the  court 
rendering  the  Judgment  had  jurisdiction  to  that  extent ;  bat  that  if  the 
property  attached  were  insufficient  to  satisfy  the  judgment,  and  the 
creditor  should  sue  on  that  judgment  in  the  State  of  the  debtor,  he 
would  fail,  because  the  defendant  waa  not  amenable  to  the  court  ren- 
dering the  Judgment.  In  other  words,  it  was  held  that  over  the  prop- 
erty within  the  State  the  court  bad  Jurisdiction  by  the  attachment,  but 
bad  none  over  his  person ;  and  that  any  detemiination  of  his  liability, 
except  so  far  ae  was  necessary  for  the  disposition  of  the  property,  was 
invalid.^ 

In  Kilboum  v.  Woodwortb,  5  Johns.  (N.  Y.)  37,  an  action  of  debt 
was  brought  in  New  York  npon  a  personal  judgment  recovered  in 
Massachusetts.  The  defendant  in  that  judgment  was  not  served  with 
process ;  and  the  suit  was  commenced  by  tbe  attachment  of  a  bedstead 
belonging  to  the  defendant,  accompanied  with  a  summons  to  appear, 
served  on  his  wife  after  she  had  left  her  place  in  Massachusetts.  The 
court  held  that  the  attachment  bound  only  tbe  property  attached  as  a 
proceeding  in  rem,  and  that  it  could  not  bind  tbe  defendant,  observing, 
that  to  bind  a  defendant  personally,  when  he  was  never  personally 
summoned  or  had  notice  of  the  proceeding,  would  be  contrary  to  tjie 
first  principles  of  Justice,  repeating  the  language  in  that  respect  of 
Chief  Justice  De  Grey,  used  in  the  case  of  Fisher  V.  Lane,  3  Wlls.  297, 
in  1772.  See  also  Borden  v.  Fitch,  15  Johns.  (N.  Y.)  121,  and  tlie 
cases  there  cited,  and  Harris  v.  Hardeman  et  oL,  14  How.  S34.  To  tlie 
same  pnrport  decisions  are  found  in  all  the  State  courts.  In  sevenl 
of  the  cases,  the  decision  has  been  accompanied  with  the  observation 
that  a  personal  judgment  tbas  recovered  has  no  binding  force  without 
the  Stat«  in  which  it  is  rendered,  implying  that  in  such  State  it  may  be 
valid  and  binding.  But  if  the  court  has  no  Jurisdiction  over  the  person 
of  the  defendant  by  reason  of  his  non- residence,  and,  consequently,  no 
authority  to  pass  upon  his  personal  rights  and  obligations ;  if  the  whole 
proceeding,  without  service  upon  bim  or  his  appearance,  is  coram  non 
Judice  and  void  ;  if  to  hold  a  defendant  bound  by  such  a  Judgment  is 
contrary  to  the  first  principles  of  justice, — it  is  difficult  to  see  bow  tiie 
Judgment  can  legitimately  have  any  force  within  the  State.  The  lan- 
guage used  can  be  justified  only  on  the  ground  that  there  was  no  mode 
of  directly  reviewing  such  judgment  or  impeaching  its  validity  within 

I  Jee.  Freanun  v.  Aldcnan,  119  U.  S.  185  ;  HcTicar  d.  Beed?,  31  He.  31t ;  Eliot 
o.  HcCormick,  Hi  Hub.  10  ;  Aradt  e.  Amdt,  IG  Oliio,  SS ;  Jones  v.  Speac«,  16  Wii. 
6SS.    a««  Uelhop  c.  Douie,  SI  II  SS7.— En. 
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tho  State  when  nodered ;  &nd  that,  therefore,  it  oonM  be  called  in 
question  only  when  its  enforcement  wtw  elsewbere  attempted.  In  later 
caaee,  tbis  language  is  repeated  with  less  frequency  than  formerly,  it 
beginning  to  be  considered,  ae  it  always  ought  to  have  been,  that  a 
Judgment  which  can  be  treated  in  any  State  of  this  Union  as  contrary 
to  the  first  principle»  of  Justice,  and  as  an  absolute  nullity,  because 
rendered  withoat  any  jurisdiction  of  the  tribunal  over  the  party,  is 
not  entitled  to  any  respect  in  the  State  where  rendered.  Smith  v. 
McCutchen,  38  Mo.  415 ;  Darrance  v.  Preston,  18  lona,  396 ;  Hakes 
V.  Shupe,  27  id.  465 ;  Uitchell's  Administrator  v.  Gray,  18  Ind.  123. 

Be  that  as  it  may,  the  courts  of  the  United  States  are  not  required 
to  give  effect  to  judgments  of  tbis  character  when  any  right  is  claimed 
under  them.  Whilst  they  are  not  foreign  tribunals  in  thetr  relations  to 
the  State  conrtsj  they  are  tribunals  of  a  different  sovereignty,  exer- 
cising a  distinct  and  independent  jurisdiction,  and  are  bound  to  give  to 
the  judgments  of  the  State  courts  only  the  same  faith  and  credit  which 
the  courts  of  another  State  are  bound  to  give  to  them. 

Since  the  adoption  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution,  the  validity  of  such  judgmenta  may  be  directly  questioned,  | 
and  their  enforcement  in  the  State  resisted,  on  the  ground  that  pro-' 
ceedings  in  a  court  of  justice  to  determine  the  personal  rights  andJ 
obligations  of  parties  over  whom  that  court  has  no  jurisdiction  do  notJ 
constitute  due  process  of  law.  Whatever  difSculty  may  be  experienced! 
in  giving  to  those  terms  a  definition  which  will  embrace  every  permis-j 
sible  exertion  of  power  affecting  private  rights,  and  ezclnde  such  as  is; 
forbidden,  there  can  be  no  doubt  of  their  meaning  when  applied  toi 
judicial  proceedings.  They  then  mean  a  course  of  legal  proceedings 
according  to  tbose  rules  and  principles  which  have  been  established 
in  our  systems  of  jurisprudence  for  the  protection  and  enforcement  of 
private  rights.  To  give  such  proceedings  any  validity,  there  must 
be  a  tribunal  competent  by  its  constitution  —  that  is,  by  the  law  of  its 
creation  —  to  pass  upon  the  snbject- matter  of  the  suit ;  and  if  that 
involves  merely  a  determination  of  the  personal  liability  of  the  defend- 
ant, he  must  be  brought  within  its  jurisdiction  by  service  of  process 
within  the  State,  or  bis  voluntary  appearance. 

Except  in  cases  affecting  the  personal  status  of  the  plaintiff,  and 
cases  in  which  that  mode  of  service  may  be  considered  to  have  been] 
assented  to  in  advance,  as  hereinafter  mentioned,  the  substituted  ser- 
vice of  process  by  publication,  allowed  by  the  law  of  Oregon  and  byl 
similar  tawa  in  other  States,  where  actions  are  brought  against  noo-l 
residents,  is  effectual  only  where,  in  connection  with  process  againsti 
the  person  for  commencing  the  action,  property  in  the  State  is  brought  | 
under  the  control  of  the  court,  and  subjected  to  its  disposition  by  pro^ 
cess  adapted  to  that  purpose,  or  where  the  judgment  is  sought  as  a  . 
means  of  reaching  snch  property  or  affecting  some  interest  therein ;  in 
other  words,  where  the  action  is  in  the  nature  of  a  proceeding  in  rem,  i 
As  stated  by  Cooley  in  his  Treatise  on  Constitutional  Limitations,  105,     < 
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for  any  other  parpose  tb&a  to  subject  the  property  of  B  non-resident  to 
valid  claims  gainst  him  in  tbe  State,  "  due  process  of  law  would  re* 
quire  appearance  or  personal  service  before  tbe  defendant  could  be 
personally  bound  by  any  judgment  rendered." 

It  is  true  that,  in  a  strict  sense,  a  proceeding  in  rem  is  one  taken 
directly  against  property,  and  has  for  its  object  the  disposition  of  the 
property,  without  reference  to  the  title  of  individual  claimants ;  but, 
in  a  larger  and  more  general  sense,  the  terms  are  applied  to  actions 
wetween  parties,  where  the  direct  object  is  to  reach  and  dispose  of 
iproperty  owned  by  them,  or  of  some  interest  therein.  Such  are  cases 
'commenced  by  attachment  against  the  property  of  debtors,  or  insti- 
tuted to  partition  real  estate,  foreclose  a  mortgage,  or  enforce  a  lien. 
So  far  as  thfey  afibct  property  in  the  State,  Uiey  are  substantially  pro- 
ceedings in  rem  in  the  broader  sense  which  we  have  mentioned. 

It  is  hardly  necessary  to  observe,  that  in  all  we  have  said  we  have 
had  reference  to  proceedings  in  courts  of  first  instance,  and  to  their 
jurisdiction,  and  not  to  proceedings  in  an  appellate  tribunal  to  review 
the  action  of  anch  courts.  The  latter  may  be  taken  upon  such  notice, 
personal  or  constructive,  as  the  State  creating  the  tribunal  may  provide. 
They  are  considered  se  rather  a  continuation  of  the  original  litigation 
than  the  commencement  of  a  new  action.  Nations  el  al.  v.  Johnson 
etat.,2i  How.  195. 

It  follows  fh>m  tbe  views  expressed  that  the  personal  judgment  re- 
covered in  the  Stale  court  of  Oregon  against  tbe  plaintiff  herein,  then 
a  non-resident  of  the  State,  was  without  any  validity,  and  did  not  au- 
thorize a  sale  of  the  property  in  controversy. 

To  prevent  any  misapplication  of  the  views  expressed  in  this  opinion, 
it  is  proper  to  observe  that  we  do  not  mean  to  assert,  by  anything  we 
have  said,  that  a  State  may  not  authorize  proceedings  to  determine  tbe 
status  of  one  of  its  citizens  towards  a  non-resident,  which  would  be 
binding  within  the  State,  thongh  made  without  service  of  process  or 
personal  notice  to  the  non-resident  The  jurisdiction  which  every  State 
'possesses  to  determine  the  civil  status  and  capacities  of  all  its  in- 
habitants involves  authority  to  prescribe  tbe  conditions  on  which  pro- 
ceedings affecting  them  may  be  commenced  and  carried  on  within  its 
territory.  The  State,  for  example,  has  absolute  right  to  prescrilw  the 
conditions  upon  which  the  marriage  relation  between  its  own  citizens 
shall  be  created,  and  the  causes  for  which  it  may  be  dissolved.  One 
of  the  parties  guilty  of  acts  for  which,  by  the  law  of  the  State,  a  disso- 
lution may  be  granted,  may  have  removed  to  a  State  where  no  dissolu- 
tion is  permitted.  The  complaining  party  would,  therefore,  fml  if  a 
divorce  were  sought  in  tbe  State  of  the  defendant ;  and  if  application 
could  not  be  made  to  tbe  tribunals  of  tbe  complainant's  domicile  in  such 
case,  and  proceedings  be  there  instituted  without  personal  service  of 
process  or  personal  notice  to  the  ofFending  party,  the  injured  citizen 
would  be  without  redress.     Bisb.  Marr.  and  Div.,  sect  1S6. 

Neither  do  we  mean  to  assert  that  a  State  may  not  require  a  noi^ 


,v  Google 


SECT.   III.]  PBNNOTBR   V.   NKPF.  393 

resident  entering  into  a  partnership  or  Basodation  within  its  limits,  or|  ^ 
making  contracts  enforceable  there,  to  appoint  an  af^ent  or  represent»-|  / 
tive  in  the  State  to  receive  service  of  pi-ocoas  and  notice  in  legal  pro-l  [i 
ceedings  inatitut«d  wiUi  respect  to  such  partnership,  association,  oo 
oontracta,  or  to  designate  a  place  where  such  service  may  be  made  ancj 
notice  given,  and  provide,  upon  their  failure,  to  make  such  appointmenj 
or  to  designate  such  place  that  servioe  may  be  made  upon  a  public 
crfBcer  designated  for  that  purpose,  or  iu  some  other  prescribed  way, 
and  that  judgments  rendered  upon  such  service  may  not  be  binding 
upon  the  non-residents  both  within  and  without  the  State.  As  was 
said  by  the  Court  of  Exchequer  in  Vallee  v.  Dumergue,  ■*  Exch.  290, 
"  It  is  nut  contrary  to  natural  justice  that  a  man  who  has  agreed  to 
receive  a  particular  mode  of  notification  of  legal  proceedings  should  be 
bound  by  a  judgment  in  which  that  paiticular  mode  of  notiflcation  has 
been  followed,  even  though  he  may  uot  have  actual  notice  of  them." 
See  also  The  Lafayette  Insurance  Co.  v.  French  et  al.,  18  How.  404, 
and  Gillespie  v.  Commercial  Mutual  Marine  Insurance  Co.,  12  Gray 
(Mass.),  201.  Nor  do  we  doubt  that  a  State,  on  creating  corporations 
or  other  institutions  for  pecuniary  or  charitable  purposes,  may  provide 
a  mode  in  which  their  conduct  may  be  investigated,  their  obligations 
eoforced,  or  their  charters  revoked,  which  shall  require  other  than  per- 
sonal service  upon  their  officers  or  members.  Parties  becoming  mem- 
bers of  such  corporatiqns  or  institutions  would  hold  their  interest 
subject  to  the  conditions  prescribed  by  law.  Copio  v,  Adameon, 
Law  Rep.  9  Ex.  345. 

In  the  present  case  there  is  no  feature  of  this  kind,  and,  conse- 
quently, no  consideration  of  what  would  be  the  effect  of  such  legislation 
in  enforcing  the  contract  of  a  non-resident  can  arise.  The  question 
here  respects  only  the  validity  of  a  money  judgment  rendered  in  one 
State,  in  an  action  upon  a  simple  contract  against  the  resident  of 
another,  without  service  of  process  upon  bim,  or  his  appearance 
therein.  J^udffment  affirmed. 

Hunt,  J.,  dissenting.     I  am  compelled  to  dissent  IVom  the  opinion~- 
and  judgment  of  the  court,  and,  deeming  the  question  involved  to  be    - 
important,  I  take  leave  to  record  roy  views  upon  it.   .  .  . 

It  is  said  that  the  case  where  a  preliminary  seizure  bos  been  made, 
and  jurisdiction  thereby  cooferi-ed,  differs  from  that  where  the  property 
la  seized  at  the  end  of  the  action,  in  this :  In  the  Srst  case,  the  prop- 
erty is  supposed  to  be  so  near  to  its  owner,  that,  if  seizure  is  made  of 
it,  he  will  be  aware  of  the  fact,  and  have  his  opportunity  to  defend,  and 
jurisdiction  of  the  person  is  thus  obtained.  This,  however,  is  matter 
of  discretion  and  of  judgment  only.  Such  seizure  is  not  in  itself  notice 
to  the  defendant,  and  it  is  not  certain  that  he  will  by  that  means  re- 
ceive notice.  Adopted  as  a  means  of  communicating  it,  and  although 
a  very  good  means,  it  is  not  the  only  one,  nor  necessarily  better  than  a 
pablication  of  the  pendency  of  the  suit,  made  with  an  honest  intention 
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to  reach  the  debtor.  Who  shall  aesame  to  aay  to  the  legislature,  that  if 
it  authorizes  a  particular  mode  of  giviug  uotice  to  a  debtor,  its  action 
may  be  Bustained,  but  if  it  adopts  an}*  or  all  others,  its  octiou  is  uncon- 
stitutional and  void?  The  rule  is  universal,  that  modes,  means,  ques- 
tions of  expediency  or  necessity,  are  exclusively  within  the  Judgment  of 
the  legislature,  and  that  the  judiciary  cannot  review  them.  This  baa  been 
so  held  in  relation  to  a  bank  of  the  United  States,  to  the  legal-tender 
act,  and  to  cases  arising  under  other  provisions  of  the  Constitution. 

In  Jar\-ia  v.  Barrett,  14  Wis.  591,  such  is  the  holding.  The  court 
nay :  — 

"  The  essential  fact  on  which  the  publication  is  made  to  depend  ia 
property  of  the  defendant  in  the  State,  and  not  whether  it  has  been 
attached.  .  .  .  There  is  no  magic  about  the  writ  [of  attachment] 
which  should  make  it  the  exclusive  remedy.  The  same  legislative 
power  which  devised  it  cui  devise  some  other,  and  declare  that  it  shall 
have  the  same  force  and  effect.  The  particular  means  to  be  used  are 
always  within  the  control  of  the  legislature,  so  that  the  end  be  not 
beyond  the  scope  of  legislative  power." 

If  the  legislature  shall  think  that  publication  and  deposit  in  the  post- 
ofOce  are  likely  to  give  the  noUce,  there  seems  to  be  nothing  in  the 
nature  of  things  to  prevent  their  adoption  in  lieu  of  the  attachment 
The  point  of  power  cannot  be  thus  controlled. 

That  a  State  can  subject  land  within  its  limits  belonging  to  non- 
resident owners  to  debts  due  to  its  own  citizens  as  it  can  legislate  npon 
alt  other  local  matters ;  that  it  can  prescribe  the  mode  and  process  by 
which  it  is  to  be  reached,  —  seems  to  me  very  plain. 

I  am  not  willing  to  declare  that  a  sovereign  State  cannot  subject  the 
land  within  its  limits  to  the  payment  of  debts  due  to  its  citizens,  or 
that  the  power  to  do  so  depends  upon  the  fact  whefJier  its  statute  shall 
;  authorize  the  property  to  be  levied  upon  at  the  commencement  of  tbe 
:  suit  or  at  its  termination.  This  is  a  matter  of  detail ;  and  I  am  of 
opinion  that  if  reasonable  notice  be  given,  with  an  opportunity  to 
defend  when  appearance  is  made,  the  question  of  power  will  be  fuUy 
satisfied. 


WOODRUFF  V.   TAYLOR. 

Supreme  Court  or  Vebhont.    1847. 

[Reported  20  Vtrmoal,  6B.] 

TRE8PA3s_for  taking  certain  personal  property.  The  defendant 
pleaded  the  general  issue,  and  also  pleaded  two  pleas  in  bar;  which 
were,  in  substance,  that  he  commenced  a  suit  against  one  Phelps 
Smith  in  the  Court  of  King's  Bench  in  the  District  of  Moutreal,  in 
Lower  Canada,  and  caosed  his  process  to  be  served  by  arresting  the 
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body  of  Smith;  that  in  October,  1842,  he  recovered  Jiidgnient  Kgainst 
Smith,  in  the  sait  for  £26  Ibe.  9d.,  debt,  and  £56  is.  ^.,  costs;  that  \ 
in  June,  1843,  he  took  out  a  writ  of  fieri  facias,  upon  the  Judgment,, 
against  the  goods  of  Smith,  and  placed  the  aame  in  the  hands  of  the 
sheriff's  bailiff  for  service ;  that  on  the  13th  of  June,  1843,  the  gooda 
described  in  the  plaintiff's  declaration  being  in  the  possession  of 
Smith  at  Stanbridge  in  Lower  Canada,  the  defendant  turned  them 
out  to  the  bailiff,  in  the  presence  of  one  Hoyle,  Seeors,  and  the  bailiff 
levied  on  the  same  as  the  property  of  Smith;  that,  after  giving  public 
□otice  of  the  time  and  place  of  sale,  at  the  doors  of  two  churches, 
on  Sunday,  June  18,  and  by  posting  up  notices  of  the  sale  at  the 
doors  of  the  churches,  the  bailiff,  on  the  26th  of  June,  sold  the  prop- 
erty, in  the  presence  of  the  said  Seeors  and  others,  to  the  highest 
bidder  for  £S2  li.  M.;  that  at  the  October  Term  of  the  Court  of 
King's  Bench  the  sheriff  returned  the^.  fa.  into  court,  tt^ether  with 
the  money  received  thereon,  excepting  £8  2«.  Id.  for  the  bailiff's 
costs;  that  then  one  Jofaneon  appeared  in  court  and  claimed  to  be  a 
creditor  of  Smith  and  demanded  a  ratable  division,  with  the  other 
creditors  of  Smith,  of  the  money  paid  into  court,  that  thereupon  the 
court  ordered  the  money  in  court  to  be  distributed  as  follows,  —  to 
the  crier  and  tipstaff  £5  Is.  &d.,  to  Taylor,  the  plaintiff  in  that  suit 
and  defendant  here,  £11  5s.  5c^.,  and  to  Johnson  £7  lis.  7d., — 
being  the  whole  of  the  proceeds  of  the  sale,  that  had  been  paid  into 
court;  and  that  the  said  judgment  still  remains  in  full  force.  And 
the  defendant  averred  that  during  the  time  of  all  these  proceedings, 
and  until  the  time  of  pleading,  there  was  a  custom  and  law  of  the 
said  province  of  Lower  Canada,  that  the  proceeds  of  the  sale  of 
goods  so  levied  upon  should  be  distributed,  in  manner  aforesaid, 
among  creditors  appearing  in  court  and  claiming  distribution,  and 
farther,  that  by  the  custom  and  law  of  said  province  all  persons  hav- 
ing claim  in  any  way  or  manner  to  the  property  so  levied  upon  and 
sold  on  execution,  are  permitted  to  enter  their  appearance  in  couit, 
when  the  proceeds  of  the  sale  are  returned,  "and  if  any  person  hav- 
ing such  claim,  neglect  to  enter  his  said  appearance  and  make  and 
prosecute  his  said  claim,  judgment  of  diBtribution  is  to  be  made  by 
the  court  of  the  money  so  paid  in,  in  manner  and  form  aforesaid, ' 
and  the  said  judgment  for  debt,  or  damages,  and  costs  and  the  finai 
distribution,  as  aforesaid,  is  conclusive,  both  aa  to  the  tiUfi  ^f  °°'4 
goods  and  the  amount  of  said  damages  and  costs,  and  that  the  eami 
is  a  bar,  against  all  persons,  to  any  and  all  actions  founded  upon 
any  title,  interest,  claim,  or  possession  in  or  to  such  goods."  To 
this  plea  the  plaintiff  replied,  alleging  that  the  property  in  the  goods 
was  in  himself,  and  not  in  Phelps  Smith,  and  averring  that,  during 
all  the  period  of  said  proceedings,  he  was  a  citizen  and  resident  of  i 
the  United  States,  and  not  n  resident  or  citizen  of  Canada,  nor  sub- 
ject to  the  laws  of  that  province,  and  that  he  had  no  notice  of  such 
proceedings,  or  any  of  them.    To  this  replication  the  defendant  de- 
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murred.    The  coanty  court  adjudgecl  the  replication  insafficient,  and         . 
rendered  judgment  for  the  defendant     Exceptions  by  plaintiff.  *y^u,«Jx^^^ 


Hall,  J.  A  second  argument  having  been  directed  in  this'^aae, 
it  has  perhaps  assDined  an  importance  in  the  eyes  of  connael,  which 
its  intrinsic  ditllculties  may  not  seem  to  warrant;  but  which  may, 
nevectbeleas,  justify  a  more  extended  opinion  than  would  otherwise 
have  been  deemed  necessary. 

The  question  raised  by  the  pleadings  is,  what  is  to  be  the  effect 
of  the  proceedings  in  the  King's  Bench  in  Canada  upon  one  not  per- 
sonally amenable  to  its  tribunal,  —  when  those  proceedings  are  used 
here,  in  another  and  foreign  jurisdiction?  It  is  insisted,  in  behalf 
of  the  defendant,  that  the  record  pleaded,  in  connection  with  the 
custom  and  law  of  Canada  set  forth  in  the  plea,  is  to  be  considered 
as  conclusive  evidence,  that  the  matter  now  in  controversy  between 
the  plaintiff  and  defendant  has  been  adjudicated  by  a  competent 
tribunal,  and  that  therefore  the  plea  is  a  good  bar  to  the  action. 
This  renders  it  oeceesary  to  inquire  into  the  nature  of  those  pro- 
ceedings, in  reference  to  Uieir  sufficiency  to  constitute  a  record  of 
estoppel. 

Jadgments,  in  regard  to  their  conclusive  effects  as  estoppels,  are 
of  two  classes;  —  judgments  in  personam  and  judgments  in  rem. 
The  judgment  pleaded  in  this  case  cannot  be  supported  as  a  judg- 
ment in  penimam,  because  the  court  rendering  it  had  no  jurisdiction 
of  the  person  of  the  plaintiff,  be  being  a  citizen  of  another  govern- 
ment and  having  no  notice  of  the  snit.  As  a  proceeding  against  his 
'lerson,  the  judgment  was  coram  non  judice,  a  mere  nullity.  This  is 
loo  plain  to  need  argument,  and  is,  indeed,  conceded  by  the  counsel 
for  the  defendant,  who  insist  that  it  is  an  estoppel  as  a  proceeding 
in  rein,  —  tiiat  although  not  binding  on  the  person,  it  is  binding  on 
the  property  in  controversy  and  concludes  its  title.  A  judgment  in 
rem  I  understand  to  be  an  adjudication,  pronounced  upon  the  status 
of  some  particular  subject-matter,  by  a  tribunal  having  competent 
authority  for  that  purpose.  It  differs  from  a  judgment  in  personam 
in  this,  that  the  latter  jndgment^is,  in  form  as  well  as  substance, 
between  the  parties  claiming  the  right;  and  that  it  is  so  inter  partes 
appears  by  the  record  itself.  It  is  binding  only  upon  the  parties 
appearing  to  be  such  by  the  record  and  those  claiming  by  them.  A 
judgment  in  rem  is  founded  on  a  proceeding  instituted,  not  against 
the  person,  as  such,  but  against  or  upon  the  thing  or  subject-matter 
itself,  whose  state,  or  condition,  is  to  be  determined.  It  is  a  pro- 
ceeding to  determine  the  state,  or  condition,  of  the  thing  itself;  and 
the  judgment  is  a  solemn  declaration  upon  the  status  of  the  thing, 
and  it  ipso  facto  renders  it  what  it  declares  it  to  be. 
I>  The  probate  of  a  will  I  conceive  to  be  a  familiar  instance  of  a 
I  proceedii^  m  rem  in  this  State.  The  proceeding  is,  in  form  and 
•  '  ArgumentB  of  coDDsel  are  omitUil.  —  Ed. 
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aubstapce,  upon  tbf  ^jll  itjiplf.  No  proceag  iB  iasiied  ogaiDst  any 
one;  but  all  persons  interested  Id  determiniDg  the  state,  or  condi- 
tion, of  the  instrument  are  constructiTely  notified,  b;  a  newspaper 
publication,  to  appear  and  contest  the  probate;  and  the  judgment 
is,  not  that  this  or  that  person  shall  pay  a  sum  of  money,  or  do  any] 
partioalar  act,  but  that  Che  instrument  is,  or  is  not,  the  will  of  the 
testator.  It  determines  the  status  of  the  subject-matter  of  the  pro- 
ceeding. The  judgment  is  upon  the  thing  itself;  and  when  the 
proper  steps  required  by  law  are  taken,  the  judgment  is  conclusive, 
and  makes  the  instrument,  as  to, all  the  world  (at  least  so  far  as  the 
property  of  the  testator  within  this  State  is  concerned),  just  what 
the  judgment  declares  it  to  be.  This  is  one  instance  of  a  pi-oceeding 
upon  a  written  instrument,  to  determine  its  state,  or  condition;  and 
tiiat  determination,  in  its  consequences,  involves  and  incidentally 
determines  the  righta  of  individuals  to  property  affected  by  It 

Bat  proceedings  in  rem  may  be  and  often  are  upon  personal  chattels, 
directly  declaring  the  right  to  them.  In  such  cases  the  proceeding 
is  for  the  supposed  violation  by  the  property,  so  to  speak,  of  some 
public  or  municipal  law,  or  r^ulation,  by  which  it  is  alleged  the 
title  of  the  former  owner  has  become  divested.  The  property  being 
seised,  a  proceeding  ia  then  instituted  against  it,  upon  an  allegation 
stating  the  cause  for  whicb  it  has  become  forfeited;  npon  which 
public  notice  is  given,  in  some  prescribed  form,  to  all  persons  to 
appear  and  contest  the  allegatiou.  It  is  by  no  means  certain,  that 
all  persons  having  an  interest  in  the  property  have  actual  notice  of 
the  proceeding;  but  if  the  thing  itself,  upon  which  the  proceeding  is  , 
had,  be  within  the  Jurisdiction  of  the  conrt,  all  persons  interested  are 
held  to  have  constructive  notice;  and  the  sentence,  or  decree,  of  the 
court,  declaring  the  state,  or  condition,  of  the  property,  is  held  to 
be  conclusive  upon  all  the  world.  A  sale  of  the  property,  under  such 
sentence,  passes  the  right  absolutely;  and  farther,  in  the  case  of 
JudgmentB  of  courts  of  admiralty,  they  are  also  held  to  be  conclusive 
evidence  of  the  facts  stated  in  Uie  decree  to  have  been  found  by  the 
court,  as  the  basis  of  the  decree.  And  perhaps  the  judgments  of 
municipal  courts,  acting  tn  retny  within  the  sphere  of  their  jurisdic- 
tion, would  have  the  same  effect 

These  proceedings  that  have  been  mentioned  are  purely  tn  rem. 
But,  besides  these,  there  is  another  class  of  cases,  which  may  per- 
haps  be  considered,  to  some  extent,  proceedings  tn  rem,  though  in 
form  they  are  proceedings  inter  parte*.  An  attachment  of  property 
in  this  State,  where  the  court  has  jurisdiction  of  the  property,  but 
not  of  the  person  of  the  defendant,  and  a  sate  of  it  (or  a  levy  upon 
it,  if  it  be  real  estate),  on  execution,  is  in  the  nature  of  a  proceed- 
ing tn  rem.  The  judgment,  if  the  defendant  have  no  notice,  would 
be  treated  as  a  nullity  out  of  our  Jurisdiction,  so  far  as  the  pei'son 
of  the  defendant  was  concerned;  though  it  would  be  held  binding, 
as  between  the  parties,  so  far  as  r^arded  the  property,  as  a  pro- 
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ceediug  in  rem.  The  defendwt  would  not,  I  apprehend,  be  allowed 
>cover  back  bis  property  in  another  juriadiction.  The  status  of 
the  property,  as  between  the  plaintiff  and  defendant,  would  be  beld 
to  have  been  determined  bj'tbe  proceeding.  But  the  proceeding 
would  not  in  any  way  aSect  the  statue  of  the  property  as  to  any 
other  persons  than  the  parties  to  the  record  and  those  claiming  by 

tern. 

Our  proceeding  of  foreign  attachment  partafaes,  perhaps  still  more, 
of  the  nature  of  a  proceeding  in  rem ;  but  its  operation  as  such  is 
also  of  a  limited  character.  The  suit  is  infer  parte*,  and,  as  a  pro- 
ceeding in  rem,  it  must  be  conQned  to  such  parties.  A  process  is 
issued  in  favor  of  a  plaintifC,  declaring  against  his  debtor  residing 
in  another  government,  and  alleging,  also,  that  another  person  here, 
named  in  the  process  and  styled  a  trustee,  has  goods  in  his  hands 
belonging  to  the  plaintiff's  debtor,  or  is  indebted  to  him,  and  pray- 
ing that  the  goods  or  debt  found  here  may  be  declared  forfeited  to 
the  plaintiff,  or,  in  other  words,  that  the  property  here  may  be 
applied  in  payment  of  the  plaintifC'a  demand.  1  conceive  the  court 
here  has  jurisdiction  of  the  property  in  the  hands  of  the  trustee,  or 
the  debt  due  from  him,  —  it  being  fonnd  in  our  jurisdiction,  —  and 
that  the  court  may  proceed  upon  it  tn  rem.  After  publication,  by 
which  the  debtor  is  constructively  notified  of  the  proceeding  against 
his  property,  the  court  adjudicates  upon  the  property  and  declares 
that  it  shall  be  delivered,  or  paid,  to  the  plaintiff,  to  be  applied  upon 
his  debt.  I  think  such  adjudication  changes  the  status  of  the  prop- 
erty, or  debt,  and  deprives  the  principal  debtor  of  all  title  to  it; 
that  such  adjudication  should  be  held  binding  and  conclasive  upon 
all  the  parties  to  the  proceeding;  that  the  foreign  creditor  of  the 
trustee,  having  placed  his  property,  or  his  credit,  within  this  juris- 
diction, should  be  bound  by  its  forfeiture,  declared  by  our  courts; 
and  thai  he  should  be  barred,  in  any  other  Jurisdiction,  from  prose- 
cuting bis  claim  against  the  trustee.  But  the  operation  of  this  pro- 
ceeding in  rem  mast  be  limited  to  the  parties  to  it,  and  cannot  in 
any  manner  affect  the  right  or  interest  of  any  other  person,  having 
an  independent  and  adverse  claim  to  the  goods,  or  debt,  which  waa 
the  subject-matter  of  the  suit.  The  court  does  not  pret«nd  to  notify 
such  adverse  claimant,  either  constructively,  or  otherwise;  nor  does 
the  proceeding  profess  to  determine  the  rights  of  any  other  persons 
than  those  who  are  parties  of  record  to  it;  and  it  can,  consequently, 
affect  the  rights  of  no  other  persons. 

The  distinction  between  proceedings  purely  tn  rem  and  those  of  a 
limited  character,  which  have  been  mentioned,  I  think  is  strongly 
and  plainly  marked.  The  object  and  purpose  of  a  proceeding  purely 
tn  rem  is  to  ascertain  the  right  of  every  possible  claimant;  and  it  is 
instituted  on  an  allegation,  that  the  title  of  the  former  owner,  who- 
ever he  may  be,  has  become  divested;  and  notice  of  the  proceeding 
is  given  to  the  whole  world  to  appear  and  make  claim  to  it.     From 
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the  nature  of  the  case  the  notice  is  constructive,  only,  as  to  the] 
greater  part  of  the  world;  but  it  is  auch  as  the  law  presumes  will  be) 
most  likely  to  reach  the  persons  interested,  and  such  as  does,  in  point 
of  fact,  generally  reach  them.  In  the  case  of  a  seizure  for  the  viola- 
tion of  our  revenue  laws,  the  substance  of  the  libel,  which  states  the 
ground  on  which  the  forfeiture  is  claimed,  with  the  order  of  the  conrt 
thereon,  specifying  the  time  and  place  of  trial,  is  to  be  published  in 
a  newspaper,  and  posted  up  a  certain  number  of  days ;  and  proclama- 
tion is  also  made  in  court  for  all  persons  interested  to  appear  and 
contest  the  forfeiture.  And  in  every  court  and  in  all  countries, 
whose  judgments  are  respected,  uotice  of  some  kind  is  given.  It  is. 
Indeed,  as  I  apprehend,  just  as  essential  to  the  validity  of  a  judg- 
ment in  rem,  that  constructive  notice,  at  least,  should  appear  to 
have  been  given,  as  that  actual  notice  should  appear  upon  the 
record  of  a  judgment  in  perionam.  A  proceeding  professing  to 
determine  the  right  of  property  where  no  notice,  actual  or  construc- 
tive, is  given,  whatever  else  it  might  be  called,  would  not  be  entitled 
to  be  digniBed  with  the  name  ot  a  Judicial  proceeding.  It  would  be 
a  mere  arbitrary  edict,  not  to  be  regarded  anywhere  as  the  judgment 
of  a  court     Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  607. 

The  limited  proceedings  in  rem,  before  mentioned,  are  not 
on  any  allegation  that  the  right  of  property  is  to  be  determined 
between  any  other  persons  than  the  parties  to  the  suit;  no  notice  is  | 
sought  to  be  given  to  any  other  persons;  and  the  judgment  being  I 
only  as  to  the  status  of  the  property  as  between  the  parties  of  record,  ^ 
it  is,  as  to  all  others  persons,  a  mere  nullity. 

If  we  apply  these  principles  to  the  record  pleaded  in  bar  in  this 
case,  I  think  it  will  be  impossible  to  maintain  that,  as  to  the  plain- 
tiff Woodruff,  it  was  a  proceeding  in  rem.  There  was  no  allegation 
that  the  status  of  the  property,  levied  npon  as  the  property  of  Phelps 
Smith,  or  the  avails  of  it,  when  paid  into  court,  was  to  be  adjudi- 
cated a&  to  him,  and  there  was  uo  notice,  actual  or  constructive,  to 
him  to  appear  and  make  any  claim  to  it.  The  judgment  was  ren- 
dered in  a  suit  inter  partes,  in  which  Taylor  was  plaintiff  and  Phelps 
Smith  defendant;  and  thoagb  it  bound  the  property  as  between  them, 
it  could  affect  the  rights  of  no  other  person.  It  is  precisely  the  case 
of  a  levy  of  an  execution,  in  this  State,  upon  personal  property,  as 
that  of  the  judgment  debtor,  of  which  property  some  third  person 
claims  to  be  the  owner.  If  such  third  person  were  to  bring  trespass 
against  the  judgment  creditor  for  making  the  levy,  I  do  not  perceive 
why  such  creditor,  with  the  same  propriety  as  the  defendant  in  this 
case,  might  not  plead  his  levy  and  sale  in  bar  as  a  proceeding  in. 
rem.  The  record  in  this  case,  indeed,  shows  that  the  levy  was 
made  in  the  presence  of  a  Reeort,  which  a  levy  in  this  State  would 
not;  but  I  apprehend  the  high  standing  or  official  character  of  the 
witnesses  to  a  trespass  would  not  purge  its  illegality,  or  bar  a  right 
of  recovery. 
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But  tbe  record  of  the  jadgment  in  the  King's  Bench  wholly  fails  to 
I  show  that  the  right  of  tbe  plaintiff  in  this  sait  to  the  property  was 
attempted  to  be  adjudicated;  and  there  is  no  averment  in  the  plea 
that  it  was  adjudicated.  The  plea  states,  in  substance,  that,  by  the 
law  of  Canada,  it  would  have  been  adjudicated  if  Uie  plaintiff  had 
appeared  in  the  court  and  made  claim  to  the  property.  And  by  the 
facts  set  forth  in  the  plea  we  are  given  clearly  to  nnderotond  that  it 
was  not  adjudicated,  because  the  plaintiff  did  not  so  make  hie  claim. 
It  would  therefore  be  impoHsible  to  maintain  this  plea,  as  furnishing 
evidence  that  the  matter  in  controversy  in  res  adjudUata,  even  if 
tbe  plaintiff  bad  had  notice  of  the  proceeding.  If  the  plea  could, 
nader  such  circumstances,  be  soetained,  even  in  the  courts  of 
iDanada,  it  would  not  be  becaase  the  matter  had  been  adjudicated, 
not  becaase  the  plaintiff,  having  neglected  to  have  his  claim  adju- 
Hjcated  at  the  time. and  in  the  manner  pointed  out  by  the  laws  of 
|lhat  province,  was  thereby  barred  of  any  other  remedy.  The  plea 
does  not  aver  that  the  property  of  the  plaintiff,  being  found  in  the 
possession  of  Phelps  Smitii,  in  Canada,  might  for  that  reason,  or 
for  any  other  reason,  be  legally  levied  upon  and  sold  as  the  property 
of  Smith.  It  in  effect  admits  that  the  original  levy  upon  the  plain- 
tiff's property  was  wrongful,  but  proceeds  upon  the  ground  that,  by 
reason  of  the  subsequent  proceedings,  the  wrong  cannot  now  be  re- 
idressed.  The  original  right  of  action  of  the  plaintiff  is  conceded, 
but  it  is  insisted  that,  by  something  arising  ex  post  facto,  his 
remedy  is  gone.  It  is  not  a  bar  to  the  right  that  is  relied  upon,  but 
a  bar  to  tbe  redress.  This  ground  of  defence  would  therefore  seem 
to  rest  upon  a  local  law  of  tbe  province  of  Canada,  which  affecta  the 
plaintiff's  remedy  only,  but  which,  by  the  well-settled  doctrine  of  the 
common  law,  can  be  of  no  avail  when  a  remedy  is  sought  in  another 
jurisdiction. 

But  it  is  unnecessary  to  consider  farther  what  might  have  been 
the  effect  of  the  defendant's  ptea,  if  the  plaintiff,  at  the  time,  had 
been  a  resident  of  Canada;  because  it  seems  quite  clear  that  it  can 
have  no  effect  •  whatever  upon  tbe  cause  of  action  of  one  who  was, 
during  the  whole  proceeding,  a  resident  citizen  of  another  govern- 
ment, not  subject  to  the  law  of  the  province,  and  who  had  no  notice 
of  the  proceeding.     Story's  Confl.  of  Laws,  467. 

iv  Tbe  result  is,  that  the  judgment  of  the  county  court  is  reversed, 
tbe  replication  is  held  sufficient,  and  the  case  is  remanded  to  the 
county  court  for  the  trial  of  the  issue  of  fact' 

>  Ace  Pntnam  v.  McDougdl,  17  Vt  *78.— Ed. 
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SUTHERLAND  v.  SECOND  NATIONAL  BANK  OF  PEOEIA. 

CooBT  OF  Appeals,  Ecntdckt.    1880. 

[EeporUd  78  KaUtuky,  260.] 

CoFEB,  J.  JftDuary  2, 1879,  the  Appellant  brought  this  suit  in  the 
Louisville  Chancery  Court  against  S.  C.  Bartlett  &  Co.,  noD-residents 
of  the  State,  and  sued  out  an  attachment  against  Uieir  property.  The 
order  of  attachment  was  executed  on  that  day  on  the  Oliio  and  Missis- 
sippi  Railway  Company  by  delivering  a  copy  thereof  to  its  agent  in  the 
city  of  Louisville,  and  by  sammoning  the  company  as  a  garnishee,  but 
without  giving  to  the  company  a  notice  specifying  the  property  attached. 
January  4  an  alias  attachment  was  issued  and  placed  in  the  hands  of 
the  marshal,  who,  on  the  8th,  levied  it  on  one  car-load  of  oats  in  the 
poesessioD  of  the  Ohio  and  Mississippi  Railway  Company.  The  mar- 
shal took  the  oats  into  Uisposees9ion,andit  was  subsequently  sold  under 
order  of  the  court.  Subsequently  the  appellee  filed  its  petition,  claim- 
ing that  it  had  a  lien  on  the  oats. 

The  pleadings  and  evidence  disclose  the  following  facts :  — 

December  24,  1878,  S.  C.  Bartlett  &  Co.  delivered  a  car-load  of  oats 
to  the  Peoria,  Pekin,  and  Jacksonville  Railroad  Company,  at  Peoria, 
Illinois,  consigned  to  the  appellant  at  Louisville,  and  took  from  the 
Railroad  Company  a  through  bill  of  lading.  They  then  drew  upon  tiie 
appellant  against  the  shipment,  and  he  declined  to  honor  the  draft. 
Being  informed  of  that  fact  by  telegraph,  Bartlett  A  Co.  caused  the  oata 
to  be  stopped  in  Iranaitn  on  the  second  day  of  January,  and  on  that 
day  surrendered  to  the  railroad  company  the  bill  of  lading,  and  took 
another,  consigning  the  oats  to  "  S.  C.  Bartlett  &  Co.,  notify  VerhofI 
&  Strater,  Louisville,  Ky."  They  then  drew  on  Verhoff  &  Strater, 
and  attaching  the  bill  of  lading  to  the  draft,  on  the  third  of  January 
Bold  the  draft  to  the  appellee,  who  had  no  notice  of  the  attst^ment  of 
the  appellant  at  Louisville. 

The  appellee  transmitted  the  draft  to  Louisville,  but  Verhoff  As  Strater 
refused  to  honor  it,  assigning  as  a  reason  that  the  oats  had  been  attached, 
and  Uiey  did  not  wish  to  become  involved  in  the  controversy. 

Upon  these  facts  the  court  below  adjudged  in  favor  of  the  appellee, 
but  allowed  the  marshal's  costs  for  selling  the  oats  to  be  deducted  ttom 
the  proceeds,  and  refused  to  render  judgment  against  the  appellant  on 
a  counter-claim  for  damages  for  the  illegal  seizure  of  the  oats.  From 
that  judgment  both  parties  appeal. 

Counsel  for  the  appellant  contend  that,  at  the  time  the  second  bill  of 
lading  was  issued,  the  oats  had  passed  out  of  the  possession  of  the 
Peoria,  Pekin  and  Jacksonville  Railroad  Company  into  the  possession 
of  the  Ohio  and  Mississippi  Company,  and  therefore  the  new  bill  of  lad- 
ing was  invalid  and  ineffectual  to  invest  Uie  bank  wiUi  a  valid  lien  on 
the  oats.  „. 
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As  authority  io  8Qp[>ort  of  this  poattiOD,  coDoael  cites  that  class  of 
cases  in  which  it  has  been  held  that  a  bill  of  lading  signed  bj'  the  mas- 
ter of  a  vessel  berore  receiving  the  possession  of  the  goods  does  not 
bind  the  owners. 

Those  cases  are  not  analogous  to  this.  The  oats  had  been  received 
by  the  railroad  company  to  be  forwarded  to  Louisville,  and  waa  in  the 
custody  of  the  Ohio  and  Miasissippi  Company  when  the  new  bill  was 
signed.  The  possession  of  the  latter  company  was  held  under  and  by 
virtue  of  the  contract  of  affreightment  made  with  the  Peoria,  Fekin  and 
Jacksonville  Company,  and  the  consignors  had  the  same  right  to  change 
the  destination  of  the  oats  while  in  Iranaitu  that  they  would  have  bad 
if  the  company  receiving  the  oata  trom  them  had  had  a  continuous  line 
to  Louisville.  There  ia  no  question  here  between  the  consignor  or  con- 
signee and  the  carrier,  and  do  reason  ia  perceived  why  the  new  bill  of 
lading  is  not  valid  when  called  in  question  between  a  bona  fide  holder 
and  one  claiming  a  lien  on  acconnt  of  an  attachment  against  the  goods 
of  the  consignor. 

The  bill  of  lading  authorized  the  holder  to  demand  the  oata  from  the 
carrier,  and,  being  a  recognized  symbol,  its  delivery  to  the  bank  was  a 
symbolic  delivery  of  the  oats,  and  constituted  a  valid  pledge. 

But  it  is  contended  that  the  service  of  the  first  order  of  attachment 
on  the  Ohio  and  Mississippi  Railway  Company  created  a  lien  on  the 
oats  then  in  its  possession,  and  as  that  service  was  prior  in  time  to  the 
pledging  of  the  oats  by  the  delivery  of  the  bill  of  lading  to  the  bank, 
the  appellant  has  the  eldest  and  superior  lien. 

At  the  time  the  first  order  of  attachment  was  served,  S.  C.  Bartlett 
&  Co.  were  non-residents  of  the  State,  and  the  oats  waa  in  the  State  of 
Illinois.  No  personal  service  could  be  had  upon  the  defendants,  nor 
could  the  goods  be  seized  under  the  order  of  attachment.  The  cou- 
^  signers  still  had  the  right  to  stop  the  oata  in  tranntu,  or  to  alter  its 
Idestination  ;  and,  in  our  opinion,  the  service  of  the  attachment  on  the 
Irailway  company  while  the  oata  was  beyond  the  limits  of  this  State 
\.  0^  [created  no  lien.  True,  the  Ohio  and  Mississippi  Railway  Company  was 
V  Jkt^'V.  ^'•^'  within  the  jurisdiction  of  the  court,  but  the  property  sought  to  be  reached 
v.  I  '■^      --\v  I*^ '  ^^^  without  its  jurisdiction  and  the  laws  of  the  Stat«,  and  the  process 

"  1  A  i^*"  of  the  courts  here  could  not  reach  it  nor  compel  the  carrier  to  bring  it 

(.(-    \  hither;  and  as  the  court  would  have  had  no  power  to  subject  the  prop- 

erty unless  brought  within  its  jurisdiction,  its  process  could  not  create 
a  lien  upon  it  until  it  came  within  the  county  where  the  order  of  attach- 
ment waa  in  the  hands  of  the  officer. 

Counsel  cite  the  case  of  Childs  v.  Digby  (24  Fenn.  St  23),  in  sap- 
port  of  a  contrary  conclusion,  but  that  case  was  overruled  in  Pennsyt- 
rania  Railroad  Company  v.  Rennock  (51  Pens.  St.  244). 

The  alias  order  of  attachment,  issued  on  the  fourth  of  January,  was 
in  the  ofHcer's  hands  when  the  oats  arrived  in  Louisville  on  the  6th, 
and  was  levied  on  the  8th,  and  created  a  valid  lien,  subject,  however,  to 
the  prior  lien  of  the  bank. 
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It  results  firom  this  conclusion  that  the  seizure  of  the  oats  under  the 
attachment  was  wrongTul,  and  as  the  proceeds  were  not  sufficient  to  pay 
the  debt  for  which  the  bank  had  a  lien,  the  court  erred  in  allowing  the 
marshal's  fee  to  be  retained  out  of  the  price.  He  made  the  seizure  and 
sale  at  appellant's  instance,  and  must  look  to  him  for  his  costs. 

The  bank  bad  no  right  to  set  up  a  counter-claim  in  this  case  for  the 
damages  resulting  from  the  seizure  of  the  oats ;  but  as  the  JudgmeDt 
dismissing  the  counter-claim  absolutely  will  be  a  bar  to  a  antt  to  recover 
such  damages,  the  judgment  must  be  reversed  on  the  cross-appeal,  and 
the  cause  is  remanded,  with  directions  to  cause  the  whole  proceeds  of 
the  sale  to  be  p^d  over  to  the  bank,  and  to  dismisa  Uie  counterclaim  |^ 

witboat  prejudice.'  "[_(  ^ 


MAHE  V.   NORWICH   UNION   FIRE  INSURANCE 

sociExr. 

ConsT  OF  Appeals  of  New  York. 


[ftporwd  187  iftw.  YcA,  492.]  "^^^t^  "^  ^ •^^\  V^'^!'^ 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme  Court  ^''^    \  \>    i  \  •X'"    -^ 
thA  fimt  iiiriinial  densrtmf'Til'-  pnti^rnd   iinnn  an  nrdflr  made  .Tlilv  9.,     -r>  '^i^^'^ 


in  the  first  judicial  department,  entered  upon  an  order  made  July  ^it^f-*'         'V 
1889,  which  affirmed  a  judgment  in  favor  of  plaintiffs,  entered  upon*'*^     ±^    '  „*- 
the  decision  of  the  court  on  trial  at  Special  Term.  o  *  ^^  \ 

This  was  an  action  by  the  plaintiffs,  claiming  to  be  the  equitable  ^j^*' 

owners  of  a  policy  of  fire  insurance,  to  restrain  the  insurer  from  psyiA,^ 
ing  the  amoant  of  a  loaa  to  the  insured  or  to  his  alleged  assignee. 

On  the  2lBt  of  April,  188G,  the  Norwich  Union  Fire  Insurance 
Society,  a  corporation  organized  under  the  laws  of  Great  Britain, 
with  agencies  in  New  Tork,  Iowa,  and  other  States,  issued  the  policy 
in  question  to  one  Bartlett  on  his  stock  of  goods  at  Muscatine,  Iowa. 
The  policy  was  countersigned  by  the  agent  of  the  company  at  that 
place.  Three  days  later  Bartlett,  who  resided  at  Muscatine,  sent 
the  policy  by  mail  to  the  plaintiffs,  who  resided  in  the  city  of  New 
York,  as  collateral  security  to  a  loan  of  82,000  concurrently  made  to 
him  by  them.  The  policy,  aa  written,  waa  payable  to  Bartlett  only, 
and  it  was  never  assigned  to  the  plaintiffs.  July  3,  1886,  the  prop- 
erty insured  was  destroyed  by  fire,  and  on  the  sixteenth  of  August 
followiug  Bartlett  made  an  absolute  assignment  of  the  policy  to  one 
Kelly  of  Muscatine  aforesaid. 

This  action  was  commenced  against  the  insnrance  company  and 
Bartlett  by  the  due  service  of  process  in  this  State  upon  the  former, 

1  Aix.  Western  R.  R.  v.  TbomtoD,  00  Ga.  300  ;  Montrose  Pickle  Co.  v.  Dodsoo,  74 
U.172,  40  N.  W.  705  ;  WTiest  ».  P.  C.  ft  F.  D.  R.  R.,  4  Km.  870  ;  Ckrlt  o.  Brewer, 
e  Oraj,  320 ;  Batra  v.  R;.,  60  Wi*.  3B8,  1ft  N.  W.  72.  And  im  Noble  v.  Thompson 
Oil  Co.,  79  Pa.  309.  —  £d. 
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August  12,  1886,  and  on  the  latter  about  one  month  later.  The  com- 
pany  answered,  aJlegiug,  amoag  other  defencea,  a  defect  of  parties 
defendant,  in  that  said  Kelly,  although  a  necessary  party  to  the 
action,  had  not  been  Joined.  March  12,  1887,  Kelly  commenced  an 
action  at  law  in  a  court  of  the  State  of  Iowa  to  recover  from  the 
insurance  company  the  sum  of  $2,000,  the  amonnt  of  the  policy,  with 
interest  from  July  3,  1886.  March  15,  1887,  on  motion  of  the  com- 
pany, an  order  was  made  by  the  Supreme  Court  of  this  State  in  this 
action  requiring  said  Kelly  to  be  made  a  defendant  therein,  and  that 
he  be  bronght  into  coart  by  a  supplemental  summons.  A  supple 
mental  eumoioDa  and  complaint  were  issued  accordingly,  and  the 
same  were  served  on  Kelly  in  the  State  of  Iowa  parsnant  to  an  order 
of  publication  based  apon  an  affidavit  alleging  that  "the  defendant 
S.  Gr.  Kelly  claims  to  have  property  in  the  State  of  New  York,  to 
wit,  an  interest  in  the  inenrance  policy"  in  question.  No  service 
was  made  upon  Kelly  within  this  State,  and  he  did  not  appear  in  the 
rfction.  The  insurance  company,  by  its  answer  to  the  supplemental 
complaint,  pleaded  the  pendency  of  the  action  in  the  Iowa  court; 
that  Kelly  was  a  necessary  party,  and  that  the  Supreme  Court  had  by 
its  order  directed  that  he  be  bronght  in  as  a  party  defendant,  and 
demanded  Judgment  that  the  complaint  be  dismissed  "unless  said 
S.  Gr.  Kelly  be  brought  in  so  as  to  be  bound  by  any  judgment  herein." 

These  facts  appeared  upon  the  trial  of  this  action,  where  Kelly's 
default  was  noted,  and  were  in  substance  found  by  the  trial  judge, 
who  also  found  that  Kelly  had  no  interest  in  the  policy  "superior  to 
that  of  the  plaintiffs;  .  .  .  and  that  the  alleged  assignment  ...  by 
the  defendant  Bartlett  to  said  S.  G.  Kelly,  of  the  date  Augost  16, 
1886,  .  .  .  was  void,  and  in  no  wise  affected  the  prior  interest 
obtained  by  the  plaintiffs  in  said  policy  on  or  about  the  24th  day  of 
April,  1886." 

Judgment  was  directed  restraining  the  insurance  company  from 
paying  any  money  under  said  policy  to  Bartlett  or  Kelly,  and 
although  there  was  neither  allegation  nor  evidence  of  any  proof  of 
loss  as  required  by  the  terms  of  the  policy,  the  defendant  company 
was  ordered  "to  pay  to  the  plaintiffs  such  moneys  as  shall  be  found 
to  be  payable  under  and  by  virtue  of  "  said  policy  of  insurance. 

Vann,  J.  Upon  the  argument  of  this  appeal  the  learned  counsel 
for  the  plaintiff,  with  great  fairness,  admitted  that  the  Supreme  Court 
never  acquired  Jurisdiction  over  Kelly,  the  alleged  assignee  of  the 
insurance  policy  that  is  the  subject  of  this  action.  The  main  ques- 
tion left  for  decision  is  whether  Kelly  was  a  necessary  party,  as  the 
defendant  company  allied  in  its  answers  and  urged  upon  the  trial. 
It  is  not  claimed  that  he  should  have  been  joined  as  a  plaintiff,  bnt 
his  presence  as  a  defendant  is  insisted  npon  as  essential  to  "the 
complete  determination  or  settlement"  of  the  questions  involved. 
The  Code  of  Civil  Fi-ocedure  provides  that  "the  court  may  determine 
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the  controversy,  as  between  the  parliea  before  it,  where  it  c&d  do  ao 
without  prejudice  to  the  rights  of  othere,  or  by  saving  their  rights; 
bat  when  a  complete  determination  of  the  controversy  cannot  be  had 
vithoat  the  presence  of  other  parties,  the  conrt  must  direct  them 
to  be  broogbt  in."  Code  Civ.  Pro.  g  452.  While  the  eUtnte  does 
not  in  terms  prohibit  the  court  from  determining  the  ooDtroversy, 
unless  all  the  necessary  parties  are  brought  in,  that  is  impliedly  com- 
manded and  is  the  established  practice  in  all  equitable  actions. 
Peyser  v.  Wendt,  67  N.  T.  822;  Sherman  v.  Parish,  58  id.  483; 
Webster  v.  Bond,  9  Hun,  437;  Shaver  v.  Braioard,  29  Barb.  25; 
Sturtevant  v.  Caldwell,  4  Boew.  628;  Van  Epps  v.  Van  Deusen, 
4  Paige,  S4. 

It  is  not  enough  for  the  court  to  direct  that  the  necessary  parties 
be  brought  in,  but  it  should  refuse  to  proceed  to  a  determination  of 
the  controversy,  so  as  to  affect  their  rights  until  they  are  in  fact 
brought  ia.  Peyser  v.  Wendt,  supra ;  Sherman  v.  Parish,  avpra  ; 
Powell  V.  Finch,  5  Dner,  666. 

The  plaintiffs  did  not  appeal  from  the  order  of  the  conrt  requiring 
Kelly  to  be  brought  in  and  as  long  as  it  remained  in  force  it  was  an 
adjudication,  establishing  as  the  practice,  if  not  the  law,  of  the  case 
that  Kelly  was  a  necessary  party.     Riggs  v.  Porsell,  74  N.  Y.  870. 

Moreover,  the  object  of  this  action  was  to  establish  the  equitable 
title  of  the  plaintiffs  to  the  policy  and  to  prevent  the  company  from 
paying  the  proceeds  to  any  one  except  themselves.  The  proceeds, 
however,  were  also  claimed  by  Kelly,  who  not  only  held  the  legal 
title  to  the  policy,  but  had  actually  commenced  an  action  upon  it 
i^ainst  the  company  in  another  State.  Clearly,  the  company  should 
not  be  required  to  pay  the  entire  amount  of  the  policy  both  to  the 
plaintiffs  and  to  Kelly,  or,  without  fault  on  its  part,  to  be  placed  in 
a  position  where  it  would  run  any  reasonable  risk  of  being  compelled 
to  make  a  double  payment.  But,  bow  is  such  a  result  to  be  pre- 
vented when  an  action  at  law,  brought  by  the  l^al  owner  to  compel 
the  company  to  pay  the  amount  of  the  policy  to  him,  is  pending  in 
one  State,  and  an  action  in  equity  by  the  equitable  owner  to  prevent 
such  payment,  is  pending  in  another  State,  uuless  all  interested  per- 
sons are  parties  to  the  latter?  Could  the  Court  of  Equity  safely  pro- 
ceed to  Judgment  against  the  company,  unless  the  legal  owner  was 
before  it  as  a  party?  If  it  should  enjoin  the  company  from  making 
payment  to  any  one  except  tbe  equitable  owner,  it  could  not  prevent 
the  legal  owner  from  prosecuting  his  action  to  collection  in  the  other 
jurisdiction.  It  could  not  enjoin  a  person  over  whom  it  had  no 
jurisdiction,  nor  make  any  decree  affecting  his  rights. 

The  general  rule  in  equity  requires  that  all  persons  interested  in 
the  subject  of  the  action  should  be  made  parties,  in  order  to  prevent  a 
multiplicity  of  suite  and  secure  a  final  determination  of  their  rights. 
Osterhoudt  u.  Supervisors,  98  N.  Y.  239;  Deiham  v.  Lee,  87  id.  599. 

There  is  an  esBeutial  difference  between  the  practice  at  law  and  in 
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equity  in  determining  who  are  proper  and  □ecessai';  parties.  Story, 
in  bia  work  on  Equity  Pleadings  {§  72),  eays  that  two  general  prin- 
ciples control  courts  of  equity  in  this  respect:  1.  That  the  rights  of 
no  man  shall  be  finally  decided  unless  he  himself  is  present,  oc  at 
least  has  had  a  full  opportunity  to  appear  and  vindicate  his  rights; 
2.  That  when  a  decision  is  made  npon  any  particular  subject 
matter,  the  rights  of  all  persons  whose  interests  are  immediately  con- 
nected with  that  decision  and  affected  by  it,  shall  be  provided  for  aa 
far  as  they  reasonably  may  be.  The  learned  author  adds:  "It  is  thr 
constant  aim  of  courts  of  equity  to  do  complete  justice  by  deciding 
upon  and  settling  the  rigbta  of  all  persons  interested  in  the  subject- 
matter  of  the  suit,  so  that  the  performance  of  the  decree  of  the  court 
may  be  perfectly  safe  to  those  who  are  compelled  to  obey  it,  and 
also,  that  future  litigation  may  be  prevented."  Aa  Lord  Hardwicke 
once  said,  all  persons  ought  to  be  made  parties  who  are  necessary  to 
make  the  determination  complete  and  to  quiet  the  question.  Poore 
V.  Clark,  2  Atk,  515.  Not  only  all  persona  whoae  rights  may  be 
affected  by  the  judgment  should  be  brouf^ht  into  court,  but  all  whose 
presence  ie  easential  to  the  protection  of  any  party  to  the  action. 
Gray  r.  Schenck,  4  N.  X.  460;  Rnasell  v.  Clark,  7  Cranch,  69,  98; 
Picqnet  v.  Swan,  5  Mason,  561 ;  Fell  v.  Brown,  2  Brown's  Ch.  218. 

The  burden  ia  on  the  plaintiff  to  secure  the  presence  of  all  sucb 
persons,  and  it  is  his  misfortune  if  he  is  unable  to  do  so. 

When  there  are  conflicting  claimants  to  the  same  obligation,  each 
insisting  npon  it  as  exclusively  his  own,  all  should  be  made  parties 
before  the  question  of  title  is  determined  by  a  court  of  equity  in 
favor  of  either  against  the  one  from  whom  the  obligation  is  due. 
Otherwise  payment  or  performance  may  be  exacted  as  many  times  as 
(here  are  separate  claimants.  It  follows  that  the  title  to  a  chose  iu 
action,  such  as  the  policy  in  question,  cannot  be  settled  unless  all 
those  who  claim  any  interest  therein,  whether  legal  or  equitable,  are 
joined  as  parties,  plaintiff  or  defendant.  Aa  it  is  conceded  that 
Kelly,  although  nominally,  is  not  really  a  party  to  the  action,  he  has 
not  had  his  day  in  court,  and  the  decree  in  favor  of  the  plaintiff  being 
void  as  to  bim  on  that  account,  is  powerless  to  affect  his  rights  or  to 
afford  protection  to  the  defendant  company  in  obeying  its  command. 
The  absence  of  jurisdiction  over  a  party  is  the  absence  of  power  to 
render  judgment  against  that  party.  While  the  court  assumed  to 
pronounce  judgment  against  Kelly  and  to  restrain  him  from  receiv- 
ing the  money  due  upon  the  policy  and  from  suing  for  its  recovery, 
its  action  in  that  regard  was  coram  nan  judtce  and  void  as  to  bim. 
It  could  not  exercise  judicial  power  over  one  who  was  not  subject  to 
its  jurisdiction,  nor  compel  him  to  obey  a  decree  that  was  rendered 
witliout  due  prooeas  of  law.  While  its  command  to  the  company  not 
to  pay  Kelly  could  be  enforced  by  punishment  for  disobedience,  its 
command  to  Kelly  not  to  aue  the  company  could  not  be  enforced  by 
punishment  or  otherwise,  because  it  was   made  without  authority. 
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Hence  Kell;  could  compel  the  company  to  do  what  the  judgment  pro- 
hibited it  from  doing.  Aside  from  tbe  question  of  power  to  proceed 
without  jurisdictioD  over  Kelly,  Bach  a  judgment  is  unreasonable 
and  hence  inequitable.  A  court  of  equity  should  not  restrain  a 
party  from  doing  an  act,  when  it  bsa  no  power  to  protect  that  party 
from  being  compelled  by  another  court  of  competent  jurisdiction  to 
do  the  act  thus  prohibited.  A  forcible  illnstration  of  this  appears 
in  a  case  recently  reported,  which  lacks  no  element  of  complete 
analogy,  as  it  was  the  Judgment  of  the  court  of  last  resort  in  Iowa 
in  the  action  brought  by  Kelly  against  the  defendant  company  and 
set  forth  in  its  answer  in  this  action.  Kelly  v.  Norwich  Union 
Fire  Ids.  Co.,  47  N.  W.  Rep.  986,  79  Iowa  R.  425. 

While  the  judgment  in  that  case  is  not  before  us  as  evidence,  the 
reported  decision  therein  ia  just  as  valuable  to  illustrate  what  might 
reasonably  be  expected  to  take  place  as  if  it  were  officially  known 
to  us  as  a  record  of  what  bad  taken  place.  That  learned  court,  in 
affirming  a  recovery  by  Kelly  upon  the  policy  in  question  for  its 
whole  amount,  said:  "The  record  of  the  New  York  court  was 
rightly  rejected  for  the  reason  that,  as  against  Kelly,  the  party 
claiming  in  this  case  to  hold  the  policy  and  all  rights  under  it,  the 
decree  and  proceeding  are  void  for  the  reason  that  he  was  not  served 
with  process  subjecting  him  to  the  jurisdiction  of  the  New  York 
court  Kelly  was  served  with  process  in  this  Slate  and  did  not 
appear  in  the  case.  The  New  York  court  failed  to  acquire  jurisdic- 
tion of  his  person  by  service  of  process  in  this  State.  The  judg- 
ment, therefore,  ad  to  him  is  void." 

We  regard  the  case  cited  as  a  practical  demonstration  that  Kelly  is 
a  necessary  party  to  this  action  and  that  a  court  of  equity  shonld 
not  hare  proceeded  to  judgment  against  the  company  without  first 
acquiring  jurisdiction  over  him.  If  this  were  an  action  at  Uw 
brought  by  the  plaintiffs  to  recover  apon  the  policy,  a  different  ques- 
tion would  be  presented,  involving  a  conflict  between  the  courts  of 
New  York  and  Iowa.  As  it  is  an  action  in  equity,  however,  it  is 
not  necessary  for  us  to  now  consider  that  subject. 

Having  in  view  our  form  of  government,  the  comity  due  from  the 
courts  of  one  State  to  those  of  another  and  the  necessity  for  freedom 
of  commercial  transactions  between  citizens  of  different  States,  such 
questions  should  not  be  hastily  entertained,  but  should  be  avoided 
when  tbe  rights  of  parties  can  be  satisfactorily  determined  npon 
other  grounds.     Story  on  Conflict  of  Laws,  §  9. 

We  think  that  further  argument  is  not  required  to  show  that  Kelly 
was  a  necessary  party  to  this  action  and  that  the  trial  court  erred  in 
rendering  the  judgment  appealed  from  without  first  acquiring  Juris- 
diction over  him. 

The  Judgment  should,  therefore,  be  reversed,  and  a  new  trial 
granted,  with  coats  to  abide  event 

All  concDT.  Judgment  reversed. 
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BENIER  V.   HURLBDT. 

SuPBXUK    Court  of    Wisconsin.    1891. 

[ReporUd  81  Wii.  24.] 

Cabsodat,  J.  It  appears  fi-om  the  record  that  September  26,  1888, 
the  plaintiff  recovered  Judgment  upon  a  policy  of  inBoranoe  in  the 
Circuit  Court  for  Brovn  County  againat  the  Dnelling-UooBe  Insaranoe 
Company,  a  corporation  created  and  organized  under  the  laws  of 
Massachusetts,  and  having  its  principal  place  of  business  at  Boston, 
l)y  reason  of  loss  by  fire  of  a  dwelling-house,  barns,  and  property  therein, 
for  S3, 4 16. 76;  that  the  said  Boston  company  appealed  from  said  judg- 
ment to  this  court,  and  upon  such  appeal  the  defendants,  Hurlbut  and 
Boaler,  executed  an  undertaking  to  the  plaintiff,  wherein  and  whereby 
they  agreed  and  undertook,  pursuant  to  the  statute,  that  they  would 
pay  all  costs  which  might  be  awarded  againat  said  Boston  company  on 
said  appeal,  not  exceeding  t250,  and  alao  undertook  that,  in  case  said 
judgment  should  be  atBrmed,  they  would  pay  the  amount  thereof;  that 
said  Judgment  was  affirmed  oa  said  appeal,  April  25,  1889  (74  Wis. 
89,  42  N.  W.  Bep.  208)  ;  that  the  remiitilur  thereou  was  not  filed  in 
the  trial  court  until  November  18,  1889  ;  that  August  1,  1890,  this 
action  was  commenced,  upon  said  undertaking,  againat  said  Hurlbut 
and  Boaler  ;  that  the  defendants  herein  answered,  and  admitted  all  the 
allegations  of  the  complaint,  and,  in  effect,  alleged  that  June  28,  1889, 
the  Saint  Paul  Fire  &,  Marine  Insurance  Company,  created  and  or^n- 
ized  under  the  laws  of  Minnesota,  commenced  an  action  in  the  Superior 
Court  for  Cook  County,  in  the  State  of  Illinois,  against  this  plaintiff,  on 
a  claim  for  S2,2S6,  and  in  said  action  served  gamiahee  process  upon 
the  said  Boston  company's  agent  at  Chicago  ;  that  the  process  in  said 
last-named  action  against  this  plaintiff  was  made  returnable  November 
4,  1889,  and  was  served  only  by  the  publication  of  notice  for  three 
successive  weeks,  commencing  October  22,  1889,  and  ending  Novem- 
ber 5,  1889,  and  mailing  copies  thereof,  etc.,  to  the  plaintiff  in  Wis- 
consin, where  ahc  resided  during  all  the  times  mentioned ;  that  upon 
the  trial  of  said  action  the  court  found,  in  effect,  the  facta  stated ;  and 
also  that  the  said  Boston  company  had  not  paid  the  plaintiff  anything 
on  said  Judgment,  except  $1,200,  paid  thereon  July  1,  1889 ;  that  this 
plaintiff  had  not  been  personally  served  with  summons  or  other 
process  in  the  proceedings  in  the  Superior  Court  of  Cook  County,  and 
had  not  appeared  in  said  proceedings ;  that  the  Judgment  so  recovered 
in  said  Brown  County  was  exempt  from  seizure  on  attachment  or  exe- 
cution, under  the  laws  of  Wisconsin,  during  all  the  time  mentioned, 
but  was  not  exempt  under  the  laws  of  Illinois ;  and,  as  a  conclusion  of 
law,  that  the  defendants  were  entitled  to  judgment  against  the  plain- 
tiff, abating  this  action.  From  the  Judgment  entered  thereon  accord- 
ingly the  plaintiff  brings  this  appeal. 
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During  ftll  the  timen  mentioned  in  the  foregoing  statement  the  plain- 
tiff, Mrs.  Reoier,  was  domiciled  in  and  a  resident  of  this  State.  The 
St.  Paul  company  mentioned,  claiming  to  be  a  creditor  of  hers  for  u 
Urge  amoant,  commenced  an  action  against  her,  not  in  anj  of  the 
courts  of  Wisconsin,  but  in  the  Superior  Court  fur  Cook  County.  III., 
and  garnished  the  Boston  company,  as  a  foreign  corporation,  by  serv- 
ing garnishee  process  upon  its  agent  located  in  Chicago.  Mrs.  Renier 
did  not  appear  iu  that  action,  nor  in  such  garaishee  proceedings,  and 
DO  process  or  noitice  of  any  kind  was  ever  served  upon  her  therein 
otherwise  than  by  publication,  as  mentioned.  It  is  claimed  that  such 
paUication  was  insufficient,  but  for  the  purpose  of  this  appeal,  it  is 
assumed  tliat  the  statutes  of  Illinois  were  in  alt  respects  complied  with. 
Upon  the  facts  stated  the  law  is  well  settled  by  the  Supreme  Court  of 
the  United  States  to  the  effect  that  the  Chicago  court  obtained 
no  Jurisdiction  to  render  any  personal  Judgment  against  Mrs. 
Renier.  St.  Clair  v.  Cox,  106  U.  S.  350  ;  Pennojer  «.  Neff,  95 
U.  S.  714;  Thompson  v.  Whitman,  16  Wall.  457;  Public  Works 
V.  Colombia  College,  17  Wall.  d21.  To  the  same  effect  ai-e  the  deci- 
aions  of  this  court  Witt  v.  Meyer,  69  Wis.  596,  35  N.  W.  Rep.  25 ; 
Smith  V.  Grady,  68  Wis.  215,  31  N.  W.  Rep.  477.  This  being  so,  it 
is  reij  obvious  that  the  most  that  could  be  accomplished  in  the 
Chicago  court  was  to  reach  property,  assets,  or  credits  belonging  to 
Mrs.  Renier,  and  within  the  Jurisdiction  of  that  court  This  is  appar- 
ent from  the  authorities  cited.  If  there  was,  therefore,  a  want  of 
Jurisdiction  in  that  court  as  to  such  property,  assets,  or  ci-edita,  then 
the  proceedings  therein  were  null  and  void,  and  could  not  operate  to 
abate  or  defeat  the  suit  at  bar.  The  question  recnrs  whether,  at  the 
time  of  such  garnishment,  Mrs.  Renier  was  the  owner  of  any  property, 
assets,  or  credits  within  such  Jurisdiction  of  the  Chicago  court.  There 
is  no  pretence  that  at  the  time  the  gamisliee  papers  were  served  upon 
the  Chicago  ^^nt  of  Uie  Boston  company  he  bad  iu  bis  possession  or 
under  his  control  any  tangible  property  belonging  to  Mrs.  Renier. 
The  extent  of  the  claim  is  that  at  that  time  the  Boston  company  was 
indebted  to  Mrs.  Renier  upon  the  Judgment  recovered  in  the  Circuit 
Court  for  Brown  Count]',  mentioned  in  the  foregoing  statement,  and 
hence  that  such  indebtedness  was  attached  or  reached  by  the  service  of 
the  garnishee  papers  upon  the  Boston  company's  agent  in  Chicago.  If 
such  contention  can  be  maintained,  then  it  is  obvious  that  the  St  Paul 
company  might  have  attached  such  indebtedness  by  such  garnishee 
proceedings  in  any  State  or  city  in  the  Union  where  the  Boston  com- 
pany happened  to  have  an  ofBce  and  an  agent  This  would  necessarily 
be  upon  the  theory  that  such  indebtedness  to  Mrs.  Renier  was  ambula- 
tory, following  each  of  the  several  agents  of  the  Boston  company,  and, 
for  the  purposes  of  garnishment,  having  a  situs  with  and  in  the  office 
of  each  and  all  of  such  agents,  wherever  they  happened  to  be  located. 
If  such  is  the  law,  it  is  certainly  important  that  all  should  know  it  As 
indicated,  none  of  the  parties  to  the  proceedings  in  the  Chicago  court 
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were  residents  of  lUinois.  ProceediDgs  b;  ganiishiDent  ue  in  theii 
nature  veiy  mach  like  the  old  trustee  process.  In  such  a  case  in 
Massachusetts,  at  an  early  day,  the  court  refused  to  take  jurisdiction, 
for  the  reaaou  that  all  the  parties  were  non-residents.  Tingley  v. 
Batem&n,  10  Uass.  346.  It  was  there  said,  in  behalf  of  the  court,  that 
' '  the  summoning  of  a  trustee  is  like  a  process  in  rtun.  A  chose  in  action 
is  thereby  arrested,  and  made  to  answer  Uie  debt  of  the  principal.  The 
person  entitled  by  the  contract  or  duty  of  the  supposed  trustee  is  thus 
summoned  by  the  arrest  of  this  species  of  effects.  These  are,  however, 
to  be  considered,  for  this  purpose,  as  local,  and  as  remuning  at  the 
residence  of  the  debtor  or  person  intrusted  for  the  principal ;  and  bis 
rights,  in  this  respect,  are  not  to  be  considered  as  foUowing  the  person 
of  the  debtor  to  any  place  where  be  may  be  transiently  found,  to  be 
there  taken  st  the  will  of  a  third  person,  within  a  Jurisdiction  where 
neither  the  original  creditor  nor  debtor  resides."  To  the  same  effect 
are  Sawyer  v.  Tbompaou,  24  N.  H.  510 ;  Bowen  v.  Pope,  125  111.  26, 
17  N.  E.  Rep.  64.  It  has  also  been  repeatedly  held  iu  Massachusetts 
that  a  trustee  residing  in  anoUier  State,  though  temporarily  thereiu  when 
service  is  made  upon  him,  is  not  liable  to  the  trustee  process,  and 
especially  is  this  so  where  the  principal  defendant  Is  also  a  non-resident. 
Ray  i>.  Underwood,  8  Pick.  302  ;  Hart  t>.  AnUiony,  15  Pick.  445  ;  Nye 
V.  Liscombe,  21  Pick.  263.  To  the  same  effect  are  Lawrence  v.  Smith, 
45  N.  H.  633  ;  Green  v.  Bank,  25  Conn.  452  ;  Lovejoy  v.  Albee,  88  Me. 
414.  The  only  exception  to  this  rule  seems  to  be  where  tangible  prop- 
erty belonging  to  the  principal  defendant  has  been  actually  seized 
wi^in  the  State,  or  the  contract  or  promise  is  to  be  performed  within 
the  State.  Id. ;  Sawyer  ti.  Thompson,  avpra  ;  ITonng  v.  Ross,  31  N.  H. 
201 ;  Lawrence  v.  Smith,  »v.pra;  Guillander  v.  Howell,  36  N.  T.  657 ; 
Lovejoy  ■>.  Albee,  aupra.  Some  of  the  authorities  cited  and  the  views 
thus  expressed  were  considered  and  sustained  by  Mr.  Justice  Orton  in 
Commercial  Nat.  Bank  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  45  Wis.  172. 
The  courts  of  Massachusetts  have  gone  to  the  extent  of  holding  that 
a  resident  of  that  State,  having  contracted  to  deliver  goods  at  a  place 
in  another  State,  could  not  be  chained  in  forcigo  attachment  as  the 
trustee  of  the  person  to  whom  the  goods  were  thus  contracted.  Clark 
V.  Brewer,  6  Gray,  320.  In  Danforth  v.  Penny,  3  Mete,  (Mass.)  564, 
it  was  held  that  a  foreign  corporation,  having  no  specific  articles  of 
property  in  its  possession  within  that  State  belonging  to  the  principal 
defendant  to  whom  it  was  indebted,  could  not  be  chatged  by  trustee 
process,  notwithstanding  many  of  its  members  and  officers  resided  there, 
and  its  books  and  records  were  kept  there.  To  the  same  effect  is  Gold 
V.  Railroad  Co.,  1  Gray,  424,  where  it  was  held  that  a  foreign  railroad 
corporation  could  not  be  charged  by  the  trustee  process,  although  in 
possession  of  a  railroad  in  Massachusetts  uuder  leases  ^m  the  pro> 
prietors  thereof;  and  also  Towle  v.  Wilder,  57  Vt.  622  ;  Railroad  Co. 
V.  Dooley,  78  Ala.  524  ;  Railroad  Co.  v.  Chumbey  (Ala.),  9  South.  Rep. 
286 ;  Railroad  Co-  v.  Thornton,  60  Ga.  800 ;  Bates  v.  Railroad  Co., 
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60  Wis.  396,  19  N.  W.  Bep.  72 ;  Sutherluid  v.  Bauk,  76  Ey.  250. 
In  Smith  v.  Life  Insnnace  Co.,  14  Allen,  836,  it  iru  held  that  the 
courts  of  Msssaohnsetts  would  DOt  entertsiu  Jurisdiction  of  a  bill  in 
equity,  brought  by  a.  atizen  of  Alabama  agaiiiHt  such  foreign  insurance 
corporation,  to  restore  him  to  his  rights  under  a  life  policy,  notwith- 
standing such  foreign  corporation  traueacted  business  therein,  and  had 
a  resident  agent  therein,  upon  whom  all  lawful  process  against  the 
company  might  be  served.  The  theory  upon  which  foreign  attachments 
and  foreign  gamishmenta  are  sustained  is  that  the  principal  defendant 
Is  beyond  the  reach  of  process,  but  that  his  property  is  within  the  reach 
ot  such  process,  and  may,  therefore,  be  seized  thereon.  Railroad  Co. 
t>.  Pennock,  51  Pa.  St  244.  As  indicated,  the  proceedings  in  the 
Chicago  conrt  were  not  based  upon  any  canse  of  action  originating  in 
tiie  State  of  Illinois,  nor  to  enforce  any  contract  or  engagement  entered 
into  with  reference  to  any  subject-matter  within  that  State,  but  merely 
for  the  purpose  of  reaching  property  belonging  to  Airs.  Renier,  having 
no  tangible  existence  in  that  State.  The  authorities  dted,  as  well  as 
oUiers  which  might  be  cited,  pretty  clearly  show  that  the  Chicago  court 
obtained  no  Jurisdiction  over  that  property.  Banking  Co.  v.  Carr, 
76  Ala.  388 ;  Branser  v.  Insurance  Co.,  21  Wis.  506.     Nor  was  it  the 

purpose  of  such  prOCfHinjpi  to  rPiu-h  pmptfity  holnnginfT  *w  Him   Hti 

company.  I t^indebted ness  to  Itfra.  Renier  was  in  no  sense  its  prop^ 
ertj,  but  rather  an  indication  of  the  absence  of  its  property.  In  speak- 
ing of  the  situs  of  choses  in  action  for  the  pnrpoaes  of  taxation,  Mr. 
Jnstice  Field  observed  that  "  to  call  debts  property  of  the  debtors  is 
simply  to  misuse  terms.  AU  the  property  there  can  be  in  the  natgre 
of  tilings  in  debts  of  corporations  belongs  to  the  creditors,  to  whom 
they  are  payable,  and  follows  their  domicile,  wherever  that  may  be. 
Their  debts  can  have  no  locality  separate  ftom  the  parties  to  whom 
they  are  due."  SUte  Tax  on  Foreign-Held  Bonds,  15  Wall.  320. 
This  principle  has  received  recent  sanction  in  this  court.  State  v. 
Gaylord,  73  Wis.  325,  41  N'.  W.  Eep.  521. 

It  is  obvious  from  what  has  been  said  that,  if  the  indebtedness  of 
the  Boston  company  to  Mrs.  Renier  has  any  situs  outside  of  Wisconsin 
for  the  purposes  of  garnishment,  it  was  at  the  home  ofBce  of  that  com- 
pany in  Massachusetts ;  certainly  not  with  the  respective  agents  of 
that  company,  wherever  located  in  the  several  States.  But,  as  observed, 
that  indebtedness  was  in  the  form  of  a  judgment  recovered  by  Mrs. 
Renver  in  a  court  of  her  domicile  in  Wisconsin.  The  statute  of  this 
State  required  the  Boston  company  to  pay  that  Judgment  to  Mrs. 
Renier  within  the  time  therein  specified.  Section  1974,  Rev.  St.* 
Such  payment,  or  its  equivalent,  was  absolutely  essential  to  the  con- 
tinuance of  business  in  the  State.     Id.     Such  being  the  rales  of  law, 

1  Section  1 974  requirei  inintuica  compui ua  to  pay  fintl  jodginenti  igsinat  them  is 
Wiscomin  within  sixtj  diyi  after  the  nmditioD  thereof,  or  ceaae  i»«iiing  pohdee  hi  the 
State  until  the  judgment  u  paid,  and  makes  violationi  of  the  itstnte  pauiebable  b; 
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and  tbe  Tacts  being  aa  stated,  ve  must  hold  that  the  aJtua  of  the  in- 

IdebtedaesB  in  question  for  the  purposes  of  garnishment  at  the  time  of 
the  commencement  of  tbe  proceedings  in  the  Chicago  court  was  only 
in  Wisconsin,  where  Mrs.  R«nier  resided.  This  view  is  sustained  by 
Quroeroas  cases  cited  by  counsel  for  the  plaintiff,  among  which  are 
Wallace  v.  HcConnell,  13  Pet  1S6 ;  Railroad  Co.  v.  Gomila,  132 
IT.  S.  485;  Bank  v.  RolHn,  99  Mass.  813;  Trowbridge  v.  Means, 
5  Ark.  135;  Shinn  v.  Zimmerman,  29  N.  J.  Law,  150;  Bank  v. 
Snow,  9  R.  I.  11 ;  Wood  v.  Lake,  13  Wis.  84.  It  follows  th»t  tbe 
proceedings  in  tbe  Chicago  court  did  not  operate  as  a  bar  or  abate- 
ment of  this  action.  The  Judgment  of  the  Circuit  Cmirt  la  reversed, 
and  tbe  cause  remanded,  with  direction  to  enter  Judgment  in  favor  of 
tbe  plaintiff  and  against  the  defendants  for  the  proper  amount  remain- 
ing doe  and  unpud  on  tbe  former  Judgment,  with  interest  and  costs.* 


LOUISVILLE  AND  NASHVILLE  RAILROAD  v.   NASH. 
Sdpreiix  Court  of  Alabaha.    18B8. 

[RepoTttd  118  Alabama,  477.] 

Brickell,  C.  J.*  The  appellee,  a  resident  of  tbie  State,  and  an 
employ^  of  appellant,  brought  this  action  against  appellant,  the 
Louisville  &  Nashville  Railroad  Company,  a  corporation  organized 
Under  the  laws  of  the  State  of  Kentucky,  and  doing  business  in  that 
State,  and  also  in  Alabama  and  Tennessee,  to  recover  tbe  amount  of 
wages  earned  and  due  him  for  work  and  labor  done  here  for  appel- 
lant In  defence  of  the  action,  appellant  set  np  the  payment  by  it, 
previously  to  the  commencement  of  this  suit,  of  a  Judgment  rendered 
against  it  in  a  Justice's  court  in  tbe  State  of  Tennessee  in  an  attach- 
ment suit,  founded  on  a  debt  due  in  Tennessee,  wherein  appellee 
was  defendant  and  appellant  was  summoned  Ia  answer  as  garnishee. 
Appellee  was  a  resident  of  Alabama  at  tbe  time  of  the  commence- 
ment,  and  during  the  pendency,  of  said  attachment  suit,  was  not 
personally  served  with  notice  thereof,  had  no  actual  notice,  and  did 
not  voluntarily  appear,  but  service  was  had  by  publication,  in 
accordance  with  the  laws  of  Tennessee.  The  questions  presented  by 
this  appeal  are,  therefore  —  First,  whether  the  courts  of  one  State 
have,  or  can  acquire,  jurisdiction  to  attach  and  condemn  a  debt  due 
jto  a  non-resident,  and  payable  in  the  State  of  his  residence,  by  ser- 
iviee  of  process  on  bis  debtor  as  garnishee,  in  the  absence  of  personal 
iBCPvice  witbin   the  State  of  suit  on  tbe  creditor  or  bis  voluntary 

'  Aee.  Nrt.  Bank  v.  FurtirV  (Dpi.),  42  At].  479  ;  awedi»h-Atneriran  Bnnlt  u. 
Bleecksr,  73  Minn.  883,  76  N.  W,  740  ;  DougluBs  r.  Phenix  Im.  Co.,  188  N.  Y,  209, 
8SN.  E.  9SB:  Rsuney  u.  Morraw,  S  Pa^a.  (N.  B.)  270.  —  Ed. 

*  The  apiuion  oaly  is  given  :  It  sDtScientljr  states  the  cate.  —  Es. 
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appesrance;  and,  second,  whether,  if  such  courts  are  withoat  Joris- 
diction  for  this  purpose,  the  payment  b;  the  garnishee  of  a  judgment 
rendered  against  him  as  garnishee,  onder  such  circumstances,  will 
constitute  any  defence  to  a  suhseqnent  suit  b;  bis  creditor  to  recover 
the  debt 

The  case  presented  is  mled,  with  respect  to  both  questions,  b; 
the  cases  of  Railroad  Co.  v.  Dooley,  78  Ala.  524,  and  Railroad  Co. 
t>.  Chumie;,  92  Ala.  317.  In  the  former  case  it  was  held  that  a  debt 
due  by  a  foreign  corporation  to  an  employ^  in  the  State  of  ite  crea- 
tion, althongh  it  was  doing  business  in  this  State  also,  could  not  be 
subjected  by  a  creditor  in  this  State  by  attachment  against  the  non- 
resident creditor  and  garnishment  against  the  corporation.  In  the 
latter  we  decided  that  the  payment  by  a  railroad  coqxtration  created 
by  the  laws  of  this  State,  but  doing  business  also  in  Teaneseee,  of 
a  judgment  rendered  against  it  in  Tennessee  under  a  garnishment 
issued  on  a  judgment  recovered  in  that  State  against  an  employ^ 
resident  in  this  State,  was  no  defence  to  an  action  by  the  employ^  to 
recover  the  wages  due  him  for  work  done  in  this  State,  in  the  absence 
of  evidence  showing  that,  by  the  statutes  of  Tennessee,  the  court  had 
acquired  jurisdiction  of  the  debt  sought  to  be  reached  and  subjected. 
In  both  of  the  above  ca§eB  it  was  expreaely  decided  that  the  situs 
of  a  debt,  for  the  purpose  of  garnishment,  is  at  the  domicile  of  the 
cre<]itor,  and  not  that  of  the  debtor;  and  this  fact  is  the  true  foun- 
dation for  the  proposition  that  a  State  has  no  Jurisdiction  over  a 
debt  due  to  a  non-resident,  and  payable  without  the  State  of  suit,  in 
the  absence  of  personal  service  on  the  creditor  within  the  State,  or 
his  voluntary  appearance  in  a  proceeding  in  which  Jurisdiction  over 
it  is  sought  to  be  exercised.  If  it  be  conceded  that  a  debt  due  by  a 
resident  of,  or  a  corporation  doing  busiaess  in,  one  State  to  a  resi- 
dent in  another  State  is  not  property  within  the  State  of  the  debtor's 
residence,  no  legislation  by  the  latter  State  can  give  it  a  situs  there 
for  the  purpose  of  enabling  its  citizens,  or  other  persona  resorting  to 
its  courts,  to  subject  it  to  the  payment  of  claims  against  the  creditor 
fay  garnishing  the  person  or  corporation  from  whom  it  is  due.  If  it 
has  no  situs  within  the  debtor's  State,  in  the  absence  of  legislation, 
any  legislation  attempting  to  give  it  such  situs,  or  to  prescribe  the 
manner  of  service  on  either  the  debtor  or  the  non-resident  creditor, 
by  which  Jurisdiction  over  it  may  be  acquired,  unless  by  personal 
service  on  the  creditor  within  the  State,  or  his  voluntary  appearance, 
would  be  as  nugatory  and  ineffectual  to  dispose  of  the  creditor's 
property  in  the  debt  as  would  be  l^slation  attempting  to  acqnire 
jurisdiction  over  tangible  property  situated  without  the  State.  The 
subject-matter  of  such  legislation,  namely,  the  property  over  which 
it  is  attempted  to  acquire  jurisdiction,  ia  entirely  beyond  the  power 
and  contol  of  the  State.  In  the  view  we  take  of  the  question,  the 
condemnation  of  a  debt  dne  to  a  non-resident,  without  personal  ser* 
vice  within  the  State  of  suit  on  the  defendant,  or  owner  of  tbe  debt. 
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or  his  Tolnntflry  &ppe«rance,  ia  withoat  dne  prOcesB  of  law,  and  it 
■eetna  maDifest  that  a  State  cannot  make  that  dne  process  of  taw 
which  ia  not  such.  Martic  v.  Railroad  Co.,  50  Hun,  S47,  8  N.  T. 
Rupp.  62.  It  ia  immaterial  also,  under  this  conceaaion,  whether  the 
corporation  garnishee,  If  the  garnishee  be  a  corporation,  ia  ono 
created  by  the  laws  of  the  State  where  the  debt  is  sought  to  be 
condemned,  or  ia  a  foreign  corporation,  doing  busineaa  therein  by 
permission  of  the  State.  The  question  is  not  one  of  jurisdiction 
over  the  gamiabee,  but  one  of  Jurisdiction  over  property  situated 
without  the  State,  and,  through  the  seizure  of  such  property,  over 
the  owner  thereof. 

The  right  of  a  State  to  inqoire  into  the  obligations  of  a  non- 
resident, and  its  jurisdiction  to  attach  hie  property  to  answer  for 
such  obligationa,  is  founded  solely  ou  the  fact  that  each  State  tiaa 
exclusive  control  and  Jurisdiction  over  the  property  situated  within 
its  territorial  limits,  and  the  inquiry  can  be  carried  only  to  the  extent 
necessary  to  control  the  disposition  of  such  property.  If  there  be  no 
pei-aonal  aervice  on  the  defendant  or  owner  of  the  property,  or  appear- 
ance by  him,  the  Jurisdiction  cannot  extend  beyond  binding  the  prop- 
erty attached  or  effects  garnished.  Consequently,  if  the  non-resident 
has  no  property  within  the  State,  and  there  has  been  no  personal 
service  on  him  within  the  State,  or  voluntary  appearance  by  him, 
there  is  nothing  upon  which  its  tribnnala  can  adjudicate;  and  any 
Judgment  rendered  under  such  circumstances,  whether  affecting  the 
person  only,  or  the  property  also,  would  be  void  for  want  of  Juris- 
diction of  the  person  and  of  the  subject-matter.  Bank  v.  Clement, 
109  Ala.  280;  Pennoyer  v.  NefT,  95  U.  S.  714;  St  Clair  «.  Cox,  106 
U.  S.  350;  Freeman  v.  Alderson,  119  U.  S.  185.  It  was  held  in 
Pennoyer  v.  Neff,  npra-,  that,  in  a  suit  on  a  money  demand  against 
a  non-resident,  substituted  service  of  process  by  publication  is  effect- 
ual only  where,  in  connection  with  process  against  the  person  for 
the  commencement  of  th%  action,  property  within  the  State  is  brought 
under  the  control  of  the  court,  and  subjected  to  its  disposition  by 
process  adapted  to  that  purpose,  or  where  the  judgment  ia  aougbt  as 
a  meana  of  reaching  said  property  or  affecting  some  interest  therein; 
and  that  a  judgment  by  default  against  a  non-resident  upon  such  ser- 
vice only,  no  property  of  the  defendant  within  the  State  having  been 
seized  prior  to  the  rendition  of  the  judgment,  was  withont  dne 
process  of  law,  and  void,  and  the  title  of  defendant  to  properly 
within  the  State  sold  under  execution  ieaued  on  such  judgment  was 
not  devested  by  sncb  sale,  notwithstanding  the  statutes  of  the  State 
of  suit  authorized  aervice  in  this  manner  upon  a  nou-realdcnt,  and 
attempted  to  protect  the  title  of  a  purchaaer  in  good  faith  of  prop- 
erty sold  under  execution  issued  on  such  Judgment.  In  the  opinion 
by  Mr.  Justice  Field  it  is  said:  "No  State  can  exercise  direct  Juris- 
diction and  authority  over  persons  or  property  withont  its  territory. 
The  several  States  are  of  equal  dignity  and  anthority,  and  the  ind** 
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pendence  of  one  Implies  the  exclusion  of  power  from  all  others. 
And  BO  it  has  been  laid  down  by  jarists  as  an  elementaiy  principle 
that  the  laws  of  one  State  have  no  operation  outeide  of  its  territory, 
except  BO  far  as  is  allowed  by  comity ;  and  that  no  tribunal  estab- 
lished by  it  can  extend  its  process  beyond  that  territory  so  as  to  sab- 
Ject  either  persons  or  property  to  its  decisions.  '  And  any  exertion 
of  authority  of  this  sort  beyond  this  limit,'  says  Story,  '  is  a  mere 
nullity,  and  incapable  of  binding  such  persons  or  property  in  any 
other  tribunal.' "  Thia  decision,  involving,  as  it  did,  a  construction 
of  the  fourteenth  amendment  of  the  Federal  Constitution,  and  its 
eSect  on  Judgments  rendered  against  non-residents  without  personal 
sen-ice  or  voluntary  appearance,  and  without  a  preliminary  seizure 
of  property  of  the  defendant  within  the  State  of  suit,  is  binding 
upon,  and  must  be  followed  by,  the  courts  of  the  several  States.  It 
necessarily  results  from  the  principles  declared  therein  that  if  the 
situs  of  a  debt  for  the  purpose  of  garnishment  be  at  the  domicile  of 
the  creditor,  and  the  debt  be  not  property  within  the  garnishee  Stat«, 
any  judgment  rendered  against  the  creditor,  as  well  as  any  Judgment 
the  effect  of  which  is,  on  its  face,  to  discharge  the  debt  due  to  the 
non-resident  by  requiring  the  debtor,  the  garnishee,  to  pay  it  to  the 
non-resident's  creditor,  is  without  due  process  of  law,  and  void, 
unlesB  there  was  personal  service  on  the  defendant  within  the  State 
or  a  voluntary  appearance  by  him.  It  necessarily  follows,  also,  that 
the  payment  of  such  Judgment  by  the  garnishee  is  no  protection  to 
him  in  a  subsequent  suit  by  his  creditor  to  recover  the  debt,  and  that 
any  legislation  by  the  garnishee  Stale  attempting  to  acquire  Jurisdic- 
tion over  the  debt,  by  declaring  it  to  be  property  within  its  limits, 
subject  to  seizure  by  service  of  process  on  the  garnishee  and  service 
by  publication  on  the  non-resident  defendant,  *'is  a  mere  nullity, 
and  incapable  of  binding  such  persona  or  property  in  any  other 
tribunal." 

Any  attempt  to  reconcile  the  conflicting  authorities  on  the  question 
of  the  situs  of  a.debt  for  the  purpose  of  garnishment  would  be  vain, 
but  analogy,  as  well  as  reason  and   Justice  to   the  creditor,  would 
seem  to  fix  it  at  the  domicile  of  the  creditor,  and  forbid  its  seizure 
or  any  change  in  the  ownership  thereof,  by  the  law  or  procedure  of 
any  other  State.     It  is  now  welt  settled  that  a  debt  due  by  an  insol- 
vent to  a  non-resident  is  property  within  the  creditor's  State,  audi 
that  no  law  or  decree  of  the  debtor's  State  discharging  his  debts  can 
operate  to  discharge   the  debt  due  to    the  non-reBident.     Brown  v-'fiV 
Smart,  U5  U.  S.  454;  Denny  v.  Bennett,  128  U.  S.  489;  Pattee  v.    |l 
Paige,  163  Mass.  352;  Bank  v.  Batcheller,  151  Mass.  589;  WUson 
V.  Matthews,  32  Ala.  345.     It  is  equally  well  settled  that,  for  thci^-    >   • 
purpose  of  taxation,  a  debt  has  its  situs  at  the  domicile  of  the  cred- 1  L 
itor.     State  Tax  on  Foreign-Held  Bonds,  15  Wall.  300;  Kirtland  i>.  I 
Hotchkiss,  100  U.  S.  491;   In  re  Bronson's  EsUte,  IM)  N.  Y.  1; 
Potter  V.  Boss,  23  N.  J.  Law,  517-.  Boyd  t-.  City  of  Selma,  96  Ala. 
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150.  In  the  opinion  of  the  State  Tax  Case  it  was  said:  "But  debts 
owing  by  a  corporation,  like  debts  owing  by  individuals,  are  not 
property  of  the  debtors  in  any  sense.  They  are  obligations  of  the 
debtors,  and  only  poaaess  value  in  the  hands  of  the  creditors,  — vith 
them  are  property,  and  in  their  bands  they  may  be  taxed.  To  call 
debts  property  of  the  debtors  is  simply  to  misuse  terms.  All  the 
property  there  can  bei  in  the  natnre  of  things,  in  the  debts  of  cor- 
porations, belongs  to  the  creditors  to  vhom  they  are  payable,  and 
follows  their  domicile,  whatever  they  may  be.  Their 'debts  can  have 
no  locality  separate  from  the  parties  to  whom  they  are  due."  We 
are  onable  to  perceive  any  sound  reason  for  giving  to  a  debt  a  difFer- 
ent  situs  for  the  purpose  of  garnishment,  and  none,  satisfactory  to 
as,  has  been  offered  by  thoBe  decisions  which  give  It  a  difFcrent  sltna 
for  this  purpose  only.  If  a  debt  due  to  a  non-resident  cannot  be 
discharged  by  an  insolvency  law  or  decree  of  the  debtor's  State, 
because  of  a  want  of  Jurisdiction  over  the  creditor  and  the  debt,  a 
like  reason  should  forbid  its  discharge  by  garnishment  proceedings. 
,  j,,4C^  Those  courts  which  adhere  to  the  contrary  view  are  not  themselves  in 
k  ^"^"^  accord  as  to  the  theory  upon  which  they  can  acquire  jurisdiction  over 
.  .such  debts.     In  some  it  is  held  that,  for  the  purpose  of  garnishment, 

J^i"^  la  State  has  the  power  to  fix  the  situs  of  a  debt  at  the  domicile  of  the 
A  ^^\.  Idebtor,  although  the  creditor  be  &  non-resident.     Williams  v.  Inger- 

V-HO  r°"'  ®*  ^'  ^'  ^^®'  Douglass  V.  Insurance  Co.,  138  N.  Y.  209; 
I  \tM  ^  ^  [Bragg  V,  Gaynor,  85  Wis.  468.  As  we  have  seen  above,  the  exercise 
*—  Tj        Jr'*"~*\  I**'  ^^'^^  power  would  be  a  nullity  in  its  effect  upon  the  person  of  a 

i.        ^Y  t^    ^>^  jnon-reaident  or  the  debt  due  him.     Others  hold  that  the  situs  of  a 
wU"*^  ^^  T'*'*^       [debt  is  wherever  a  suit  may  be  maintained  to  recover  it.     Harvey 
\^ir-  ^  \v.  Railway  Co.,  60  Minn.  406;  Manufacturing  Co.  v.  Lang,  127  Mo. 

''''^~'~"~~~—  -^  242.  As  a  general  proposition,  this,  as  we  have  seen,  is  incorrect, 
and,  as  limited  and  applied  to  garnishments  only,  it  seems  to  us, 
merely  an  arbitrary  distinction.  Moreover,  if  its  situs  is  in  the 
State  of  the  debtor  only  by  reason  of  the  fact  that  a  suit  to  recover 
it  may  there  be  maintained,  a  debt  due  by  a  foreign  corporation 
doing  business  in  a  State  other  than  that  of  its  creation,  to  a  non- 
resident of  such  State,  could  not  be  reached  by  a  garnishment  sued 
out  in  the  State  in  the  absence  of  a  statute  expreasly  authorizing  it 
to  be  sued  therein  on  a  cause  of  action  arising  without  the  State;  for 
it  is  well  settled,  as  a  general  rule,  that  no  action  in  personam,  can  be 
maintained  against  a  foreign  corporation,  unless  the  contract  sued 
on  was  made  or  was  to  be  performed,  or  the  injury  complained  of 
was  suffered,  in  the  State  in  which  the  action  is  brought.  Railroad 
Co.  V.  Carr,  76  Ala.  388;  St.  Clair  v.  Cox,  106  U.  S.  350.  And  it 
has  been  expressly  held  that  a  non-resident  creditor  of  a  corporation 
cannot  have  bis  property  in  a  debt  seized  in  a  State  to  which  the 
corporation  may  resort  merely  for  the  purpose  of  doing  baeiness 
through  its  agents,  when  the  claim  arose  on  a  contract  not  to  be 
performed  within  the  State  of  suit     Reimere  v.  Manufacturing  Co., 
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17  C.  C,  A.  228,  70  Fed.  573;  Douglnsa  v.  Insnraoce  Co. 
209.     We  prefer  to  adbera  to  the  priaciplfl  upon  which 


17  C.  C^A.  228,  70  Fed.  573;  Douglnsa  v.  InauraDce  Co.,  138  N.  Y.  -I  jU^^/l 


■  formerJ£2+^  m^  '*^     ^  yj 
caaea  were  decided,  tliat  the  aitus  of  a  debt  is  at  the  domicile  of  thej^*|^      i  fC^^    \ 
creditor,  for  the  purpoae  of  garuishmeut  as  well  &8  for  other  purpoae8.|(if/(.  f-^  \\     'J 
Railroad  Co.  v.  Dooley,  78  Ala.  524 ;  Railroad  Co.  v.  Chumley,  92  "      '      - 

Ala.  317;  Reno,  Non-res.,  5  138  et  eeq.  ;  Railroad  Co.  u.  Smith,  70 
Miss.  S44,  and  uotea ;  Central  Trust  Co.  v.  Chattanooga,  R.  &  C.  R. 
Co.,  68  Fed.  685;  Railway  Co.  v.  Sbaritt,  43  Ran.  375;  Benier  v. 
Uurlbut,  81  Wis.  24.     Adhering  in  this  respect  to  the  sitaa  of  the  i 

debt  due  from  appellant  to  appellee,  we  are  constrained  by  the  deci-  ,^ 

81008  of  the  Supreme  Court  of  the  United  States,  cited  above,  to  J  A  ^*'^ 

hold  that  the  judgment  of  the  Tennessee  oourt,  operating,  as  it  did,L.r^  i.*-"^ 

on  its  face,  to  condemn  and  devest  appellee's  property  in  the  debt 
over  which  it  had  not  acquired  jurisdiction  by  persoual  service 
within  the  State  on  appellee,  or  by  his  voluntary  appearance,  wae 
without  due  process  of  law,  and  absolutely  void  for  want  of  jurisdic- 
tion of  the  re«,  the  debt,  or  of  the  person  of  its  owner.  To  such 
judgments  the  Constitution  of  the  United  States  does  not  require 
that  any  faith  and  credit  be  given;  the  constitutional  provision  that 
"full  faith  and  credit  shall  be  given  in  each  State  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  State,"  and  the  act 
of  Congress  providing  for  the  mode  of  authenticating  such  acts, 
records,  and  proceedings,  being  now  constmed  as  applicable  "only 
when  the  court  rendering  the  judgment  had  jarisdicLion  of  the  parties 
and  of  the  subject-matter,  and  not  to  preclude  an  inquiry  into  the 
jurisdiction  of  the  court  in  which  the  judgment  was  rendered,  or  the 
right  of  the  State  itself  to  exercise  authority  over  the  person  or 
the  Bnbject-matt«r. "    Pennoyer  v.  Neff,  95  U.  S.  714,  tupra. 

We  find  no  error  in  the  Judgment  of  tiie  city  conrt  and  it  must  be 
affirmed.* 


CHICAGO,   ROCK  ISLAND   AND  PACIFIC  RAILWAY  ». 

STURM. 

SupKBME  Court  or  the  Unitbu  States.     1899. 

[Rtporttd  174  Vniitd  Slatn,  710  } 

The  defendant  in  error  brought  an  action  against  the  plaintiff  in 
error  in  a  justices'  court  of  Belleville,  Republic  County,  Kansas,  for 
the  sum  of  S140,  for  wages  due.  Judgment  was  rendered  for  him 
Id  the  sum  of  tI40  and  interest  and  costs. 

The  plaintiff  in  error  appealed  from  the  judgment  to  the  District 
Court  of  the  county,  to  which  conrt  all  the  papers  were  transmitted, 
and  the  case  docketed  for  trial. 

1  Aa.  Csntnl  Trust  Co.  r.  C.  B.  ft  C.  R.  R^  08  Fed.  SSC  — Ed. 
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On  the  10th  of  October,  1894,  the  caae  was  called  for  trial,  when 
plaiotiS  in  eiTor  Sled  a  motion  for  coatiouance,  supported  by  an 
affidavit  affirming  that  on  the  13th  da;  of  December,  1S93,  in  the 
county  of  Pottawattomie  and  Stale  of  Iowa,  one  A.  U.  Willard  com- 
menced an  action  agaiuet  E.  H.  Sturm  in  juBticea'  court  before  Oride 
Vien,  a  justice  of  the  peace  for  said  county,  to  recover  the  sum  of 
878.63,  with  interest  at  the  rate  of  ten  per  cent  per  annum,  and  at 
the  same  time  sued  out  a  writ  of  attachment  and  garnishmeDt,  and 
duly  garnisheed  ttie  plaintiff  in  error,  and  at  that  time  plaintiff  in 
error  was  indebted  to  defendant  in  error  in  the  sum  of  f77.17  for 
WE^es,  being  the  same  wi^es  sought  to  be  recovered  in  this  action; 

That  plaintiff  in  error  filed  its  answer,  admitting  such  indebtedness; 

That  at  the  time  of  the  commencement  of  said  action  in  Pottawat- 
tomie  County  the  defendant  was  a  non-resident  of  the  State  of  Iowa, 
and  that  service  upon  him  was  duly  made  by  publication)  and  that 
afterwards  judgment  was  rendered  against  him  and  plaintiff  in  error 
as  garnishee  for  the  sum  of  $76.16,  and  costs  of  suit  amounting  to 
$19,  and  from  such  Judgment  appealed  to  the  District  Goort  of  said 
county,  where  said  action  was  then  pending  undetermined; 

That  the  moneys  sought  to  be  recovered  in  this  action  are  the  same 
moneys  sought  to  be  recovered  in  the  garnishment  proceedings,  and 
that  under  the  laws  of  Iowa  its  courts  had  jurisdiction  thereof,  and 
that  the  said  moneys  were  not  at  the  time  of  the  garnishment  exempt 
from  attachment,  execntion,  or  garnishment;  that  the  justice  of  the 
peace  at  alt  of  the  times  of  the  proceedings  was  a  duly  qualified  and 
acting  jostioe,  and  that  all  the  proceedings  were  commenced  prior  to 
the  commencement  of  the  present  action,  and  that  if  the  case  be  con* 
tinned  nntil  the  next  term  of  the  court  the  action  in  Iowa  will  be 
determined  and  the  rights  of  plaintiff  in  error  protected. 

The  motion  was  denied,  and  the  plaintiff  in  error  pleaded  in 
answer  the  same  matters  alleged  in  the  affidavit  for  continuance,  and 
uttached  to  the  answer  a  certified  copy  of  the  proceedings  in  the  Iowa 
courts.  It  also  alleged  that  it  was  a  corporation  duty  organized 
under  the  laws  of  the  States  of  Illinois  and  Iowa,  doing  busineas  in 
the  State  of  Kansas. 

The  defendant  in  error  replied  to  the  answer,  and  alleged  that  the 
amount  due  from  plaintiff  in  error  was  for  wages  due  for  servicea 
rendered  within  three  montba  next  prior  to  the  commencement  of  the 
action ;  ttiat  he  was  a  resident,  head  of  a  family,  and  that  the  w^es 
were  exempt  under  the  laws  of  Kansas,  and  not  subject  to  garnish- 
ment proceedings ;  that  plaintiff  in  error  knew  these  facts,  and  that 
the  Iowa  court  had  no  jurisdiction  of  his  property  or  person. 

Evidence  was  introduced  in  support  of  the  issues,  including  oer> 
tain  sections  of  the  laws  of  Iowa  relating  to  service  by  publication, 
and  to  attachment  and  garnishment,  and  judgment  was  rendered  for 
the  defendant  in  error  in  the  amount  sued  for. 

A  new  trial  was  moved,  on  the  ground,  among  others,  that  tbe 


,v  Google 


SECT,   m.]  CHICAGO,  ETC.   RAILWAY   V.   3TDRM.  419 

"deciBion  Is  contrary  to  and  in  conflict  with  section  1,  article  IV., 
of  the  Cooetitntion  of  the  United  Statea." 

The  motion  was  denied. 

On  error  to  the  Conrt  of  Appeals,  and  from  thence  to  the  Supreme 
Conrt,  the  judgment  was  affimed,  and  the  case  was  then  brought 
here. 

The  defendant  in  error  was  notified  of  the  sait  againet  him  in 
Iowa  and  of  the  proceedings  in  garnishment  in  time  to  have  pro- 
tected his  rights. 

The  errors  assigned  present  in  various  ways  the  contention  that 
the  Supreme  Conrt  of  EiiDsas  refused  to  give  full  faith  and  credit  to 
the  records  and  judicial  proceedings  of  the  courts  of  the  State  of 
Iowa,  iu  violation  of  section  1,  article  IT.,  of  the  Constitution  of  the 
United  States,  and  of  the  act  of  Congress  entitled  "An  act  to  pre- 
scribe the  mode  in  which  the  public  acts,  records,  and  judicial  pro- 
ceedings in  each  State  shall  be  authenticated  so  as  to  take  effect  in 
every  other  State,"  approved  Ma;  26,  1790. 

Jfr.  W.  F.  Evans  and  Mr.  M.  A.  Low  for  pldntitF  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Jostice  McKrnna,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  tiie  conrt. 

How  proceedings  in  garnishment  may  be  availed  of  in  defence  — 
whether  in  abatement  or  bar  of  the  suit  on  the  debt  attached  or  for  a 
continuance  of  it  or  suspension  of  execution  —  the  practice  of  the 
States  of  the  Union  is  not  uniform.  Bnt  it  is  obvioos  and  necessary 
justice  that  sacb  proceedings  should  be  allowed  as  a  defence  in  some 
way, 

In  the  pending  snit  plaintiff  in  error  moved  for  a  continuance,  and 
not  securing  it  pleaded  the  proceedings  in  garnishment  in  answer. 
Judgment,  however,  was  rendered  i^inst  it,  and  sustained  by  the 
Supreme  Court,  on  the  authority  of  Missouri  Pacific  Railway  Co.  v. 
Sharitt,  43  Kansas,  375,  and  "for  the  reasons  stated  byHr.  Justice 
Valentine  in  that  case." 

The  facts  of  that  case  were  as  follows:  The  Missouri  Pacific  Rail- 
way Company  was  indebted  to  Sharitt  for  services  performed  in 
Kansas.  Sharitt  was  indebted  to  one  J.  P.  Stewart,  a  resident  of 
Missouri.  Stewart  sued  him  in  Missouri,  and  attached  his  wages  in 
the  hands  of  the  railway  company,  and  the  latter  answered  in  the 
suit  in  accordance  with  the  order  of  garnishment  on  the  28th  of  July, 
1887,  admitting  indebtedness,  and  on  the  29th  of  September  wag 
ordered  to  pay  its  amount  into  court.  On  the  27th  of  July  Sharitt 
brought  an  action  in  Kansas  against  the  railway  company  to  recover 
for  his  services,  and  the  company  in  defence  pleaded  the  garnish- 
ment and  order  of  the  Missouri  court.  The  amount  due  Sharitt  hav- 
ing been  for  wages,  was  exempt  from  attachment  in  Kansas.  It 
was  held  that  the  garnishment  was  not  a  defence.  The  facts  were 
similar  therefore  to  those  of  the  o^ae  at  bar. 
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The  gronnd  of  the  opinion  of  K(r.  Jnetice  Valentine  was  that  tha 
Missouri  court  bad  no  juriedictioD  because  the  situs  of  the  debt  was 
in  Kaosas.  In  other  words,  and  to  quote  the  language  of  the  learned 
Justice,  "the  sitUB  of  a  debt  is  either  with  the  owner  thereof,  or  at 
his  domicile;  or  where  the  debt  is  to  be  paid;  and  it  cannot  be  sub- 
jected to  a  proceeding  in  garnishment  anywhere  else.  ...  It  is  not 
the  debtor  who  can  carry  or  transfer  or  transport  the  property  in  a 
debt  from  one  State  or  jurisdiction  into  another.  The  situs  of  the 
property  in  a  debt  can  be  changed  only  by  the  change  of  location  of 
the  creditor  who  is  the  owner  thereof,  or  with  his  consent." 

The  primary  proposition  is  that  the  situs  of  a  debt  is  at  the  domi- 
cile of  a  creditor,  or,  to  state  it  negatively,  it  is  not  at  the  domiciJe 
of  the  debtor. 

The  proposition  is  supported  by  some  oases;  it  ia  opposed  by 
others.  Its  error  proceeds,  as  we  conceire,  from  confounding  debt 
and  credit,  rights  and  remedies.  The  right  of  a  creditor  and  the 
obligation  of  a  debtor  are  correlative  bnt  different  things,  and  the  law 
in  adapting  its  remedies  for  or  against  either  must  regard  that 
difference.  Of  this  there  tu-e  many  illustrations,  and  a  proper  and 
accurate  attention  to  it  avoids  misunderstanding.  This  court  said 
by  Mr.  Justice  Gray  in  Wyman  v.  Halatead,  109  U.  S.  654,  656: 
"The  general  rule  of  law  is'welt  settled,  that  for  the  purpose  of 
founding  administration  all  simple  contract  debts  are  insets  at  the 
domicile  of  the  debtor."  And  this  is  not  because  of  defective  title 
in  the  creditor  or  in  his  administrator,  but  because  the  policy  of  the 
State  of  tbe  debtor  requii'ea  it  to  protect  home  creditors.  Wilkins  v. 
Ellett,  9  Wall.  740;  108  U.  S.  256.  Debts  cannot  be  awets  at  the 
domicile  of  the  debtor  if  their  locality  is  fixed  at  the  domicile  of  the 
yo.ii'''''"    "*_t'^  creditor,  and  if  the  policy  of   the  State  of   the  debtor  can  prot«ct 

home  creditors  throngh  administration  proceedings,  the  same  policy 
can  protect  home  creditors  through  attachment  proceedings. 

For  illastrations  in  matters  of  taxation,  see  Kirtland  v.  Hotcbkiss, 
100  U.  S.  491;  Pullman's  Car  Co.  v.  Pennsylvania,  141  U.  S.  18; 
Savings  and  Loan  Society  v.  Multnomah  County,  169  U.  S.  421. 

Our  attachment  laws  had  their  origin  in  the  custom  of  London. 

I    tt*J*-^         UJrake,  §  1.     Under  it  a  debt  was  regarded  as  being  where  the  debtor 

A.^^.v'-l'*  was,  and  questions  of  Jurisdiction  were  settled  on  that  regard.     In 

^^  Andrews  v.  Gierke,  1  Carth.  25,  Lord  Chief  Justice  Holt  summarily 

decided  such  a  question,  and  stated  tbe  practice  under  the  custom  of 

London.     The  report  of  the  case  is  brief,  and  is  as  follows :  — 

"Andrews  levied  a  plaint  in  the  sheriff's  court  in  London  and, 
upon  the  usual  suggestion  that  one  T.  S.  (the  garnishee)  was  debtor 
to  the  defendant,  a  foreign  attachment  was  awarded  to  attach  that 
debt  iu  the  hands  of  T.  S.,  which  was  accordingly  done;  and  then  a 
diletur  was  entered,  which  is  in  nature  of  an  imparlance  in  that  court. 

"Afterwards  T.  S.  (the  garnishee)  pleaded  to  the  jurisdiction  set- 
ting  forth  that  the  cause  of  debt  due  from  him  to  the  defendant  Sir 
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Robert  Gierke,  and  the  contract  on  which  it  was  founded,  did  arise, 
and  was  made  at  H.  in  the  connty  of  Middlesex,  extra  juriidietionem 
euriue- ;  and  tbia  plea  being  orerroled,  it  was  now  mored  (in  behalf 
of  T.  S.,  the  garnishee)  for  a  prohibition  to  the  aherifif'a  court 
aforesaid,  suggesting  the  said  matter,  (viz.)  that  the  canae  of  action 
did  arise  extra  jurUdictionem,  etc.,  bnt  the  prohibition  was  denied 
because  the  debt  always  follows  the  person  of  the  debtor,  and  it  is 
not  material  where  it  was  contracted,  especially  as  to  this  pnrpoee 
of  foreign  attachments;  for  it  was  always  the  custom  in  London  to 
attach  debts  upon  bills  of  ezchaDge,  and  goldsmith's  notes,  etc.,  if 
the  goldsmith  who  gave  the  note  on  the  person  to  whom  the  bill  is 
directed,  liveth  within  the  city  without  any  respect  had  to  the  place 
where  the  debt  was  contracted." 

The  idea  of  locality  of  things  which  may  be  said  to  be  intangible 
is  somewhat  confusing,  but  if  it  be  kept  up  the  right  of  the  creditor 
and  the  obligation  of  the  debtor  cannot  have  the  same,  unless  debtor 
and  creditor  live  in  the  same  place.     But  we  do  not  think  U  is  oeces- 
sary  to  resort  to  tbe  idea  at  all  or  to  give  it  important  distinctioD. 
The  essential  service  of  foreign   attachment  laws  is  to  reach  and 
arrest  the  payment  of  what  is  due  and  might  be  paid  to  a  non- 
resident to  the  defeat  of  his  creditors.     To  do  it  he  must  go  to  the 
domicile  of  his  debtor,  and  can  only  do  it  under  tbe  laws  and  pro- 
cedure in  force  there.     This  is  a  legal  necessity,  and  considerational^ri—-   '  -    ,  .< 
of  situs  are  somewhat  artificial.     If  not  artificial,  whatever  of  snb-l          J.*/ <0-^  *' 
stance  there  Is  must  be  with  tbe  debtor.     He  and  he  only  has  some- 1  ^  *^ 
tiling  in  his  hands.     That  something  is  the  res,  and  gives  character'! 
to  the  action  as  one  in  the  nature  of  a  proceeding  in  rem.    Mooney 
V.  Buford  Sc  Geoi^e  Mfg.  Co.,  73  Fed.  Rep.  82;  Conflict  of  Laws, 
§  549,  and  notes. 

To  ignore  this  is  to  give  immunity  to  debts  owed  to  non-resident 
creditors  from  attachment  by  their  creditors,  and  to  deny  necessary 
remedies.  A  debt  may  be  as  valuable  as  tangible  things.  It  is  not 
capable  of  manual  seizure,  as  they  are,  but  no  more  than  they  can  / 

it  be  appropriated  by  attachment  without  process  and  the  power  to      j  '-{ 

execute  the  process.  A  notice  to  the  debtor  mnst  be  given,  and  can'*'^  ..-'i-''*'- 
ooly  be  given  and  enforced  where  he  is.  This,  as  we  have  alreadyj 
said,  is  a  necessity,  and  it  cannot  be  evaded  by  tbe  insistence  npon 
fictions  or  reflnements  about  situs  or  the  rights  of  the  creditor.  Of 
course,  the  debt  is  the  property  of  the  creditor,  and  because  it  is, 
the  law  seeks  to  subject  it,  as  it  does  other  property,  to  tbe  payment 
of  his  creditors.  If  it  can  be  done  in  any  other  way  than  by  process 
against  and  jurisdiction  of  his  debtor,  that  way  does  not  occur  to  ns. 

Besides  tbe  proposition  which  we  have  discussed  there  are  involved 
in  tbe  decision  of  the  Sharitt  case  the  propositions  that  a  debt  may 
bare  a  situs  where  it  is  payable,  and  that  it  cannot  be  made  migra- 
tory by  tbe  debtor.  The  latter  was  probably  expressed  as  a  con- 
sequence of  tbe  primary  proposition  and  does  not  require  separate 
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■onsideration.  Besides  there  is  no  fact  of  chaise  ot  domicile  Id  ttie 
case.  Ttie  plaintiff  in  error  waa  not  temporarily  in  lowft.  It  was 
an  Iowa  corporation  and  a  resident  of  the  State,  and  wu  ench  at  the 
time  the  debt  sued  on  was  contracted,  and  we  are  not  concerned  to 
inqntre  whether  the  cases  which  decide  that  a  debtor  temporarily 
in  a  State  cannot  be  garnished  there,  are  or  are  not  Justified  by 
principle. 

The  proposition  that  the  situs  of  a  debt  is  where  it  is  to  be  paid, 
is  indefinite.  "All  debts  are  payable  everywhere,  unless  there  be 
some  special  limitation  or  provision  in  respect  to  the  payment;  the 
rule  being  that  debts  as  such  have  do  locus  or  situs,  but  accompany 
the  creditor  everywhere,  and  authorize  a  demand  upon  the  debtor 
everywhere."  2  Parsons  on  Contracte,  8th  edition,  702.  The  debt 
involved  in  the  pending  case  had  no  "special  limitation  or  provision 
in  respect  to  payment."  It  was  payable  generally  and  could  have 
been  sued  on  in  Iowa,  and  therefore  was  attachable  in  Iowa.  This 
is  the  principle  and  effect  of  the  best  considered  cases  —  the  inevi- 
table effect  from  the  nature  of  transitory  actions  and  the  purpose  of 
foreign  attachment  laws  if  we  wonld  enforce  that  purpose.  Embree 
V.  Hanna,  5  Johns.  101;  Hull  v.  Blake,  13  Mass.  153;  Blake  t>.  Wil- 
liams, 6  Pick.  286;  Harwell  k.  Sharp,  85  Georgia,  121;  Harvey  v. 
Great  Northern  Railway  Co.,  50  Minnesota,  405;  Mahany  v.  Kephart, 
16  W.  Va.  609;  Leiber  v.  Railroad  Co.,  49  Iowa,  688;  National  Fire 
Ins.  Co.  V.  Chambers,  53  N.  J.  Eq.  468;  Holland  v.  Mobile  &  Ohio 
Railroad,  84  Tenn.  414;  Pomeroy  v.  Rand,  McNally,  &  Co.,  157 
Illinois,  176;  Berry  Bros.  v.  Nelson,  Davis,  &  Co.,  77  Texas,  191; 
Wyeth  Hardware  Co.  v.  Lang,  127  MisBOuri,  242;  Howland  v.  Chi- 
cago, Rock  Island,  &c.  Railway,  134  Missouri,  474. 

Mr.  Justice  Valentine  also  expressed  the  view  that  '*if  a  debt  Is 
exempt  from  a  judicial  process  in  the  State  where  it  Is  created,  the 
exemption  will  follow  the  debt  as  an  incident  thereto  into  any  other 
State  or  jurisdiction  into  which  the  debt  may  be  supposed  to  be 
carried."     For  this  he  citee  some  cases. 

It  is  not  clear  whether  the  learned  justice  considered  tiiat  the  doc- 
trine affected. the  jurisdiction  of  the  Iowa  courts  or  was  bnt  an 
incident  of  the  law  of  situs  as  expressed  by  bim.  If  the  latter,  it 
has  been  answered  by  what  we  have  already  said.  If  the  former, 
it  cannot  l>e  sustained.  It  may  have  been  error  for  the  Iowa  court 
to  have  ruled  against  the  doctrine,  but  the  error  did  not  destroy 
JarisdictioD.     134  MisBoori,  474. 

But  we  do  not  assent  to  the  proposition.  Exemption  laws  are  not 
a  part  of  the  contract;  they  are  part  of  the  remedy  and  subject  to 
the  law  of  the  forum.  Freeman  on  Executions,  sec.  209,  and  cases 
cited;  also  Mineral  Point  Railroad  i<.  Barron,  8S  Illinois,  365;  Car- 
son V.  Railway  Co.,  88  Tennessee,  646;  Couley  v.  Chilcote,  25  Ohio 
St.  320;  Albrecht  v.  Treitsehke,  17  -Nebraska,  205;  O'Connor  v. 
Walter,  37   Nebraska,  267;  Chicago,  Burlington,  &c  Bailroad  « 
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Moore,  31  Nebraska,  629;  Moore  v.  Chicago,  Rock  iBlsnd,  Ac.  Rail- 
road, 43  lova,  385;  Broadstreet  v.  Clark,  D.  &  C.  M.  &  St  Paul 
Railroad,  Garnishee,  65  Iowa,  670;  Stevens  v.  Brown,  5  West  Vir- 
ginia, 450.  See  also  Bank  of  United  States  v.  Donnally,  8  Pet. 
S61;  Wilcox  i>.  Hunt,  13  Pet.  378;  Townseod  v.  Jemiaoo,  9  How. 
407;  Walworth  v.  Harris,  129  V.  S.  365;  Penfleld  v.  Chesapeake, 
Ohio,  &c.  Railroad,  134  U.  S.  351.  As  to  the  extent  to  which  lex 
fori  governs,  see  Conflict  of  Laws,  571  et  aeq. 

There  are  cases  for  and  cases  against  the  proposition  that  it  is  the 
duty  of  a  ganiishee  to  notify  the  defendant,  his  creditor,  of  the 
pendency  of  the  proceedings,  and  also  to  make  the  defence  of  exempt 
tioQ,  or  he  will  be  precluded  from  claimiDg  the  proceedings  in 
defence  of  an  action  against  himself.  We  need  not  comment  on  the 
cases  or  reconcile  them,  as  snch  notice  was  given  and  the  defence 
was  made.  The  plaintiff  in  error  did  all  it  conld  and  submitted  only 
to  the  demands  of  the  law. 

In  Broadstreet  v.  Clark,  65  Iowa,  670,  the  Supreme  Court  of  the 
State  decided  that  exemption  laws  pertained  to  the  remedy  and  were 
not  a  defence  in  that  State.  This  ruling  is  repeated  in  Willard  v. 
Sturm,  98  Iowa,  555,  and  applied  to  the  proceedings  in  garnishment 
now  under  review. 

It  follows  from  these  views  that  the  Iowa  court  had  jurisdiction, 
and  that  the  Kansas  courts  did  not  give  to  the  proceedings  in  Iowa 
the  faith  and  credit  they  had  there,  and  were  hence  entitled  to  in 
Kansas. 

The  judgment  it  reversed  and  the  eaae  remanded  for  furthvr  pro- 
eeedings  not  ineoneiatent  with  this  opinion.^ 


EINWOLD  V.  THE   GERMAN  WEST  AFRICAN  COMPAITT. 

SUPREMB  CODBT  OF  THE  CaPI  OF  GoOD  HOPB.     1687. 
[BeporUd  S  Juta,  S6.] 

This  was  a  motion  to  attach  certain  goods  belonging  to  the  German 
West  African  Company  to  found  Jurisdiction. 

The  company  consisted  of  Germans,  and  was  established  at  Berlin, 
and  a  trading  expedition  had  been  fitted  out  by  them  under  the  direc- 
tion of  Baron  von  St«ineker,  and  the  plaintiff,  who  was  also  a  German, 
had  been  engaged  upon  the  expedition.  The  goods  bad  been  sent  to 
Cape  Town,  where  a  vessel  was  to  be  chartered  to  carry  tbem  to  Wal- 
wicb  Bay.  From  there  the  expedition  was  to  proceed  to  Ovampoland 
—  independent  territory  —  where  a  station  was  to  be  erected,  and  cer- 

1  Jce.  Cram  v.  Broim,  19  B.  I.  220,  3S  Atl.  147 ;  M.  &  O.  B.  R.  v.  BamUlI,  el 
Tenn.  39S,  19  S.  W.  21 ;  and  see  Wjreth  H.  A.  U.  Co.  v.  Ung,  127  Ho.  242,  29  a  W. 
1010.  — Ed. 
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tain  of  the  expedition  were  then  to  proceed  to  the  Zambesi.  The  pl^a- 
tiff  had  been  eiig^ed  priacipally  as  gntde,  on  aocount  of  bis  koowledge 
of  the  interior.  He  was  to  receive  a  certain  salarj,  to  commenoe  from 
the  time  the  expedition  arriTcd  at  Walwich  Bay ;  £5  were  to  be  paid 
him  for  expenaes  to  Cape  Town,  and  Steiaeker  had  also  received  £100 
for  the  expenses  of  the  members  of  the  expedition  at  Gape  Towd.  At 
the  latter  plane  Steineker  dismissed  the  plaintiff  from  the  company's 
service,  without  making  these  payments,  and  he,  alleging  he  was  about 
to  bring  an  action  against  the  company  for  wrongful  dismissal,  now 
made  the  present  application.  Neither  the  plaintiff  nor  Steineker  waa 
domiciled  here.' 

I>E  ViLLiERS,  C.  J.  This  matter  waa  brought  before  me  in  the  course 
of  last  week  in  the  form  of  an  application  to  restrain  the  respondent 
company  from  removing  the  160  cases  which  are  now  at  the  docks,  on 
the  gronnd  that  it  is  the  intention  of  the  applicant  to  bring  an  action 
for  damages  for  breach  of  contract.  1  at  once  refused  to  make  any 
order  on  such  an  application,  because  the  fact  that  goods  belonging  to 
the  respondent  are  in  this  Colony  gives  the  applicant  no  right  to  arrest 
these  goods.  The  form  of  the  application  has  now  been  altered,  and 
the  arrest  of  the  goods  is  sought  on  the  grounds  that  the  applicant 
wishes  to  obtain  Jurisdiction  by  means  of  attachment,  and  that  the  at- 
tachment is  really  for  the  purpose  of  founding  jurisdiction  in  this  oourL 
The  question  now  to  be  determined  is  whether  this  court  ought,  at  the 
instance  of  a  foreigner  not  resident  in  this  Colony,  to  att&ch  property 
belonging  to  another  non-resident  foreigner,  for  the  purpose  of  found- 
ing Jurisdiction  in  an  action  intended  to  be  instituted  here  for  the  pur- 
pose of  recovering  damages  for  the  breach  of  a  contract  entered  into  Id 
a  foreign  countr)'.  The  question  has  been  somewhat  complicated  by 
the  further  question  whether  the  contract,  although  entered  into  in  Ger- 
many,  is  not  one  which  mast  be  performed  in  this  Colony ;  but  it  ia 
clear,  from  the  applicant's  own  affidavit,  that  he  was  engaged  to  per- 
form certain  services  in  Ovampoland,  and  other  native  territories  in  the 
interior  of  Africa  which  are  admitted  to  be  beyond  the  Jurisdiction  of 
this  courL  The  expedition  started  from  Hamburg,  and  the  fact  that 
the  starting-point  in  Africa  is  Walwich  Bny,  which  ia  within  the 
Colony,  does  not  Justify  the  court  in  the  holding  that  the  contract  is  to 
be  performed  within  the  jurisdiction.  The  same  remark  applies  to  the 
circumstance,  that  a.  portion  of  the  applicant's  travelling  expenses  was 
to  be  paid  upon  the  arrival  of  the  expedition  in  Cape  Town.  Tlie  ex- 
pedition was  to  use  certain  porta  of  this  Colony,  as  ports  of  lading,  for 
the  purpose  of  reaching  its  ultimate  destination,  which  was  the  interior 
of  Africa,  where  the  whole  of  its  business  was  to  be  carried  on.  The 
alleged  breach  of  contract  consists,  not  in  refusing  to  pay  the  small 
sum  payable  on  arrival  in  Cape  Town,  but  in  dismissing  the  applicant 
altogether,  and  preventing  him  from  Joining  the  expedition  into  the  in- 
terior. The  80th  section  of  the  Charter  of  Justice  enacts  that  the  Sn- 
^  At)pimeDU  of  coansel  are  □mittul.  —  Ed. 
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preme  Court  "  shall  havo  coguizaoce  of  aU  pleas,  and  jaiisdidioii  in  all 
caases,  whether  civil,  crimiDal,  or  mixed,  ariBing  witbiD  the  raid  Colon;, 
with  JDmdiction  over  our  subjects,  and  all  other  persons  whomsoever, 
residing  and  being  within  the  said  Colony,  in  as  full  and  ample  a  man- 
ner and  to  all  intents  and  purposes,  as  the  Supreme  Court  now  existing 
within  the  said  Colony  now  hatU  or  can  lawfully  exercise  the  same."  It 
has  never  been  understood  in  this  court  that  this  section  excludes  the 
Jurisdiction  acquired  over  persons,  not  domiciled  in  this  Colony,  by 
means  of  an  attachment  of  their  person  or  property  ad  fundandam 
(or  to  use  Voet's  espressioD,  which  more  correctly  expresses  the  mod- 
ern practice,  adjtrmandamjjuriadictionem.  But  I  am  not  aware  of  a 
single  case  in  this  court,  in  which  such  an  attachment  has  been  issued, 
for  the  purpose  of  establishing  a  Jurisdiction,  for  which  no  other  legal 
ground  existed.  In  the  case  of  Hornblow  v.  Fotheriogham  (1  Menziee, 
365),  Menzies,  J.,  expressed  grave  doubt  whether  the  court  should  use 
its  process  of  arrest,  at  the  instance  of  a  pereffrxHus,  in  order  to  create 
a  Jurisdiction  which,  without  such  arrest,  it  would  not  possess.  In 
Heinaman  v.  Jenkins  (2  Searle,  10),  Bell,  J.,  discharged  a  writ  of  arrest 
which  had  been  granted  against  an  American  ship,  calling  at  the  port  of 
Table  Bay.  in  respect  of  a  contract  entered  into  at  New  York,  to  be 
fatmied  in  Uelboume.  It  is  true  that  the  arrest  in  that  case  bad  been 
made  under  the  8th  Bale  of  court,  and  that  the  learned  Judge  at  first 
decided  to  discharge  the  arrest  upon  grounds,  which  are  not  supported 
by  the  terms  of  the  Rule,  or  by  the  invariable  practice  of  the  court,  but 
upon  tbe  simple  question  of  Juriadiction  his  final  decision  certainly  did 
not  support  the  present  applicant's  contention.  In  Wilhelm  ti.  Francis 
(Buchanan's  Rep.,  1S76,  p.  316),  where  the  plaintiff  and  defendant  re- 
sided out  of  the  jurisdiction  of  the  court,  and  tbe  contract  between  them 
had  been  entered  into  beyond,  and  was  not  to  be  performed  in  tbe 
Colony,  this  court  refused  to  order  tbe  attachment  of  property  for  the 
purpose  of  founding  Jurisdiction.'  Two  cases  have  been  cited  which  at 
first  sight  might  appear  to  support  the  applicant's  contention,  but  when 
closely  examined  they  will  be  found  'not  to  have  any  real  application. 
In  Duoell  v.  Van  der  Plank  (3  Menz.  112),  the  beadnote  states  that 
arrest  of  a  ship  to  found  Jurisdiction  was  "  granted  at  the  instance  of 
an  English  creditor  on  an  English  contract ;  "  but,  from  the  case  itself, 
it  would  appear  that  the  plaintiffs  on  tbe  record  were  not  English  cred- 
itors, but  persons  domiciled  In  the  Colony.  The  defendant's  counsel 
indeed  ai^ed  that  the  real  plaintiffs  were  English  creditors,  but  the 
court  does  not  appear  to  have  adopted  this  view.  It  is  true  that  Men- 
zies, J.,  held  that  the  attachment  ought  to  be  granted,  even  if  applied  for 
by  the  plaintiffs  as  attorneys  for  the  English  creditors ;  but  this  was  not 
the  true  ground  of  the  decision,  and  his  dictum  is  not  quite  consistent 
with  the  view  expressed  by  him  in  the  previous  case  of  Hornblow  ■u. 
Fotheringham.  Iq  Pooltney  v.  Van  Santen  (Bach.  Rep.,  1874,  p.  76), 
a  rule  was  made  absolute  attaching  the  proceeds  of  the  sale  of  an 
abandoned  ship,  pending  an  action  by  a  passenger  ftn*  damages  arising 
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ftom  the  non-completion  of  the  voyaga  from  Buenos  Ayrea  to  New 
South  Wales,  the  passage  having  been  taken  in  Buenos  Ayrea.  Tbere, 
however,  no  objection  was  taken  to  the  Jurisdiction  of  this  oourt,  but, 
ou  the  contrary,  the  defendaut  had  submitted  to  the  jurisdiction  by 
tendering  a  certain  sum  as  damages,  with  the  costs  incurred  in  this 

By  applying  for  an  order  to  attach  property  to  fonnd  jurisdiction, 
the  applicant  in  the  prescDt  case  virtually  admits  that  without  such  an 
attachment  the  court  would  not  possess  sutBcient  Jurisdiction.  What, 
then,  are  the  grounds  upon  which  the  Jurisdiction  of  this  court  can  be 
exercised,  in  respect  of  any  contract  over  any  defendant  without  his 
consent,  expreas  or  implied  ?  The  grounds  are  threefold ;  viz.  by 
virtue  of  the  defendant's  domicile  being  here,  by  virtue  of  the  contract 
either  having  been  entered  into  here  or  having  to  be  performed  here, 
and  by  virtue  of  the  subject- matter  in  an  action  in  rem  being  situated 
in  this  Colony.  If  the  defendant  is  domiciled  here,  the  process  of  at- 
tachment ia  wholly  unnecessary ;  but,  in  the  absence  of  audi  domicile, 
the  invariable  practice  in  this  court  has  been  to  attach  the  person  or  the 
pro^ierty  of  the  defendanta,  for  the  purpose  of  founding  Jnrisdictjon, 
even  where  either  of  the  two  latter  requisites  is  present.  In  the  pres- 
ent case,  every  one  of  the  three  requisites  is  wanting.  Ought  the  court 
then  to  supply  the  defect,  by  issuing  ito  process  for  the  attachment  of 
property  belonging  to  the  respondent,  which  happens  to  be  in  the  Col- 
ony in  its  transit  to  the  interior  F  Such  a  process  was  wholly  unknown 
to  the  Roman  law,  which,  however,  allowed  a  defendant  to  be  sued  in 
the  comlis  of  the  country  where  the  contract  waa  entered  into,  or  agreed 
to  be  performed.  The  canon  law,  according  to  Groenewegen  (art  Cod. 
3,  18,  2),  did  not  allow  a  person  to  be  aued  in  the  country  of  the  con- 
tract unless  found  there,  and  this  rule,  he  adds,  "  is  consistent  with  the 
customs  of  ourselves  and  other  nations."  And  in  another  passage  (ad 
Cod.  S,  IS)  he  saya:  "Our  ancestors  have  deemed  it  unjust  and  con- 
trary to  all  reasons  to  send  their  sickle  into  the  harvest  of  another  Juris- 
diction, under  the  pretext  of  their 'own  country  being  the  place  where  a 
wrong  was  committed,  or  the  place  where  a  contract  was  entered  into, 
or  intended  to  be  performed."  He  adds  :  "  I  have  no  doubt  whatever 
that  this  custom  of  ours  has  given  rise  to  the  modern  practice  of  arrest- 
ing debtors,  than  which  nothing  ie  more  common."  The  practice  of 
airesting  debtors  or  attaching  their  property  in  order  to  found  Jurisdic- 
tion was  well  established  in  Holland,  in  the  time  of  Voet;  but  it  is  by 
no  means  clear  to  me,  from  the  Dutch  caaes  I  have  consulted,  that  it 
waa  ever  actually  exercised  where  the  contract  had  been  entei-ed  into 
and  waa  to  be  performed  elsewhere  than  in  Holland.  In  actions  in  rem 
it  was  of  course  a  common  practice  to  attach  property  situate  in  Hol- 
land for  the  purpose  of  confirming  Jurisdiction.  In  regard  to  this 
Colony  having  regard  to  the  terms  of  the  30th  section  of  the  Charter  of 
Justice,  and  to  the  practice  of  modem  nations,  I  am  of  opinion  that 
jurisdiction  ought  not  to  be  assumed  by  this  court,  in  cases  where  not 
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ODe  of  the  requisite  grounds  wbtch  I  have  enumeratect  is  present  In 
England  the  process  of  attachment  to  fouud  Jurisdiction  is  unknown, 
but  the  JurisclictioQ  assumed  by  the  courts  is  wider  than  in  anj  other 
country.  I  doubt,  however,  whether  even  in  England  jurisdiction  would 
be  exercised  in  a  case  like  the  present  In  Cockney  v.  Anderson  (81 
fieav.  452 J,  a  bill  was  filed  in  England  to  administer  the  trusts  of  a 
Scotch  creditor's  deed,  under  which  a  mining  concern  in  Scotland  was 
to  be  carried  on  by  a  trustee.  All  the  parties  except  the  plaintiff  were 
domiciled  in  Scotland,  but  an  order  had  been  obtained  to  serve  the  bill 
there.  The  defendants  appeared  and  demurred  to  the  Jurisdiction.  The 
demurrer  was  allowed  by  Sir  John  Romilty,  Master  of  the  Rolls,  and 
his  decision  was  affirmed  by  Lord  Westbnrr,  Lord  Chancellor.  "  I 
think,"  said  the  Master  of  the  Rolls,  "  the  principles  which  govern  the 
Jurisdiction  of  the  court  over  parties  to  contracts  is  analc^ous  to  those 
of  the  civil  law,  which,  as  far  as  I  am  aware,  have  been  adopted  by  all 
modern  nations.  They  are  described  by  all  writers  to  consist  of  three 
circitm stances,  any  one  of  which  will  give  JurisdicUon  to  the  tribunals  of 
the  country  to  take  cognizance  of  the  matter.  The  first  is,  where  the 
domicile  of  the  defendant  is  within  the  jurisdiction  of  the  court  The 
second  is  where  the  subject- matter  is  situated  within  the  jurisdiction  of 
the  court.  And  the  third  is  where  the  contract  in  question  was  entered 
into  within  tiie  Jurisdiction  of  the  court"  He  then  points  out  the  in- 
convenience arising  from  the  difficulty  of  ascertaining  the  Scotch  law 
in  an  English  court,  and  of  enforcing  the  mandates  of  the  (xinrt  against 
a  person  domiciled  in  Scotland,  and  continues  thus,  '*  It  would  be,  as  I 
apprehend,  an  unprecedented  event  in  the  records  of  this  court,  if  two 
foreigners  should  enter  into  a  contract  relating  to  foreign  affairs  to  be 
performed  in  their  own  countr}',  that  this  court  would  allow  one  of  them 
to  sue  the  other  with  reference  to  that  contract  in  the  English  tribu- 
nals. •  .  .  The  forurn  domicilii,  the  forum  rei  sitae,  and /orum  loci 
contractus  are  all  wanting,  and  I  can  find  no  case  or  authority  which 
would  maintain  such  an  exercise  of  the  Jurisdiction  of  this  court" 

But,  quite  independently  of  the  English  practice,  I  am  satisfled,  for 
the  reasons  already  given,  that  the  present  is  not  a  case  in  which  the 
court  should  issue  its  process  for  tlie  attachment  of  a  foreigner's  prop- 
erty for  the  purpose  of  confirming  or  establishing  Jurisdiction  over  him. 
The  appUcation  must  therefore  be  refused  with  costs.^ 


HARRIS    V.    BALK. 
SuPRRMB  Court  of  thk  Ukitkd  Statrs.     1906. 

[RtpmUd  198  U.  S.  21B.]  ^ 

The  facts  are  as  follows ;  The  plaintiff  in  error,  Harris,  was  a  resident  ' 
of  North  Carolina  at  the  time  of  tlie  commencement  of  this  action  in  1896, 
and  prior  to  that  time  was  indebted  to  the  defendant  in  error.  Balk,  also  ' 
a  resident  of  North  Carolina,  In  the  sum  of  tl80,  for  money  borrowed 
from  Balk  by  Harris  during  the  year  1896,  which  Harris  verbally  prom- 

■  Ate.  Blune  «.  Coloaial  Htrins  Auarance  Oo.,  1  Jata,  402  ;  Wilhelm  v.  Fnncia, 
6  Buchanan,  213.  AdiI  see  to  the  samn  effect  Imperiiil  Ottomnn  Bank  v.  Richardaon 
(MarseiUea,  18B3),  21  Clunet,  112.  — Ed. 
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^■\^'        ised  to  reptty,  bat  there  was  no  vritten  evidence  of  the  obligation. 
^'~\  During  the  year  above  mentioned  one  Jacob  Epstein,  a  resident  of 

'     r^  \    Baltimore,  in  the  State  of  Maryland,  asserted  that  Balk  was  indebted 

.  ^  ,  '  ^   to  him  in  the  sum  of  over  (300.     In  August,   1896,   Harris  visited 

_!'''  \    v-^        Baltimore  for  the  purpose  of  purchasing  merubandise,   and  while  he 

\  L*  was  in  that  city  temporarily  on  August  6,  1896,  Epstein  caused  to  be 

^  issued  out  of  a  proper  court  in  Baltimore  a  foreign  or  non-resident 

..w'^  .  writ  of  attachment  against  Balk,  attaching  the  debt  due  Balk  from 

\t.  '\  ■.,•  Harris,  which  writ  the  sheriff  at  Baltimore  laid  in  the  hands  of  Hariia, 

^'      ~        ''  with  a  summons  to  appear  in  the  court  at  a  day  named.    With  that  at- 

tachment, a  writ  of  summons  and  a  short  declaration  against  Balk  (as 
provided  by  the  Maryland  statute)  were  also  delivered  to  the  sheriff  and 
by  him  set  up  at  the  court  house  door,  as  required  by  the  law  of  Mary- 
laud.  Before  the  return  day  ofthe  attachment  writ  Harris  left  Baltimore 
.     >  and  returned  to  his  home  in  North  Carolina.     He  did  not  contest  the 

^.> ,    \  ^  garnishee  process,  which  was  issued  to  garnish  the  debt  which  Harris 

',''  ' ',  owed  Balk.    After  his  return  Harris  made  an  atBdavit  on  August  11, 

V    '  1896,  that  be  owed  Balk  S180,  and  stated  that  the  amount  had  been 

!^  attached  by  Epstein  of  Baltimore,  and  by  his  counsel  in  the  Maryland 

proceeding  Harris  conseuted  therein  to  an  order  of  condemnation  ag^nst 
'    him  as  such  garnishee  for  tl80,  the  amount  of  his  debt  to  Balk.    Judg- 
ment was  thereafter  entered  gainst  the  garnishee  and  in  faror  of  the 
r  .    '  plaintiff,  Epstein,  for  $180.     After  the  entry  of  the  garnishee  judgment, 

condemning  the  £180  in  the  bands  of  the  garnishee,  Harris  paid  the 
*  ■(  amount  of  the  judgment  to  one  Warren,  an  attorney  of  Epstein,  residing 

.,''  in  North  Carolina.     On  August  11,  1896,  Balk  commented  an  action 

^    •  ,    '     -      gainst  Harris  before  a  justice  of  the  peace  in  North  Carolina,  to  recover 

'  .;  the  $180  which  he  averred  Harris  owed  him.     The  plaintiff  in  error,  by 
way  of  answer  to  tlie  suit,  pleaded  in  bar  the  recovery  of  the  Maryland 
.       ,  Judgment  and  his  payment  thereof,  and  contended  that  it  was  conclusive 

against  the  defendant  in  error  in  this  action,  because 'that  judgment 
J  <  .  "was  a  valid  judgment  in  Maryland,  and  was  tiierefore  entitled  to  fhll 

/    ,''  ,1         fiiith  and  credit  in  the  courts  of  North  Carolina.     This  contention  was 

'      ..        not  allowed  by  the  trial  court,  and  Judgment  was  accordingly  entered 
^      ;  against  Harris  for  the  amount  of  his  indebtedness  to  Balk,  and  that 

Judgment  was  affirmed  by  the  Supreme  Court  of  North  Carolina.     The 
'<   '       '  ground  of  such  judgment  was  that  the  Maryland  court  obtained  no  juris- 

\    -  Idiction  to  attach  or  garnish  the  debt  due  from  Harris  to  Balk,  because  , 

•v^_^  iHarris  was  but  temporarily  in  the  State,  and  the  situs  of  the  debt  was 

^^^-^    tin  North  Carolina. 
'  Peckhau,  J.     The  State  court  of  North  Carolina  has  refused  to  give 

any  effect  in  this  action  to  the  Marjland  judgment ;  and  the  Federal 
question  is,  whether  it  did  not  thereby  refuse  the  full  faith  and  credit 
to  such  judgment  which  is  required  by  the  Federal  Constitution.  If 
the  Maryland  court  had  Jurisdiction  to  sward  it,  the  judgment  is  valid 
and  entitled  to  the  same  full  faith  and  credit  in  North  Carolina  that  It 
has  in  Marjland  as  a  valid  domestic  judgment. 
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The  derendant  id  cnxjr  coDtenda  that  the  Msrjland  court  obtained  . . ■;     ' 

no  jurisdiction  to  nwiii-d  the  Judgment  or  coademnation  because  the  ')'  '  ^^' 
garnishee,  although  at  the  time  in  the  State  of  Maryland,  and  personally  - 
sen'ed  with  procRBs  therein,  was  a  non-resident  of  that  State,  only  cas- 
aally  or  temporarily  within  its  boundaries ;  that  the  situs  of  the  debt 
due  from  Harris,  the  garnisbee,  to  the  defendant  in  error  herein  was  in 
North  Carolina,  and  did  not  accompany  Harris  to  Maryland ;  that,  con- 
sequently, Harris,  though  within  the  State  of  Maryland,  had  not  pos- 
session of  any  propei'ty  of  Balk,  and  the  Maryland  State  court  therefore 
obtained  no  jurisdiction  over  any  property  of  Balk  in  the  attachment  . 

proceedings,  and  the  consent  of  Harris  to  the  entry  of  the  judgment  if  ^^  '. 

was  immaterial.     The  plaintiff  in  error,  on  the  oontrarj',  insists  tha^  /jla4Ai- 
though  the  garnishee  were  bat  temiwrarily  in  Maryland,  yet  the  laws     — -T 
of  that  State  provide  for  an  atlacbmeDt  of  this  nature,  if  the  debtor,  the    j  i-''  ' 
garnishee,  is  found  in  the  State  and  the  court  obtains  Jurisdiction  over   I 
him  by  the  service  of  process  therein ;  that  the  judgment,  condemning 
the  debt  from  Harris  to  Balk,  was  a  valid  judgment,  proyided  Balk 
could  himself  have  sued  Harris  for  the  debt  in  Maryland.    This,  it  is 
asserted,  he  could  have  done,  and  the  Judgment  was  therefore  entitled 
to  Aill  faith  anil  credit  in  the  courts  of  North  Carolina. 

The  cases  holding  that  the  State  court  obtains  no  Jurisdiction  over 
the  garnishee  if  he  be  but  temporarily  within  the  State,  proceed  upon 
the  theor}'  that  the  situs  of  the  debt  is  at  the  domicil  either  of  the 
creditor  or  of  the  debtor,  and  that  it  does  not  follow  the  debtor  in  his 
casual  or  temporary  journey  into  another  StBt«,  and  tbe  garnishee  has  no 
possession  ofany  property  or  credit  ofthe  principal  debtor  in  tbe  foreign  ,■      , , 

State.  ,    '  I   ,(  .    j 

Wo  regard  the  contention  of  the  plaintiff  in  error  as  the  correct  one.  U-  ^  ■-    '■ 
The  authorities  in  the  various  State  courts  upon  this  question  are  not  at   - 
all  in  harmony.    They  have  been  collected  by  counsel,  and  will  be  found 
in  their  respective  briefs,  and  it  is  not  necessary  to  here  enlarge  upon  , 

them. 

Attachment  is  the  creature  of  the  local  law ;  that  is,  unless  there  is 
a  law  of  the  State  providing  for  and  permitting  the  attachment  it  can- 
not be  levied  there.     If  there  be  a  law  of  the  State  providing  for  the 
attachment  of  the  debt,  then  if  the  garnishee  be  found  in  that  State, 
and  process  be  personally  served  upon  bim  therein,  wc  think  the  court 
thereby  acquires  Jui-isdiction  over  faim,  and  can  garnish  the  debt  due  fh>m 
bim  to  tbe  debtor  of  the  plaintiff  and  condemn  it,  provided  the  garnishee 
could  himself  be  sued  by  his  creditor  in  that  State.    We  do  not  see  how 
the  question  of  jurisdiction  vel  nait  can  properly  be  made  to  depend  npon 
tbe  so-called  original  aitua  of  the  debt,  or  upon  tbe  character  of  the  stay 
of  the  garnishee,  whether  temporary'  or  permanent,  in  the  State  where 
the  attachment  is  issued.     Power  over  the  person  of  the  garnishee  II  !    <  ,,^  j  .'j 
confers  juriadiction  on  the  tiourta  of  the  iritate  where  the  writ  isai>eti.    ■  ■  ■  ■  '  j  ' 
Blackatone  v.  Milter,  188  U.  S',  189,  206.'   Ifrwhile"temporariIy' there,' 
bis  creditor  might  sue  him  there  and  i-ecover  the  debt,  then  be  is  liable 
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to  process  of  garniahment,  no  matter  wbere  the  situs  of  the  debt  was 
originallj.  We  do  not  see  the  materiality  of  the  expression  "  nius  of 
the  debt,"  when  used  in  connectiou  with  attachment  proceedings.  If 
by  eituB  is  meant  the  place  of  the  creation  of  the  debt^  that  fact  is  im- 

I  material.  If  it  be  meant  that  the  obligation  to  pay  the  debt  can  only 
be  enforced  at  the  situt  thus  fixed,  we  think  it  plainly  untrue.  The  ob- 
ligation of  the  debtor  to  pay  his  debt  clings  to  and  accompanies  liim 
wherever  he  goes.  He  is  as  much  bound  to  pay  his  debt  in  a  foreign 
State  when  therein  sued  upon  hie  obligation  by  his  creditor,  as  he  was 
'■'■  in  the  State  where  the  debt  was  contracted.     We  apeak  of  ordinary 

debts,  such  as  the  one  in  this  case.    It  would  be  no  defence  to  such 
suit  for  the  debtor  to  plead  that  be  was  only  in  the  foreign  State  casU' 
V      ally  or  temporarily.     His  obligation  to  pay  would  be  the  same  whether 
y..'  -  I  fae  was  there  in  that  way  or  with  an  intention  to  remain.     It  is  nothing 
■   X     '   \        I  but  the  obligation  to  pay  which  is  garnished  or  attached.    This  oliliga- 
V^*^  ,  '\ .  '         I  ^<*'>  ^^^  ^^  enforced  by  the  courts  of  tlie  foreign  State  after  personal  ser- 
^■.       '  ;■  vice  of  process  therein,  just  as  well  as  by  the  courts  of  the  domicil  of 

the  debtor.  If  the  debtor  leave  the  foreign  Htate  without  appearing,  a 
judgment  by  default  may  be  entered,  upon  which  execution  may  issue, 
or  the  judgment  may  be  sued  upon  in  any  other  State  where  the  debtor 
might  be  found.  In  such  case  the  eitua  is  unimportant.  It  is  not  a 
question  of  poasessioa  in  the  foreign  State,  for  posseasion  cannot  be 
taken  of  a  debt  or  of  the  obligation  to  pay  it,  as  tangible  property 
might  be  taken  possession  of.  Notice  to  the  debtor  (garniahee)  of  the 
commencement  of  the  suit,  and  notice  not  to  pay  to  his  creditor,  is  all 
that  can  be  given,  whether  the  garnishee  be  a  mere  casual  and  tempo- 
rary comer,  or  a  resident  of  the  State  where  the  attachment  is  laid. 
His  obligation  to  pay  to  hia  creditor  is  thereby  arrested  and  a  lien 
created  upon  the  debt  itself.  Gaboon  c  Morgan,  38  Vt  234,  236; 
National  Firo  Ins.  Co.  v.  Chambers,  53  N.  J.  £q.  468,  483.  We  can 
^  see  no  reason  why  the  attachment  should  not  be  thus  laid,  provided 

tile  creditor  of  the  garnishee  could  himself  sue  in  that  State  and  its 
laws  permitted  the  attachment. 

There  can  be  no  doubt  that  Balk,  as  a  citizen  of  the  State  of  North 
Carolina,  had  the  right  to  sue  Harris  in  Maryland  to  recover  tlie  debt 
which  IlnrriB  owed  him.  Being  a  citizen  of  North  Carolina,  he  was 
entitled  to  all  the  privileges  and  immunities  of  citizens  of  the  several 
States,  one  of  which  is  the  right  to  institute  actions  in  the  courts  of  sn- 
other  State.  The  taw  of  Maryland  provides  for  the  attachment  of  ci-edits 
in  a  case  like  this.  See  sections  8  and  10  of  Article  9  of  the  Code  of 
Public  General  Laws  of  Maryland,  which  provide  that,  upon  the  proper 
facts  being  shown  (as  stated  in  the  article),  the  attachment  may  be  sued 
out  against  lands,  tenements,  goods,  and  credits  of  the  debtor.  Section 
10  particularly  provides  that  "  An}'  kind  of  property  or  credits  belong- 
ing to  the  defendant,  in  the  plainlifTs  own  hands,  or  in  the  hands  of 
any  one  else,  may  be  attached  ;  and  credits  may  be  attached  which 
shall  not  then  be  due."    Sections  11.  12,  and  13  of  the  above-mentioned 
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article  provide  the  general  practice  for  levj-ing  the  attachment  sod 
the  proceedings  subsequent  thereto.  Where  money  or  credits  are 
attached  the  inchoate  lien  attaches  to  the  fund  or  credits  when  the 
attachment  is  laid  in  the  hands  of  the  garnishee,  and  the  Judgment 
condemning  the  amonnt  in  his  hands  becomes  a  personal  judgment 
t^ainst  him.  Bnschman  v.  Hanna,  72  Md.  1,  5,  6.  Section  34  of  the 
same  Maryland  Code  provides  also  that  this  judgment  of  condemnation 
against  the  garnishee,  or  payment  b;  him  of  such  Judgment,  is  pleadable 
in  bar  to  an  aotioQ  brought  against 4iim  by  the  defendant  in  the  attach- 
ment  suit  for  or  cooceming  the  property  or  credits  so  condemned. 

It  thus  appears  that  Balk  could  have  sued  Harris  in  Marj'land  to  re- 
cover  his  debt,  notwithstanding  the  temporary  character  of  Harris'  stay 
there ;  it  also  appears  that  the  municipal  law  of  Maryland  permits  the 
debtor  of  the  principal  debtor  to  be  garnished,  and  therefore  if  the  court 
of  the  Stale  where  the  garnishee  is  found  obtains  Jurisdiction  over  him, 
through  the  service  of  process  upon  liim  within  the  State,  then  the 
jm^ment  entered  was  a  valid  judgment  See  Minor  on  Conflict  of 
Laws,  section  125,  where  the  various  theories  regarding  the  subject  are 
stated  and  many  of  the  authorities  cited.  He  there  cites  many  cases  to 
prove  the  correctness  of  the  theory  of  the  validity  of  the  judgment  where 
the  municipal  law  permits  the  debtor  to  be  garnished,  although  his  being 
within  the  State  is  but  temporary.  See  pp.  289,  290.  This  is  the  doc- 
trine which  is  also  adopted  in  Moi^n  v.  Neville,  74  Fa.  St.  52,  by  the 
Snpreme  Court  of  Pennsylvania,  per  Agnew,  J.,  in  delivering  the  opin- 
ion of  that  conrL  The  same  principle  is  held  in  Wyeth  Hardware  &c. 
Co.  ti.  Lang,  127  Mo.  242,  247 ;  in  Lancashire  Insurance  Co.  v.  Corbetts, 
165  111.  592  ;  and  in  Harvey  v.  Great  Northern  Ry.  Co.,  50  Minn.  405, 
406,  407 ;  and  to  the  same  effect  is  Emhree  v.  Hanna,  5  Johns.  (N.  Y.) 
101 ;  also  Savin  v.  Bond,  57  Md.  228,  irhere  the  court  held  that  the  at- 
tachment was  properly  served  upon  a  party  in  the  District  of  Columbia 
while  he  was  temporarily  there ;  that  as  his  debt  to  the  appellant  was 
payable  wherever  he  was  found,  and  process  had  been  served  upon 
him  In  the  District  of  Columbia,  the  Supreme  Court  of  the  District  had 
unquestioned  jurisdiction  to  render  Judgment,  and  the  same  having  been 
paid,  there  was  no  error  in  granting  the  prayer  of  the  appellee  that  such 
Judgment  was  conclusive.  The  case  in  138  N.  Y.  209,  Douglass  v.  In- 
surance Co.,  is  not  contrar)'  to  this  doctrine.  The  question  there  was 
not  ss  to  the  temporary  character  of  the  presence  of  the  garnishee  In 
the  State  of  Massachusetts,  but,  as  the  garnishee  was  a  foreign  corpora- 
tion, it  was  held  thst  it  was  not  within  the  State  of  Massachusette  so  as 
to  he  liable  to  attachment  by  the  service  npon  an  agent  of  the  company 
within  that  State.  The  general  principle  laid  down  in  Embrec  d.  Hanna, 
6  Johns.  (N.  Y.)  101,  was  recognized  as  correct  There  are,  as  we  have 
said,  authorities  to  the  contrary,  and  they  cannot  be  reconciled. 

It  seems  to  us,  however,  that  the  principle  decided  in  Chicago,  R.  I. 
&c.  Ry.  Co.  ti,  Sturm,  174  U.S.  710,  recognizes  the  Jurisdiction,  although 
in  that  case  it  appears  that  the  presence  of  the  garnishee  was  not  merely 
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a  temponiry  one  Id  the  State  where  the  process  wag  served.  In  that  case 
it  was  said :  " '  Ail  debts  are  payable  everywhere,  mileas  there  be  some 
tpecial  limitation  or  provision  in  respect  to  the  payment;  the  rule  being 
that  debts  as  soch  have  no  loctu  or  situt,  but  accompanj-  the  creditor 
everywhere,  and  authorize  a  demand  upon  the  debtor  everj'where.' 
2  Parsons  on  Contracts,  8th  ed.,  702  (9th  ed.,  739).  The  debt  involved 
in  the  pending  case  had  no  '  special  limitation  or  provision  in  respect  to 
payment.'  It  was  payable  generally,  and  could  have  been  sued  on  in 
Iowa,  and  therefore  was  attachable  in  Iowa.  This  is  the  principle  and 
effect  of  the  best  considered  cases,  —  the  inevitable  effect  from  the  na- 
ture of  transitor]-  actions  and  the  purpose  of  foreign  attachment  laws 
if  we  would  enforce  that  purpose."  The  case  i-eeognizes  the  vigiit  of 
the  creditor  to  sue  in  the  State  where  the  debtor  may  be  found,  even  if 
but  temporarily  there,  and  upon  that  right  is  built  the  further  right  of 
the  creditor  to  attach  the  debt  owing  by  the  garnishee  to  his  creditor. 
The  importance  of  the  fact  of  the  right  of  the  original  creditor  to  sue 
bis  debtor  in  the  foreign  Stat«,  as  affecting  the  right  of  the  creditor  of 
that  creditor  to  sue  the  debtor  or  garnishee,  lies  in  the  nature  of  the 
attachment  proceeding.  The  plaintiff,  in  such  proceeding  in  the  foreign 
State,  is  able  to  sue  out  the  attachment  and  attach  the  debt  due  from 
the  garnishee  to  his  (the  gamisliee's)  creditor,  because  of  the  fact  that 
the  plaintiff  is  really  in  such  proceeding  a  representative  of  the  creditor 
of  the  garnishee,  and  therefore  if  such  creditor  himsctf  had  the  right  to 
commence  suit  to  recover  the  debt  in  the  foreign  State  his  representative 
has  the  same  right,  as  representing  him,  and  may  garnish  or  attach  the 
debt,  provided  the  municipal  law  of  the  State  where  the  attachment 
was  sued  out  permits  it 

It  seems  to  us,  therefore,  that  the  Judgment  against  Harris  in  Mary- 
land, condemning  the  $180  which  he  owed  to  Balk,  was  a  valid  Judg- 
ment, because  the  court  bad  Jurisdiction  over  the  garnishee  bj'  personal 
service  of  process  within  the  State  of  Maryland. 

It  ought  to  be  and  it  is  the  object  of  courts  to  prevent  the  payment 
of  any  debt  twice  over.  Thus  if  Harris,  owing  a  debt  to  Balk,  paid  it 
under  a  valid  judgment  against  him,  to  Epstein,  he  certainly  ought  not 
to  be  compelled  to  pay  it  a  second  time,  but  should  have  the  right  to 
plead  his  paj'ment  under  the  Maryland  Judgment.  It  is  objected,  bow- 
ever,  that  the  payment  by  Harris  to  Epstein  was  not  under  legal  com- 
pulsion. Harris  in  truth  owed  the  debt  to  Balk,  which  was  attached 
by  Epstein.  He  had,  therefore,  as  we  have  seen,  no  defence  to  set  up 
s^ainst  the  attachment  of  the  debt.  Jurisdiction  over  him  personally 
had  been  obtained  by  the  Marj'land  court.  As  be  was  absolutely  with- 
out defence,  there  was  no  reason  why  he  should  not  consent  to  a  Judg- 
ment impounding  the  debt,  which  Judgment  the  plaintiff  was  legally 
entitled  to,  and  which  be  could  not  prevent.  There  was  no  merely 
voluntary'  payment  within  the  meaning  of  that  phrase  as  applicable  here. 

But  most  rights  may  be  lost  by  negligence,  and  if  the  garnishee  were 
gnilty  of  negligence  in  the  attachment  proceeding,  to  the  damage  of 
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Balk,  he  ought  not  to  be  permitted  to  set  ap  the  Judgment  as  a  defence, 
Tbua  it  ia  recognized  as  the  duty  of  the  garnishee  to  give  notice  to  his 
own  creditor,  if  he  would  protect  himself,  so  that  the  creditor  may  have 
the  opportunity  to  defend  himself  against  the  claim  of  the  person  suing 
out  the  attaohmenL  This  duty  is  affirmed  in  the  case  above  cited  of 
Morgan  v.  Neville,  74  Pa.  St  52,  and  is  spoken  of  in  Railroad  Co.  v. 
Sturm,  supra,  although  it  is  not  therein  actually  decided  to  be  neues- 
eary,  because  in  that  case  notice  was  given  and  defence  made.  While 
the  want  of  notJScation  by  the  garnishee  to  his  own  creditor  may  have 
no  eSect  upon  tlie  validity  of  the  Judgment  against  the  garnishee  (the 
proper  publication  being  made  by  the  plaintiff),  we  think  it  has  and 
ought  to  have  an  effect  upon  the  right  of  the  garnishee  to  avail  himself 
of  the  prior  Judgment  and  hie  payment  thereunder.  This  notification 
by  the  garnishee  is  for  the  purpose  of  making  sure  that  bis  creditor 
shall  have  an  opportunity  to  defend  the  claim  made  against  him  in  the 
attachment  suit.  Fair  dealing  i-equires  this  at  the  hands  of  the  gar- 
nishee. In  this  case,  while  neither  the  defendant  nor  the  garnishee 
appeared,  the  court,  while  condemning  the  credits  attached,  could  not, 
by  the  terms  of  the  Maryland  statute,  issue  the  writ  of  execution  unless 
the  plaintiff  gave  bond  or  sufficient  security  before  the  court  awarding 
the  execution,  to  make  restitution  of  the  money  paid  if  the  defendant 
should,  at  any  time  within  a  year  and  a  day,  appear  in  the  action  and 
show  that  the  plaintiffs  claim,  or  some  part  thereof,  was  not  due  to  the 
plaintiff.  The  defendant  in  error,  Balk,  had  notice  of  this  attachment, 
certainly  within  a  few  days  after  the  issuing  thereof  and  the  entry  of 
Judgment  thereon,  because  he  sued  the  plaintiff  tn  error  to  recover  his 
debt  within  a  few  days  after  his  (HarriB")  return  to  North  Carolina,  in 
which  suit  the  Judgment  in  Marj'land  was  set  up  by  Harris  as  a  plea  in 
bar  to  Balk's  claim.  Balk,  therefore,  had  an  opportunity  for  a  year  and 
a  day  after  the  entry  of  the  Judgment  to  litigate  the  question  o!  his  lia- 
bility in  the  Maryland  court  and  to  show  tliat  he  did  not  owe  the  debt, 
or  some  part  of  it,  as  was  claimed  by  Epstein.  He,  however,  took  no 
proceedings  to  that  end,  so  far  as  the  record  shows,  and  the  reason  may 
be  supposed  to  be  that  he  could  not  successfully  defend  the  claim,  be- 
cause he  admitted  in  this  case  that  he  did,  at  the  time  of  the  attachment 
proceeding,  owe  Epstein  some  t844. 

Generally,  though,  the  failure  on  the  part  of  the  garnishee  to  give 
proper  notice  to  his  creditor  of  the  levying  of  the  attachment  would  be 
such  a  neglect  of  duty  on  the  part  of  the  garnishee  which  he  owed  to 
bis  creditor  as  would  prevent  his  availing  himself  of  the  Judgment  in 
the  attachment  suit  as  a  bar  to  the  suit  of  his  creditor  against  himself, 
which  might  therefore  result  in  his  being  called  upon  to  pay  the  debt 
twice. 

The  Judgment  of  the  Supreme  Court  of  Nortti  Carolina  must  be  re- 
versed and  tlie  cause  remanded  for  fbrther  proceedings  not  inconsistent 
vith  the  opinion  of  this  court  Seoersed. 

Mr.  Justice  Haxlam  and  Mr.  Justice  Day  dissented. 
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■0   TODESCO  V.   DUMONT. 
CiTiL  Tribdkai.  ot  the  Seinb.     1890. 
IBtporttd  18  CtitBtt,  5S9.] 

The  CotJKt.  Todeeco,  an  AuBtrian  subject  domiciled  at  ViCDns, 
alleges  that  Duoiout,  a  Germaa  without  known  domicile  at  Paris, 
reaidiug  in  LonduQi  should  be  ordered  to  pay  him  44,700.95  francs, 
the  amount  of  a  Dote  made  hy  Dumont  to  Todesco,  dated  Augsburg, 
March  9,  1876,  roistered  at  Paris,  Aug.  16,  1689.  Todesco  further 
prays  the  court  to  validate  the  garuishmeut  made  by  him  upon  this 
note,  on  Betzold,  a  banker  of  Paris,  Aug.  16,  1889.  iDcideutally 
Todesco  moves  that  the  question  of  validation  be  continued  uutil 
a  competent  court  has  passed  on  the  validity  of  the  principal  obliga- 
tion. Dumont  pleads  to  the  jurisdiction  of  this  court,  on  the  ground 
that  the  parties  are  foreigners,  and  the  obligation  was  contracted  in 
another  country. 

Though  the  court  is  incompetent  in  such  a  case  to  determine,  as 
between  strangers,  the  existence  of  the  obligation,  it  is  on  the  con- 
trary competent  to  pass  upon  the  legality  of  an  attachment  or  of  a 
levy  of  execution  resulting  from  a  garnishment  made  within  its  juris* 
diction.  It  ought  always  to  grant  a  continuance  to  the  attaching 
creditor  to  enable  him  to  prove  his  claim  before  a  competent  court, 
on  penalty,  in  case  of  failure  to  do  so,  of  nullity  of  the  whole 
process. 

On  these  grounds  the  court  has  jurisdiction  only  of  the  question  of 
the  validity  of  the  garniahment.  A  continuance  is  granted  for  six 
months  from  this  date,  within  which  time,  on  penalty  of  nullity, 
Todesco  shall  sue  said  Dumont,  on  the  principal  obligation,  before 
a  court  of  competent  jurisdiction. 


SECTION  IV. 

JUBISDICnOM   FOB   DIVOSOK. 


LE  MESURIER  v.   LE  MESTJSIER.  I 
Judicial  Committer  of  the  Pkivt  Cocmcil.     1895. 
[RKporltd  [IS95]  Apptal  Cata,  517.J 
Appeal  from  the  Supreme  Court  of  Ceylon,  which  dismissed  appel- 
lant's libel  for  divorce  on  the  ground  of  laclt  of  jurisdiction.     At 
the  time  of  the  marriage  (which  was  solemnized  in  England)  appel- 
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lanti  tbe  buaband,  was  and  haa  since  remained  a  resideot  of  Ceylon, '/    j      ,',.,.." 
but  was  then  and  has  since  remained  domiciled  in  England.     Ttief'^  ,      '    '  - 

reiipondent  was  a  Frenchwoman.'  y  ■  ^   . 

Tlie  judgment  of  their  Lordshipa  waa  delivered  by  Lord  Watsom.         Jfvi>-j' ',  J  ,i 

When  carflfuUy  examined,  neither  the  English  Dor  the  Scottish   ^     '^,    ''    *' 
decisions  are,  in  their  Lordships'  opinion,  sufficient  to  establish  the  '    \    ,jJL 
proposition  that,  in  either  of  these  countries,  there  exists  a  recog-    ^.V^ 
uized  rale  of  general  law  to  the  eOect  that  a  so-called  matrimonial        ' 
domicile  gives  jurisdiction  to  dissolve  marriage. 

Tollemacbe  ».  ToUemache,  1  Sw.  &  Tr.  557,  which  was  decided  by 
three  judgea  in  1859,  shortly  after  the  passing  of  the  Divorce  Act, 
appears  to  be  an  authority  to  the  contrary.  The  learned  Judges 
sustained  the  jurisdiction  of  the  English  court,  which  was  the  forum 
of  the  husband's  domicile,  and  disregarded  as  incompetent  a  decree  i  \  ( 

of  the  Court  of  Session  dissolving  his  marriage,  although  he  had  a  'M/-'  '"' 
.matrimoniftl  dcimirilp  in  Scotland,  where  he  had  bona  fide  resided  for      '     i 
four  years  with  his  wife,  neither  casually  nor  as  a  traveller.     Then  A  ■_;- ' 
in  Brodie  v.  Brodie,  2  Sw.  &  Tr.  259,  in  the  year  1861,  three  learned  ^'         | 
judges  decided   the  opposite,  holding   that  residence  of  that  kind,  Jt^^ 
which  had  been  found  in  ToUemache  v.  ToUemache,  to  bo  insufficient 
to  give  jurisdiction  to  a  Scottish  pourt  where  the  domicile  was  Eng- 
lish, was  nevertheless  sufHcient  to  give  jurisdiction   to  themselves 
where  tbe  domicile  was  Australian.     In  Wilson  v.  Wilson,  L.  R.  2 
P.  &  D.  435,  jurisdiction*  was  sustained  by  Lord  Penzance  upon  the 
ground  that  the  petitioner  had  acquired  an  English  domicile,  with  an 
expression  of  opinion  by  bis  Lordship  that  such  domicile  ought  to  bt 
the  sole  ground  of  jurisdiction  to  dissolve  marriage.     In  Niboyet  v, 
Niboyet,  i  P.  D.  1,  Sir  Robert  Phillimore  expressed  a  similar  opin- 
ion, and  dismissed  the  suit  of  the  petitioner,  who  had  a  matrimonial 
domicile  in  England  which   fully  answered   the  definition   of  such 
domicile  given  either  in  Brodie  v.  Brodie  or  in  Pitt  v.  Pitt,  1  Court 
Sess.  Oas.  3d  Series,  106,  4  Macq.   App.  Cas.  627.     His  decision 
was,  no  doubt,  reversed  in  the  Court  of  Appeal;  but  it  had  the  sup- 
port of  the  present  Master  of  the  Rolls,  and  their  Lordships  have 
already  pointed  out  that  the  judgment  of  the  majority  was  mainly,  if 
not  altogether,  based  upon  a  reason  which  will  not  bear  scrutiny.  A         , 

The  Scottish  decisions  appear  to  their  Lordships   to  be  equally  K  ■  ^^  * 
inefficient   to   show  that   a    matrimonial    domicile   is    a    recognized  ,  , 

ground  of  divorce  jurisdiction.  So  far  as  they  go,  they  are  cou-  ■  "  '. 
sistent  enough  but  the  doctrine  appears  to  have  had  a  very  brief 
existence,  because  the  three  cases  in  which  it  was  applied  all  occurred 
between  tbe  7th  of  February  and  the  14th  of  December  in  the  year 
1862.  Although,  owing  to  the  course  taken  by  the  appellant's  coun- 
sel in  Pitt  V.  Pitt,  1  Court  Sess.  Cas.  Sd  Series,  106,  4  Macq.  App. 
Cas.  627,  tbe  House  of  Lords  had  not  an  opportunity  of  expressly 
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deciding  the  point,  tbere  can  be  little  doubt  that  the  approval  of  the 
course  adopted  b;  counsel,  which  vas  openly  expresBed  b;  Lord 
Westbnrj,  has  had  the  effect  of  discrediting  the  doctrine  in  Scot- 
land; and  it  is  impossible  to  affirm  that  the  Court  of  Session  would 
now  give  effect  to  it  The  eoiinent  judge  who,  in  1862,  was  the  first 
to  give  a  full  and  clear  e:xpo8ition  of  the  doctrine  of  matrimonial 
domicile,  spoke  of  it,  in  the  year  1882,  not  as  a  doctrine  accepted  in 
the  law  of  Scotland,  but  as  matter  of  speculation. 

It  is  a  circumstance  not  undeserving  of  notice  that  the  learned 
judges,  whether  English  or  Scottish,  who  have  expressed  judicial 
opinions  in  favor  of  a  matrimonial  domicile,  have  abstained  fi'om 
reference  to  those  treatises  on  international  law  which  are  generally 
regarded  as  authoritative,  in  the  absence  of  any  mnnicipal  law  to  the 
contrary.  The  reason  for  their  abstinence  is  probably  to  be  found 
in  the  circumstance  that  nothing  could  be  extracted  from  these 
sources  favorable  to  the  view  which  they  took.  Their  Lordships  are 
of  opinion  that  in  deciding  the  present  case,  on  appeal  from  a  colony 
which  is  governed  by  the  principles  of  the  Roman-Outcb  law,  thesa 
authoritiee  ought  not  to  be  overlooked. 

Huber  (Lib.  1,  tit.  3,  s.  2,  De  Confl.  Leg.)  states  the  rule  of  inter- 
national law  in  these  terms;  "Bectores  imperiorum  id  comiter  agunt, 
nt  jura  cujuaque  populi  intra  terminus  ejus  exercita  teneant  ubique 
Buam  vim,  quatenus  nihil  potestati  aut  juri  alterius  imperantis 
ejusque  civium  priejudicetur. "  That  passa'ge  was  cited  with  appro- 
bation by  Lord  Cranworlh  and  Lord  Westbury  in  Shaw  v.  Gould, 
L.  R.  3  H.  L.  72,  81.  To  the  same  effect,  but  in  language  more 
pointed,  is  the  text  of  Rodenburg  (De  Stat.  Divers,  tit.  1,  c.  3,  s.  4), 
cited  in  the  same  case  by  Lord  Westbury;  "  Unicum  hoc  ipsa  rei 
natnra  ac  necesaitas  invexit,  ut  cum  de  statu  et  conditione  Lominum 
quffiritur,  uni  solummodo  Judici,  etquidem  Domicilii,  universum  in 
ilia  jus  sit  attributum."  The  same  rule  is  laid  down  by  Bar,  the 
latest  Continental  writer  on  the  theory  and  practice  of  international 
private  law.  He  says  (sect.  173,  Gillespie's  Translation,  p.  882), 
"  that  in  actions  of  divorce  —  unless  there  is  some  express  enactment 
to  the  contrary  —  the  jndge  of  the  domicile  or  nationality  is  the 
only  competent  judge."  And  he  adds:  "A  decree  of  divorce,  there- 
fore, pronounced  by  any  other  judge  than  a  judge  of  the  domicile  or 
\         - "  nationality,  is  to  be  regaided  in  all  other  countries  as  inoperative." 

There  can,  in  their  Lordships'  opinion,  be  no  satisfactory  canon 

of  international  law,  regulating  jurisdiction  in  divorce  cases,  which 

is  not  capable  of  being  enunciat^  with  aufflcient  precision  to  ensore 

practical  uniformity  in  its  application.     But  any  judicial  definition 

^  S.  ,    -      'of  matrimonial  domicile  which  has  hitherto  been  attempted  has  been 

\-       I         singularly  wanting  in  precieio;^,  and  not  in  the  least  calculated   to 

produce  a  uniform  result.     The  definitions  given  in  Brodie  v.  Brodle, 

,    ■    -  2  Sw.  &  Tr.  259,   and  in  Pitt  v.  Pitt,  1  Court  Sess.  Caa.  8d  Series. 

106,  4  Macq.  App.  Cas.  627,  ^pear  to  their  Lordships  to  be  equally 
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open  to  that  objection.  Bona  fide  residence  is  an  intelligible  expreti' 
aion,  if,  as  their  Lordsbips  conceive,  it  means  residence  vbich  has 
not  been  resorted  to  for  the  mere  purpose  of  getting  a.  divorce  which 
was  not  obtainable  in  the  countr;  of  domicile.  Residence  which  is 
"not  that  of  a  traveller"  ia  not  verj  definite;  but  nothing  can  be 
more  vagae  than  the  description  of  residence  which,  not  being  that 
of  a  traveller,  is  not  to  be  regarded  as  'Icasual."  So,  also,  the  place 
where  it  is  the  dnty  of  the  wife  to  rejoin  her  husband,  if  they  happen 
to  be  living  in  different  countries,  is  very  indefinite.  It  ma;  be 
her  conjugal  duty  to  return  to  his  society  although  he  is  living  as  a 
traveller,  or  casually,  in  a  country  where  be  has  no  domicile.  Neither 
the  English  nor  the  Scottish  deflnitious,  which  are  to  be  found  in  the 
decieions  already  referred  to,  give  the  least  indication  of  the  degree 
of  permanence,  if  any,  which  is  required  in  order  to  constitnte  matvi. 
monial  domicile,  or  afford  any  test  by  which  that  degree  of  perma- 
nence is  to  be  ascertained.  The  introduction  of  bo  loose  a  I'ule  into 
the  juf  gentium  would,  in  ail  probability,  lead  to  an  inconvenient 
variety  of  practice,  and  would  occaaioD  the  very  conflict  which  it  ia 
the  object  of  international  jorisprudence  to  prevent. 

Their  LordshipB  attach  great  weight  to  the  consideration  that  tbe 
theory  of  matrimonial  domicile  for  which  the  appellant  contends  has 
never  been  accepted  in  the  court  of  last  resort  for  England  and  Scot-        fjif'^ 
land.     Tbe  matter  does  not  rest  there;   because  the  theory  is  not'  ' 

only  in  direct  opposition  to  tbe  clear  opinion  expi'essed  by  Loi-d 
Westbur;  in  Pitt  v.  Pitt,  1  Court  Sess.  Cas.  Sd  Series,  106,  i  Macq. 
App.  Cas.  627,  bnt  appears  to  their  Lordahipe  to  be  at  variance  witb 
the  principles  recognized  by  noble  and  learned  Lords  in  Dolphin  v. 
BobiDS,  7  H.  L.  C.  390,  and  in  Shaw  v.  Gould,  L.  R.  8  H.  h.  5b. 
It  is  true  that  iu  these  cases,  and  especially  in  Dolphin  v.  Robins, 
there  was  ground  for  holding  that  the  spouseB  had  resorted  to  a  for* 
eign  country  and  a  foreign  tribunal  in  order  to  esct^  from  the  law 
and  the  courts  of  their  English  domicile.  But  in  both  the  inter- 
national principle  upon  which  Jurisdiction  to  dissolve  a  marriage 
depends,  was  considered  and  discussed;  and  the  argumenta  addressed 
to  their  Lordships  in  favor  of  matrimonial  domicile  by  the  learned 
counsel  for  the  appellant  appear  to  them  to  be  at  variance  with  tbe 
weighty  observations  which  were  made  by  noble  and  learned  Lords 
in  these  cases.  Iu  Dolphin  v.  Robins,  Lord  Cranworth  stated  that 
"it  must  be  taken  now  as  clearly  established  that  the  Scotch  court 
baa  no  power  to  dissolve  an  English  marriage,  where,  as  in  this  case, 
the  parties  are  not  really  domiciled  in  Scotland,  bnt  have  only  gone 
there  for  such  a  time  as,  according  to  tbe  doctrine  of  the  Scotch 
courts,  gives  them  Jurisdiction  in  the  matter,"  In  Shaw  v.  Gould 
tbe  dicta  of  noble  and  learned  lords  upon  tbe  point  raised  in  this 
appeal  were  even  more  emphatic.  LoHs  Cranworth  and  Westbury 
expressed  their  entire  approval  of  the  doctrine  laid  down  by  Huber 
and  Rodenburg   in  those  passages  which  have  already  been  cited. 
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N""  '  V^heir  Lordships  did  not  go  the  length  of  saying  that  the  coarta  of 

'       '   ^  jT"  no  other  country  could  divorce  apousea  who  were  domiciled  in  Eng- 
that  the  courts  of  England  were  not  bound,  by 
iternBtional    law,  to  recc^ize   as   effectual    the 
court  divorcing  apoaaes  who,  at  its  date,   had 
England.     The  other  noble  and  learned  lords  who 
took  part  in  the  decision  of  Shaw  v.  Gonid,  L.  R.  3  H.  L.  55,  were 
Lords  Chelmsford  and  Colonsay.     Lord  Chelmsford  did  not  expresa 
any  opininn  apon  the  subject  of  matrimonial  domicile.     Lord  Colon* 
say  rested  his  judgment  upon  the  fact  that  the  apousea  had  resorted 
to  Scotland  for  the  very  purpose  of  committing  a  fraud  upon  the  law 
of  their  English  domicile;  but  he  did  indicate  an  opinion  that,  in 
the  absence  of  such  fraudnlent  purpose,  they  might  possibly  have 
obtained  a  divorce  in  Scotland,  after  a  residence  in  that  country 
\'  j/  which  was  insufficient  to  change  their  domicile  of  succession. 
V*^  Their  Lordships  have  in  these  circumstances,  and  upon  these  con- 

teiderationa,  come  to  the  concluaion  that,  according  to  international 
llaw,  the  domicile  for  the  time  being  of  Jhe  married  pair  afforjUn  fJia. 
lonlj  truetest  of  jiirlsHTction  to  atsabTve  their  tnairifige.  They  con- 
tcur,  without  reservation,  in  the  views  expressed  by  Lord  Penzance 
in  Wilson  v.  Wilson,  L.  R.  2  P.  &  D.  442,  which  were  obviously 
meant  to  refer,  not  to  questions  arising  in  regard  to  the  mutnal 
rights  of  married  persons,  but  to  jurisdiction  in  the  matter  of 
divorce:  "It  is  the  strong  inclination  of  my  own  opinion  that  the 
only  fair  and  satisfactory  rule  to  adopt  on  this  matter  of  jurisdiction 
is  to  iusiat  upon  the  parties  in  all  cases  referring  their  matrimonial 
.  ^  ,  differences  to  the  courts  of  the  country  in  which  thoy  are  domiciled. 
X  ^y^  (  Different  communities  have  different  views  and  lawa  respecting 
matrimonial  obligations,  and  a  different  estimate  of  the  causes  which 
should  justify  divorce.  It  is  both  just  and  reasonable,  therefore, 
that  the  differences  of  married  people  should  be  adjusted  in  accord- 
ance with  the  laws  of  the  community  to  which  they  belong,  and  dealt 
with  by  the  tribunals  which  alone  can  administer  those  laws.  An 
honest  adherence  to  this  principle,  moreover,  will  preclude  the 
scandal  which  arises  when  a  man  and  woman  are  held  to  be  man  and 
wife  in  one  country  and  strangers  in  another." 

Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  to 
affirm  the  order  appealed  from.  The  appellant  must  pay  to  the  first 
and  fourth  respondents  their  costa  of  this  appeal.' 

'  The  doctrine  that  jurisdiction  for  divorce  depeoila  solely  upon  the  domicile  of  tha 
hiub&nd  is  now  fnlly  establinhed  in  England.  Shaw  v.  Att-Gen.,  L.  R.  2  P.  &  D. 
lea  :  Green  v.  Oreeii,  [ISSS]   P.  8».     Atx.  Hamphrej  r.  Hnniplire;,  SS  Scot  L.  B. 
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ARMYTAGE  v.  ARMYTAGE.  T 
High  Codbt  of  Jubticb,  Psobatr  Division.    1808. 
IRepoTted  [ISSS]  PmbaU,  178.] 

GoRELL  Barnes,  J.'  Thia  is  a  suit  for  jadicial  aeparaUon  by  Mrs. 
Annytage  against  her  husbaDd  on  the  grouiKl  of  bis  alleged  cruelty 
tonarde  her.  By  his  answer  the  reapondent  has  denied  the  alleged 
cruelty,  and  by  an  act  on  petition  he  baa  further  pleaded  tbat  the 
court  has  no  JuriBdiction  to  entertain  the  eaii  I  bare,  therefore,  to 
determine  a  question  of  fact,  whether  there  has  been  cruelty  by  the 
respondent  to  the  petitioner,  and  a  qaeation  of  law,  whether  the  court 
has  JDriadiction  in  the  circnmstancee  to  entertain  the  suit.  The  second 
qnestiou  raises  a  point  of  considerable  importance  in  private  inter- 
national law. 

The  parties  were  married  at  Toorak,  near  Melbourne,  Australia,  on 
April  II,  1888,  and  there  are  two  children  oi  the  marriage,  whose 
custody  the  petitioner  seeks  to  obtain.     The  respondent  is  by  birth  &D        .  i 

Austndian,  and  his  domicile  is  in  the  colony  of  Victoria.     He  was  edn-  t)  AjO^'^^ 
cated  at  Cambridge,  and  has  been  called  to  the  English  Bar.     The 
petitioner  is  an  Englishwoman,  born  in  England,  of  parents  residing  \k}  -_ij&^  *?« 
at  Blackheath,  near  London.    The  respondent  and  the  petitioner  be-  ^    ,,   (,  ' 
came  acquainted  on  board  ship  on  the  passage  from  this  country  to      ^ 
Melbourne,  and  their  marriage  was  celebrated    shortly  afterwards. 
They  cohabited  in  Australia  and  in  England,  and  afterwards  in  Italy, 
and  the  occurrenoes  which  give  rise  to  this  snit  took  place  at  Florenoa  t  ti*i^t'^  '^'^ 
in  April  and  May,  1897.  .  .  . 

The  further  facts  necessary  to  refer  to  are  these ;  The  petitioner  -/•-•'       « 

came  to  this  countrj-  with  her  children  on  or  about  May  25, 1897,  and  "yf  ^-^""'^  *Jj^*3  »■ 
she  and  the  children  have  since  resided  under  her  parents'  roof  and  at  ^^  X<^  -«-^  iv  ^'-  •  ' 
Bexhill.     The  respondent" s  solicitor  on  May  31,  1897,  wrote  on  behalf  ^  ' 

of  the  respondent  to  the  petitioner  and  her  father  requenting  the  peti- ' 
tioner  to  retnm  with  the  children  to  her  husliand,  but  she  declined  to  f 

comply  with  this  request    At  the  end  of  June,  1897,  the  respondent  y     '    nj,^^1\  ^■*'  ""'I 

remaining  in  England  for  the  pnrpose  of  enforcing,  and  so  long  as  may    J 
l»e  necessary  to  determine,  such  rights  aa  he  may  have  ag^ost  the 
petitioner  with  regard  to  the  children.     In  the  month  of  November, 
1897,  he  settled  the  sam  of  £100  on  each  of  bis  children,  and  made 
them  wards  of  Court  in  Chancery.     He  thereupon  applied  to  North,  J.,  . 

for  an  order  for  the  custody  of  the  children,  which  was  met  by  a  cross-  ^  ,t.  }   ' 

application  on  the  part  of  the  petitioner.     In  the  meantime  Uiese  pro-  H  v^P^^  ^"^  ' 
ceedings  were  commenced,  and  the  respondent  was  served  with  the  ' 
citation  and  petition  in  this  country.    North,  J.,  ordered  the  applicatioD 
I  Put  of  the  opinion  U  omitted.  —  En. 


came  to,  and  has  since  resided  in,  England,  but  I  nnderstand  he  has 

not  taken  np  a  permanent  residence  here,  and  has  only  come  to  and  is  v^  g j- «■  ■  ■  —   ,   ;  , 
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before  him  to  stand  over  until  after  the  tie  term!  nation  of  this  suit.  The 
qnestiOD  to  be  decided,  therefore,  ia  whether  or  not  this  court  can 
entertain  a  suit  for  judicial  separation  by  the  petitioner  against  the 
respondent  in  the  ci  run m stances  above  stated.  .  .  . 

The  court  does  not  now  pronounce  a  decree  of  dissolution  where  the 
*>-  parties  are  not  domiciled  in  this  country,  except  in  favor  of  a  wife  de- 
serted by  her  husband,  or  whose  husband  has  so  conducted  himself 
towards  Ler  that  she  is  justified  in  living  apart  from  him,  and  who,  up 
to  the  time  when  she  was  deserted  or  began  so  to  be,  was  domiciled 
with  ber  husband  in  this  country,  in  which  case,  without  necessarily 
resorting  to  the  American  doctrine  tbat  in  such  circumstances  a  wife 
may  acquire  a  domicile  of  her  own  in  the  country  of  the  matrimonial 
home,  it  is  considered  that,  in  order  to  meet  the  injustice  which  mtglit 
be  done  by  compelling  a  wife  to  follow  her  husband  from  country  to 
countrj',  he  cannot  be  allowed  to  assert  for  the  purposes  of  the  suit  that 
he  has  ceased  to  be  domiciled  in  this  country.  The  jurisdiction  to 
dissolve  marriages  was  conferred  upon  this  court  by  the  Matrimonial 
Causes  Act,  1857,  and  although  that  act  does  not  expressly  make 
domicile  a  test  of  jurisdiction,  that  test  is  applied  by  the  court  to  the 
exercise  of  jurisdiction  in  cases  of  dissolution  of  marriage.  It  is  de- 
rived from  the  principles  of  private  internatioual  law,  an  adherence  to 
which  is  necessary,  as  Lord  Penzance  said  in  Wilson  ».  Wilson,  L.  R. 
2  P.  &  M.  435,  at  p.  442,  in  order  to  "  preclude  the  scandal  which 
arises  when  a  man  and  woman  are  held  to  be  man  and  wife  in  one 
country  and  strangers  in  another."  These  principles  are  expounded 
by  many  Jurists  in  this  and  other  countries.  They  are  based  on  the 
principle  that  a  person's  status  ought  to  depend  on  the  law  of  bis  domi- 
cile, though  there  may  be  limitations  and  exceptions  to  this  principle : 
see  Dicey's  Conflict  of  Laws,  1896,  cap.  18,  p.  474,  et  eeq.  (conf. 
Savigny,  a.  S62,  Guthrie's  translation,  2d  ed.  p.  148). 

The  jurisdiction  in  suits  other  than  suits  for  dissolution  of  marriage 
is  oonfeiTed  on  the  court  by  the  6th  section  of  the  act  afoivsiud.  By 
other  sections  judicial  separation  is  substituted  for  the  old  divorce  a 
mensa  et  thoro,  and  a  new  ground  for  separation,  namely,  desertion 
without  cause  for  two  years  and  upwards,  is  added.  Sect.  22  provides  as 
follows:  "In  all  suits  and  proceedings  other  than  proceedings  to  dissolve 
any  marriage,  the  said  couft  ehail  proceed,  and  act,  and  give  relief  on  prin- 
ciples and  rules  which,  in  the  opinion  of  the  said  court,  shall  he  as  nearly 
as  may  be  conformable  totbe  principles  and  rules  on  which  the  Ecclesiasti- 
cal Courts  Lave  heretofore  acted  and  given  relief,  but  subject  to  the  pro- 
visions herein  contained,  and  to  the  rules  and  orders  under  this  act" 
There  are  do  special  provisions  of  the  act  or  rules  or  orders  which 
directly  affect  the  present  question.  The  present  suit  is  for  judicial 
separation  on  the  ground  of  cruelty.  Before  the  act  it  would  have 
been  a  suit  for  divorce  a  mensa  et  thoro  on  the  same  ground,  and  the 
inquiry  is  as  to  the  principles  and  rules  on  which  the  Ecclesiastical 
Couri;s  would  have  acted  in  Llie  circumstances.     The  petitioner  main- 
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tains  that  the  test  of  domicile  is  not  applicable  as  in  a  suit  for  dissolu- 
tion of  marriage,  and  that  the  Ecclesiastical  Courbi  would  liave  given 
her  relief  where  she  and  her  husband  are  both  residing  iu  England  in  the 
circumstances  proved,  whereas  the  respondent  maintains  that  no  relief 
would  have  been  given  because  the  patties  are  not  domiciled  in  England, 
and  no  act  of  crueltj-  lias  heen  proved  within  the  jurisdiction.  .  .  . 

Moat  of  the  writera  on  private  international  law  and  the  conflict  of 
laws  treat  at  length  the  question  ofthe  laws  and  principles  upon  which 
the  disHolability  or  indissolubility  of  marriage  depends,  hut  there  is  little  - 
to  be  found  in  the  works  of  such  writers  on  the  question  of  Jurisdiction  to  ' 
decree  the  separation  or  divorce  a  tnensa  et  thoro  of  married  persons  who 
are  residing  but  not  domiciled  in  the  countrj'  of  the  forum.  The  reasons 
are  not  far  to  seek.  Dissolution  of  marri^e  has  been  permitted  fn 
some  States  and  not  in  others,  and  boa  been  allowed  in  some  States  on 
grounds  different  from  Hiose  on  which  it  could  he  obtained  in  Others. 
There  has  been  want  of  unanimity  as  to  the  forum  which  ought  to  take 
cognizance  of  the  question  of  divorce,  and  as  to  the  laws  to  be  applied 
and  the  recognition  to  be  accorded  in  one  State  to  a  decree  of  dissolu- 
tion of  marriage  pronounced  in  another.  Persons  domiciled  in  a  coun- 
try where  divorce  has  not  been  permitted,  or  only  permitted  on  certain 
grounds,  have,  in  order  to  obtain  divorces,  temporarily  resided  or 
assumed  domicile  in  another  country  where  divorce  has  been  permitted 
or  more  easily  obtained  than  in  the  former  country.  Hence  numerous 
difficult  and  varied  questions  have  arisen  and  been  discussed  in  re- 
ported cases  and  by  different  jurists  upon  the  question  of  dissolution 
of  marriage.  But  in  practice  suits  for  judicial  separation  or  divorce  a 
menaa  et  thoro  and  restitution  of  conjugal  rights  do  not  appear  to  have 
given  rise  to  similar  difSculties,  and,  therefore,  coses  and  discussion! 
as  to  jurisdiction  in  these  suits  are  not  often  met  with.  Snch  suits 
generally  occur  before  the  tribunals  of  the  country  in  which  the  partjes 
are  in  fact  domiciled,  and  a.  case  like  that  before  me  was  not  so  likely 
to  occur  in  former  days  as  at  the  present  time,  when  laige  numbers  of 
pe(^le  arc  to  be  found  residing  for  more  or  less  lengthy  periods  away 
fVom  the  place  of  their  domicile.' ...  . 

I  conclude  from  the  writers  to  whom  I  have  referreil  that  most  oft...  ^^ 
them  are  disposed  to  consider  that  the  courts  of  the  country  in  whichJ' ''       , 
the  parties  are  living,  though  not  domiciled,  ought  to  have  the  right  fnl  ^i  v.* ' 
a  matrimonial  suit  to  afford  protection  to  an  injured  party  fh>m  tbm  J 
cruelty  of  the  other  party. 

Lord  Hnnnen  may  possibly  have  had  snch  a  case  in  his  mind  when, 
in  giving  judgment  in  Firebrace  v.  Firebrace,  (1878)  4  P.  D.  63,  he 
said,  "  The  domicile  of  the  wife  is  that  of  the  husband,  and  her  remedy 
for  matrimonial  wrongs  must  be  usually  sought  in  the  place  of  that 

'  ThB  learned  juilKe  here  cited  and  examined  i  Phil.  Int  L  382  ;  Burge,  Colon. 
Laws,  ees  ;  Biahop,  Mar.  k  Div.  s.  15S  ;  Gutlirie's  Bar's  I'nv.  Interuat.  Law,  3S1  ; 
Westlake,  Prir.  Intemat.  Uw.  *.  47 ;  Ftuer,  Hoab.  4  Wif^  1294 ;  Wharton,  Confl. 
Laws,  a.  210.  —Ed. 
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domidle ; "  bat  added :  "  It  is  not,  however,  inconsistent  with  this  prin 
(nple  that  a  wife  should  be  allowed  ia  some  cases  to  obtain  relief  against 
her  husband  in  the  tribanal  of  the  country  in  which  she  is  resident, 
thoDgh  not  domicilect."  4  P.  D.  at  p.  67.  That  was  a  suit  for  resti- 
tution of  conjugal  lights  where  the  respondent,  the  husband,  who  was 
domiciled  in  Australia,  had  left  England  before  the  institution  of  the 
suit,  and  it  was  held  that  the  court  had  not  jurisdiction  over  him  after 
he  left  this  country,  and  that  the  suit  coald  not  be  maintained.  Had 
he  remained  in  England  it  would  seem  from  the  cases  of  Newton  p. 
Newton,  (1885)  11  P.  D.  11,  and  Thornton  v.  Thornton,  (1886)  11  P.  D. 
176,  that  the  suit  could  have  been  maintained.  In  the  recent  case  of 
Christian  o.  Christian,  (1897)  78  L.  T.  86,  the  President  said  that  a 
suit  for  judicial  separation  may  be  founded  upon  matrimonial  residence 
only  as  distinguished  by  our  law  from  domicile. 

Having  considered  sufficiently  for  the  purposes  of  the  case  the  opin- 
ions of  the  jurists  above  mentioned,  it  is  necessary  that  I  should  revert 
to  the  22d  section  of  the  Act  of  1857,  which  requires  the  court  in  such 
a  suit  as  the  present  to  act  conformably  to  the  principles  and  rules  on 
which  the  Ecclesiastical  Courts  bad  theretofore  acted  and  given  relief. 
There  are  several  works  which  deal  more  particularly  with  the  juris- 
diction and  mode  of  proceeding  in  the  Ecclesiastical  Courts  —  e.g.. 
Bum's  Ecclesiastical   Law.  ed.  1842,  Bc^ers's  Ecclesiastical  Law,  ed 
1849,  Shelfurd's  Law  of  Marri^e  and  Divorce,  ed.  1841,  and  older 
works,  such  as  Godolpbin's  Abridgment ;  but  I  cannot  trace  in  them 
any  statement  upon  the  precise  point  in  question,  and  the  principles  to 
govern  it  must  be  deduced  from  the  general  principles  and  practice  of 
the  courts.    These  are  stated  in  general  terms  so  far  as  concerns  the 
matter  under  consideration  by  James,  L.  J.,  in  his  judgment  above  re- 
ferred to,  see  Niboyet  e.  Niboyet,  4  P.  D.  1  at  p.  3,  where  the  jurisdiction 
of  theConrt  Christian  is  considered,  and  it  is  pointed  out  that  the  Church 
and  its  jurisdiction  had  nothing  to  do  with  the  original  nationality  or 
acquired  domicile  of  the  parties,  that  residence  as  distinct  from  casual 
presence  on  a  visit  or  in  ititiere  was  an  important  element,  but  that 
residence  had  no  connection  with  or  little  analogy  to  the  question  of  a 
person's  domicile. 
I      .     In  my  opinion,  if  the  parties  had  a  matrimonial  home,  but  were  not 
1      tdomiciled  within  the  jurisdiction  of  an  Ecclesiastical  Conrt,  that  court 
( >  ,    ;      Iwould  have  interfered,  if  the  parties  were  within  the  Jurisdiction  at  the 
,  ■ .     Icommencement  of  the  suit,  to  protect  the  injured  party  against  the  other 

{\^  :  :  ,-    '         Jparty  in  respect  of  the  adultery  or  cruelty  of  the  latter,  and  I  can  find 

'    '    '^    I  '        '         |no  authority  for  the  su^estion  made  by  the  respondent's  counsel  that 
I     ^  '        '  Isuch  interference  would  be  limited  to  cases  irtiere  the  offence  com- 

\  <'  'p'^i')^'^  °^  ^^  committed  within  the  Jurisdiction.     In  Warrender  v. 

^Warrender,  (1836)  2  CI.  &  F.  488,  at  p.  662,  Lord  Lyndhurst  said: 
"  The  law,  either  in  this  country  or  in  Scotland,  makes  no  distinction 
,  in  respect  of  the  place  of  the  commission  of  the  offence."     Although 

\    '  tlie  Ecclesiastical  Courts  could  not  extinguish  the  mutual  obligations  of 
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huabaad  and  wife,  they,  acting ^o  aaivie  aniTom,  suspended  Uiese  obli-    A/-'^ 
gations  in  order  to  protect  and  reliflre  the  injured  party.   It  could  make    *'^- 
no  dtflbrence,  where  the  parties  were  residing  wiUiin  the  JnrisdicUon, 
that  the  neceasity  for  protection  and  relief  arose  in  consequence  of 
adultery  committed  by  the  wrong-doer  while  temporarily  outside  the 
Jurisdiction,  or  of  cruelty  committed  while  the  parties  were  temporarily 
outside  the  Jurisdiction,  and  the  apprehension  of  farther  acts  of  cruelty  I 
tematned.     If  the  partiea  were  within  the  jorisdictjon,  and  the  necessi-  \ 
ties  of  the  case  demanded  that  one  of  them  should  be  protected  agunst  j 
A  mabimonial  wrong  done  by  the  other  of  which  the  courts  would  take  ' 
Oc^izaoce,  I  cannot  doubt  that  the  courts  would  hare  interfered.    The 
case  of  Manning  v.  Manning,  (1871)  L.  R.  2  P.  &  M.  228,  which  was 
relied  upon  by  the  respondent's  connael,  is  no  authority  against  this 
Tien,  because  in  that  case  the  respfondent  was  not  within  the  Jurisdic- 
tion of  the  court,  and  the  petitioner  was  held  not  to  be  a  h<mafide 
resident  in  England.    If  the  respondent's  contention  be  correct  no 
decree  of  Judicial  separation  could  be  made,  even  in  cases  like  Niboyet 
V.  Niboyet,  4  P.  D.  1,  where  the  parties,  though  not  domiciled,  were 
resident  for  years  in  this  country. 

Then,  does  the  present  case  fsll  within  the  principles  and  rules  upon 
which  the  courts  have  acted  ?  I  think  it  does.  The  wife,  an  English- 
woman, whose  domicile  of  origin  was  English,  and  who  baa  resided  at 
times  in  England  with  her  husband,  is  forced,  by  the  cruelty  committed 
in  Italy  by  her  husband,  a  domiciled  Australian,  to  seek  the  protection 
of  her  parents  in  England.  Though  legally  domiciled  in  Anstralia,  as 
a  matter  of  fact  she  has  been  forced  to  separate  herself  from  her  hns-  ^ ,  .  i  - 
band  and  establish  herself  in  a  home  of  her  own  in  this  country.  She  p^  ' 
and  her  husband  are  both  within  the  jurisdiction.  She  has  been  re- 
quired to  return  with  her  children  to  her  husband,  and  ia  afraid  to  do 
so  owing  to  her  apprehension  of  a  repetition  of  the  acts  of  cruelty  which 
have  been  committed  against  her  while  they  were  living  together  abroad. 
It  ia  against  the  repetition  of  apprehended  acts  of  cruelty  that  the  court 
grants  its  protection,  and,  unless  the  court  interferes,  there  is  notiiing 
to  prevent  the  hnsband  from  forcing  himself  npon  his  wife  and  placing 
her  in  a  position  in  which  ahe  may  be  subjected  to  further  acts  Qf 
cruelty.  The  status  of  married  persona  within  the  country  ia  recog-r^y-'- 
nized.  Performance  of  the  dntiee  arising  fh>m  the  marriage  tie  sbouldi 
be  required,  and  protection  afforded  against  an  abuse  of  the  position 
resulting  from  that  tie  where  necessary.  Police  protection  is  an  in- 
adequate remedy. 

It  may  be  objected  that  a  decree  of  judicial  separation  affects  tlie 
status  of  the  parties,  and  that  a  change  of  status  onght  on  principle 
only  to  be  effected  by  the  courts  of  the  domicile.  But  the  relief  is  to  be 
given  on  principles  and  mles  which,  in  the  opinion  of  the  court,  shall 
be  as  nearly  as  may  be  conformable  to  the  principles  and  rules  on 
which  the  Ecclesiastical  Courts  gave  relief.  According  to  those  prin- 
ciples and  rules  cruelty  and  adultery  were  grounds  for  a  sentence  of 
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divorce  a  metua  et  thoro  whiob  did  DOt  dissolve  the  marriage,  but 
merely  suspended  either  for  a  time  or  irithout  limitation  of  tjme  some 
of  the  obligations  of  the  parties.  The  sentence  commonly  separated 
tbe  parties  until  the}'  should  be  reconciled  to  each  other.  The  relation 
of  marriage  still  subsisted,  and  the  wife  remained  a  feme  covert.  A 
moman  divorced  by  the  court  a  menea  et  thoro  and  living  separate  and 
apart  from  her  husband  could  not  be  sned  as  a  feme  sole  (see  Lewis  v. 

J.ee,  1824,  3  B.  &  C.  291).  Tbe  effect  of  the  sentence  vas  to  leave 
30  legal  statue  of  the  parties  unchanged.  Although  a  sentence  of  Jadi- 
iai  separation  is  to  have  the  effect  of  a  divorce  a  metiea  et  thoro  under 
the  old  law  (s.  16  of  tbe  Act  of  1857),  and  also  the  further  effect  of 
Tplacing  tbe  wife  in  the  position  of  a  feme  sole,  with  respect  to  property 
I  which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her, 
Sfrom  the  date  of  the  sentence  and  whilst  tbe  separation  continues,  and 
[also  for  the  purposes  of  contract  and  wrongs  and  injuries  and  sning 
niid  being  sued  during  that  period  (ss.  25  and  26  of  the  Act  of  1857) ; 
yet  as  the  relief  to  be  given  now  is  to  be  given  according  to  the  prin- 
ciples and  rales  in  force  in  tbe  Ecclesiastical  Courts,  I  am  of  opinion 
that  the  effect  of  tbe  said  ss.  25  and  26,  if  they  affect  a  wife's  status 
'  within  tiie  meaning  of  tbe  term  aa  applied  to  the  principles  under  con- 
sideration, which  is  donbtfnl,  is  not  to  deprive  the  court  of  the  power 
to  grant  relief  in  cases  where  it  would  have  been  granted  by  the  Eccle- 
siastical Courts. 

It  may  be  further  objected  that,  as  domicile  is  considered  a  test  of 
jurisdiction  in  coses  of  dissolntion  of  marriage,  in  order  that  the  decree 
may  be  recc^ized  in  countries  other  than  that  of  the  domicile,  for  the 
same  reason  a  similar  test  should  be  applied  in  cases  of  judicial  separa- 
tion. But  the  reasons  which  apply  in  the  one  case  are  not  applicable 
to  the  other;  and  even  if  the  principle  should  be  established  that  the 
courts  of  the  country  of  the  domicile  of  the  parties  ore  Uie  only  courts 
which  can  pronounce  a  decree  of  judicial  separation  which  ought  to  be 
recc^ized  in  other  countries,  in  my  opinion,  no  valid  reason  can  be 
urged  against  the  conrta  of  a  country,  in  which  a  bnsbaod  and  wife  are 
actually  living,  pronouncing  a  decree  which  will  protect  the  one  agwnst 
the  other  so  long  as  they  remain  within  tiie  jurisdiction. 

In  tbe  present  case  the  wife's  domicile  is  legally  in  Auab^ia,  bat^  aa 
a  matter  of  fact,  she  has  justifiably  separated  herself  from  her  husband 
anil  made  her  home  in  England,  and  it  Is  in  England  that  she  now  re- 
quires protection.  He  has  come  here  and  subjected  himself  to  the 
jnrisdiclion  of  the  courts  of  this  country.  Could  anything  be  more 
unreasonable  than  for  this  court  to  hold  that  it  has  no  power  to  suspend 
tbe  wife's  obligation  to  live  with  her  husband  while  in  this  conntry,  and 
leave  her  to  proceed  in  the  courts  in  Australia  to  protect  herself  i^ainst 
her  husband  in  England?  It  may,  I  think,  be  safely  laid  down  that 
the  Ecclesiastical  Courts  would  formerly,  and  this  court  will  now,  inter- 
fere to  protect  a  wife  ngninst  the  cruelty  of  her  husband,  both  t>eiog 
within  the  jurisdiction,  when  the  necessities  of  the  caae  reqnire  sach 
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Intervention.  I  therefore  hold  that  this  court  has  Jurisdiction  to  enter- 
tain this  soit,  and  I  pronounce  a  decree  of  judicial  separation  in  favor 
of  the  petitioner  with  costs.  Having  held  that  the  court  has  Jurisdic- 
tion to  entertain  the  suit,  I  think  it  follows  that  the  court  has  jurisdigtioa 
under  the  powers  expressly  conferred  upon  it  b;  the  35th  section  of  the 
said  Act  of  1857,  and  the  ith  section  of  the  Matrimonial  Causes  Act,!  jlJLf 
1859,  to  make  provision  for  the  custody  of  the  children  of  the  marriage  ;|  tM^, 
and,  as  I  have  heard  the  case,  it  is  proliably  more  convenient  that  ll 
should  dispose  of  this  matter  rather  than  leave  it  for  further  contest  in 
the  chancery  proceedings.  I  will  hear  any  application'  relating  to  the 
children  in  chambeiB. 


V 
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DITSON  f.    DITSON.T 
SuPBKHE  Court  of  Bbode  Island.     ISStt 
[lUpOTl^  A  Rhode  Island,  ST.] 

AuEa,  C.  J.'   It  is  a  well-settled  principle  of  general  law  upon  this  ^     tf*^^^~^\       A  ^-t^ 
subject,  that  the  tribunals  of  a  country  have  no  juriadiction  over  a    'ifriQ     ,    (>>*    ^^,  c*' 
cause  of  divorce,  wherever  the  offence  may  have  occurred,  if  neither  j»*^         ^-J 
of  the  parties  has  an  actual  bona  fide  domicile  within  its  territory;  >?^W-     ^m 
and  this  holds,  whether  one  or  both  the  parties  be  temporarily  resid-       ^^fZJ.  K"' 
ing  within  reach  of  the  process  of  the  court,  or  whether  the  defend- (3)  W"*^  I 
ant  appears  or  not,  and  aubmita  to  the  suit.     Thla  necessarily  resnlta 
from  the  right  of  every  nation  or  State  to  determine  the  status  of  its 
own  domiciled  citizens  or  subjects,  without  interference  by  foreign 
tribunals  in  a  matter  with  which  they  have  no  concern.     Bishop  on 
Marriage  and  Divorce,  g  721,  p.  721,  2d  ed.  and  cases  cited.     We 
entirely  agree  with  the  judgment  given   by  the  Supreme  Court  of 
Massacbuaettfl  on  this  point,  in  the  well-considered  caae  of  Hanover 
V.  Turner,  14  Mass.  227,  2S1,  in  which  both  this  rule,  and  the  reason 
for  it  are  stated  with  that  precision  and  largeness  of  view,  which 
indicate  that  the  court  fully  comprehended  the  question  before  them 
as  a  question  of  general  law;  a  kind  of  praise  which  cannot,  with 
any  justice,   be   bestowed  npon   many  American  cases  upon  this  .     V^^ 

important  and  interesting  subject.  ...  >        t  i^^  ,4 

The  question  raised  by  the  case  at  bar,  and  for  the  decision  of\ ,     ,W.' "  .^  *^  \' 
which  in  the  aOlrmative  this  court  is  said  by  tie  Supreme  Court  o'i  W""  (^  \ "'     .:   ' ' 
Maasaohusetta  in  Lyon  v.  Lyon,   2  Gray,  867,  to  have  pronounced  |J|^' \  ,,'^i  ^     ' 
a  decree  in  favor  of  Mrs.  Lyon  void  upon  general  principlea  of  law,  1^  t^' 
is,  whether  the  bona  fide  domicilation  of  the  petitioning  party  in  this  r^      i 
State  is  sufficient  to  give  this  court  Jnrisdiction  to  grant  a  divorce  aj  ft'" 
vitKulo,  although  the  other  party  to  tiie  marriage  to  be  dissolved  has! 
never  been  subject  to  our  Jurisdiction,  never  been  personally  served' 
'  Part  ot  tbfl  opinioo  onl;  U  givco.  —  Ed 
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with  notice  of  the  petition  within  the  State,  or  appeared  and  answered 
to  the  petitioQ,  upon  conBtmctive  notice,  or  npon  being  served  with 
personal  notice  of  it,  out  of  the  State?  In  other  words,  the  qnestion 
is,  wliethei-,  a§  a  matt«r  of  general  law,  a  valid  decree  of  divorce  a 
vinculo  can  be  passed  in  favor  of  a  domiciled  citizen  of  the  State, 
apon  mere  constructive  notice  to  the  foreign  or  non-resident  party 
to  the  man-iage,  against  whom,  or  to  dissolve  whose  marital  rights 
over  or  upon  the  petitioner,  the  aid  of  the  court  is  invoked?  .  .  . 

It  is  undoubtedly  true,  as  a  common-law  principle,  applicable  to 
;be  judgments  of  its  courts,  that  they  bind  only  parties  to  them,  or 
'persons  in  such  relation  to  the  parties  and  to  the  subject  of  tbe  judg- 
ment, as  to  be  deemed  privies  to  it.  The  rule  of  this  system  of 
jurisprudence,  which  brings  privies  within  tbe  operation  of  the  notice 
served  upon  the  principals  to  a  Judgment  and  binds  them  by  its 
effects,  is  founded  upon  quite  as  clear  a  policy,  and  is  sanctioned  by 
quite  as  complete  justice,  as  that  which  renders  the  judgment  obliga- 
tory upon  those  whom  they  represenl.  It  is  founded  upon  the  great 
^policy  ut  sit  finis  litum,  and  upon  the  necessity,  to  carry  out  this 
(policy,  that  the  future  and  contingent  representatives  of  tbe  parties 
in  relation  to  the  subject  of  the  judgment  should  be  bound  by  it 
Again,  there  is  no  system  of  jurisprudence,  which,  founded  as  tbe 
Jurisdiction  of  the  court  is  upon  the  personal  service  of  the  subpcena, 
is  more  special  in  its  requisition  that  all  parties  interested  should 
~ie  served  in  the  suit,  in  order  to  be  bound  by  the  decree,  than  that 
Iministered  by  the  English  chancery;  yet  even  in  this  court,  from 
j^-'^  ,^'  the  same  policy,  and  upon  the  same  necessity,   the   first  tenant   in 

V^  tail,  or  the  Srst  person  entitled  to  the  inheritance,  if  there  be  no 

tenant  in  tail  living,  or  even  the  tenant  for  life,  as  the  only  repre- 
aentatire  to  be  found  of  the  whole  inheritance,  by  his  appearance  to 
the  suit  binds  to  the  decree  in  it  all  those  subsequently  and  con- 
tingently interested  in  the  estate;  the  court,  in  administering  this 
rule  of  representation  of  parties,  taking  care  ouly  that  the  repre- 
sentative be  one  whose  interest  in  the  subject  of  the  suit  is  such  as 
to  insure  his  giving  a  fair  trial  to  the  question  in  contestation,  the 
t,^^  decision  of  which  is  to  affect  those  who  remotely  or  contingently  take 
^    -  after  him.     Again,  there  is  the  large  class  of  proceedings  in  rem,  or 

Vf*  quati  in  rem,  known  especially  to  courts  administering   public  or 

general  law,  and  borrowed  from  thence  into  every  system  of  Jurispra- 
dence  in  which,  the  jurisdiction  being  founded  upon  the  possession 
of  the  thing,  tbe  decree  binds  all  interested  in  it,  whether  within  or 
without  the  jurisdiction  of  the  nation  setting  up  the  court,  and 
whether  personally  or  constructively  notified  of  the  institution  or  cur- 
rency of  the  proceeding.  This,  too,  is  founded  upon  a  necessity  or 
high  expediency,  since,  without  it,  a  prize  or  instance  court,  for 
example,  could  not,  so  scattered  or  concealed  are  the  parties  inter- 
ested, perform  any  of  the  functions  for  which,  by  the  general  or 
public  law,  it  is  set  up.     Proceedings  of  this  nature  must,  we  think, 
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be  familiar  to  the  courts  of  MassachaBetts ;  and  probably  not  a  day 
passes  in  which  things  within  theit  jurisdiction  are  not,  by  direct 
attachment  or  garnishee  proceBS,  seized,  attached,  condemned,  and 
Bo]d  under  their  jndgments,  without  other  than  constnictiTe  notice 
to  the  non-reeident  owners  of  them,  in  order  that  these  courts  may 
do  Justice  to  their  own  citizens,  or  even  to  alien  friends,  properly 
applying  to  them  for  relief.  Here,  too,  necessity  requires  the  courts 
to  dispense  with  personal  notice,  in  order  to  give  eSect  to  their 
judicial  orders;  since  otherwise,  the  State  might  be  full  of  the  prop- 
erty of  oon-residents  and  aliens,  applicable  to  all  purposes  except 
the  commanding  ones  of  justice.  Without  doubt,  in  these  and  other 
like  cases,  the  general  law  in  dispensing  with  personal  notice  from 
necessity,  requires  some  fair  approximation  to  it,  by  representation, 
substitution,  or  at  least  such  publicity,  as  under  the  circumstances,  is 
proper  and  possible,  or  the  proceeding  will  be  regarded  as  a  fraud  upon 
the  rights  of  the  absent  and  unprotected,  —  a  robbery  under  the  forms 
of  law,  and  so  a  fraud  upon  law  itself.  It  is,  however,  a  very  narrow 
view  of  the  general  law,  it  is  to  form  a  very  low  estimate  of  the  wisdom 
which  directs  its  administration,  to  suppose,  that  when  it  can  do  justice 
to  those  witiiin  its  jurisdiction  and  entitled  to  its  aid  only  by  dispensing 
with  pergonal  notice  to  those  out  of  it,  and  substituting  instead  what  ii 
possible  for  notice  to  them.  It  is  powerless  to  do  this,  and  so,  powerless 
to  help  its  own  citizens  or  strangers  within  its  gates,  however  stronf) 
may  be  their  claims  or  their  necessities.  Such  a  sacrifice  of  substance 
to  shadows,  of  the  purposes  to  the  forms  of  justice,  might  mark  the 
ordinances  of  a  petty  municipality,  but  could  hardly  be  supposed  to 


characterize  the  system  of  general  law.  J  ^"^""^'^  ~ 


Now,  marriage,  in  the  sense  in  which  it  is  dealt  with  by  a  decree  of    .  "X^j,^  "\ 
divorce,  is  not  a  contract,  but  one  of  the  domestic  relations.     In  strict- 'T''*^  jl"  i-   "^ 
ness,  tiiough  formed  by  contract,  it  signifies  the  relation  of  husband  and    ^  ,^jU 
wife,  deriving  both  its  rights  and  duties  iVom  a  source  higher  than  any 
contract  of  which  the  parties  are  capable,  and  as  to  these  uncontrollable 
by  any  contract  which  they  can  make.     When  formed,  this  relation  is 
no  more  a  contract  than  "  fatherhood  "  or  "sonship  "  is  a  contract.     It 
is  no  more  a  contract  than  serfdom,  slavery,  or  apprenticeship  are  con- 
tracts, the  latter  of  which  it  resembles  in  this,  that  it  is  formed  by  con- 
tract.   To  this  relation  there  are  two  parties,  aa  to  the  others,  two  o 
more,  interested  without  doubt  in  the  existence  of  the  relation,  and  ao 
interested  in  its  dissolution.    These  parties  are  placed  by  the  relation 
in  a  certain  relative  state  or  condition,  under  the  law,  as  are  parents ., 
and, children,  masters  and  servants ;  and  as  every  nation  and  State  hagi' 
an  ezdusive  sovereignty  and  jurisdiction  within  its  own  territory,  so  itL 
has  exclusively  the  right  to  determine  the  domestic  and  social  condition! 
of  the  person  domiciled  within  that  territory'.     It  may,  except  so  far  ai 
checked  by  constitution  or  treaty,  create  by  law  new  rights  in,  or  im- 
pose new  duties  upon,  the  parties  to  these  relations,  or  lessen  both 
rights  and  duties,  or  abrogate  them,  and  so  the  legal  obligation  of  the 
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relalioD  which  involves  them,  alb^ether.  This  it  may  do,  with  ttie 
exception  above  stated,  as  in  some  relations,  by  law,  when  it  wills; 
declaring  that  tlie  legal  relation,  of  master  and  slave,  for  Instance,  sbaU 
cease  to  exist  within  its  jurisdiction,  or  for  what  causes  or  breaches  of 
duty  in  tlie  relation,  this,  or  the  legal  relation  of  husband  and  wife,  or 
of  parent  and  cliild,  may  be  restricted  in  their  rights  and  dtiUes  or  alto- 
gether dissolved  through  the  judicial  intervention  of  its  courts.  The 
right  to  govern  and  control  persons  and  things  within  the  State,  sup- 
poses the  right,  in  a  Just  and  proper  manner,  to  fix  or  alter  the  statoa 
of  the  one,  and  to  regulate  and  control  the  disposition  of  the  other ; 
nor  is  this  sovereign  power  over  persons  and  things  lawfully  domidlod 
and  placed  within  the  jnriacliction  of  the  State  diminished  by  the  fact 
that  there  are  other  parties  interested  through  some  relation,  in  tho 
status  of  these  persons,  or  by  some  claim  or  right,  in  those  things,  who 
is  out  of  the  jurisdiction,  and  cannot  be  reached  br  its  process.  No 
one  doubts  this,  as  a  matter  of  general  law,  with  regard  to  ±e  other  do- 
'meelac  relations,  and  what  special  reason  is  there  to  doubt  it,  as  to  the 
relation  of  husband  and  wife  ?  The  slave  who  flees  from  Vii^nia  to 
Canada,  —  no  treaty  obliging  his  restoration  —  or  who  is  brought  by 
his  master  thence  to  a  ^e  State  of  the  Union  —  no  constitntional  pro- 
tyision  enforcing  his  return  —  flods  his  status  before  the  law  in  the  new 
llorisdiction  be  has  entered  changed  at  once ;  and  no  one  dreams  that 
tthis  result  of  a  new  domicile  and  the  new  laws  of  it,  is  less  legally  certun 
land  proper  as  a  matter  of  general  law,  because  the  master  ia  out  of  the 
new  Jurisdiction  of  his  slave,  and  is  not,  or  cannot  be  cited  to  appear 
and  attend  to  some  formal  ceremony  of  emancipation.  It  is  true  that 
slavery  is  a  partial  and  peculiar  institution,  not  generally  recf^nlzed 
by  the  policy  of  civilized  nations ;  whereas  marriage,  in  some  form,  is 
coextensive  with  the  race,  and,  as  a  relation,  is  nowhere  so  restrictive 
and  so  binding  in  its  obligations  as  amongst  the  most  truly  civilized 
portions  of  it.  Yet  each  nation  and  state  has  its  peculiar  law  and  pol- 
icy as  to  the  mode  of  forming,  and  the  mode  and  causes  forjndidally 
dissolving  this  hist  relation,  according  to  its  right ;  and  all  that  other 
$tat«a  or  nations,  under  the  general  law  which  pervades  all  Christen- 
dom can  properly  demand  is,  that  in  the  exercise  of  its  dear  right  in 
this  last  respect  as  to  its  own  citizens  and  subjects,  it  should  pay  aU, 
and  no  more  attention,  than  is  practicable  to  the  competing  rights  and 
interests  of  their  citizens  and  subjects.  It  should  give  the  non-residents 
and  foreigners,  parties  to  such  a  relation  of  general  legal  sanctity  as  to 
persons  of  the  like  description  interested  in  property  within  its  territory, 
the  rights  to  which  are  also  everywhere  recognized,  at  least  such  notice 
by  publicity  before  it  proceeds  to  Judicial  action,  as  can,  under  such 
circumstances,  be  given  consistently  with  any  judicial  action  at  all  effi- 
cient for  the  purposes  of  justice.  To  say  that  the  general  law  inexorv 
bly  demands  personal  notice  in  order  to  such  action,  or,  still  worse, 
demands  that  all  parties  interested  in  a  relation  or  in  property  subject 
to  a  jurisdiction  should  be  physically  within  that  Jurisdiction,  is  to  lay 
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down  a  rule  of  law  incapable  of  execution,  or  to  make  the  executJon  of 
lawa  <h:peudent  not  upon  the  claims  of  justice,  but  upon  the  cliance 
locality',  or,  what  is  worse,  upon  the  will  of  tbose  most  interested  to 
defeat  it. 

It  is  evident,  upon  examiuing  the  statutes  of  the  different  States  otd  « 
the  Union,  that  legislation  vesting  Jurisdiction  for  divorce  in  their  conrta 
has  followed  no  principle  of  general  law  in  this  respect  whataoever ; 
some  statutes  making  the  jurisdiction,  or  supposing  it  to  depend  upon 
the  place  of  the  contract,  some  upon  the  plave  of  the  deiicttan,  and 
some,  as  in  this  State,  and  as  they  should  do,  upon  the  domicile  of  the 
wronged  and  petitioning  party.  The  courts  of  each  State  exercise,  as 
they  must,  jurisdiction  upon  the  principles  laid  down  for  them  by  stat- 
ute; and  have  very  little  occasion,  unless  called  upon  to  review  the 
decree  of  some  neighboring  State,  to  attend  to  or  consider  any  general 
principles  pertaining  to  the  subject.  Eng^ed  in  this  latter  task,  they 
are  very  apt  to  confound  the  statute  principles  of  Jurisdiction,  to  which 
they  are  accustomed,  with  the  principles  of  general  law  relating  to  it; 
notwithstanding  the  latter  so  obviously  grow  out  of  the  right  of  every 
State  to  regulate,  in  some  cases  by  law,  and  in  others  by  proper  judi- 
cial action,  according  to  the  nature  of  the  subject,  the  social  condition 
or  status,  as  it  is  called,  of  all  persona  subject  to  its  Jurisdiction.     A  f_ 

singular  instance  of  foigetfulness  of  this  principle  of  "Stat«  sover-  ^  ^'^'^ 

eignty"  is  afforded  by  the  case  of  Hull ».  Hull,  2  Strobh&rt's  Bkiuityo^gK-ii^  I  1/ 
Appeals,  174  ;  in  which  the  right  of  the  State  of  Connecticut  to  dissolve^  i  .^  \,  S^ 
through  its  courts  under  the  law  of  that  State,  a  marriage  there  formed  ^r"^ 
between  two  of  its  own  citizens,  upon  the  petition  of  a  wife  whose  hoa- 
band  had  deserted  her  and  her  children  and  settled  in  South  Carolina, 
constructive  notice  only  having  been  given  to  the  absent  and  abscond- 
ing husband,  was  put  upon  the  ground'that  dissolution  of  the  contract 
of  marriage  upon  such  notice  was  part  of  the  law  of  the  place  of  the 
contract  and  so  part  of  the  contract  itself  The  courts  of  that  State,  it 
aeems,  whilst  foi^etting  the  State  rights  of  their  northern  sister,  stren- 
uously insist  upon  the  rights  of  their  own ;  holding,  according  to  the 
exploded  notion  of  Lolley's  Case,  or  rather  of  MoArthy  v.  McArthy, 
that  a  South  Carolina  marriage  cannot  be  dissolved  out  of  the  State  of 
South  Carolina,  although  any  other  may.  In  Irby  v.  Wilson,  1  Dev.  & 
Bat.  Eq.  R.  568,  576,  under  similar  circumstances,  except  that  in  this 
case  the  wife  was  the  deserting,  and  the  husband  the  petitioning  party, 
the  Supreme  Court  of  North  Carolina  held  tbat  a  Tennessee  divorce  was 
void,  upon  the  ground  hinted  at  in  Lyon  v.  Lyon,  sup.,  to  wit,  tiiat 
such  a  proceeding  being  between  parties,  and  the  wife  having  been 
constructively  notified  only,  although  such  notice  was  all  that  was  possi- 
ble, the  courtsofTennessee  could  notalter  by  way  of  redress  the  status  of 
one  of  its  own  citizens  become  burdensome  to  him  by  the  alleged  cause- 
less and  continued  desertion  of  his  wife.  Upon  the  same  principle,  and 
for  the  same  reason,  of  course,  North  Carolina  could  not  relieve  from 
the  relation  its  citizen,  the  wife,  altbougb  her  husband  might  have  cooh 
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pellecl  ber  to  flee  from  him  to  the  ooly  homo  open  to  her  in  that  State, 
y^y  tbe  grossest  violation  of  the  duties  which  their  relation  to  each  other 
,  ^^^^^^poaed ;  and  thus,  both  these  conterminous  sovereignties  would  be 
.'■''       powerless  for  justice,  over  and  upon  the  call  of  its  respecUve  domiciled 
W^  inhabitant    In  Peonsyivania,  the  jurisdiction  is  made  to  depend  npon 

Jariediction  over  the  offender  at  the  time  of  tbe  offence  (Dorsey  v.  Dor- 
Bcy.  7  Watts,  349),  as  if  the  itiz  loci  delicti  were  to  govern ;  in  Louis- 
iana, upon  like  jurisdiction,  unless  tbe  marrii^e  were  contracted  within 
the  Stato,  when,  we  suppose,  the  ddictum  would  be  regarded  as  a  breach 
of  contract,  if  such  by  the  law  of  Louisiana  in  which  the  contract  was 
entered  into.  Edward  v.  Green,  9  La.  Aon.  B.  317.  Thus,  we  per- 
ceive, that  by  some  courts  marriage  is  treated  as  a  species  of  continuing 
executory  contract  between  the  parties,  the  obligations  of  which, 
and  the  causes  and  even  modes  of  dissolving  which,  are  fixed  by 
the  law  of  the  place  of  contract.  So  sacredly  local  is  it,  in  the  view 
of  some,  that  it  cannot  be  dissolved  but  by  the  courts  of  the  country 
in  which  It  was  formed.  Others,  perceiving,  that  thongh  a  contract, 
it  is  one  nniversally  rect^ized,  acknowledged  the  right  of  foreign  tri- 
bunals to  act  npon  it,  provided  that  in  doing  so,  they  govern  themselves 
Dot  by  the  only  law  which  they,  it  may  be  by  statute,  can  administer, 
but  ascertain  whether  it  has  been  broken,  and  so  ought  to  be  dissolved, 
by  the  Uw  of  the  place  of  the  contract  Some  treat  breaches  of  the 
contract  of  every  degree  as  qwui  crimes,  to  be  punished  only  in  tbe 
\\  place  in  which  they  were  committed,  provided  the  parties  be  then  there 
\j.n^  domiciled;  and  others,  again,  qualify  thb  by  an  exception  in  favor  of 
Y  ^  the  tribunals  of  the  place  of  contract ;  since  there  the  delicto  can  be 

f.  V      1   M    treated  as  breaches  of  the  contract,  if  such  be  the  law  of  the  place  of 
J       K  -gontract    If  marriage  be  a  contract,  or  the  breach  of  it  a  tort,  it  may 
rS>-'        ^'  i^elt  be  asked,  why  are  they  not'at  least  personal  in  their  nature,  and' 
■\jjf'        transitory  in  their  legal  character  ?  passing  with  the  wronged  person 
*  wherever  he  or  she  passes,  for  redress  by  any  tribunal  of  the  civilined 

world,  which  can  obtain  jurisdiction  of  the  person  of  the  covenant 
breaker  or  trespasser  ? 

It  ia  evident  that  fh)m  snch  confusion  of  decisions  and  reasons,  no 
general  principle  worth  considering  can,  by  any  process,  t>e  eliminated. 
Raising  ourselves  above  this  mist  of  misapplied  learning  and  ingenuity, 
and  looking  at  the  matter  simply  aa  it  is,  it  is  obvious  Uiat  marriage,  as 
a  domestic  relation,  emerged  ftom  the  contract  which  created  it,  is 
known  and  recognized  as  such  throughout  the  civilized  world ;  that  it 
gives  rights  and  imposes  duties  and  restrictions  upon  tbe  parties  to  it, 
affecting  their  social  and  moral  condition,  of  the  measure  of  which 
every  civilized  Stato,  and  certainly  every  State  in  this  Union,  is  the  sole 
judge  so  far  as  its  own  citizens  or  subjects  are  concerned,  and  shoald 
be  so  deemed  by  other  civilized,  and  especially  sister,  States  ;  that  a 
State  cannot  be  deprived,  directly  or  indtrectiy,  of  its  sovereign  power 
to  regulate  the  status  of  its  own  domiciled  subjecte  and  citizens,  by  the 
fkct  that  the  snl^ecte  and  citizens  of  other  States,  as  related  to  them, 
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are  latereated  in  tbst  status,  and  in  such  a  matter  has  &  right,  under 
the  general  la vr,  judicially  to  deal  with  and  modify  or  dissolve  this  rela- 
tion, binding  both  parties  to  it  by  the  decree,  by  virtue  of  its  inherent 
power  over  its  own  citizens  and  subjects,  and  to  enable  it  to  answer 
their  obligatory  demands  for  justice ;  and  finally,  that  in  the  exercise 
of  this  Judicial  power,  and  in  order  to  the  validity  of  a  decree  of  divorce, 
whether  a  merua  et  thoro  or  a  vinculo  matrimonii,  the  general  law  does 
not  deprive  a  State  of  its  proper  jurisdiction  over  the  condition  of 
Its  own  citizens,  becaase  non-residents,  foreigners,  or  domiciled  inhabi- 
tants of  other  States  have  not  or  will  not  become,  and  cannot  be  made 
to  become,  personally  subject  to  the  Jurisdiction  of  its  courts ;  but  upon  ' 
ibe  most  familiar  principles,  and  as  illustrated  by  the  most  familiar  anal- 
(^es  of  general  law,  its  coarts  may  and  can  act  conclusively  in  such  a  .      '^>'- 

matter  upon  the  rights  and  interests  of  such  persons,  giving  to  them  /  ^f^^^^ 

such  notice,  actual  or  constructive,  as  the  nature  of  the  case  admits  of,  fj,.f*^  %  ' 
and  the  practice  of  conrta  in  similar  cases  sanctions;  the  purpose  of  '^^' 
such  notice  being  to  banish  the  idea  of  secrecy  and  flraud  in  the  proceed- 
Jog  by  inviting  publicity  to  it,  as  well  as  to  give  to  persons  oat  of  the 
Jurisdiction  of  the  oonrt  every  chance  possible,  nnder  the  clrcnmstances, 
of  appearing  to  the  proceeding,  and  defending,  if  they  will,  their  own 
rights  and  interests  involved  in  it. 

These  views  are  supported  by  the  practice  of  the  States  of  Conaecti- 
cat  and  Tennessee  called  in  question,  as  we  have  seen  by  the  courts  of 
South  and  North  Carolina,  as  probably  by  the  practice  of  many  other 
States,  and  certainly  by  the  long  continued  practice  of  our  own.  They 
are  sanctioned  by  the  well-considered  decision  of  Harding  t>.  Alden, 
9  Greenl.  B.  140,  and  by  that  learned  Jurisconsult,  the  late  Chancellor 
Kent,  in  his  note  on  that  case,  2  Kent* s  Com.,  110,  n.  b,  4th  ed.  'Hiey 
are  otherwise  best  sustained  by  authority.  Tolen  v.  Tolen,  2  Blackf. 
407.  Ouembell  v.  Guembell,  Wright,  286.  Cooper  v.  Cooper.  7  Ohio, 
238.  Mansfield  v.  Mclntyre,  10  ib.  27.  Harrison  e.  Harrison,  19  Ala- 
bama, 499.  Hare  v.  Hare,  10  Texas,  355.  See  also  the  whole  subject 
discussed  in  Bishop  on  Marriage  and  Divorce,  passim,  and  especially 
in  ch.  34  of  that  valuable  work. 

It  may  be  added,  that  the  distressing  consequences  which  otherwise 
might  arise  ttom  the  conflict  of  laws  and  decisions  upon  this  interesting 
and  important  subject  has  been  wisely  provided  against  by  a  clause  of 
the  Constitution  of  the  United  States,  and  can  find  a  remedy  under  it  ^  p    ^  ^ 
in  the  Supreme  Court  of  the  United  States,  as  the  court  of  last  resort,  i^^  \     '       I 
in  cases  demanding  its  application.     By  art  4,  sect.  1,  of  the  Consti-  ^        L     ^^ 
tution  of  the  United  States,  "Full  faitli  and  credit  ahali  be  given  in  each      >\-^ 
State  to  tiie  public  acts,  records,  and  judicial  proceedings  of  every  other 
State."    As  this  has  been  construed  by  the  highest  authority  to  give 
In  every  other  State  the  same  effect  to    a  Judgment  or  decree  of  a 
State  court  that  it  has  in  that  in  which  it  is  rendered  or  passed,  no 
serious  injury  can  be  done  to  the  proper  subjects  of  our  judicial  admin- 
istration by  the  errors  and  mistakes  of  other  courts  with  regard  to  ooi 
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JurisdictioD.  From  the  nature  of  the  topica  constantly  agitated  before 
it,  no  court  in  the  world  is  better  qualified  to  deal  with  queatioDS  of 
general  law,  and  eapeeiallj-  with  one  involving,  as  that  before  ns  does, 
the  rights  of  a  State  of  the  Union  ;  and  under  the  trained  qualiBcations 
of  the  tnembera  of  the  court,  as  well  as  the  constitutional  power  of  the 
court  itself,  those  properly  subject  to  our  Judgments  and  decrees  in  this 
respect,  as  in  all  others,  are  quite  safe,  having  honestly  obtained  them, 
in  acting  by  virtue  of  tbem.'  .  .  . 

We  reserved  this  case,  the  first  on  the  circuit  which  presented  the 
question  before  discussed  for  conaideration,  it  being  admitted  that  the 
husband  of  the  petitioner  bad  never  resided  with  her  in  this  State,  or 
even  as  the  proof  showed,  been  within  its  borders,  and  was  now  abroad 
in  parts  unknown,  and  was  not,  of  course,  personally  served,  beoanse 
under  such  circumstances  lie  could  not  be  personally  served  with  the  ordi- 
nary citation  issued  by  us  to  a  resident  defendant  to  such  a  petition. 
Under  the  authorized  rale  of  this  court,  in  regard  to  constructive  notice 
to  an  absent  defendant  to  a  petition  for  divorce,  upon  affidavit  of  the 
facts,  six  weeks'  notice  of  the  pendency  of  this  petition  was  given,  by 
publishing  the  same  for  the  space  of  six  weeks  next  before  the  sitting 
of  the  court  at  this  term ;  and  it  is  evident  that  the  husband  of  this  lady 
knows,  as  from  his  conduct  it  is  apparent  that  he  cares,  nothing  about 
this  proceeding.  Whatever  was  the  former  domicile  of  the  petitioner, 
we  are  satisfied  that  she  is,  and  has,  for  upwards  of  the  last  three  years, 
been  a  domiciled  citizen  of  Rhode  Island,  —  her  only  home,  in  the  house 
of  her  father ;  and  that,  as  such  citizen,  and  upon  such  notice,  we  have  . 
power  and  jurisdiction  over  her  case,  and  to  cliange  her  condition  from 
that  of  a  married  to  that  of  a  single  woman,  granting  to  her  the  relief, 
which,  under  like  circumstances,  the  law  and  policy  of  Rhode  Island 
accords  to  all  its  citizens.  Let  a  decree  be  entered  divorcing  Mary  Ann 
Ditson  from  Ge0T|;e  L.  Ditson,  and  annulling  the  bond  of  matrimony 
now  sabsisting  between  them ;  and  that  the  name  of  the  said  Mary  Ann 
Ditson  be  changed  to,  and  she  be  hereatler  known  and  called  by  tlic 
name  of  Mary  Ann  Simmons,  according  to  the  prayer  of  her  petition.* 

*  Here  follows  a  diacnsuon  of  the  qasstioii  of  domicile,  Toi  which  see  s.  c.  «uprii, 
p.  306.  —  Ed. 

>  Aec.  ChwTer  v.  Wilson,  »  Wall.  108  ;  Htmborr;  v.  Huiberrj,  20  Ab.  719 ;  Chiiv- 
man  e.  Chapman,  120  IlL  S8S ;  Harden  v.  Alden,  9  He.  1«0 ;  Shreck  ».  Bhreck,  33 
Tex.  678 ;  Hubbel]  v.  HubbeU,  S  Wig.  S62  ;  Stevens  v.  Fish  (Can. ),  8  L.  N.  42.  3e« 
Bhyms  V.  Rhpne,  7  Bash.  SIS  ;  Harteaa  o.  Harteau,  li  Pick.  81;  Yaryt.  Snty,  10 
N.  H.  81. 

la  MasBBcbusettB  the  court  at  the  domicile  of  either  tpoiue  is  eompetent,  at  the 
election  of  the  hbellant.  Sewall  v.  SewaU,  122  Mass.  16S ;  Watkina  v.  Watkins,  185 
Hus.  SS.  In  PennsjlTania  the  coart  of  the  lilieUe«'a  domicile  alone  ii  competent, 
nnlesa  the  libellee  has  changed  his  domicile  since  cause  for  divorce  givea.  Colvin  r. 
Beed,  65  Pa.  S75 ;  Reel  d.  Elder,  62  Pa.  308.  In  several  SUtes,  the  conrt  of  the  tibel- 
Unt%  domicile  alone  is  competent :  Irbj  v.  Wilson,  1  Der.  &  B.  Eq.  MS  ;  White  o. 
Whit^  IS  B.  I  88!^  27  Atl.  6DS  ;  Datchir  o.  I>ntcher,  SB  Wia.  SGI.  — £n 
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STATE  V.   ARMINGTON.     'j 

SnpKKHE  Court  of  Minnksota.     1878. 

[Rtported  25  MinneMta,  29.] 

Thz  defendftot  was  tried  in  a  district  court  for  the  crime  of  polygamy.  ( 

He  offered  in  evidence  a  certified  copy  of  a  decree  of  divorce  between 

himself  and  his  former  wife,  granted  by  a  Probate  Court  in  Utah.  This 

was  excluded  by  the  court  on  the  ground  ttiat  both  partiea  were  at  that  i     ' ,   ''^  ~     '    ^       i 

time  resident  in  Minnesota;  the  defendant  excepted.     The  defendant  llj[>^'- ,    I  ,J         (  ,^ 

was  convicted  and  senteooed  to  the  state  prison  for  two  years,  and  ^  '-'■       i    U-''        iV 

'Pf^-'  ♦  'r'x .  (^-h  J  ,-^  f 

CoBMKLL,  J.  The  remaining  question  for  consideration  relates  to  the  l.'  ^>  '  ^  \jt^ 
decision  of  the  court  excluding  what  pnrporta  to  be  an  authenticated  ■  '\pJ'^ 
copy  of  a  decree  of  divorce  of  the  "  probate  court  in  and  for  Box  nr*'^ 
Elder  county,  fn  the  territory  of  Utah,"  entered  in  that  court  at  a  special 
term,  on  December  18, 1876,  in  an  action  between  John  L.  Armington, 
plaintiff,  v.  Martha  F.  Armington,  defendant,  disaoiving  the  marriage 
contract  between  them.  Among  the  ot^ections  made  to  this  evidence, 
was  the  one  that,  at  the  time  the  decree  purports  to  have  been  rendered 
both  parties  thereto  were  residents  of  this  State,  and  had  been  for  sev- 
eral years  prior.  When  this  evidence  was  offered,  it  incontestably 
appeared,  trom  the  testimony  already  given,  that  both  the  defendant 
and  his  said  wife,  Mrs.  Martha  F.  Armington,  had  been  resident  citi> 
zens  of  this  Stete,  and  domiciled  therein,  for  over  nine  years  prior  to 
the  date  of  the  decree,  and  that  they  were  both  actuaUy  living  in  this 
Stete  at  the  time  of  its  entry.  It  did  not  appear,  nor  was  any  offer 
made  to  show  the  fact,  that  either  had  ever  been  domiciled,  even  tem- 
porarily, within  the  territory  of  Utah ;  and  as  to  Mrs.  Armington,  it  is 
quite  clear  that  she  never,  at  any  time  during  the  pn^eas  of  the  proceed- 
ings in  said  court,  was  outeide  the  limite  of  this  Stete,  or  within  the 
territorial  limite  of  Utah.  As  to  Mr.  Armington,  the  most  that  can  be 
claimed  from  the  evidence  is  that  he  temporarily  left  his  residence  In 
Northfield,  in  this  State,  sometime  in  the  summer  of  1876,  and  returned 

in  August  or  September  of  that  year.     Where  he  was,  during  this  i 

[wriod,  does  not  affirmativelj'  appear ;  but  it  does  affirmatively  appear  .       ,y| 

that  he  has  resided  and  practised  medicine  in  Northfield  ever  since  /  4t\^^-'      ^J 

November  In  that  year.    Upon  this  evidence,  the  court  was  warranted l.i I  r|/^n  ^      .^-V^ 
in  asanming  that  neither  of  the  parties  ever  acquired  a  iona  _/!(£«  domioilefl  ^^\  y    (     '»  ^^  J 
or  residence  in  Utah,  nnd  that  both  were,  during  the  conduct  of  thesaf  ^.  IV*-*" 
divorce  proceedings,  domiciled  residents  of  this  State,  and  subject  to  its! 
laws.     Upon  this  state  of  facte,  the  probate  court  of  Utah,  whatever 
may  have  been  the  extent  of  ite  Jurisdiction  over  the  subject  of  divorce 
under  the  local  laws  of  that  territory  as  respecte  ite  dtizens,  had  no 

or  the  facta  necessary  for  the  qnestion  of  jniisdictian  is  sab- 
of  tht  Reporter.     Part  of  the  opinioD  onl;  is  given.  —  Ed. 
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Jarisdictiou  to  adjudicate  upon  the  m&rriage  relation  existiii;;  between 
ibese  parties.  To  each  State  belongs  the  exclusive  riglit  and  power  of 
determiniDg  upon  the  etatuB  or  its  resident  and  domiciled  citizens  and 
subjects,  in  respect  to  llic  question  of  marriage  and  divoi-ce,  and  no 
Otber  State,  nor  its  judicial  tribunals,  can  acquire  any  lawful  jurisdiC' 
ttou  to  interfere  in  such  matters  between  any  such  subjects,  nheo 
neither  of  them  baa  become  bona  fide  domiciled  within  its  limits  ;  and 
any  judgtuent  rendered  by  any  such  tribunal,  under  such  circumstances, 
is  an  absolute  nulhty.  Ditson  v.  Ditson,  4  R.  i.  93 ;  Cooley  Const. 
Llm.  400,  and  notes;  Kerr  v.  Kerr,  41  N.  Y.  272;  Hoffman  v.  Hoff- 
man, 46  N.  Y.  30;  Hanover  v.  Turner,  14  Mass.  227.  It  does  not 
appear  upon  the  face  of  the  judgment  or  decree,  or  in  any  of  its  redtals, 
that  either  of  the  parties  were  ever  residents  of  said  territory  of  Utah, 
or  domiciled  therein.  This  Is  a  jurisdictional  matter,  which  should 
appear,  to  entitle  the  judgment  to  any  respect  whatever ;  for  though  it 
be  conceded  that  the  probate  court  that  rendered  the  judgment  was  in 
the  legal  sense  a  court  of  record,  "  its  jurisdiction,"  if  any,  under  the 
local  laws  of  the  temtorj',  "over  the  subject  of  divorce,  was  a  special 
authority  hot  recognized  by  the  common  law,  and  its  proceedings  in 
relation  to  it  stand  upon  the  same  footing  with  those  of  courts  of 
limited  and  inferior  jurisdiction,"  unaided  by  any  legal  presumptions 
in   their  favor.    Com.  o.  Blood,  97  Mass.  538.    The  evidence   waa 


^' 


^'^^^FovdEK^  J.  As  we  look  at  this  case,  it  presents  this  qaeation :  Can 
a  oourt,  in  another  State,  adjudge  to  be  dissolved  and  at  an  end,  the 
matrimonial  relation  of  a  citizen  of  this  State,  domiciled  and  actually 
abiding  bore  throughout  the  pendency  of  the  judicial  proceedings  there, 

■  Aee.  HuTiWD  v.  HuriaoQ,  20  Ala.  620  ;  Danbun  v.  Dimlum,  162  HL  G$9,  ii 
N.  K  841  i  Hood  0.  a,  66  Ind.  263 ;  Litowlch  o.  Litowich,  19  Kan.  *51  ;  Thekn  », 
TlieUu,  76  Minn,  43S,  78  N.  W.  108  ;  Smith  ».  Smith,  19  Neb.  70S,  28  N.  W.  296  j 
Firth  B.  Firt^  BO  N,  J.  Eq.  137,  24  AU.  916;  Van  Fossen  o.  S.,  87  Oh.  8.317.  ThU 
being  a  jarisdictional  qowtion,  a  finding  by  ths  court  that  the  lifaellant  i«  domiciled 
will  not  give  it  jurisdiction,  nor  irill  a  rtcital  of  domicili  in  the  judgment  render  it 
valid.  P.  0.  Dawell,  26  Mich.  2*7.  ThU  doctrine  is  applied,  even  if  the  noD-rcai- 
dente  were  still  snbJBcU  of  the  country  which  granted  the  divorce.  St.  Sure  e.  Linda- 
felt,  82  Wis.  346, 02  N.  W.  808. 

A  b«KaJUU  temporary  reiidence,  without  domicile,  in  a  State  is  not  enongh  to  give 
its  court*  jorisdiction.     Win«faip  v.  Winship,  13  N.  J.  Eq.  107. 

A  court  of  the  State  irhere  the  parties  are  domiciled  has  juriadictioD,  though  the 
cauae  of  divorce  uoae  elsvwhera  :  Jones  v.  Jones,  S7  Miss.  196,  6  So.  712  ;  and  though 
the  motive  for  acquiring  the  domicile  was  to  take  advantage  of  the  looM  laws  of 
divorce  :  Colbnm  v.  Colbum,  70  Mich.  647,  38  N.  W,  607.  —  Eo. 
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without  a  volantarj'  appeartuice  by  him  therein,  and  with  no  actual 
notice  to  him  tbereor,  and  without  peraonal  service  of  proceas  on  him 
in  that  State. 

We  assume,  in  putting  this  propositioD,  that  the  defecdaot  in  error 
was  in  the  situation  therein  stated.     We  think  that  it  ma}'  properly  be 
thus  assumed.     It  is  true,  that  the  Srst  which  ia  diaclosed  of  the  de- 
fendant in  error,  by  the  error-book,  shows  him  in  another  State,  in  the 
act  of  marriage  with  Sallie  West,  the  other  party  in  the  judicial  pro- 
ceedings there  held.     It  does  not  appear  where  his  domicile  then  was, 
nor  where  it  had  been.     After  the  marriage,  however,  the  persons  then  I 
married  resided  at  Rochester,  in  this  State,  at  a  time  prior  to  the  I 
commencement  of   those  judicial  proceedings;   and  he  continued  to  I 
reside  in  that  city  until  in  1675,  and  after  the  Bnal  judgment  therein  I 
was  rendered.     We  look  in  vain  in  the  error-book  for  any  exception,/ 
proposition,  or  su^^tion,  which  presents  or  indicates,  that  the  easel 
was  tried  at  the  sessions,  upon  the  theory  or  contention  that  the  defend-| 
ant  in  error  was  domiciled  in  Ohio,  or  temporarily  abiding  there,  at  any' 
tjme  during  the  pendency  of  the  judicial  proceedings  in  that  State. 

We  come  back  then  to  the  question  we  have  above  stated.     We  are 
ready  to  say,  that  as  the  law  of  this  State  has  been  declared  by  its 
courts,  that  question  must  be  answered  in  the  negative.    The  principle 
declared  in  the  opinions  has  been  uniform.    Such  is  the  utterance  in 
Borden  v.  Fitch,  15  J.  E.  121;   Bradshaw  v.  Heath,  IS  Wend.  407; 
Vischer  v.  Vischer,  12  Barb.  640 ;  Kerr  v.  Kerr,  41  N.  T.  272  ;  Hoff- 
man V.  Hoffhian,  46  id.  30.    Mor  does  it  avail  i^inst  them  to  say 
that  the  facts  of  those  cases  do  not  quadrate  exactly  with  those  of  the 
case  before  us.    The  utterances  which  we  speak  of  were  not  inconsid- 
erate expressions,  nor  dicta  merely.    They  were  considerate  steps  in 
the  reasoning,  leading  to  the  solemn  conclusion  of  the  court.     And  as 
touching  the  question  in  its  general  relations,  we  may  cite  Kilburn  v. 
Woodwoi-th,  5  J.  R.  37;  Shumway  v.  Stjllman,  4  Cow.    292;   S.  G. 
6  Wend.  447 ;  and  Ferguson  v.  Crawford,  70  N.  Y.  258,  where  t"^  - 
whole  subject  is  elaborately  considered.     We  know  of  no  case  in  c 
courts  which  has  questioned  the  principle  declared  in  these  authoritit 
Kinnier  v.  Kinnier,  45  N.  Y.  535,  —  sometimes  claimed  to  be  a,  c 
parture,  — does  not.     It  is  recognized  there,  that  to  make  valid  in  tl 
State  a  judgment  of  divorce,  rendered  by  a  court  of  another  Stai 
that  court  must  have  "  the  parties  within  its  jurisdiction,"  must  "  ha 
jurisdiction  of  the  subject-matter  and  of  the  parties,"  who  "  must 
within  the  jurisdiction  of  the  court."     Hunt  w.  Hunt,  72  N.  Y.  2] 
does  noL     That  case  was  close.     It  went  upon  the  ground,  built 
with  elaboration,  that  both  panies  to  the  judgment  were  domiciled 
Louisiana  when  the  judicial  proceedings  were  there  begun  and  cc 
tinned  and  the  judgment  was  rendered,  and  were  subject  to  its  la«i 
including  those  for  the  substituted  service  of  process.    We  meant 
keep  the  reach  of  our  judgment  within  the  bounds  fixed  by  the  facta 
that  case. 
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We  mast  sad  vrill  abide  by  the  law  of  this  State,  as  thus  declared, 
DolesB  the  a^)*"^'^^''^''^  ^^  which  it  has  beeo  set  forth  have  been 
autboritativclj  overniled  in  that  regard.  As  this  is  a  question  of  Fed- 
eral cognizance,  we  ought  to  inquire  whether  the  national  Judiciary  has 
declared  anjthiDg  inconsistent  therewith.  Chcever  v.  Wilson,  9  Wall. 
108,  is  cited.  Clearly  that  case  is  not  applicable.  There  both  the 
parties  to  the  Judgment  made  a  roluDtary  appearance,  and  the  divorce 
court  had  Jurisdiction  of  their  persons,  as  it  had  of  the  subject-matter. 
"  It  had  Jurisdiction  of  the  parties,  and  the  subject-matter,"  says  the 
Opinion  in  the  case  cited.  It  had  jurisdiction  of  the  plaintiff  in  the 
divorce  proceedings,  by  her  voluntary  appearance  in  court,  as  a  pelj- 
tjoner,  and  showing  a  bona  Jide  reBidenco  iu  that  State,  in  the  way 
fixed  therefor  by  its  statute  law.  It  bad  jurisdiction  of  the  person  of 
the  defendant  by  his  voluntary  appearance  in  the  court,  and  putting  in 
a  svom  answer  to  the  petition.  The  dictum  in  the  case  of  Fennoyer 
V.  Neff,  95  U.  S.  714,  even  had  it  the  force  of  a  judgment,  does  not  go 
to  the  extent  needed  to  override  these  decisions  in  our  State.  It  is 
there  held,  that  to  warrant  a  Judgment  in  personam,  there  must  be 

^rsonal  service  of  process,  or  assent  in  advance  to  a  service  other- 
It  is  also  said  that  a  State  may  authorize  judicial  proceedings 

determine  the  status  of  one  of  its  own  citizens  towards  a  non-resi- 
dent, whicti  will  be  binding  within  the  State,  though  had  without  per- 
sonal service  of  process  or  appearance.  It  is  not  said,  much  less  is  it 
authoritatively  decided,  that  a  judgment  thus  got  may  do  more  than 
establish  the  status  of  the  parties  to  it,  within  the  State  in  which  the 
Judgment  is  rendered.  The  case  just  cited  is  the  latest  annunciation 
known  to  us  of  the  Supreme  Court  of  the  United  States.  It  does  not 
oveirule  l^e  declarations  of  our  own  courts.  It  rather  sustains  them. 
We  must  and  do  concede  that  a  State  may  adjudge  the  status  of  its 
sitizen  towards  a  non-resident ;  and  may  authorize  to  that  end  such 
iudidal  proceedings  as  it  sees  fit ;  and  that  other  States  must  acquiesce, 
)o  long  as  the  operation  of  tbe  judgment  is  kept  within  its  own  con- 
Ines.  But  that  Judgment  cannot  push  its  effect  over  the  borders  of 
tnother  State,  to  the  subversion  of  its  laws  and  the  defeat  of  its  policy ; 
nor  seek  across  its  bounds  the  person  of  one  of  its  citizens,  and  6x 
upon  him  a  status,  against  his  will  and  without  his  consent,  aud  in 
boatility  to  the  laws  of  the  sovereignty  of  his  allegiance. 

It  is  said,  that  a  Judicial  proceeding  to  touch  the  matrimonial  relsr 
tion  of  a  citizen  of  a  State,  whether  the  Other  party  to  that  relation  is 
or  is  not  also  a  citizen,  is  a  proceeding  in  rem,  or,  as  it  is  more  gin- 
gerly put,  ywosi  in  rem.  But  it  was  never  heard  that  the  courts  of 
one  State  can  affect  in  another  State  the  rem  there,  not  sulijected  to 
their  process,  and  over  the  person  of  the  owner  of  which  no  jurisdiction 
has  been  got  Now,  if  the  matrimonial  relation  of  the  one  party  is  the 
ree  in  one  State,  is  not  tlie  matrimonial  relation  of  the  other  party  a  rea 
in  another  State?  Take  the  cose  of  a  trust,  the  subject  of  which  is  lands 
io  several  States,  the  trustees  all  living  in  one  State.     Doubtless  the 
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coarts  of  a  State  id  which  the  trustees  did  not  live  and  never  went,      •^'T 

but  ill  which  were  some  of  the  trust  lands,  could  proceed  in  rem  andQ^  y^ 

render  a  judgment  without  personal  service  of  process,  which  would 

determine  there  the  invalidity  of  the  trust  and  affect  the  possession 

and  title  of  the  lands  within  the  jurisdiction  of  those  courts;  but  it 

would  not  be  contended  that  the  Judgment  would  operate  upon  the 

trustees  or  the  trust  lands  in  other  States,  so  as  to  affect  the  title  or 

the  possession  in  those  States.     It  could  operate  only  on  the  rem 

upon  which  the  process  of  those  courts  could  lay  hold.    And  why  is 

not  the  matrimonial  relation  of  a  citizen  of  New  York,  as  it  exists  in 

that  State,  if  it  is  a  vts,  as  much  exempt  from  the  effect  of  such  a 

judgment  as  lands  in  that  State,  and  the  trust  under  which  they  may 

be  held  ?    Is  not  any  other  relation  of  mankind  aa  much  a  i^  for  the 

touch  and  adjudication  of  courts  as  that  of  husband  and  wife?    Take 

the  relation  of  a  minor  orphan  to  its  guardian,  or  to  tliose  entitled  by 

law  to  be  its  guardians.    That  is  a  status,  in  kind  as  the  matrimonial 

relation.    The  coutts  of  one  State  may  act  and  appoint  a  guardian  for 

such  a  child,  if  it  is  within  their  territorial  Jurisdiction  and  remains 

there ;  but  the  appointment  is  not  operative  per  ee  in  another  Stat« 

into  which  the  child  goes.     Woodworth  v.  Spring,  4  Allen,  321.     It  is, 

of  course,  to  be  granted,  as  before  said,  as  a  general  proposition,  to 

which  it  is  not  now  needful  to  suggest  limitations,  that  each  State  may 

declare  and  adjudge  the  status  of  its  own  citizens.    And  hence  if  one 

party  to  a  proceeding  is  domiciled  in  a  State,  the  statns  of  that  party, 

as  affected  by  the  matrimonial  relation,  may  be  adjudged  upon  and 

confirmed  or  changed,  in  accordance  with  the  laws  of  that  State.     But  i 

has  not  the  State  in  which  the  other  party  named  in  the  proceedings  ia  f       J^ 

domiciled,  also  the  equal  right  to  determine  his  statns,  as  thus  affected,  .        i  A^  '^^^'^J.    A 

and  to  declare  by  law  what  may  change  it,  and  what  shall  not  change  it?  I     y*^      ^Jv^ 

If  one  State  may  have  its  policy  and  enforce  it,  on  the  subject  of  mar-  Z/*""*^      j-i^^A         ;■ 

riage  and  divorce,  another  may.     And  which  shall  have  its  policy  pre-     ^/^  |*|   i  /ir  >',*''  t 

vail  within  its  own  borders,  or  shall  yield  to  that  of  another,  is  not  to  "^       ^J-^        ■    1    -' 

be  determined  by  the  facility  of  the  Judicial  proceedings  of  either,  or  WT^'*^    i    tjj  '"'' 

the  greater  speed  in  appealing  to  them.    That  there  is  great  diversity  j^j4        "        \  - 

in  policy  is  very  notable.    It  does  not,  however,  seem  to  tend  to  a  \j*'^.        .iJ 

state  of  harmonious  and  reliable  uniformity,  to  set  np  the  rule  that  i     ^i>  '"^ 

the  State  in  which  the  courts  first  act  shall  extend  its  laws  and  policy   " 

beyond  its  borders,  and  bind  or  loose  the  citizens  of  other  sovereignties. 

It  will  prove  awkward,  and  worse  than  that,  affiicttve  and  demoi 

for  a  man  to  be  a  husband  in  name  and  under  disabilities  or  tie 

Jurisdiction,  and  single  and  marriageable  in  another.     Yet  it  is 

degree  that  it  is  harder  tlian  the  results  of  other  conflicts 

It  is  more  sharply  presented  to  us,  because  tenderer,  more 

more  lasting   relations,  of  greater   consequence,    are   involve 

because  the  occasions  calling  attention  to  the  conflict  have 

years,  become  so  frequent.     Whatever  we  may  hold   in  the 

States,  it  will  not  change  results  in  foreign  countries.     And 
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ing  for  a  rale  which  shall  be  of  iteelf,  from  its  own  reason,  correct,  we 
ought  to  find  or  form  one,  if  may  be,  that  is  generally  appiicable. 
However  submissively  we  must  concede  to  every  sovereignty  the  light 
to  maintain  such  degree  of  strictness  in  the  domestic  relatione  as  it 
sees  St,  within  its  own  territory,  there  is  no  principle  of  comity  which 
demands  that  another  sovereignty  shall  permit  the  status  of  its  citizens 
to  be  affected  therebj',  when  contrary  to  its  own  public  policy,  or  its 
standard  of  public  morals. 

We  are  not,  therefore,  satisfied  with  the  doctrine  that  rests  the 
validity  of  such  judicial  proceedings  upon  the  right  and  sovereign 
power  of  a  State  to  determine  the  status  of  its  own  cidzens,  and  be- 
cause it  may  not  otherwise  effectually  establish  it,  asserts  the  power  to 
a4]judge  u^n  important  rights,  without  hearing  the  party  to  be  affected, 
and  without  giving  him  the  notice  which  is  required  by  the  principles 
of  natural  Justice,  he  being  all  the  while  beyond  its  Jurisdiction. 

Besides,  a  Just  consideration  of  what  is  a  proceeding  tn  rem,  and  of 

the  effect  of  a  Judgment  therein,  shows  that  the  latter  does  not  reach 

80  far  as  is  contended  for  it.     It  is  a  proceeding  tn  rem  merelj-.    The 

jadgment  therein  is  not  usually  a  ground  of  action  tn  personam  in 

wiother  jurisdiction,  for,  as  a  proceeding  in  perronam,  or  as  giving 

fr'*^«»nndotion  for  one,  the  court  gets  no  jurisdiction.     Pauling  v.  Bird's 

.         v^^^^l  "^jo^^'^''  IS  J-  ^>  1^^-     How  then,  upon  such  basis,  can  the  Judgment 

%^^\^  I      Jit-f"     b^  brought  here  and  made  the  foundation  of  an  action  against  one 

r.  yj  I    ■     I  1^*'      I  ^.T)eraonallj ;  and  if  not  a  means  of  offence  in  personam,  how  a  means 

^>^     ,i'  "J  "    ^A^*        of  defence  to  the  person,  when  sought  to  be  held  for  personal  acts,  in 

,;  I'lC     .,         \r^  1-^     violaUon  of  the  laws  of  his  allegiance? 

^X*'    -t  n^''^      ^^1    "^^^  consequences  of  such  want  of  harmony  in  polity  and  proceed- 
9^      i^t^V    '   -■■  '°^'  ^^  '**^^  adverted  to.    The  estent  of  them  ought  to  bring  in  some 

r^     ^  i-*""  legislative  remedy.    It  is  not  for  the  courts  to  disregai-d  general  and 

essential  principles,  so  as  to  give  palliation.  Indeed,  it  is  better,  by 
an  adherence  to  the  policy  and  law  of  our  own  jurisdiction,  to  make 
the  cloeli  the  more  and  the  earlier  known  and  felt,  so  t^at  the  sooner 
may  there  he  an  authoritative  determination  of  the  conflict. 

It  is  ni^d  upon  us  that  our  State  cannot  with  good  grace  hold 
invalid  tliis  Judgment  of  a  court  of  Ohio,  when  our  own  Code  pro- 
vided, at  the  time  of  the  rendition  of  it,  for  the  giving  of  Judgment  of 
divorce  against  a  non-resident,  by  like  substituted  service.  It  ie  true 
that,  until  the  new  Code  of  Procedure,  such  had  been  the  case.  2  R.  L. 
197,  §  1 ;  1  id.  489,  S  9 ;  2  R.  S.  144,  §  38 ;  id.  186 ;  id.  187,  S  134 ; 
Laws  of  1863,  chap.  246.  §  1 ;  Old  Code,  §  135 :  but  see  New  Code, 
§  438,  sub,  4.  This  is  hut  to  say  that,  on  the  principle  of  the  comity 
of  States,  we  should  give  effect  to  this  judgment.  But  this  principle 
is  not  applied,  when  the  taws  and  Judicial  acts  of  another  State  are 
contrary  to  our  own  public  policy,  or  to  abstract  justice  or  pure  morals. 
The  policy  of  this  State  always  has  been,  that  there  may  of  right  be 
but  one  sufficient  cause  for  a  divorce  a  vinculo ;  and  that  policy  has 
been  upheld,  with  BtrenDons  effort,  against  persistent  strn^les  of  indi* 
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TiduK]s  to  vitiate  and  change  it.  And  tlioagh  it  is  lightly,  we  most 
think,  sometimes  said  that  it  is  but  a  technicality,  that  there  must  be 
personal  notice  and  chance  to  be  heard,  to  make  a  valid  judgment 
affecting  personal  rights  and  conditions,  we  cannot  but  estimate  the 
principle  as  of  too  fundamental  and  of  too  grave  importance,  not  to  be 
shielded  by  the  Judiciary,  as  often  as  it  is  in  peril. 

We  are  awaie  tliat  there  are  decisions  of  the  courts  of  sister  States 
to  the  contrary  of  the  authorities  in  this  State.  They  are  ably  ex- 
pressed ;  they  are  honestly  conceived.  They  are,  however,  on  odp 
side  of  a  Judicial  controversy,  the  dividing  line  whereof  is  well  marked, 
and  is  not  lately  drawn.  It  would  not  be  profitable  to  review  and 
discuss  tliem.  They  are  prevalent  witliin  tlie  jurisdictions  in  which 
they  have  been  ottered,  and  we  cannot  expect  to  change  them  there. 
They  are  in  opposition  to  the  Judgments  of  our  own  courts,  which  we 
must  respect,  and  with  which  our  reason  accords.  It  remains  for  tbe  i 
Supreme  Court  of  the  United  States,  as  tlie  final  arbiter,  to  determine  I 
how  far  a  Judgment  rendered  in  such  a  case,  upon  snch  substituted/ 
service  of  process  shall  be  operative  without  the  territorial  jurisdiction 
of  the  tritiunal  giving  it. 

There  is  an  exception  still  to  be  noticed.  The  court,  in  charging 
the  Jury,  stated  to  them  that,  if  the  divorce  had  been,  obtained  under 
the  laws  of  this  State,  though  the  defendant  in  error  would  not  have 
been  guilty  of  the  crime  of  bigamy,  yet  he  would  have  been  guilty  ot 
a  misdemeanor,  and  that  that  was  a  pertinent  consideration  for  them. 
Wc  do  not  understand  that  this  was  meant  for  an  instruction  that  they 
could  convict  him  of  the  misdemeanor,  if  they  did  not  find  that  he  was 
guilty  of  the  higher  offence.  The  charge  is  to  be  taken  in  connection 
with  the  reception  in  evidence  of  the  Ohio  record,  on  the  question  of 
his  intent  As  bearing  merely  upon  his  guilty  or  innocent  purpose,  it 
was  not  inappropriate  for  the  Jury  to  consider  that  though  a  man,  from 
whom  his  wife  has  been  divorced  a  vinculo,  in  this  State  may  not,  by 
marrying  again,  incur  the  penalties  for  bigamy,  be  does  vioiate  the  de- 
cree which  forbids  to  him  another  marriage  so  long  as  she  lives. 

We  are  of  opinion  that  the  judgment  of  the  General  Term  should  be 
reversed,  and  that  of  the  Sessions  be  aflSrmed. 

All  concur,  except  Church,  Ch.  J.,  disseuting. 

Judgmer^  accordingly. ^ 

»  Au.  Atherton  o.  Atherton,  IBS  N.  T.  129,  49  N.  E.  9SS  ;  Mid  tee  Hairii  ; 
Harrig,  115  N.  C.  S87,  20  S.  E.  187 ;  Doerr  tr.  Foreythe,  50  Oh.  S.  726.  S6  N,  E.  105. 
In  Dunham  o.  Dunham,  IBS  III.  589,  41  N.  E.  841,  Cabtbr,  J.,  aaid  of  the  priocipi 
Ease  :  "  The  conBaqnenco  wu  thnt  the  wife  waa,  ani)  on  reraoving  to  New  York  won] 
continae  to  be,  a  single  woman,  who  might  lawfully  marr;  ;  while  the  hnsband  was 
married  man,  havin);  for  his  wifp  onu  who  miRht  at  the  same  time  become  or  be  tl 
lawTal  wife  ot  another  man.  We  cannot  rcf^rd  aa  sound  a  doctrine  leading  to  snc 
reiulte.  We  are  unable  to  see  the  force  of  the  reasoning  which  ts  Hied  to  snppoi 
judicial  concIiisioDH  that  one  of  the  married  pair  may,  in  one  jarisdicHoii,  by  virtue  i 
it«  laws,  and  in  honest  compliancB  with  them,  obtain  a  ralid  decree  of  divorce,  whicl 
aa  to  tha  one  obtaining  It,  is  valid  and  binding  in  every  State  in  the  Union,  leavin 
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TURNER  V.  THOMPSON.  •' 
HiQH  Court  of  Justick,  Probate  Divisioir.    188S. 
[S^torlti  IS  FrobaU  DioinoA,  87.] 

Sir  Ji.KEa  Hanneh,  PsKaiDE^T.  The  facta  of  this  case  are  as  fol- 
loRS ;  Tbe  petitioner,  Geoi^aaa  Tamer,  waa  a  British  Biib|ect,  dom- 
iuiled  io  England,  and,  on  November  7,  1872,  she  married,  in  England, 
Lhe  respondent,  wlio  is  a  citizen  of  the  United  States,  domiciled  there. 
He  waa  in  the  United  States  marine  service,  and  he  was  from  time  to 
time  engaged  professionally  away  tVom  his  wife ;  but  they  met  and 
cohabited  together  at  various  places  in  tbe  United  Sutes  and  elsewhere. 
In  1879  she  instituted  proceedings  in  the  United  States  for  a  decree 
dissolving  tbe  marriage  on  the  ground  of  her  husband's  incompetency ; 

I  the  form  of  decree  in  the  United  States  being  a  dissolution  of  mar- 
riage, and  not,  as  in  this  country,  a  declaration  that  the  marriage  was 
null  and  void.  That  is  a  mere  difference  in  form.  The  marriage  was 
ac<iordiugly  dissolved,  and  she  has  now  returned  to  England  to  institute 
proceedings  here  for  the  purpose  of  having  her  marriage  declared  null 
and  void.  The  case  came  before  my  brother  Butt,  and  he  raised  the 
question  whether  there  was  anything  on  which  this  court  could  proceed, 
and  whether  this  court  bos  any  Jurisdiction,  because,  of  courae,  if  tiie 
marriage  were  absolutely  dissolved  by  the  court  in  the  United  States, 
then  there  eziet^  no  marriage  between  the  parties  upon  which  tbia  court 
can  be  called  on  to  pronounce  an  opinion.  Mr.  Justice  Butt  ordered 
the  case  to  be  argued  by  the  Queen's  Proctor,  and  it  now  comes  before 
me. 

I  am  of  opinion  that  this  court  has  no  Jurisdiction,  in  the  senae  I 
have  already  mentioned ;  that  is,  that  tbe  marriage  was  totally  and 
absolutely  dissolved  by  the  decree  of  the  court  in  the  United  States ; 
snd  therefore  that  there  is  no  marri^e  between  the  parties,  which  could 
be  dissolved  or  declared  nnll  and  void  by  this  court. 

such  a  one  tingle,  uiil  &«e  to  remury  in  any  State,  while  the  mttrimonial  bonda  an 
Btill  unuTered  bb  to  the  other  partj,  making  hioi  a  Ingamitt  «hoald  he  temany,  and 
his  children,  the  fruit  of  snch  remarriage,  illt^timatB-  It  woald  aeem  t«  be  at  logical 
to  ear  that  one  of  the  Siameiw  twine  might  hare  been  aeTcred  from  the  other  vitikont 
that  other  being  eevered  from  the  one.  Itihonld  not  be  forgotten  that  it  ia  the  policy 
of  a  great  majority  of  the  States,  and  of  onr  own  Stale  as  well,  a«  eetablished  1^ 
l^lalative  enaetmenta,  to  grant  Judicial  decrees  of  divorce  to  bona  fidt  midente  who 
comply  with  the  statutory  reqotrementa  where  subatitnted  serrice  metely  ia  had  Dpoa 
the  non'feddeiit  party.  To  hold  snch  decrees  valid  onl;  withtD  the  jutisdiction  granting 
them,  or  valid  only  ae  to  those  in  whose  favor  tbey  an  granted,  leaving  the  non- 
resident party  still  bound,  would  not  only  be  inconsistent  with  the  policy  of  oat  owa 
lawa,  and  in  violation  of  intereUte  comity,  bnt  would,  when  it  is  conxiderad  how  great 
fa  the  number  of  such  decrena  entered  every  yew,  eventually  lead  to  the  most  per- 
plexing and  distressing  complication  in  the  domestic  relatioua  of  dmoj  citizens  itt 
the  different  SUtee." 
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The  marriage,  though  it  took  place  tn  England,  mast,  do  donbt, 
according  to  the  decision  in  Harvey  v.  Farnie,  6  App.  Gas.  4S,  which 
went  up  to  the  House  of  Lorde,  be  taken  to  be  prima  fade  an  Ameri- 
can marriage,  because  the  husband  was  domiciled  in  the  United  Statea, 
and/>rtma/acte  the  courts  of  the  place  of  his  domicile  had  jariadiction 
in  the  matter.  If  the  parties  bad  remwned  in  England,  then,  under 
some  circumstances,  the  case  of  Niboyet  v.  Niboyet,  S  P.  D.  52,  is  an 
authority  for  saying  that  the  courts  of  ttiie  country  would  have  jurisdiC' 
tion.    But,  as  a  matter  of  fact,  these  parties  after  the  solemnization  of  »    \jf>^ 

the  marriage  went  to  the  United  States  and  there  took  np  their  perma-.  ■*■■*  *  ' 

nent  abode.  I  am  of  opinion  that  the  wife  did  completely  acquire  i 
domicile  in  the  United  States.  I  know  it  ia  alleged  on  her  behalf  that* 
that  is  not  so.  It  is  said  she  was  by  origin  a  British  anbject,  and  as  by 
the  law  of  England  the  matter  in  dispute  between  her  and  ber  husband 
would  have  been  disposed  of  in  the  form  of  a  declaration  that  the  mar- 
riage was  null,  she  therefore  was  entitled  to  treat  the  marriage  as  null 
and  void  from  the  beginning,  so  that  she  never  lost  her  English  domicile  \    . 

at  all.     The  fallacy  which  underlies  that  argument  appears  to  me  to  be  I  \       i  "■'"  ' 

evident  fVom  this.   A  woman  when  she  marries  a  man,  not  only  by  con-  **  A/^i^i 
struction  of  law,  but  absolutely  as  a  matter  of  fact,  does  acquire  the    H>^      i      V    ' 
domicile  of  her  husband  if  she  lives  with  him  in  -the  country  of  Wa        .   ^-J"^   .     .  i 
domicile.     There  is  no  ground  here  for  contending  that  she  did  not  m9-^  t  .     <' 
take  np  that  domicile.     She  bad  the  intention  of  taking  up  ber  perma-        ■>]'  t^"-  ^ '' 
nent  abode  with  him.  and  of  making  his  country  her  permanent  home.    U  ,  '^.      . 
It  is  to  be  remembered  that  a  marriage  by  the  law  of  England,  when  / 

one  of  the  parties  is  incompetent,  is  not  a  marrit^e  absolutely  void,  but  ,  1 1  '  ' 
only  voidable  at  the  instance  of  the  injured  party.  If  she  had  thought 
fit  she  might  have  remained  a  wife,  enjoying  all  the  advantages  of  a 
wife,  save  that  of  a  marital  intercourse.  It  was  only  in  1879,  the 
marriage  having  taken  place  in  1872,  that  she  instituted  proceedings 
for  getting  that  marriage  put  aside. 

T  am  of  opinion  that  at  the  time  of  the  institution  of  that  suit,  which 
is  the  turning  point  of  the  proceeding,  her  domicile  was,  in  fact  and  in 
law,  in  the  United  States ;  therefore  the  United  States  courts  had  Juris- 
diction in  the  matter,  and  upon  this  ground  I  think  the  petition  must 
be  dismissed. 


CUMMINGTON  v.  BELCHERTOWN.  ^  T 

SuPREUE  Judicial  Court  or  Massachusetts.    1880. 

{Rtporltd  149  ManadauMi,  333.] 

Devens,  J.    Mrs.  Angle  L.  Richards,  the  expenses  of  whose  suppoi 

as  an  insane  pauper  are  here  in  controversy,  had,  as  Angle  L.  Root, 

legal  settlement  in  the  defendant  town  at  the  time  of  her  marriagi 

She  acquired  one  in  the  plaintiff  town  by  her  marriage,  on  Jnne  1( 
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1878,  with  Charles  A.  Richards,  who  woe  there  settled.     Milford  t>. 

Worcester,  7  Maes.  48.    It  is  the  coDteation  of  the  plaiatiff,  that,  the 

A    A  ^t\^      nr^      mariif^e  of  the  pauper  having  beea  legally  anoulled  as  having  been 

1**^  V  ^     U  procured  by  (taud,  her  settlement  in  CumraingtoD  thus  gained  is  de- 

\,r^  stroyed,  and  that  in  Belchertown  is  revived,  it  having  been  suspended 

^-J*^  only  during  the  de  facto  existence  of  the  marri^e. 

It  was  held  in  Dalton  v.  Bernardston,  9  Mass.  201,  that  a  woman  ac- 
quiring a  settlement  by  ber  marriage  under  the  St.  of  1793,  c.  34  (Fub. 
6ta.  c.  83,  §  1,  cl.  1),  did  not  lose  her  settlement  by  a  divorce,  except 
for  a  cause  wluch  would  show  the  marriage  to  have  been  void.  In  the 
latter  case,  there  would  have  been  no  such  marriage  as  the  statute  in- 
tended as  the  means  of  acquiring  a  settlement.  Assuming  that  the  law 
would  be  the  same  where  a  marriage  not  originally  void,  but  voidable 
on  the  ground  of  fraud,  or  for  any  other  reason,  was  declared  void,  we 
consider  the  question  whether  the  plaintiff  has  shown  any  sufficient  evi- 
dence of  a  decree  annulling  the  marriage  by  which  the  defendant  or 
others  collaterally  affected  by  the  marriage  or  the  dissolution  of  it  would 
be  bound.  If  the  pauper  herself  would  not  be  bound  by  such  a  decree, 
it  is  quite  clear  that  the  defendant  would  not  be,  whether  the  marriage 
was  absolutely  void  or  voidable  only.  Not  being  a  party  to  the  decree, 
and  unable,  therefore,  to  take  any  steps  to  reverse  it,  the  defendant  is 
not  precluded  from  showing  in  a  collateral  proceeding  that  the  decree 
was  erroneous,  or  that  it  has  no  effect  such  ss  the  plaintiEE  claims  for 
It  The  plaintiff  contends  that  a  decree  valid  as  against  the  pauper,  hy 
which  her  marriage  with  Richards  has  been  annulled,  has  been  rendered 
by  the  Supreme  Court  of  New  York,  having  jurisdiction  both  of  liie 
subject-matter  and  of  the  parties. 

It  appearetl  that  Richards  and  his  wife  lived  together  in  this  State  for 
ftbout  a  year  and  three  months,  when,  in  October,  1874,  Mrs.  Richards 
was  adjudged  insane,  and  legally  committed  to  the  lunatic  hospital  in 
Northampton,  where  she  remained,  with  the  exception  of  short  inters 
vals  of  time  during  wliich  she  was  in  the  custody  of  her  parents,  until 
September  20,  1877,  when  she  was  again  and  Bnally  committed  to  the 
hospital,  and  has  remained,  and  now  remains,  hopelessly  insane.  Rich- 
ards never  cohabited  with  her  af^r  her  first  committal  to  the  hospital ; 
and  at  some  time  thereafter,  but  at  what  time  does  not  appear,  removed 
to  the  State  of  New  York,  without,  however,  any  purpose  of  there  ob- 
taining a  divorce,  and  without  then  having  it  in  mind.  On  Novemlwr 
14,  1881,  Richards,  having  only  a  short  time  before  been  informed  for 
tbe  first  time  that  his  wife  had  been  insane  before  their  marriage,  com- 
menced a  proceeding  in  New  York  to  have  the  marri^e  annulled,  on 
the  ground  that  he  was  induced  to  enter  into  it  by  fraud,  and,  after  a 
notice  to  Mrs.  Richards  by  a  summons  served  upon  her  while  an  inmate 
of  the  Northampton  Hospital,  a  decree  annulling  the  marriage  on  the 
ground  that  the  consent  of  Richards  to  the  marriage  was  obtained  by 
ftaud  was  rendered  on  March  30,  188:2.  A  "transcript  of  the  doings 
and  record  of,  and  testimony  in,  tlie  Supreme  Court,  County  of  Fulton, 
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Slate  of  New  York,"  was  used  at  the  trial  in  the  Superior  Court,  and 
the  decree  there  rendered  was  relied  on  by  the  plaintift  as  establish- 
ing the  fact  of  a  legal  dissolution  of  the  marriage,  by  which  the  rights 
of  the  plaintiGE  and  of  the  defendant  would  be  afFected  in  this 
Com  mon  wealth. 

While  by  the  Constitution  of  the  Uoited  States,  Art  4,  S  I,  full  faith 
and  credit  are  to  be  given  to  the  judgments  of  other  States,  the  juris- 
diction of  tlie  courts  rendering  them  is  open  to  inquiry,  both  as  regards 
the  subject-matter  of  the  controversy  and  the  parties  thereto.  The  re- 
citals of  the  record  are  not  conclusive  evidence,  and  a  party,  or  one 
affected  collaterally  by  the  judgment,  may  show  that  the  court  had  no 
jurisdiction  over  the  party  such  as  it  assumed  to  exercise.  Mrs.  Rich- 
ards was,  when  the  proceedings  were  commenced  and  concluded,  an 
utterly  insane  woman.  This  not  only  appears  by  the  finding  of  the 
Superior  Court,  but  hy  all  the  proceeilings  of  the  New  York  court  It 
is  arerred  in  the  petition  addressed  to  it,  and  the  allegations  of  the 
petition  are  found  by  the  referee  to  whom  the  ipquirfes  of  fact  were 
referred,  and  by  that  court,  to  have  been  true.  It  appears  also  by  the 
return  of  the  summons,  and  most  clearly  by  the  evidence  taken  before 
the  referee.  At  no  time  did  she,  or  any  one  on  her  behalf,  appear  be- 
fore the  referee  or  the  court.  Yet  no  guardian,  next  friend,  or  other 
person  was  appointed  to  represent  her,  and  a  decree  annulling  her  mar- 
riage was  rendered  against  a  person  whom  the  record  and  evidence 
showed  to  be  insane,  and  whose  rights  were  wholly  unprotected.  She 
had  no  actual  residence  in  New  York  at  any  time.  Her  husband  had 
abandoned  her  here  on  account  of  her  insanity  some  time  before  he 
went  to  New  York,  had  made  no  provision  for  her  support,  and  she  had 
always  resided  in  this  State,  which  was  her  domicile  of  origin. 

That  a  decree  of  divorce  rendered  under  similar  circumstances  of 
residence  and  condition  of  the  wife  in  another  State  would  not  be  re- 
cognized in  the  State  of  New  York,  or  allowed  in  any  way,  directly  or 
indirectly,  there  to  affect  any  rights,  whether  of  person  or  property,  of 
the  party  against  whom  it  bad  been  made,  appears  clearly  from  its 
decisions.     People  v.  Baker,  76  N.  Y.  78  ;  Jones  v.  Jones,  108  N.  Y. 
41&.     We  shall  not  have  occasion  to  consider  what  would  t>e  the  effect 
that  should  be  given  here  to  a  decree  of  divorce,  under  ttta  circum- 
stances above  stated,  if  such  had  been  rendered  hy  the  Nev  "    '- 
court.     Such  a  decree  necessarily  implies  the  original  existent 
lawful  marriage.     A  decree  annulling  a  marriage  upon  the  groui 
it  was  contracted  under  such  circumstances  that  the  party  peti 
has  a  right  to  have  it  so  annulled,  stands  upon  quite  different  gr 
The  validity  of  a  marriage  depends  .upon  the  que stloii^ ether 
valid  where  it  was  contracl£d.     To  this  rule  there  are  but  two 
tions :  marriages  which  are  deemed  contrary  to  the  law  of  nal 
generally  recognized  in  Christian  countries,  and  those  marriages 
the  Legislature  of  the  Commonwealth  has  declared  shall  not  be  va 
cause  contrary  to  the  poli^  of  our  own  laws.    Commonwealth  v. 
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lis  Mass,  458.  Even  when  parties  had  gone  from  this  CommoDwealth 
into  another  State  with  intent  of  evading  our  owq  laws,  and  had 
there  married,  it  was  held  reluetantlj-,  In  the  absence  of  a  etatote  declar- 
ing marriage  solemnized  there  with  such  intent  to  be  void  here,  that 
their  validity  must  be  recognized.  Medway  v.  Needham,  16  Mass.  1S7; 
Putnam  v.  Putnam,  8  Pick.  483. 

Without  discussing  the  failure  to  appoint  a  gaardiui,  the  service  in 
the  case  at  bar  on  Mrs.  Richards  can  have  given  the  New  York  court 
no  jurisdiction  over  her  personally.  To  hold  that  her  domicile  might 
be  changed  to  any  other  State  by  the  act  of  her  husband  in  removing 
thereto  after  he  had  abandoned  her  here  and  ceased  to  support  her,  and 
thus  that  she  could  be  depnved  of  the  protection  in  her  marital  rights, 
whether  of  person  or  property,  which  this  Stat«  oonld  extend  to  her, 
would  be  to  use  tlie  legal  Qction  of  the  unity  created  by  the  marriage  to 
her  serious  injury,  and  to  work  great  injustice. 

ir  the  decree  of  the  New  York  court  is  to  have  any  validity  here,  it 
must  be  on  grounds  of  comity.     Blackinton  v.  Blackinton,  141   Mass. 
4S2,  436.    There  can  be  no  ground  of  comitj'  which  requires  that  we 
should  recognize  the  decree  of  a  New  York  court  annulling  a  Massa- 
chusetts marriage  between  Massachusetts  citizens,  unless  it  had  Juris- 
diction of  both  the  parties ;  nor  even  if  it  did  have  such  jurisdiction 
should  it  be  recc^nized  here,  unless  it  was  based  upon  grounds  which 
are  here  held  to  be  sufficient     Suppose  two  citizens  of  Massachusetts 
are  married  here,  each  of  the  age  of  eighteen  years,  have  children,  and 
then  move  to  New  Tork,  where  the  husband  obtains  a  decree  of  nullity 
on  the  ground  that  persons  under  the  age  of  twenty-one  years  cannot 
lawfully  marry.    The  children  are  not  therefore  rendered  illegitimate  in 
Massachusetts,  so  that  they  cannot  here  inherit  their  father's  lauds. 
Marriages  between  blacks  and  whites  are  still  prohibited  in  some  of  the 
States,  but  a  decree  in  such  a  State  annulling  a  marriage  of  this  char- 
acter valid  where  contracted  could  not  here  be  regarded.    Illustrations 
of  this  sort,  growing  out  of  the  different  laws  as  to  marriage  in  the  aev- 
eral  States,  could  readily  be  multiplied.    The  right  of  a  State  to  declare 
fthe  present  or  future  status,  so  far  as  its  own  limits  are  concerned,  of 
/  persons  there  lawfully  domiciled,  cannot  he  extended  so  as  to  enable  it 
J  to  determine  absolntely  what  such  status  was  at  a  previous  time,  and 
/  while  they  were  subject  to  the  laws  of  another  State.    The  decrees  of  its 
I  courts  in  the  latter  respect  must  be  subject  to  revision  in  the  Stat«  where 
I  rights  were  then  existing,  or  had  been  acquired.     Blackinton  v.  Black- 
1  inton,  141  Mass.  432. 

\  The  cause  alleged  and  found  by  the  New  York  court  was  not  sufficient 
TO  annul  a  marriage  contracted  in  Massachusetts  between  its  citizens 
according  to  the  laws  of  this  Commonwealth.  Assuming  that  a  mar- 
riage may  here  he  declared  void  on  account  of  fraud,  and  assuming  that 
A'aud  is  a  cause  which  will  enable  the  party  defVauded  to  maintain  a 
libel  for  the  disaolution  of  the  marriage  which  has  thereby  been  pro- 
cured, although  the  word  "fraud,"  which  is  found  in  the  Gen.  Sta.  c.  107, 
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SS4, 5,  is  omitted  in  the  Pab.  Sts.  e.  145,  g  11,  no  ftaad  was  Bbown  bucIi 
as  would  enable  a  party  bere  to  avoid  a  marriage.  Mrs.  Richards  was 
•ane  at  the  time  of  her  marriage,  and  entirely  competent  to  make  tbe 
marriage  contract ;  she  had  been  insane  at  a  previoas  period,  but  had 
recovered  tiom  sadi  attacks,  and  tbe  fact  of  snch  previous  insanity  was 
concealed  from  her  husband  by  Mrs.  Richards  herself  and  her  family, 
in  the  hope  that  marriage  would  prove  beneficial  to  her  health.  She 
jived  with  ber  husband  about  a  year  and  three  months  before  symptoms 
of  insanity  again  developed  themselves.  The  possibility  or  probability 
that  she  might  again  become  insane,  growing  out  of  the  fact  that  she 
had  previously  been  so,  did  not  constitute  such  a  fVaad  as  entitled  ber 
bustund  to  have  llie  marriage  dissolved. 

There  was  no  tmad  of  such  a  character  as  to  affect  tbe  basis  or  the 
essential  character  of  the  contract.  Donovan  n.  Donovan,  9  Allen,  140 ; 
Fobs  v.  Fobs,  12  AUen,  26.  "  It  is  not  to  be  supposed  that  every  error 
or  mistake  into  which  a  person  may  fall  concerning  the  character  or 
qualities  of  a  wife  or  husband,  althoogh  occasioned  by  disingenuous  or 
even  false  statements  or  practices,  will  afford  soffiraent  reason  for 
annalling  an  executed  contract  of  marriage.  .  .  .  Therefore  no  C 
concepUon  as  to  the  character,  fortune,  health,  or  temper,  however 
brought  about,  will  support  an  all^atjoo  of  IVaud  on  which  a  disso- 
lution of  the  marriage  contract,  when  once  exeonted,  can  be  obtained 
inacoort  of  justice."  Bigelow,  C.  J.,in  Reynolds  v.  Reynolds,  3  All 
605. 

BpoQ  Qie  ground,  then,  that  the  decree  of  the  New  York  courtj 
attempts  to  annul  a  marri^e  contracted  in  Massachusetts  between 
Massachusetts  citizens,  and  thus  affect  the  legal  status  of  the  woman 
who  has  remained  domiciled  in  Massachusetts,  and  has  never  been 
within  the  jurisdiction  of  the  New  York  court,  and  deprive  her  of  the        ,,  ,  .. 

rights  acquired  by  ber  marriage,  and  eBpecially  because  it  declares  tbe  '  "X  &  1  ■  ^ 

marriage  void  for  a  reason  on  account  of  whidi,  by  the  Massachusetts  (£^  U*^^     -h/vt-''^ 
law,  it  cannot  be  avoided,  we  are  of  opinion  that  it  should  not  be  en-     f_iju>*-^'^ 
foroed  here,  and  that  no  principle  of  interstate  comity  requires  that  we^  '\\La>^  • 
should  give  it  eSect  yv  ' 

For  these  reasons,  a  majority  of  the  conrt  are  of  opinion  that  the 
settlement  acquired  by  Mrs.  Richards  by  her  marriage  continnes,  and 
that  judgment  should  be  entered  for  the  defendant. 

Judgment  Jbr  the  de/huiaat.^ 

1  See  Unke  v.  Tan  Aerde,  10  "ninaa  L.  Bep.  426  ;  Roth  «.  Both,  104  HI.  3fi  ( 
BlnmeDtbal  v.  Tumoiiltiil^  SI  H.  J.  £q.  IM ;  Johnson  B.  Cooke,  [ISOS]  2  Ir.  IStX 
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HADDOCK  V.  HADDOCK.  " 

Supreme  Coubt  or  the  United  States.     1906. 

[StporUd  SUl  U.  S.  662.} 

Wbitb,  J.  The  plaintiff  m  error  will  be  called  the  husband  and  the 
defendant  in  error  the  wife. 

The  wife,  a  resident  of  the  State  of  New  York,  sued  the  husband  in 
that  State  in  1899,  and  there  obtained  personal  service  upon  bim.  The 
complaint  cliarged  Unit  the  parties  had  l)een  married  in  New  York  in 
1868,  where  they  both  resided  and  where  the  wife  continued  to  reside, 
and  it  was  averred  that  the  husband,  immediately  following  tlie  mar- 
riage, abandoned  the  wife,  and  thereafter  failed  to  support  her,  and 
that  he  was  the  owner  of  property.     A  decree  of  separation  from  t 


AJ/^'^     \    t^       '   I  \  and  board  and  for  alimony  was  pvayed.     The  answer  admitted  the  mar- 
n"^        >i>^  f  .y^Ti&se,  but  averred  that  ita  celebration  was  procured  liy  the  fraud  of  the 


^        ,      ^^\f'    J.    vN  hy  mutual  consent.     It  was  also  alleged  that  during  the  long  period  be- 

a}^        fif^Jn  jween  the  celebration  and  the  bringing  of  this  action  the  wife  had  in  no 

KjC^    Ol  \}^J  jfP^anner  asserted  her  rights  and  was  barred  by  her  laoliea  from  doing  so. 

.      \^  "         Y*^     Besides,  the  answer  alleged  that  the  husband  had,  in  1881,  obtained  in 


a  court  of  the  State  of  Connecticut  a  divorce  which  was  conclusive. 
At  the  trial  before  a  referee  the  judgment  roll  in  the  suit  for  divorce 
in  Connecticut  was  offered  by  the  husband  and  was  objected  to,  first, 
^^  because  the  Connecticut  court  had  not  obtained  jurisdiction  over  the 

.  \v*-\\  person  of  the  defendant  wife,  aa  the  notice  of  the  pendencj'  of  the  peti- 

■^Q-  tv^  tion  was  by  publication  and  she  had  not  appeared  in  the  action ;  and, 

second,  because  the  ground  upon  which  the  divorce  was  granted,  viz., 
desertion  by  the  wife,  was  false.  The  referee  sustained  the  objections 
and  an  exception  was  noted.  The  judgment  roll  in  question  was  then 
marked  for  identifiuation  and  forms  a  part  of  the  record  before  us. 
Having  thus  excluded  the  proceedings  in  the  Connecticut  court,  the 
.  referee  found  that  the  parties  were  married  in  New  York  in  1868,  that 
the  wife  was  a  resident  of  the  State  of  New  York,  that  after  the  mar- 

triage  the  parties  never  lived  together,  and  shortly  thereafter  that  the 
husband  without  Justifiable  cause  abandoned  the  wife,  and  has  since 
neglected  to  provide  for  her.  The  legal  conclusion  was  that  the  wife 
was  entitled  to  a  separation  fVom  bed  and  ix)ard  and  alimony  in  the  sum 
of  $780  a  year  fVom  the  date  of  the  judgment.  The  action  of  the  ref- 
eree was  sustained  by  the  Supreme  Court  of  the  State  of  New  York,  and 
a  judgment  for  separation  and  alimony  was  entered  in  favor  of  the  wife. 
This  judgment  was  affirmed  by  tlie  Court  of  Appeals.  As  hy  the  law 
of  the  State  of  New  York,  after  the  afBrmance  by  the  Court  of  Appeals, 
the  record  was  remitted  to  the  Supreme  Court,  this  writ  of  error  to  that 
court  was  prosecuted. 
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The  Federal  questton  is,  Did  tlie  court  below  violate  tbe  Coastitutiot\..^J  /i.^^-<  "^  *  CI 
of  the  United  tilates  by  rerusing  to  give  to  the  decree  of  divorce  reo-     '— "r^     _         ' 
deted  in  the  State  of  Connecticut  the  faith  and  credit  to  which  it  was 
entitled  ? 

As  the  averments  concerning  the  alleged  fraud  in  contracting  the 
marri^e  and  the  subsequent  laches  of  the  wife  are  solely  mat(«rs  of 
State  cognizance,  we  may  not  allow  them  to  even  indirectly  influence 
our  judgment  upon  the  Federal  question  to  which  ne  are  confined,  ami 
we,  therefore,  put  these  subjects  entirely  out  of  view.  Moreover,  ns, 
for  tbe  purpose  of  the  Federal  issue,  we  are  concerned  not  with  the 
mere  form  of  proceeding  by  which  tbe  Federal  right,  if  any,  was  denied, 
but  alone  have  power  to  decide  whether  such  right  was  dented,  we  do 
not  inquire  whether  the  New  York  court  should  preferably  have  admit- 
ted the  record  of  the  Connecticut  divorce  suit,  and,  after  so  admitting 
it,  determine  wbat  effect  it  would  give  to  it  instead  of  excluding  tlte 
record  and  thus  refusing  to  give  effect  to  the  judgment.  In  order  to 
decide  whether  the  refusal  of  the  court  to  admit  in  evidence  the  Con- 
necticut decree  denied  to  that  decree  the  efSuacy  to  wbicb  it  was  enti- 
tled under  the  full  faith  and  credit  clause,  we  must  first  examine  the 
judgment  roll  of  tbe  Connecticut  cause  in  order  to  fix  the  precise  cir- 
cumstances under  which  the  decree  in  that  cause  was  rendered. 

Without  going  into  detail,  it  suffices  to  say  that  on  the  face  of  the 
Connecticut  record  it  appeared  that  the  husband,  alleging  that  he  bad         . 
acquired  a  domicit  in  Connecticut,  sued  the  wife  in  that  State  as  a  per-  n  "' 


■*^ 

dence  was  in  the  State  of  New  York,  at  a  place  stated,  and  cbai^ed^^^  ^  ^  i"^  ' 
desertion  by  the  wife  and  fraud  on  her  part  in  procuring  the  marriage  ;  Ifft  T*"*^*  (£U\J  W* 
and,  further,  it  is  shown  that  no  service  was  made  upon  the  wife  except  A^Uji-^^''       [      aj,vv 


son  whose  residence  was  unknown,  but  whose  last  known  place  of  rest-  \i}   j\P^  ^     M    I 


and,  further,  it  is  shown  that  no  service  was  made  upon  the  wife  except  A^Uji-^^''       [      Ax-Vvi" 
by  publicaUon  and  by  mailing  a  copy  of  the  petition  to  her  at  berlast      ^^^^y/v*^^^  •        i 
known  place  of  residence  in  the  State  of  New  York.  T  "  "    ""^*' 

With  the  object  of  confining  our  attention  to  the  real  question  arising 
from  this  condition  of  tbe  Connecticut  record,  we  state  at  the  outset 
certain  legal  propositions  irrevocably  conclnded  by  previous  decisions 
of  this  court,  and  which  are  required  to  be  borne  in  mind  in  analyzing 
tbe  ultimate  issue  to  be  decided. 

First.  The  requirement  of  the  Constitution  is  not  tbat  some,  but  that 
full  faith  and  credit  shall  be  given  by  States  to  the  judicial  decrees  of 
other  States.     That  is  to  say,  where  a  decree  rendered  in  one  State  ia<;^ 
embraced  by  tbe  full  faith  and  credit  clause  that  constitutional  provisio^^ 
commands  that  the  other  States  sliall  give  to  the  decree  the  force  and  I 
effect  to  which  it  was  entitled  in  the  State  where  rendered.     Harding  t> 
Harding,  198  U.  S.  817.  /fl        . 

Second.  Where  a  personal  judgment  has  been  rendered  in  the  ^ur«'^F£,V''^  I 
of  a  State  against  a  non-resident  merely  upon  constructive  service  and, 
therefore,  without  acquiring  jurisdiction  over  the  person  of  the  defend-  .V"-*^ 
ant,  such  judgment  may  not  be  enforced  in  another  State  in  virtue  of  .,  ,"  - 
.be  full  faith  and  credit  clause.      Indeed,  a  personal  judgment  so    ^   ) 
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rendered  is  by  operation  of  the  due  procese  clause  of  the  Fourteenth 
Amendment  void  as  against  the  non-resident,  even  in  the  State  where 
rendered,  and,  therefore,  such  non-resident  in  virtue  of  rights  granted 
hy  the  Constitution  of  the  United  States  may  successfully  resist  even  in 
tiie  State  where  rendered,  the  enforcement  of  such  a  judgment.  Pen- 
noyer  v.  Neff,  95  U.  S.  714.  The  facts  in  that  case  were  these :  Neff, 
who  was  a  resident  of  a  State  other  than  Oregon,  owned  a  tract  of  land 
in  Oregon.  Mitchell,  a  resident  of  Oregon,  brought  a  suit  in  a  court  of 
that  State  upon  a  money  demand  against  Neff.  The  Oregon  statutes 
required,  in  the  case  of  persoaal  actiou  against  a  non-resident,  a  publi- 
cation of  notice,  vailing  upon  the  defendant  to  appear  and  defend,  and 
also  required  the  mailing  to  such  defendant  at  his  last  kuown  place 
of  residence  of  a  copy  of  the  summons  and  complaint.  Upon  affidavit 
of  the  absence  of  Neff,  and  that,  he  resided  in  the  State  of  Califoinia, 
the  exact  place  being  unknown,  the  publication  required  by  tlie  statute 
was  ordered  and  made,  and  judgment  by  default  was  entered  against 
Neff.  Upon  this  Judgment  execution  was  issued  and  real  estate  of  Neff 
was  sold  and  was  ultimately  acquired  by  Pennoycr.  Neff  sued  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Oregon  to  recover 
the  property,  and  the  question  presented  was  the  validity  in  Oregon  of 
the  Judgment  there  rendered  against  Neff.  After  the  most  elaborate 
consideration  it  was  expressly  decided  that  the  Judgment  rendered  in 
Oregon  under  the  circumstances  stated  was  void  for  want  of  jurisdic- 
tion and  was  repugnant  to  tlie  due  process  clause  of  tbe  Constitution  of 
the  United  States.  The  ruling  was  based  on  the  proposition  that  a 
court  of  one  Slate  could  not  acquire  jurisdiction  to  render  a  personal 
Judgment  gainst  a  non-resident  who  did  not  appear  by  the  mere  publi- 
cation of  a  summons,  and  that  tbe  want  of  power  to  acquire  such  juris- 
diction by  publication  could  not  be  aided  by  the  fact  that  under  the 
statutes  of  the  State  in  which  the  suit  against  tbe  non-resident  was 
brought  the  sending  of  a  copy  of  the  summons  and  complaint  to  the 
post  office  address  in  another  State  of  the  defendant  was  required  and 
complied  with.     The  court  said  (p.  727) : 

"Process  from  the  tribunals  of  one  State  cannot  run  into  another 
State,  and  summon  paittes  there  domiciled  to  leave  its  territory  and 
respond  to  proceedings  against  them.  Publication  of  process  or  notice 
within  the  State  where  the  tribunal  sits  cannot  create  any  greater  obli- 
gation upon  the  non-resident  to  appear.  Process  sent  to  him  out  of  the 
State,  and  process  published  within  it,  are  equally  unavailing  in  pro- 
ceedings to  establish  his  personal  liability." 

And  the  doctrine  thus  stated  bat  expressed  a  general  principle  ex- 
pounded in  previous  decisions.  Bischoff  v.  Wetliered,  9  Wall.  812.  In 
that  case,  speaking  of  a  money  judgment  recovered  in  the  Common 
Pleas  of  Westminster  Hall,  England,  upon  personal  notice  Served  in  the 
city  of  Baltimore,  Mr.  Justice  Bradley,  speaking  for  the  court,  said 
(p.  814)  : 

"  It  is  enough  to  Bay[of  this  proceeding]  that  it  was  wholly  without 
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jarisdiction  of  the  person,  and  whatever  validity'  it  may  have  in  England, 
by  virtue  of  statute  taw  against  property  of  the  defendant  there  situate, 
it  can  have  no  validity  here,  even  of  a  prima  facie  character.  It  is 
simply  null-"  4    'it  ^  J-'-'- 

Third.  The  principlee,  however,  atated  in  the  previous  propoettioiV^^eV  '( 
are  controlling  only  as  to  judgmenta  ii personam  and  do  not  relate  to         i  •*■  '.^  f^" 
proceetiings  i»  rem.     That  is  to  aay,  in  consequence 
which  government  possesses  over  things  within  its  borders 
dicUon  in  a  court  of  a  State  bj'  a  proceeding  in  rem,  after 
re&SonAbte  opportunity  to  the  owner  to  defend,  to  affect  things  within 
the  jurisdiction  of  the  court,  even  although  jurisdiction  is  not  directly 
acquired  over  the  person  uf  tbe  owner  of  the  thing.     Pennoyer  o.  NefiT, 

Fourth.   The  general  rule  stated  in  the  second  proposition  is,  moi 
over,  limited  by  the  inherent  power  which  all  governments  must  poBseas  lo^  ^-^  r 
over  the  marriage  relation,  its  formation  and  dissolution,  as  regards  ^^     u 
llteir  own  citizens.     From  this  exception  it  results  that  where  a  court  ji/*^  "'"^^^t^*'"^ '  ..^ 
of  one  State,  conformably  to  the  laws  of  such  SUte,  or  the  State  through    *-    jta**^         l*i-'^ 
ita  legislative  department,  has  acted  concerning  the  dissolution  of  the  "^  i     -A^  t*         .  Ti-,'" 
marriage  tie,  as  to  a  citizen  of  that  State,  such  acti""  in  hJTuling  in  thnt  ^><^  -f     ti^ 

State  as  to  such   citizen,  and  the  lalidity  of  the  judgment  may  noW^Jl aA ^ 
'therein  be  questioned  on  tbe  ground  that  the  action  of  the  State  in 
dealing  with  its  own  citizen  concerning  the  marriage  relation  was  re- 
pugnant to  the  due  process  clause  of  tbe  Constitution.     Maynard  v. 
Hill,  125  U.  S.  190.     In  that  case  tbe  facts  were  these :  Maynard  was 
married  in  Vermont,  and  the  husband  nnd  nife  removed  to  Ohio,  from 
whence  Mayuaid  left  his  wife  and  family  and  went  to  California.    Sub- 
sequently he  acquired  a  domicil  in  tbe  Territory  of  Washington.    Being 
there  so  domiciled,  an  net  of  the  legislature  of  the  Territory  waa  passed 
granting  a  divorce  to  tbe  husband.     Maynard  continued  to  reside  in 
Washington,  and  there  remarried  and  died.     The  children  of  the  former 
wife,  claiming  in  right  of  their  mother,  sued  in  a  court  of  the  Territory 
of  Washington  to  recover  real  estate  situated  in  the  Territory,  and  one 
of  the  issues  for  decision  was  tlie  validity  of  tbe  legislative  divorce 
granted  to  the  father.      The  statute  was  assailed  as  invalid,  on  the 
ground  that  Mrs.  Jtlaynard  had  no  notice  and  that  she  was  not  a  resi- 
dent of  the  Territory  when  tbe  act  was  passed.     From  a  decree  of  the 
Supreme  Court  of  the  Territory  adverse  to  their  claim  the  children 
brought  the  case  to  this  court.     Tlie  power  of  the  territo"-' ' — '~'— — 
in  the  absence  of  restrictions  in  tbe,  organic  act,  to  gran 
citizen  of  the  Territory  was,  however,  upheld,  in  view  of 
extent  of  tbe  authorit}'  which  government  possessed  ove 
relation.     It  was  therefore  decided  that  the  courts  of  the 
mitted  no  error  in  giving  effect  within  tbe  Territory  to 
question.     And  as  a  corollary  of  tbe  recognized  powe 
ment  thus  to  deal  with  its  own  citizen  by  a  decree  n 
operative  within  its  own  borders,  irrespective  of  any 
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Iefficacj,  it  folloirs  tfiat  the  right  of  another  sovereignty  exists,  under 
principles  of  comity,  to  give  to  a  decree  so  rendered  such  efiScacy  as  to 
that  government  may  seem  to  be  justified  by  its  conceptions  of  duty  and 
public  policy. 
Fillh.    It  is  no  longer  open  to  question  that  where  husband  and  wife 
domiciled  in  a  State  there  exists  joriBdiction  in  such  State,  for  good 
cause,  to  enter  a  decree  of  divorce  which  will  be  entitled  to  enforcement 
\"t    jxV^iti  another  State  by  virtue  of  the  full  faith  and  credit  clause.     It  has, 


< 


been  decided  that  where  a  boTia  fids  domicil  has  been  acquired 

a  State  by  either  of  the  parties  to  a  marriage,  and  a  suit  is  brought 

the  domiciled  party  in  such  State  for  a  divorce,  the  courts  of  that 

.  State,  if  they  acquire  personal  jurisdiction  also  of  the  otlier  party,  have 

!P^  \jiA  antboritj'  to  enter  a  decree  of  divorce,  entitled  to  be  enforced  in  every 

''(/^^        111 '      State  by  the  full  faith  and  credit  clause.     Cheever  «.  Wilson,  9  Wall. 

"Oe  f*^(j|L>        Sixth.    Where  the  domicil  of  matrimony  was  in  a  particular  State,  and 
•\  .  v**^  I   '      ^        ^^  husband  abandons  his  wife  and  goes  into  another  State  in  order  to 
(Qlp      A    W^  avoid  his  marital  obligations,  such  other  State  to  which  the  husband  has 

^      AtT't  wrongfully  fled  does  not,  in  the  nature  of  things,  become  a  new  domicil 

WV^  1    \j/\  of  matrimony,  and,  therefore,  is  not  to  be  treated  as  the  actual  or  con- 

.      ^Jj  structive  domicil  of  the  wife ;  hence,  the  place  where  the  wife  was  domi- 

^\v^  ciled  when  bo  abandoned  constitates  her  legal  domicil  until  a  new  actual 

domicil  be  by  her  elsewhere  acquired.     This  was  clearly  expressed  in 
Barber  v.  Barber,  21  How.  583,  where  it  was  said  (p.  595)  : 

"  The  general  rule  is,  that  a  voluntary  separation  will  not  give  to  the 
wife  a  different  domiciliation  in  law  from  that  of  her  husband.  But  if 
the  husband,  as  is  the  fact  in  this  case,  abandons  their  domicil  and  his 
wife,  to  get  rid  of  all  those  conjugal  obligations  which  the  marriage  re- 
lation imposes  upon  him,  neither  giving  to  her  the  necessaries  nor  the 
comforts  suitable  to  their  condition  and  his  fortune,  and  relinqnishes 
altogether  liis  marital  control  and  protection,  he  yields  up  that  power 
and  authority  over  her  which  alone  makes  bis  domicil  hers.  .  .  ." 

And  the  same  doctrine  was  expressly  upheld  in  Cheever  t^  Wilson, 
tupra,  where  the  court  said  (9  Wall.  123)  : 

"  It  is  insisted  that  Cheever  never  resided  in  Indiana ;  that  the  dom- 
icil of  the  husband  is  the  wife's,  and  t&at  she  cannot  have  a  different 
one  from  his.     The  converse  of  the  latter  proposition  is  so  well  settled 
that  it  would  be  idle  to  discuss  it.     The  rule  is  that  she  may  acquire  a 
\    separate  domicil  whenever  it  is  necessary  or  proper  that  she  should  do 
ly.  ^    so.     The  right  springs  from  the  necessity  of  its  exercise,  and  endures 
J,  *■       ,.a'\s  long  as  the  necessity  continues." 
1  U  '^  -  ^     Seventh.    So  also  it  is  settled  that  where  the  domicil  of  a  husband  is 
tV  ^^.^1      ^  ^tv  in  a  particular  State,  and  that  State  is  also  the  domicil  of  matrimony, 
^     I  li  I  >\  ^    l        *'*®  courts  of  such  State  having  jurisdiction  over  the  husband  may,  in 

l^(*■  .  ;        i,—    ^    virtueof  the  duty  of  the  wife  to  he  at  the  matrimonial  domicil,  disregard 

II*"    l\  .\  ^    _.,  "njustiflable  absence  therefrom,  and  treat  the  wife  as  having  her 

in  the  State  of  the  matrimonial  domicil  for  the  purpose  of  the 


\y      \\'-'''         C^  *"  unjuati 
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dissolution  of  the  marriage,  and  as  a  result  have  power  to  render  a 
judgment  dissolving  the  marriage  which  will  be  binding  upon  both  par- 
ties, and  will  be  entitled  to  recognition  in  all  other  States  by  virtue  of 
the  full  faith  and  credit  clause.  Atherton  v.  AtbertoD,  181  U.  S.  15a.  ' 
Coming  to  apply  these  settled  propositions  to  the  case  before  us  three' 
things  are  beyond  dispute :  a.  In  view  of  tbe  authority  which  goveru' 
ment  possesses  over  the  marrii^e  relation,  no  question  can  arise  on  tbis^^ 
record  concerning  the  right  of  tlie  State  of  Connecticat  within  its  borders      ^r*^l' 

thedomicil  of  the  wife  continued  in  New  York.     c.  As  then  there  can  be>r\  ^Ativv^  '**-^^        , 


to  give  effect  to  the  decree  of  divorce  rendered  in  favor  of  the  husband       ta^P-^  ""  ^J 

by  the  conrts  of  Connecticut,  he  being  at  the  time  when  the  decree  was  ,  i     t         a**"*'*^ 

disregard  of  hia  duty,  it  clearly  results  from  the  sixth  proposition  that  (iW^  tJU*^ 


rendered  domiciled  in  that  State.     4.  As  New  York  was  the  domicit  of  ^  f''^  ^^Aj^  J,  J 
the  wife  and  the  domicil  of  matrimony,  from  which  the  husband  fled  ir  *^  "    ''^' 


t^ 


no  question  that  the  wife  was  not  constructively  present  in  Connecticut 
by  virtue  of  a  matrimonial  domicil  in  that  State,  and  was  not  there  indi<  ^'^^ 
vidually  domiciled  and  did  not  appear  in  the  divorce  cause,  and  was  only  f^ 
oonstructively  served  with  notice  of  the  pendency  of  that  action,  it  iq 
apparent  that  the  Connecticut  court  did  not  acquire  jurisdiction  over 
the  wife  within  the  Gfth  and  seventh  propositions ;  that  is.  did  not  ac- 
quire snch  Jurisdiction  by  virtue  of  tbe  domicil  of  the  wife  within  the 
State  or  as  the  result  of  personal  service  upon  her  within  its  borders. 

These  subjects  being  thus  eliminated,  the  case  reduces  itself  to  thi 
Whether  tbe  Connecticut  court,  in  virtue  alone  of  the  domicil  of  the  hu! 
band  in  that  State,  had  jurisdiction  to  render  a  decree  against  tbe  wife 
under  the  circuuiatances  stated,  which  was  entitled  to  be  enforced  in 
other  States  in  and  by  virtue  of  tbe  full  faith  and  credit  clause  of  tbe 
Constitution.  In  other  words,  the  final  question  is  whether  to  enforce 
in  another  jurisdiction  the  Connecticut  decree  would  not  be  to  enforce  in 
one  State,  a  personal  judgment  rendered  in  another  State  (gainst  a  de- 
fendant over  whom  the  court  of  the  State  rendering  the  Judgment  had 
not  acquired  jurisdiction.  Otherwise  stated,  the  question  is  this:  Is  a 
proceeding  for  divorce  of  such  an  exceptional  character  as  not  to  come 
within  the  role  limiting  the  authority  of  a  State  to  persons  within  Its 
jurisdiction,  but  on  tbe  contrary,  because  of  tbe  power  which  govern- 
ment may  exercise  over  the  marriage  relation,  constitutes  an  exception 
to  that  rule,  and  is  therefore  embraced,  either  within  the  letter  or  spirit 
of  the  doctrines  stated  in  the  third  and  fourth  propositions  ? 

Before  reviewing  the  authorities  relied  on  to  establish  that  a  divorce 
proceeding  is  of  the  exceptional  nature  indicated,  we  propose  first  to 
consider  tbe  reasons  advanced  to  sustain  the  contention.  In  doing  so, 
however,  it  must  always  be  borne  in  mind  that  it  is  elementary  that 
where  the  fbll  faith  and  credit  clause  of  the  Constitution  is  invoked  to 
compel  the  enforcement  in  one  State  of  a  decree  rendered  in  another, 
the  question  of  tbe  Jurisdiction  of  the  court  by  which  tbe  decree  was 
rendered  is  open  to  inquiry.  And  if  there  was  no  jurisdiction,  either  of 
ttie  subject  matter  or  of  the  person  of  the  defendant,  the  courts  of  an- 
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other  State  &rs  not  reqnired,  by  virtue  of  the  full  faith  and  credit  clause 
of  the  Constitntiou,  to  enforce  such  decree.  National  Exchange  Bank 
V.  Wiley,  195  U.  S.  257,  269,  and  cases  cited. 

I.  The  wide  scope  of  the  authority  which  government  possesses  orer 
the  contract  of  marriage  and  its  dissolution  is  the  basis  upon  which  it  ia 
argued  that  the  domicil  within  one  State  of  one  party  to  the  marriage 
gives  to  such  a  State  Jurisdiction  to  decree  a  dissolution  of  the  marriage 
tie  which  will  be  obligator]'  in  alt  the  other  States  by  force  of  the  foil 
faiUi  and  credit  clause  of  the  Constitution.  But  the  deduction  is  de- 
sCmctive  of  the  premise  upon  which  it  rests.  This  becomes  clear  when 
it  is  perceived  that  if  one  government,  because  of  its  authority  over  its 
own  citizens  has  the  right  to  dissolve  the  marriage  tie  as  to  the  citizen 
of  another  jurisdiction,  it  must  follow  that  no  government  possesses  as 

its  own  citizens,  power  over  the  marriage  reladon  and  its  dissolution. 

ir  if  it  be  that  one  government  in  virtue  of  its  authority  over  marriage 

ly  dissolve  the  tie  as  to  citizens  of  another  government,  other  govern- 
ments would  have  a  similar  power,  and  hence  the  right  of  every  gov- 
ernment aa  to  its  own  citizens  might  be  rendered  nugatory  by  the 
exercise  of  the  power  which  every  other  government  possessed.  To 
concretely  illustrate :  If  the  fact  be  that  where  persons  are  married  la 
the  State  of  New  York  either  of  the  parties  to  the  marriage  may,  in 
violation  of  the  marital  obligations,  desert  the  other  and  go  into  the 
State  of  Connecticut,  there  acquiring  a  domicil,  and  procure  a  dissolu- 
tion of  the  marriage  which  would  be  binding  in  the  State  of  New  York 
as  to  the  party  to  the  marriage  there  domiciled,  it  would  follow  that  the 
power  of  the  State  of  New  York  as  to  the  dissolution  of  the  marrit^e  as 
to  its  domiciled  citizen  would  be  of  no  practical  avail.  And  conversely 
the  like  result  jrould  follow  if  the  marriage  had  been  celebrated  in  Con- 
necticut and  desertion  bad  been  from  that  State  to  New  York,  and 
consequently  the  decree  of  divorce  had  been  rendered  in  New  York. 
Even  a  superficial  analysis  wilt  make  this  clear.  Under  the  rule  con- 
tended for  it  would  follow  that  the  States  whose  taws  were  the  most  lax 
as  to  length  of  residence  required  for  domicil,  as  to  causes  for  divorce 
and  to  speed  of  procedure  concerning  divorce,  would  in  effect  dominate 
all  the  other  States.  In  other  words,  any  person  who  was  married  in 
one  State  and  who  wished  to  violate  the  marital  obligations  would  be 
able,  by  following  the  lines  of  least  resistance,  to  go  into  the  State 
whose  laws  were  the  most  lax,  and  there  avail  of  them  for  the  purpose 
of  the  severance  of  the  marriage  tie  and  the  destruction  of  the  rights  of 
the  other  party  to  the  marriage  contract,  to  the  overthrow  of  the  laws 
and  public  policy  of  the  other  States.  Thus  the  argument  comes  neces- 
sarily to  this,  that  to  preserve  the  lawful  authority  of  all  the  States  over 
marriage  it  is  essential  to  decide  that  all  the  States  have  such  authority 
onl}'  at  the  sufferance  of  the  other  States.  And  the  considerations  just 
stated  serve  to  dispose  of  the  argument  that  the  contention  relied  on 
finds  support  in  tbe  ruling  made  in  Maynard  v.  Hill,  referred  to  in  the 
fourth  proiwsitlon,  which  was  at  the  outset  stated.     For  in  that  case 
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the  Bote  question  was  the  eS^ct  withia  the  Territory  of  Wublngtoo  of  a 
legislative  divorce  granted  in  the  Territory  to  a  citizen  thereof.  The 
upholding  of  the  divorce  within  the  Territory  was,  therefore,  but  a  rec' 
tuition  of  the  power  of  the  territorial  government,  in  virtue  of  its 
aathorit;  over  marriage,  to  deal  with  a  person  domiciled  within  ite 
Jurisdiction.  The  case,  therefore,  did  not  concern  the  extraterritorial 
effloacy  of  the  legislative  divorce.  In  otiier  words,  whilst  ^e  ruling 
recc^nized  the  ample  powers  which  government  possesses  over  mar- 
rifl^  as  to  one  within  its  Jurisdiction,  it  did  not  purport  to  hold  that 
sach  ample  powers  might  be  exercised  and  enforced  by  virtue  of  the 
Constitution  of  the  United  States  in  another  Jurisdiction  as  to  citizens 
of  other  States  to  whom  the  jurisdictioa  of  the  Territory  did  not 
extend. 

The  anomalous  result  which  it  la  therefore  apparent  would  arise  from 
maintaining  the  proposition  contended  for  is  mode  more  manifest  by 
considering  the  instrament  fVom  whidi  sach  result  would  be  produced, 
that  is,  the  full  faith  and  credit  clause  of  the  ConstitutioD.  No  one 
.  denies  that  the  States,  at  the  time  of  the  adoption  of  the  Constitution, 
possessed  fbll  power  over  the  snbject  of  marriage  and  divorce.  No 
one,  moreover,  can  den}'  that,  prior  to  the  adoption  of  the  Constitution, 
the  ext«nt  to  which  the  States  would  recognize  a  divorce  obtained  in  a 
foreign  jurisdiction  depended  upon  their  oonceptions  of  duty  and  comity. 
Besides,  it  must  be  conceded  that  the  Constitution  delegated  no  author- 
ity to  the  Government  of  the  United  States  on  the  subject  of  marriage 
and  divorce.  Yet,  if  the  proposition  be  maintMned,  it  would  follow 
that  the  destmction  of  the  power  of  the  States  over  the  dissolution  of 
marriage,  as  to  t^eir  own  citizens,  would  be  brought  about  by  the  oper- 
ation of  the  full  fMth  and  credit  clause  of  the  Constitution.  Tliat  is  to 
say,  it  would  come  to  pass  that,  although  the  Constitution  of  the  United 
States  does  not  interfere  with  the  authority  of  the  States  over  marri^e, 
nevertheless  the  full  faith  and  credit  clause  of  that  instruoient  destroyed 
the  authority  of  the  States  over  the  marriage  relation.  And  as  the 
Government  of  the  United  States  has  no  delegated  authority  on  the 
subject,  that  Government  would  be  powerless  to  prevent  the  evil  thus 
brought  about  by  the  full  faith  and  credit  clause.  Thus  neither  the 
States  nor  the  National  Government  would  be  able  to  exert  that  au- 
thority over  the  marriage  tie  possessed  by  eveiy  other  civilized  gov- 
ernment. Yet,  more  remarkable  would  be  such  result  when  it  is  borne 
in  mind  that,  when  the  Constitution  was  adopted,  nowhere,  either  in 
the  mother  countrj'  or  on  the  continent  of  Europe,  either  in  adjudged 
cases  or  in  the  treatises  of  authoritative  writers,  had  the  theory  ever 
been  upheld  or  been  taught  or  even  suggested  that  one  government, 
solely  because  of  the  domicil  within  its  borders  of  one  of  the  parties  to 
a  marriage,  had  authority,  without  the  actual  or  constructive  presence 
of  the  other,  to  exert  its  authority  by  a  dissolution  of  the  marriage  tie, 
which  exertion  of  power  it  would  be  the  duty  of  other  States  to  respect 
as  to  those  subject  to  their  jurisdiction. 
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II.  It  is  urged  that  the  suit  for  divorce  was  a  proceeding  in  rem,  and, 
tlierefore,  the  Connecticut  court  bad  complete  Jurisdiction  to  enter  a 
decree  as  to  the  res,  entitled  to  be  enforced  in  the  State  of  New  York. 
Bat  here  again  the  uigument  is  contradictor  p.  It  rests  upon  the  theory 
that  jarisdictiou  io  Connecticut  depended  upon  the  domicil  of  the  person 
there  saing  and  yet  attributes  to  the  decree  resting  upon  the  domicil  of 
one  of  the  parties  alone  a  force  and  effect  based  upon  the  theory  that  a 
thing  within  the  jurisdiction  of  Connecticnt  was  the  subject  matter  of 
the  controversy.  But  putting  this  contradiction  aside,  what,  may  we 
ask,  was  the  res  in  Connecticut?  Certainly  it  cannot  in  reason  be  said 
that  it  was  the  cause  of  action  or  the  mere  presence  of  the  person  of  the 
plaintiff  within  the  jurisdiction.  The  only  possible  theory  then  upon 
which  the  proposition  proceeds  must  be  that  the  res  in  Connecticut, 
from  which  the  Jurisdiction  is  assumed  to  have  arisen,  was  the  marriage 
relatjon.  But  as  the  marriage  was  celebrated  in  New  York  between 
citizens  of  that  State,  it  must  be  admitted,  under  the  h3'potbesis  stated, 
.  X       \.      that  before  the  husband  deserted  the  wife  in  New  York,  the  ret  was  ii 


VV*  v.."''  (New  York  and  not  in  Connecticut.     As  the  husband,  attgr  wrongfully 
.^^\^r"*^     rAfeagdouing  the  wife  in  New  York,  never  established  a^Enrnomal 
.  \^^^,^  Idomicil  in  Connecticut,  it  cannot  be  said  that  betook  witli  him  the 

v^ _^iy       \       ,       marital  relation  from  which  he  fled  to  Connecticut.     Conceding,  how- 
'^        \  V*'''*^'       ilever,  that  he  took  with  liim  to  Connecticut  so  much  of  the  marital  rela- 
^^  [tion  as  concerned  his  individual  status,  it  cannot  in  reason  be  said  that 

^  Ihe  did  not  leave  in  New  York  so  much  of  the  relation  as  pertained  to 

\^  \  ^*\"'*  status  of  the  wife.     From  any  point  of  view,  then,  under  the  propo- 

sition referred  to,  if  the  marriage  relation  be  treated  as  the  res,  it  follows 
that  it  was  divisible,  and  therefore  there  was  a  res  in  the  State  of  New 
York  and  one  in  the  State  of  Connecticut.     Thus  considered,  it  is  clear 
that  the  power  of  one  State  did  not  extend  to  affecting  the  thing  situated 
in  another  State.     As  illustrating  this  conception,  we  notice  the  case 
of  Mississippi  &  Missouri  R.  R.  Co.  v.  Ward,  2  Black,  485.     Tlie  facts 
\  I  ^  ^         in  tliat  case  were  these  :   A  bill  was  filed  in  a  District  Court  of  the 
^  ''^  )    J^  United  States  for  the  District  of  Iowa  to  abate  a  nuisance  alleged  to 
\  \  .^V',.  .1  "    ^v-     bave  been  occasioned  b}-  a  bridge  across  the  Mississippi  River  dividing 
^ . '  .    }  A  the  States  of  Illinois  and  Iowa.     Under  the  assumption  that  the  nuisance 

,  t.'   I     >'  ^  was  occasioned  by  the  operation  of  the  bridge  on  the  Illinois  side,  the 

V  a-  ■'  court,  after  pointing  out  that  the  United  States  Circuit  Court  for  the  Dia- 

^  trict  of  Iowa  exercised  the  same  jurisdiction  that  a  State  court  of  Iowa 

could  exercise  and  no  more,  said  (p.  494  ) : 

"  The  District  Court  bad  no  power  over  the  local  object  inflicting  tiie 
injury ;  nor  any  jurisdiction  to  inquire  of  the  facts,  whether  damage  had 
been  sustained,  or  how  much.  These  facta  are  bejond  the  court's  Juris- 
diction and  powers  of  inquiry,  and  outside  of  the  case." 

Nor  has  the  conclusive  force  of  the  view  which  we  have  stated  been 
met  by  the  suggestion  that  the  res  was  indivisible,  and  therefore  was 
wholly  in  Connecticut  ami  wholly  in  New  Yoi'k,  for  this  amounts  but 
to  saying  that  the  same  thing  can  be  at  one  and  the  same  time  in  differ- 
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ent  places.  Further,  the  reasoning  above  expressed  disposes  of  the 
contention  that,  as  the  suit  in  Connecticut  involved  the  status  of  the 
husband,  therefore  the  courts  of  that  State  hod  the  power  to  determine 
ttae  status  of  the  non-reeident  wife  by  a  decree  which  bad  obligatory 
force  outside  of  the  State  of  Connecticut  Here,  again,  the  ailment 
oomes  to  this,  that,  because  the  State  of  Connecticut  had  juriadictiou 
lo  fix  the  status  of  one  domiciled  within  its  borders,  that  State  also  hod 
tbt  authority  to  oust  tbe  State  of  New  York  of  the  power  to  fix  the 
status  of  a  person  who  was  nndeniablj-  subject  to  the  Jurisdiction  of  that 
State. 

III.  It  is  urged  that  whilst  marriage  is  in  one  aspect  a  contract,  it  is  | 
Devertheless  a  contract  in  which  society  is  deeply  interested,  and,  there- 1 
fore,  government  most  have  the  power  to  determine  whether  a  marriage  | 
exists  or  to  dissolve  it,  and  hence  the  Connecticut  court  had  jurisdiction 
of  the  relation  and  the  right  to  dissolve  it,  not  only  as  to  its  own  citizen 
but  as  to  a  citizen  of  New  York  who  was  not  subject  to  the  jurisdiction 
of  tbe  State  of  Connecticut.  The  proposition  involves  in  another  form 
of  stateatent  the  non  tequUur  which  we  have  previously  pointed  out ; 
that  is,  that,  because  government  possesses  power  over  marriage,  there- 
fore tbe  existence  of  that  power  must  be  rendered  unavailing. 

Nor  is  tbe  contention  aided  by  the  proposition  that  because  it  is  im- 
possible to  conceive  of  the  dissolution  of  tiie  marriage  as  to  one  of  the 
parties  iu  one  Jurisdiction  without  at  the  same  time  saying  that  the  mar- 
riage is  dissolved  as  to  both  in  every  other  Jurisdiction,  therefore  the 
Connecticut  decree  should  have  obligatory  effect  in  New  York  as  to  tbe 
citizen  of  that  State.  For,  again,  by  a  change  of  form  of  statement, 
the  same  contention  which  wo  have  disposed  of  is  reiterated.  Besides, 
the  proposition  presupposes  that,  because  in  the  exercise  of  its  power 
over  its  own  citizens,  a  State  may  determine  to  dissolve  the  marriage 
tie  by  a  decree  which  is  efficacious  within  its  borders,  therefore  such 
decree  is  in  all  cases  binding  in  every  other  jurisdiction.  As  we  have 
pointed  out  at  the  outset,  it  does  not  follow  that  a  State  may  not  exert 
its  power  as  to  one  within  its  jurisdiction  simply  l)ecause  such  exercise 
of  authority  may  not  be  extended  beyond  iie  borders  into  the  jurisdiction 
and  authority  of  another  State.  The  distinction  was  clearly  pointed 
out  in  Blackinton  v,  Blackinton,  141  Mass.  432.  In  that  case  the  par- 
ties were  married  and  lived  in  Massachusetts.  The  husband  abandoned 
the  wife  without  cause  and  became  domiciled  in  New  York.  The  wife 
remained  at  the  matrimonial  domicil  in  Uassacliu  setts  and  instituted  a 
proceeding  to  prohibit  her  husband  from  imposing  any  restraint  upon 
her  personal  liberty  and  for  separate  maintenance.  Service  was  made 
upon  the  husband  in  New  York.  The  court,  recognizing  fully  ttiat 
under  the  circumstances  disclosed  the  domicil  of  the  husband  was  no'! 
the  domicil  of  the  wife,  concluded  that,  under  the  statutes  of  Massa- 
ohusetts,  it  had  authority  to  grant  the  relief  prayed,  anfl  was  ther. 
brought  to  determine  whether  the  decree  ought  to  be  made,  in  view  of 
the  fact  that  such  decree  might  not  have  extraterritorial  force.     But 
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this  circuniBtsnce  was  held  not  to  be  controlling  and  the  decree  was 
awarded.  The  same  doctrine  was  clearly  exi)Ounded  by  the  Privy 
Council,  in  an  opinion  delivered  by  Lord  Watson,  in  tbe  divorce  case 
or  Le  Uesurier  v.  Le  Mesurier  (1895),  A.  C.  517,  where  it  was  said 
(p.  527): 

"  When  the  jurisdiction  or  the  court  is  exercised  according  to  tbe 
rulvs  of  Internationa)  law,  as  in  tbe  case  where  tbe  parties  have  their 
doiuicil  within  its  fornm,  its  decree  dissolving  their  marriage  ought  to 
be  respected  by  the  tribunals  of  every  civilized  country.  ...  On  the 
other  hand,  a  decree  of  divorce  a  vinculo,  pronounced  by  s  court  whose 
jurisdiction  is  solely  derived  ftom  some  nile  of  municipal  law  peculiar 
to  its  forum,  cannot,  wben  it  trenches  uimn  tbe  interests  of  any  other 
oounu'v  to  whose  tribunals  the  spoases  were  amenable,  claim  extraterri- 
torial autliority." 

IV.  The  contenUon  that  if  tlie*power  of  one  State  to  decree  a  disso- 
lution of  a  marriage  which  would  be  compulsory  upon  the  other  States 
be  limited  to  cases  where  both  parties  are  subject  to  the  jurisdiction, 
tbe  right  to  obtain  a  divorce  could  be  so  hampered  and  restricted  as  to 
be  in  effect  impossible  of  exercise,  is  but  to  insist  that  in  order  to  favor 
the  dissolution  of  marriage  and  to  cause  its  permanency  to  depend  upon 
the  mere  caprice  or  wroog  of  the  parties,  there  should  Dot  be  applied 
to  the  right  to  obtain  a  divorce  those  fhudamental  principles  which  safe- 
guard the  exercise  of  the  simplest  rights.  In  other  words,  the  argument 
but  reproduces  the  fallacy  already  exposed,  which  is,  that  one  State 
must  be  endowed  with  the  attribute  of  destroying  the  authority  of  all 
tbe  others  concerning  tbe  dissolution  of  marriage  in  order  to  render  such 
dissolution  easy  of  procurement.  But  even  if  the  true  and  controltii^ 
principles  be  for  a  moment  put  aside  and  mere  considerations  of  incon- 
venience be  looked  at,  it  would  follow  that  tbe  preponderance  of  incon- 
venience would  be  against  the  contention  that  a  State  should  have  tbe 
power  to  exert  its  authority  concerning  the  dissolution  of  marriage  as 
to  those  not  amenable  to  its  jurisdiction.  By  the  application  of  that 
rule  each  State  is  given  the  power  of  overshadowing  the  authority  of  all 
the  other  States,  thus  caosing  the  marriage  tie  to  be  less  protected  than 
any  other  civil  obligation,  and  this  to  be  accomplished  by  destroying 
individual  rights  without  a  hearing  and  by  tribunals  having  no  jurisdic- 
tion. Further,  tbe  admission  that  jurisdiction  in  the  ooarts  of  one  Slate 
over  one  party  alone  was  the  test  of  the  right  to  dissolve  the  marriage 
lie  as  to  the  other  part)-  although  domiciled  in  another  State,  would  at 
once  render  such  test  impossible  of  general  applioalion.  In  other  words, 
the  test,  if  admitted,  would  destroy  itself.  This  follows,  since  if  that 
test  were  the  rule,  each  party  to  the  marriage  in  one  State  would  have 
a  right  to  acquire  a  domicil  in  a  different  State  and  there  institute  pro- 
ceedings for  divorce.  It  would  hence  necessarily  arise  that  dominl 
would  )>e  do  longer  the  determinative  criterion,  but  tbe  mere  race  of 
diligence  between  the  panics  in  seeking  different  fomms  in  other  States 
or  the  L-elerity  by  which  in  such  States  judgments  of  divorce  might  be 
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procnred  wouM  have  to  be  considered  in  order  to  decide  which  forum 
was' controlling. 

On  the  oiber  band,  the  denial  of  the  power  to  enforce  in  another  State 
a  decree  of  divorce  rendered  against  a  person  who  was  not  subject  to 
the  jurisdiction  of  the  State  in  which  the  decree  was  rendered  obviates 
all  the  GOD  trad  ictions  and  inconveniences  which  are  above  indicated.  It 
leaves  uncurtailed  the  Intimate  power  of  alt  the  States  over  a  subject 
peculiarly'  within  their  authority,  and  thus  not  only  enables  ttiem  to 
maintain  their  public  policy  but  also  to  protect  tlie  individual  rights  of 
their  citizens.  It  does  not  deprive  a  State  of  the  power  to  render  a  de- 
cree of  divorce  susceptible  of  being  enforced  within  its  borders  as  to  the 
person  within  the  jurisdiction,  and  does  not  debar  other  States  from  giv- 
ing such  effect  to  a  judgment  of  that  character  as  they  niay  elect  to  do 
under  mere  principles  of  State  comity.  It  causes  the  full  faith  and 
credit  clause  of  the  Constjtution  to  operate  upon  decrees  of  divorce  in 
the  respective  States  just  as  tliat  clause  operates  upon  otlier  rights,  that 
is,  it  compels  all  the  States  to  recognize  and  enforce  a  Judgment  of 
divorce  rendered  in  other  States  where  both  parties  were  subject  to  tlie 
Jurisdiction  of  the  State  iu  which  the  decree  was  rendered,  and  it  en- 
ables the  States  rendering  such  decrees  to  take  into  view  fur  the  purpose 
of  the  exercise  of  their  authority  the  existence  of  a  matrimonial  domicil 
from  which  the  presence  of  a  party  not  physically  present  within  the 
borders  of  a  State  may  be  constnicUvely  found  to  exist. 

Having  thus  disposed  of  the  reasoning  advanced  to  sustain  t^e  asser- 
tion that  the  courts  of  the  State  of  New  York  were  bound  by  the  full 
faith  and  credit  clause  to  give  full  effect  to  the  Oonneciicut  decree,  we 
are  brought  to  consider  the  authorities  relied  upon  to  support  that 
proposition. 

Whilst  the  continental  and  English  authorities  are  not  alluded  to  in 
the  argument,  it  may  be  well,  in  the  most  summary  wa}-,  to  refer  to 
them  as  a  means  of  illustrating  the  question  for  consideration.  The 
extent  of  the  power  which  independent  sovereignties  exercised  over  the 
dissolution  of  the  marriage  tie,  as  to  their  own  citizens,  gave  rise,  in  the 
nature  of  things,  to  controversies  concerning  the  extraterritorial  effect 
to  be  given  to  a  dissolution  of  such  tie  when  made  between  citizens  of 
one  country  by  Judicial  tribunals  of  another  country  in  which  eucb  citi- 
zens hod  become  domiciled.  We  do  not  deem  it  essential,  however, 
to  consider  the  conflicting  theories  and  diveigent  rules  of  pu))lic  policy 
which  were  thus  engendered.  We  are  relieved  of  the  necessity  of  enter- 
ing upon  such  au  inquiry,  since  it  cannot  be-doubted  that  neither  the 
practice  nor  the  theories  controlling  in  the  countries  on  the  continent 
lend  the  slightest  sanction  to  the  contention  tbat.n  government,  simply 
because  one  of  the  parties  to  a  marriage  was  domiciled  within  its  bor- 
ders, where  no  matrimonial  domicil  ever  existed,  bad  power  to  render  a 
decree  dissolving  a  marriage  which  on  principles  of  international  law 
was  entitled  to  obligatory  extraterritorial  eflect  as  to  the  other  party  to 
the  mariiage,  a  citizen  of  another  country.  Wharto''  Coiif.  Laws,  3d 
ed.,  T.  1,  p.  441,  S  209  and  notes. 
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It  cannot  be  doubted,  also,  that  the  courta  of  England  decline  to  treat 
a  foreign  decree  of  divorce  as  having  obligatory  extraterritorial  force 
wlien  both  parties  to  tbe  marriage  were  not  subject  to  the  jurisdiction 
of  the  court  which  rendered  the  decree.  Shaw  v.  Gould,  L,  R.  3  H,  L. 
5i ;  Harvej'  v.  Farnie,  8  App.  Cas.  4S.  And,  although  it  has  been  sug- 
gested in  opinions  of  English  judges  treating  of  divorce  qneslions  that 
exceptional  occasions  might  arise  which  perhaps  would  justify  a  relax- 
ation of  the  rigor  of  the  presumption  that  the  domicil  of  the  husband 
was  the  domicil  of  the  wife,  per  Lords  Eldon  and  Rudcsdale,  in  Tovey 
V.  Lindsay,  1  Dow.  133,  140;  per  Lord  Westbury,  iu  Pitt  v.  Pitt,  4 
Macq.  627.640;  per  Brett.  L.  J.,  in  Niboyet  v.  Niboyet,  4P.  D.  1,  14; 
Briggs  V.  Bri^s,  5  P.  D.  163,  165  ;  and  per  James  and  Cotton,  L.  JJ., 
in  Harrey  v.  Farnie,  6  P.  D.  47,  49,  the  courts  of  England,  in  cases 
where  the  jurisdiction  was  dependent  upon  domicil,  have  enforced  the 
presumption  and  treated  the  wife  as  being  within  the  jurisdiction  where 
the  husband  was  legally  domiciled.  But  this  conception  was  not  a  de- 
ptarture  from  the  principle  uniformly  maintained,  that,  internationally 
considered,  jurisdiction  over  both  paities  to  a  marriage  was  essential  to 
the  exercise  of  power  to  decree  a  divorce,  but  was  simply  a  means  of 
determining  by  a  legal  presumption  whether  both  parties  were  within 
the  jurisdiction.  Of  course  the  rigor  of  the  English  rule  as  to  the  dom- 
icil of  the  husband  being  the  domicil  of  the  wife  is  not  controlling  in 
this  court,  in  view  of  the  decisions  to  which  we  have  previously  referred, 
recognizing  the  right  of  the  wife,  for  the  fault  of  the  husband,  to  acquire 
a  separate  domicil.  Barber  u.  Barber,  21  How.  582;  Cheever  w.  Wil- 
son, 9  Wall.  108;  Atherton  v.  Atherton,  181  U.  S.  155. 

And  even  in  Scotland,  where  residence,  as  distinguished  from  domicil, 
was  deemed  to  authorize  the  esercise  of  jurisdiction  to  grant  divorces, 
it  was  invariably  recognized  that  the  presence  within  the  jurisdiction  of 
both  parties  to  the  marrit^e  was  essential  to  authorize  a  decree  in  favor 
of  tbe  complainant.  Wharton,  Conf.  Laws,  §215,  v.  1,  p.  447;  per 
Lord  Westbury,  in  Shaw  v.  Gould,  L.  R.  3  H.  L.  88. 

As  respects  tbe  decisions  of  this  court.  We  at  once  treat  as  inappo- 
site, and  therefore  unnecessary  to  be  here  specially  reviewed,  those  hold- 
ing, a,  that  where  the  domicil  of  a  plaintiff  in  a  divorce  cause  is  in  the 
State  where  the  suit  was  brought,  and  the  defendant  appears  and  de- 
fends, as  both  parties  are  before  the  court,  there  is  power  to  render 
a  decree  of  divorce  which  will  be  entitled  in  other  States  to  reoc^nilion 
under  the  full  faith  and  credit  clause  (Cheever  v.  Wilson,  supra) ;  b,  that, 
Hs  distinguished  from  legal  domicil,  mere  residence  within  a  particular 
State  of  the  plaintiff  in  a  divorce  cause  brought  in  a  court  of  snch  Stat« 
is  not  sufficient  to  confer  Jurisdiction  upon  such  court  to  dissolve  the 
marriage  relation  existing  t>etween  the  plaintiff  and  a  non-resident  de- 
fendant Andrews  v.  Andrews,  188  U.  S.  14 :  Streitwolf  v.  Stroilwolf, 
181  n.  S.  179 ;  Bell  v.  Bell,  181  U.  S.  175.  This  brings  us  to  again 
consider  a  case  heretofore  referred  to,  principally  relied  upon  as  sus- 
taining the  contention  that  the  domicil  of  one  party  alone  is  suCBcient 
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to  confer  jurisdiction  npoD  a  Jadicial  tribanal  to  render  a  decree  of 
divorce  having  extraterritorial  effect,  viz.,  Atherton  v.  Atherton,  181 
U.  S.  155.  The  decieioD  id  that  case,  however,  as  we  have  previotisly 
said,  was  expressly  placed  apon  the  grouad  of  matriraooial  domicil. 
This  is  apparent  ftom  the  folloviog  passage,  which  we  excerpt  from  the 
opinion,  at  page  171 ; 

"This  case  does  not  involve  the  validity  of  a  divorce  granted,  on 
constructive  service,  by  the  court  of  a  State  in  which  only  one  of  the 
parties  ever  had  a  domicil ;  nor  the  question  to  what  extent  the  good 
faith  of  the  domicil  may  be  afterwards  inquired  into.  In  this  case  the 
divorce  in  Kentucky  was  by  the  court  of  the  State  which  had  always 
been  the  undoubted  domicil  of  the  husband,  and  which  was  the  only 
matrimonial  domicil  of  the  husband  and  wife.  The  single  question  to 
be  decided  is  the  validity  of  that  divorce,  granted  after  such  notice  had 
been  given  as  was  required  hy  the  statutes  of  Kentucky." 

The  contention,  therefore,  that  the  reasoning  of  the  opinion  demon- 
strates that  the  domicil  of  one  of  the  parties  alone  was  contemplated  as 
being  sufficient  to  found  Jurisdiction,  but  insists  that  the  cose  decided  a 
proposition  which  was  excluded  in  unmistakable  language.  But,  mure- 
over,  it  is  clear,  when  the  facts  which  were  involved  in  the  Atherton 
case  are  taken  into  view,  that  the  case  could  not  have  been  decided 
merely  upon  the  ground  of  the  domicil  of  one  of  tlie  parties,  because 
that  consideration  alone  would  have  afforded  no  solution  of  the  problem  / 
which  the  case  presented.  The  salient  facts  were  these :  The  husband  ^ 
lived  in  Kentucky,  married  a  citizen  of  New  York,  and  the  married 
couple  took  up  their  domicil  at  the  home  of  the  husband  in  Kentucky, 
where  they  continued  to  reside  and  where  children  were  born  to  them. 
The  wife  left  the  matrimonial  domicil  and  went  to  New  York.  The 
husband  sued  her  in  Kentucky  for  a  divorce.  Before  the  Kentucky  suit 
merged  into  a  decree  the  wife,  having  a  residence  in  New  York  auffluient, 
Qnder  ordinary  circumstances,  to  constituto  a  domicil  in  that  State,  sued 
the  husband  in  the  courts  of  New  York  for  a  limited  divorce.  Thus  the 
two  suits,  one  by  the  husband  against  the  wife  and  the  other  hy  the  wife 
against  the  husband,  were  pending  in  the  respective  States  at  tlie  same 
time.  The  husband  obtained  a  decree  in  tbe  Kentucky  suit  before  the 
suit  of  the  wife  had  been  determined,  and  pleaded  such  decree  in  the  suit 
brought  by  tbe  wife  in  New  York,  The  New  York  court,  however,  re- 
fused to  recc^nize  the  Kentucfcj'  decree  and  tbe  case  came  here,  and  this 
court  decided  that  the  courts  of  New  York  were  bound  to  give  effect  to 
the  Kentucky  decree  by  virtue  of  the  full  faith  and  credit  clause.  Under 
these  conditions  it  is  clear  that  the  case  could  not  have  been  disposed 
of  on  tbe  mere  ground  of  the  individual  domicil  of  the  parties,  since 
upon  that  hypothesis,  even  if  the  efficacy  of  tbe  individual  domicil  had 
been  admitted,  no  solution  would  have  been  thereby  afforded  of  the 
problem  which  would  have  arisen  for  decision,  that  problem  being  which 
of  the  two  courts  wherein  the  conflicting  proceedings  were  pending  had 
had  the  paramount  right  to  enter  &  binding  decree.     Having  disposed 
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of  the  case  apon  the  principle  of  matrimoDial  domictl,  it  cannot  in  reaacHt 
be  conceived  that  the  court  intended  to  express  an  opinion  upon  the 
soundness  of  the  theory  of  individual  and  sepamte  domicil  which,  iao- 
latedly  considered,  nas  inadequate  to  dispose  of,  and  was,  therefore, 
irrelevant  to,  the  question  for  dedsion.  .  .  .' 
^  1^  >  -  Without  questioning  the  power  of  tfcie  State  of  Connecticut  to  enforce 
XyUtz"  within  its  own  borders  the  decree  of  divorce  which  is  here  in  issue,  and 

^  ^"^  -f-  ^f/^  without  intimating  a  doubt  as  to  the  power  of  the  State  of  New  York  to 

"^    ^^  ^^  give  to  a  decree  of  that  character  rendered  in  ConneetJcut,  within  the 

Iwrders  of  the  State  of  New  York  and  as  to  its  own  citizens,  such  effl- 
cacj'  as  it  ma}-  be  entitled  to  in  view  of  the  pablic  policj-  of  that  State, 
we  hold  that  the  decree  of  the  court  of  Connecticut  rendered  under  the 
circumstances  stated  was  not  entitled  to  obligatory  enforcement  in  the 
State  of  New  York  bj'  virtue  of  the  full  faith  and  credit  clause.  It 
therefore  follows  that  the  court  below  did  not  violate  tbe  full  faith  and 
credit  clause  of  the  Constitution  in  refusing  to  admit  the  Connecticot 
decree  in  evidence ;  and  its  judgment  is,  therefore, 

Affirmed. 

Holmes,  J.,  with  whom  concnrred  Hablut,  Bebwkb,  and  Browk,  JJ., 
dissenting. ' 

I  do  not  suppose  that  civilization  will  come  to  an  end  whichever  way 
this  case  is  decided.  But  as  the  reasonitig  which  prevails  in  the  mind 
of  the  majority  does  not  convince  me,  and  as  I  think  that  the  decision 
not  only  reverses  a  previous  well-considered  decision  of  this  court  but 
is  likely  to  cause  considerable  disaster  to  innocent  persons  and  to  bas- 
tardize children  hitherto  supposed  to  be  the  offspring  of  lawful  marriage, 
I  think  it  proper  to  express  my  views.  Generally  stated,  the  issue  is 
whether,  when  a  husband  sues  in  the  court  of  his  domicil  for  divorce 
from  an  absent  wife  on  the  ground  of  her  desertion,  the  jurisdiction  of 
the  court,  if  there  is  no  personal  service,  depends  upon  the  merits  of  the 
case.  If  the  wife  did  desert  her  husband  in  fact,  or  if  she  was  served 
with  process,  I  understand  it  not  to  be  disputed  that  a  decree  of  divorce 
in  the  case  supposed  would  be  conclusive,  and  so  I  understand  it  to  be 
admitted  that  if  the  court  of  another  State  on  a  retrial  of  the  merits 
finds  them  to  have  been  decided  rightly  its  duty  will  be  to  declare  the 
decree  a  bar  to  its  inquiry.  The  first  form  of  the  question  is  whether  It 
has  a  right  to  inquire  into  the  merits  at  all.  But  I  think  tliat  it  will 
appear  directly  that  tbe  issue  ie  narrower  even  than  that. 

In  Atherton  n.  Atherton,  181  U.  S.  155,  a  divorce  was  granted  on 
the  ground  of  desertion,  to  a  husband  in  Kentucky  against  a  wife  who 
bad  established  herself  in  New  York.  She  did  not  appear  in  the  suit 
and  tbe  only  notice  to  her  was  by  mail.     Before  the  decree  was  made 

^  The  leocned  judge  here  axarained  nnmeroiu  deciiiona  of  Btate  court*,  and  coa- 
elnded  that  they  did  not  eatabliBh  the  proposition  chat  snch  a  decree  ai  the  one  hoN 
examined  was  entitled  to  full  faith  and  credit.  —  Ed. 

3  Another  diiseating  opioioQ  of  Brows,  J.,  ie  omitted. — Ed. 


^^^' 


»Google 


BECT.  IV.]  HADDOCK   V.   HADDOCK.  4.81 

she  Bued  id  New  York  for  a  divorce  IVom  bed  and  board,  but  pending 

tbe  latter  proceedings  the  Kentucliy  suit  was  brought  to  its  end.     The 

husbRDd  appeared  in  Ncvr  York  and  set  up  tbe  Kentucky  decree.     The  i  LLL*C*^ 

New  York  court  found  that  the  wife  left  her  huaband  because  of  bia  t\  ^  (frf^t     ' 

cruel  and  abusive  treatment,  without  fault  on  her  part,  held  that  the^y  (7^  '^     ^ 

Kentucky  decree  was  no  bar,  and  granted  the  wife  her  divorce  fVom  bed 

and  board.     Tbe  New  York  decree,  after  being  afllnned  by  tbe  Court 


of  Appeals,  was  reversed  by  this  court  on  the  ground  that  It  did  not 
give  to  the  Kentucky  decree  the  faith  and  credit  which  it  bad  by  law  in 
Kentucky.  Of  course,  if  the  wife  left  her  husband  because  of  bis  cruelty 
and  without  fault  on  her  part,  as  found  by  the  New  York  court,  abe  was 


Kentucky.     Of  course,  if  the  wife  left  her  husband  because  of  bis  cruelty  1.  ij^   UlfL^ 

and  without  fault  on  her  part,  as  found  by  the  New  York  court,  she  was    t^  -  '      !j  aV^ 
not  guilty  of  desertion.     Yet  this  court  held  that  the  qneation  of  her'|rr|i,  j^  *'''*J.i  *  "^^ 
desertion  was  not  open  but  was  conclusively  settled  by  the  Kentucky 'Jki'&*'''^t^  *^ ' 

There  is  no  diSerence,  so  far  as  I  can  see,  between  Atheilon  v.  Ath-  Jfe^fa  V**^  ( 

erton  and  the  present  case,  except  that  in  Atherton  v.  Atherton  the     \]f4      H^  £,*.•** 
forum  of  the  first  decree  was  thut  of  the  matrimonial  domicil,  whereas  <f-  t^^lii***'^  ^ 

in  this  the  court  was  that  of  a  domicil  afterwards  acquired.     After  that>ft-W^^  J*,***'**'^/       ' 
decision  any  general  objection  to  the  effect  of  the  Connecticut  decree  _^  _J(A#*^  '  M^  | 

on  the  ground  of  the  wife's  absence  from  the  State  comes  too  late.     So  '*-*^  '!         CAi*6*ir   ' 
does  any  general  objection  on  the  ground  that  to  give  it  effect  invites  a     gj  *>  d^"*^  *■      1 

race  of  diligence.  I  therefore  pass  such  arguments  without  discussion, 
although  they  seem  to  me  easy  to  answer.  Moreover,  Atherton  «. 
Atherton  decides  that  the  Jurisdiction  of  the  matrimonial  domicil,  at 
least,  to  grant  a  divorce  for  the  wife's  desertion  without  personal  ser- 
vice, does  not  depend  upon  the  fact  of  her  desertion,  but  continues  even 
If  her  husband's  cruelty  has  driven  her  out  of  the  State  and  she  has  ac- 
quired a  separate  domicil  elsewhere  upon  the  principles  which  we  all 
agree  are  recognized  by  this  court. 

I  can  see  no  ground  for  giving  a  less  effect  to  the  decree  when  the 


question  whether  such  a  decree  should  have  a  less  eH'ect  is  the  oulj- 
question  open,  and  the  issue  is  nariowed  to  that.     No  one  denies  tliatl 


husband  changes  his  domicil  after  the  separation  has  taken  place.    The  .  >      a       *7  /  1 

, ^-.. .  . .  '^AmJ*^  ,    . 

the  husband  may  sue  For  divorce  in  his  new  domicil,  or,  as  I  have  said.jU^  tUt/f^*^    ,  ,/    , 

that  if  he  gets  a  decree  when  be  really  has  been  deserted,  it  will  l)e||j^        ■i^,**'^  *^1    ^ 
binding  every  where.     Hawkins  v.  Ragsdale,  80  Ky.  353,  cited  181  U.  S.*"***  /       i 

:62;  Cheely  v.  Clayton,  110  U.  S.  701,  705.     It  is  unnecessaiy  to  add^  'j.ji^'X 

(more  cases.     The  only  reason  which  I  have  heard  suggested  for  holdingQ^(,^^^  ^^*i^    1      ^ 
the' decree  not  binding  as  to  the  fact  that  he  was  descited,  is  that  iT  hi  _ 

is  deserted  his  power  over  the  matrimonial  domioii  remains  so  that  thtf^T^  i         .,  _j  Jf'^  '-'-^ 
domicil  of  tlie  wife  accompanies  him  wherever  he  goes,  whereas  if  be  ' 
tbe  deserter  he  has  no  such  power.     Of  course  this  is  a  pure  fiction,  ai.u. .--, 
fiction  always  is  a  poor  ground  for  changing  substantial  rights.       It    iL^' 
Bcema  to  me  also  an  inadequate  fiction,  since  by  tlie  same  principle,  if     •'  •■i.^c  "^^ '' ^.    |    |' 
he  deserts  her  in  the  matrimonial  damicij,  lie  is  equally  powerless  to  ^'  A  l^  JlaI^^ 
keep  her  domicil  there,  if  she  moves  into  another  State.     The  truth  is         v    rW  / 
that  jurisiliction  no  more  depends  upon  Iwth  parlies  having  their  domicil       A^  '/■•*'  ** ' '*' 
31 
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irithin  the  State,  than  [t  does  upon  the  preeence  of  the  defendant  there, 
as  is  shoffa  not  onlj  by  Atherton  v.  Atherton,  but  by  the  rights  of  the 
wife  in  the  matrimonial  domicil  wheo  the  husband  deserts. 
-^  I      ^uu  There  is  no  question  that  a  husband  may  estabhsh  a  new  domicEl  for 

\\c^-^  ^*^      I  himself,  even  if  he  has  (kserted  his  wife.     Yet  in  these  days  of  equality 

jjfyf/i  £/«KvA  vWi  W-  J  d(j  not  suppose  that  it  would  he  doubted  that  the  Jurisdiction  of  the 
if__^;tj$t  Wl.  U'T  '^"p  court  of  the  matrimonial  domicil  to  grant  a  divorce  for  the  desertion 
J  4  J.iw^t*  *"  ■yv^  ^^■^Pemained  for  her,  aa  it  would  for  him  in  the  converse  case.  See  Cheever 
v.  Wilson,  9  Wall.  108.  Indeed,  in  Ditaon  v.  Ditson,  4  R.  I.  87,  whidi, 
after  a  quotation  of  Judge  Cooley's  praise  of  it,  is  stated  and  relied 
upon  as  one  of  the  pillars  for  the  decision  of  Atberton  v.  Atherton,  a 
wife  was  granted  a  divorce,  without  personal  service,  in  the  State  of  & 
domicil  acquired  by  her  alter  separation,  on  the  sole  ground  that  in  tiia 
opinion  of  the  court  its  decree  would  be  binding  everj'where.  If  that  is 
the  law  it  disposes  of  the  case  of  a  husband  under  similar  circumstances, 
that  is  to  say  of  the  present  case,  a  fortiori;  for  I  suppose  that  the 
notion  that  a  wife  can  have  a  separate  domicil  from  her  husband  is  a 
modem  idea.  At  least  Ditson  v.  Ditson  conOrms  the  assumptioa  that 
jurisdiction  is  not  depeudent  on  the  wife's  actnally  residing  in  the  aame 
State  as  her  husband,  which  has  been  established  by  this  court.  Atber- 
ton V.  Athertou,  181  U.  S.  155 ;  Maynard  v.  Hill,  125  U.  S.  190 ;  Cheever 
V.  Wilson,  9  Wall.  108.  When  that  assumption  Is  ont  of  the  way,  I 
repeat  that  I  cannot  see  any  ground  for  distinguishing  between  the  ex- 


it J  I    it  tent  of  jnrisdiction  in  the  matrimonial  domicil  and  that,  admitted  t» 

.rW' 


iJ  1  pi/.\  '''■'''i  rCTl  exist  to  some  extent,  in  a  domicil  later  acquired.  I  also  repeat  and 
emphasize  that  if  the  finding  of  a  second  court,  contrary  to  the  decree, 
that  the  husband  was  the  deserter,  destroys  the  jurisdiction  in  the  lat^ 
acqnired  domicil  because  the  domicil  of  the  wife  does  not  follow  bis,  the 
same  fact  ought  to  destroy  the  jurisdiction  in  the  matrimonial  domicil  U 
in  consequence  of  the  husband's  conduct  the  wife  has  left  the  State. 
|But  AtbertoD  v.  Atherton  decides  that  it  does  not. 


:fr'S9^^' 


:..^'-;' 
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I      I  i*.^'-''       t     ^      Ilia  important  to  bear  in  mind  that  the  present  decision  purports  t>. 

''•      I    '   1  L->^      /  ji    respect  and  not  to  overrule  Atberton  v.  Atberton.     For  that  reason^ 

If  w*-^  *^  t    ^^^  ^j  I        among  others,  I  spend  no  time  in  justifying  that  case.     And  yet  it  ap 

^'jU^      *\  )    I     '  V  *'    pc^trs  to  me  that  the  whole  argument  which  prevails  with  the  mi^rity 

, ,       i'     ]>,)•-  '','  of  the  court  is  simply  an  ailment  that  Atherton  v.  Atherton  is  wrong. 

'.T^^  \    1 '/«.'- ^*  '  '"^^^  *^^  '"  ^^^'^  ^  discover  anything  tending  to  show  a  distinction 

^j  tea  ^  f  between  that  case  and  this.     It  is  true  that  in  Atherton  v.  Atherton,  Mr. 

A     'J  Justice  Gray  confined  the  decision  to  the  case  before  the  court.   Evidently, 

I  should  say,  from  internal  evidence,  in  defereuce  to  scruples  which  he  di< 

not  share.     But  a  court  by  announcing  that  its  decision  is  confined  to  tht. 

facts  before  it  does  not  decide  in  advance  tb&t  If^c  will  not  drive  it  fhr 

ther  when  new  facte  arise.     New  facta  have  arisen.     I  stete  what  logir 

seems  to  me  to  require  if  that  case  is  te  stand,  and  I  think  it  reasonaUt 

to  ask  for  an  articulate  indication  of  how  it  is  to  be  distinguished. 

I  have  heard  it  suggested  that  the  difference  is  one  of  degree.     I  am 
the  last  man  in  the  world  to  quarrel  with  a  distinction  simply  because  it 
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is  one  of  degree.  Most  distinctions,  in  my  opinion,  are  of  that  sort,  and 
are  none  the  worse  for  it.  But  the  line  which  is  drairn  must  be  justified 
by  the  fact  that  it  is  a  little  nearer  than  the  nearest  opposing  case  to 
one  pole  of  an  admitted  antithesis.  When  a  crime  is  made  burglary  by 
the  fact  that  it  was  committed  thirty  seconds  after  one  hour  after  sun- 
set, ascertained  according  to  mean  time  in  the  piace  of  the  act,  to  take 
an  example  from  Massachusetts  (B.  L.  c.  219,  S  10),  the  act  is  a  little 
nearer  to  midnight  than  if  it  had  been  committed  one  minute  earlier, 
and  no  one  denies  that  there  is  a  difference  between  night  and  day. 
The  fixing  of  a  point  when  day  ends  is  made  inevitable  by-the  admis-  '  ^  ^tf^ 
■       -  ■  ater|(V-J*7 

jurisdiction  to  the  courts  of  the  husband's  domicil  whtri  the  marriedl    ^Ji 


^i 


sion  of  that  difference.     But  I  can  find  no  basis  for  giving  a  greaterl**~  ,     >      ]^  , 
jurisdiction  to  the  courts  of  the  husband's  domicil  whtri  the  maniedl  ^^^J  A^"^ 
pair  happen  to  have  resided  there  for  a  month,  even  if  witli  intent  toi  -"""^  Jj*^ 

malie  it  a  permanent  abode,  than  if  they  had  not  lived  there  at  all.  ,  ""V^         i  it- 

I  may  add,  as  a  consideration  distinct  from  those  which  I  have  urged,  I  ^^^  A^  '  y«^ 
that  I  am  unable  to  reconcile  with  the  reqnirementa  of  the  Constitution,  Ij  ^  i"^***!,  ,JU^ 
Art.  4,  S  li  the  notion  of  a  Judgment  1>eing valid  and  binding  in  than*^*^  0  ^jM  *'4  ^ 
State  where- it  ia  rendered,  and  yet  depending  for  recognition  to  the  [wjU  ***  .  i*^"**] 

Mnt  in  other  States  of  the  Union  upon  the  oomity  of  those  9*A*^  t**  ' 

Ko  doubt  some  color  for  such  a  notion  may  be  found  in  State  ^JT*^    i^j^^  C  C 
State  courts  do  not  always  have  the  Constitution  of  the  "^^y^  ^^ 


decisions. 

United  States  vividly  present  to  their  minds.  I  am  responsible  for  lan- 
guage treating  what  seems  to  me  the  fallacy  as  open,  in  Blackinton  v. 
Blaokinton,  141  Mass.  432,  436.  But  there  Is  no  exception  in  the  words 
of  the  Constitution.  "  If  the  jut^ment  is  conclusive  in  the  State  where 
it  was  pronounced  it  is  equally  conclusive  everywhere."  Christmas  o. 
Raasell,  5  Wall.  290,  302 ;  MarahaU,  C.  J.,  in  Hampton  v.  McConnel, 
8  Wheat.  284;  Mllla  v.Dnrjee,  7  Cranch,  481,  485;  Stor}-,  Const. 
S  1313.  See  also  Hancock  National  Bank  v.  Faraum,  176  U.  S.  640, 
644,  645.  I  find  no  qualification  of  Uie  rule  in  Wisconsin  v.  Pelican 
Ids.  Co.,  127  U.  S.  265.  That  merely  decided,  with  regard  to  a  case 
not  within  the  words  of  the  Constitution,  that  a  State  Judgment  could 
not  be  sued  upon  when  the  facta  which  it  established  were  not  a  cause 
of  action  outside  the  State.  It  did  not  decide  or  even  remotely  auggeat 
that  the  Judgment  would  not  be  conclusive  as  to  the  facts  if  in  any  way 
those  facts  came  in  question.  It  is  decided  as  well  as  admitted  that  a 
decree  like  that  rendered  in  Connecticut  in  favor  of  a  deserting  husband 
is  binding  in  the  State  where  it  is  rendered.  Maynard  ti.  Hill,  125  U.  S. 
190.  I  think  it  enough  to  read  that  case  in  order  to  be  convinced  that  at 
that  time  the  court  had  no  thought  of  the  divorce  being  confined  in  its 
effects  to  the  Territory  where  it  was  granted,  and  enough  to  read  Ather- 
ton  c  Atherton  to  see  that  its  whole  drift  and  tendency  now  are  reverBed 
and  its  necessary  consequences  denied. 
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WEATHERLEY  v.  WEATHEBLET.  0 
HiQH  CocRT  or  THE  Trakbvaal  Province.    1879. 
[RtpoTttd  Tranm.  Prov.  Rep.  66.] 

Tms  was  an  action  for  divorce  a  vinculo  matrimonii,  broDght  by 
the  husband,  Colonel  Wcatberley ,  on  the  ground  of  his  wife's  adultery, 
alleged  to  have  been  committed  in  Pretoria  nith  one  Gunn.' 

KoTzi,  J.  The  parties  were  married  in  England  in  January,  1857, 
the  ]}|ainU£r  being  at  that  time  a  lieutenant  in  a  cavalrj'  regiment. 
After  the  marriage.  Colonel  Weatherley  and  his  wife  proceeded  to 
India.  They  subsequently  returned  to  England,  and  left  ^:ain  in  1875 
for  South  AtVica,  arriving  in  the  Transvaal  in  January,  1876.  Thetr 
domicile  of  origin  is  English,  but  the  adulter]',  if  any,  was  committed 
within  this  territory.  During  the  bearing  of  the  case,  owing  to  tbe 
facta  disclosed  in  evidence,  I  directed  counsel,  after  the  evidence  had 
been  taken,  to  argue  the  legal  question  whether  or  not  the  court  bad 
Jurisdiction  to  entertain  this  suit  for  divorce,  supposing  the  parties  not 
to  have  acquired  a  new  civil  domicile  of  choice  in  this  uountry. 

It  was  accordingly  maintained,  on  bclialf  of  the  plaintiff,  that  there 
ought  to  have  been  a  dilatory  plea,  or  exception,  to  the  jurisdiction  of 
the  court  filed  by  the  defendant,  and  that  this  not  having  been  done, 
the  court  cannot,  according  to  the  Roman  Dutch  law  which  prevails  in 
this  country,  of  ite  own  mere  motion,  raise  the  question  of  Jurisdiction. 
Two  authorities  were  cited  in  behalf  of  this  position,  viz.,  Meruls,  Man 
-van  Proced.  (civ.  pract.),  lib.  iv.,  tit.  40,  ch.  1,  n.  1,  and  Van  der 
Linden,  p.  414  (Henry's  translation).  But  on  examination  it  will  be 
found  that  these  writers,  especially  Merula,  merely  lay  down  that  if 
the  defendant  wishes  to  take  objection  to  the  jurisdiction  of  the  court, 
he  must  do  so  by  way  of  preliminary  exception  before  he  pleads  over, 
otherwise  he  submits  himself  to  the  Jurisdiction  of  the  court ;  and  not 
that,  if  he  neglects  to  file  a  declinatory  exception,  the  court  is  bound 
to  hear  the  case.  A  similar  rule  is  known  to  the  English  common  law, 
by  which  a  dilatory  plea,  e.g.,  to  the  Jurisdiction,  was  not  available 
after  a  plea  in  bar.  So,  it  was  further  ai^ed,  on  the  authority  of  Van 
Lecuwen  (Rom.  Dutoh  Law,  lib.  v.,  chap.  6,  §  4),  that,  by  not  having 
pleaded  to  tbe  jurisdiction,  the  defendant  must  be  taken  to  have  tacitly 
consented  that  the  court  should  have  Jurisdiction,  and  the  court  was 
consequently  precluded  from  raising  the  point  at  the  trial.  Here,  then, 
the  question  at  once  arises,  whether  the  mere  consent  of  parties  can 
give  the  court  jurisdiction  ?  The  passage  in  Van  Leeuwen  must  be 
taken  to  refer  to  matters  of  a  purely  private  and  doubtful  nature  only; 
and  it  is  not  now  necessary  to  inquire  how  far,  in  matters  of  this  kind, 
the  doctrine  "  that  consent  of  parties  gives  jurisdiction  (prorogatio)," 
propounded  by  the  Roman  Jurists,  when  treating  of  tbe  provisions  of 

1  The  iUtement  of  facts  and  argumenta  of  counaal  am  omitted.  —  Bn. 
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the  Xta;  Julia  Judiciorum,  and  followed  by  the  commentators  of  a 
later  date,  has  effect  at  the  present  day.  Van  der  Linden,  in  his  sup- 
plement to  Voet  {ad  Pandectaa,  lib.  ii.,  tit.  1,  §  14),  says:  "Cum 
divereorum  tribunaltum  institutio  ad  statum  poblicum  pertineat;  nee 
pac-tionibus  privatorum  horuinum  Juri  publico  derogari  possit."  Now, 
although  the  law  of  domestic  relations  is  treated  of  aa  a  portion  of  the 
Jus  pricatum,  the  institution  of  a  tribunal  to  decide  on  questions  re- 
garding status,  arising  out  of  the  domestic  relations,  and  the  exercise  of 
Jurisdiction  in  such  cases,  is  a  matter  which  pertains  ad  statwn  publi- 
cum,—  to  tlie  public  welfare  of  the  whole  commnnity  (cf.  Haber,  Jaa 
Hodiemum,  iv.,  14,  §  29),  Marriage  is  not  a  mere  ordinary  private  con- 
tract between  the  parties  :  it  is  a  contract  creating  a  status,  and  gives 
rise  to  important  consequences  directly  affecting  society  at  large.  It 
lies,  indeed,  at  tlie  root  of  civilized  society.  If,  then,  in  a  matter  of 
divorce,  the  bare  consent  of  the  parties  can  be  held  sufficient  to  give 
Jurisdiction,  there  ia  no  protection,  no  safeguard,  against  the  parties 
acting  in/raudem  legit;  but  this  it  is  the  policy,  as  well  as  the  duty, 
of  every  conrt  of  Justice  to  discourage  and  prevent.  Huber,  in  his  Jua 
Eodiernum,  1.  c.  S  21-24,  has  very  justly  observed  that  such  a  doctrine 
would  lead  to  endless  confusion.  I  am  clearly  of  opinion,  therefore, 
that  the  mere  consent  of  the  parties  in  a  question  involving  their  matri- 
monial status,  including  divorce  a  vinculo,  cannot  give  the  court  Juris- 
diction and  make  ita  decree  legal,  where,  in  the  absence  of  such  con- 
sent, the  exercise  of  jurisdiction  and  the  subsequent  decree  would  be 
illegal.  Nor  is  there  anything  to  prevent  the  court,  of  its  own  mere 
motion,  raising  the  question  of  jurisdiction.  Were  this  not  so,  the  court 
would  be  bound  by  the  neglect  or  omission  of  the  pleader  who  failed  to 
file  a  proper  declinatory  exception.  Moreover,  it  may  sometimes  hap- 
pen, as  in  this  very  case,  that,  only  after  the  evidence  has  been  part 
heard,  the  facts  disclosed  suggest  the  questioo  whether  or  not,  under 
the  circumstances,  the  court  has  jurisdiction  (cf.  Van  Leeuwen,  R.  D. 
Law,  5,  4,  §  2,  n.  6). 

A  sentence  of  divorce  pronounced  by  a  competent  conrt  having 
Jurisdiction  of  the  subject-matter  in  one  country,  is,  of  course,  binding 
on  the  courts  of  all  civilized  countries.  But  one  of  the  most  difficult 
and  embarrassing  questions  of  private  international  law  is  the  question, 
when,  and  under  what  circumstances,  will  the  tribunal  of  a  given  coun- 
try, declaring  a  valid  marriage  dissolved,  have  jurisdiction  to  do  so, 
in  order  to  cause  its  judgment  to  be  respected  and  recognized  by  the 
courts  of  every  other  country  ?  It  is  admitted  that  the  courts  of  any 
country  where  the  parties  have  their  bona  jide  civil  domicile,  have 
Jurisdiction  to  dissolve  a  valid  marriage  contracted  elsewhere.  Story, 
Bishop,  Burge,  the  law  in  Scotland,  and  the  recent  cases  of  Shaw  v. 
Gould,  L.  R.  3  H.  L.  88,  and  Wilson  v.  Wilson,  L.  R.  2  P.  4  D.  441, 
all  agree  in  this.'  ... 

*  Tii«  learned  judge,  upon  an  eiamination  of  the  Tacts,  decidsd  that  Colonel  WMth- 
erlej  was  domiciled  m  England.     He  then  examined  the  law  of  England.  —  En. 
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Id  Scotland,  however,  there  exiBta  do  doabt  oi  difllcalt;  oa  tbe  sab- 
ject.  By  tbe  law  of  that  country,  whicb  (as  I  sliall  show  bereafter)  is 
more  analogous  to  the  Roman  Dutch  Law,  it  has  been  laid  down,  by  a 
aniforin  series  of  decisions,  that  the  Scotch  courts  have  jurisdiction,  on 
proof  of  a  just  cause  of  divorce,  to  dissolre  a  marriage  contracted  in 
England,  or  any  other  foreign  country,  and  they  will  sustain  process  of 
divorce  to  that  effect,  provided  merely  that  such  a  domicile  has  been 
acquired  in  Scotland  by  the  defendant  as  would  be  sufficient  to  found 
ordinary  civil  jurisdiction,  viz.,  a  simple  residence  of  forty  days  (Er* 
ekine,  Inst.  Bk.  I.,  tit.  2,  §  20,  in  notis).  A  forty  days'  residence  in 
Scotland  excludes  all  consideration  of  a  foreign  domicile.  A  dtation 
served  on  the  defendant  at  his  dwelling-place,  after  a  residence  of  forty 
days,  is  good  and  legal ;  but  if  the  citation  be  served  personally  on  tbe 
defender,  no  residence  of  forty  days  is  necessary.  It  is  to  be  pointed 
out  here  that  domicile  of  Jurisdiction  merely  means  a  residence  of 
fort}'  days,  whether  animo  manendi  or  not  is  immaterial ;  and  tbe 
distinction  between  it  and  dvil  domicile,  i.e.,  permanent  residence, 
ammo  manawii,  most  not  be  lost  sight  of  in  discussing  tbe  question 
of  jurisdiction. 

The  doctrine  in  Scotland  is  based  on  the  right  of  the  Scotch  court  to 
redress  any  personal  wrong,  including  therefore  the  delictum  of  adul- 
tery, committed  by  a  defendant  within  the  territory  of  Scotland; 
whereas  the'  English  doctrine,  which  refuses  to  recognize  tbe  power 
of  foreign  tribunals  to  decree  a  dissolution  of  marriage  between  Eng- 
lish subjects  who  have  no  civil  domicile  {stricto  eensu)  in  tbe  foreign 
country,  Is  founded  upon  tbe  principle  that  divorce  is  a  question  of 
status,  and  can  only  be  decreed  by  the  courts  of  tbe  place  of  domicile, 
for  no  nation  is  bound  to  rect^nize  the  judgment  of  a  foreign  tribunal 
in  dissolving  a  marriage  subsisting  between  its  own  domiciled  subjects 
temporarily  absent  abroad.  By  so  doing,  the  foreign  tribunal  inter- 
feres with  the  jurisdiction  kffis  domesticce,  and  this  no  independent 
nation  like  England  can  be  expected  to  tolerate. 

A  difference  of  opinion  and  principle  on  this  subject  leads  to  tbe 
most  serious  consequences.  If  I  were  to  hold  that  this  court  has  juris- 
diction, and  were  to  decree  a  divorce,  tbe  courts  in  England  may  ignore 
my  decree  altt^ether.  Suppose,  now,  that  Colonel  Weatberley,  and,  in 
like  manner,  Mrs.  Weatberley,  were  to  enter  into  a  second  marriage, 
and  that  in  each  case  issue  is  born  of  tbe  second  maiTiage,  this  second 
marriage  would  be  valid,  and  tbe  issue  legitimate  in  the  Transvaal,  in 
Scotland,  and  perhaps  in  other  countries,  whereas  by  English  law  the 
second  marriage  would  be  invalid,  the  issue  thereof  bastard,  and  Colonel 
and  Mrs.  Weatberley  would  be  guilty  of  bigamy,  and  punishable  as 
felons.  In  the  absence  of  any  uniform  rule,  the  court  must  lay  down 
a  principle  and  give  a  decision,  and  is,  moreover,  bound  to  state  the 
reasons  upon  which  it  professes  to  act.  When  judges  and  lawyers 
of  recognized  eminence  and  reputation  have,  with  great  learning  and 
ability,  expressed  diffei'ent  views  on  the  subject,  it  behoves  one,  in  tbe 
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language  of  a  leanied  conmieDtator,  to  tread  both  reverently  and  oaa* 
tiously,  and  I  therefore  approach  the  question  with  some  diflSdence. 
Huber,  in  his  fralectionM,  voL  ii.,  de  coujlictu  legum,  §  2,  has  Itdd 
it  donn  as  an  axiom  that  all  persona  who  are  actually  vitbin  the  terri- 
tory of  a  given  State,  whether  permanently  or  only  for  a  temporary 
purpose,  are  subject  to  its  laws  and  the  JuriBdiction  of  its  courts.  No 
doubt  a  mere  temporary  subject,  avbditua  temporanius,  as  Voet  (de 
Stntutis,  n.  5)  terms  it,  is  not  liable  to  certain  portions  of  the  laws,  which 
ai-e  alone  applicable  to  domiciled  subjects.  Thus  domiciled  subjects 
(itricto  aenau)  are  liable  to  the  discharge  of  public  duties,  the  payment 
of  taxes,  and  also  exercise  certain  municipal  rights  and  privileges  from 
which  he  who  is  merely  a  temporary  resident  or  visitor  is  excluded  ; 
and  this,  it  seems  to  me,  ia  the  meaning  of  Van  der  Keessel,  in  Tkeait 
SO,  so  much  pressed  upon  me  by  counsel  for  the  defendant.  But  a 
temporary  subject  is  amenable  to  the  court,  not  merely  in  the  case 
of  crime,  but  also  for  every  delict  or  wrongful  act  committed  by  him 
within  its  jurisdiction.  Bynkershoek,  de  /oro  legatorum,  cap.  3,  to 
which,  at  the  conclusion  of  the  argument,  my  attention  was  drawn,  also 
adopts  this  view.  He  says,  that  a  mere  temporary  or  casual  visitor  to 
Holland  does  not  establish  a  forum  in  that  countr}'  for  all  purposes, 
quia  advena  est,  non  aubditua  ;  that  is  to  say,  not  a  domiciled  subject, 
^though  he  would  oome  under  the  jurisdiction  of  the  courts  of  Holland 
delicti  causa.  A  temporary  resident,  therefore,  would  be  liable  for 
defamation,  ordinary  trespass,  seduction,  and  the  like,  committed  by 
faim  in  the  foreign  territory.  In  these  instances  the  court  of  the  place 
where  the  wrong  is  committed  has  power  to  give  redress  to  the  injured 
party ;  why,  then,  should  the  court  not  have  jurisdiction  also  to  redress 
a  matrimonial  wrong,  viz.,  adultery?  Those  who  answer  this  question 
in  the  negative  maintaiu  that  divorce  is  a  matter  of  etatns,  and  must 
be  referred  to  the  lex  domicilii  of  the  parties.  Thus,  Lord  Westbury, 
in  Shaw  v.  Gould  (L. R.  3  H.  L.  83), observes:  "Questions  of  personid 
status  depend  on  the  law  of  the  actual  domicile.  It  is  said  by  a  foreign 
jurist  of  authority  (Bodenburg) ,  and  his  works  are  cited  with  approba- 
tion by  many  recent  writers :  '  Unicum  hoc  ipsa  rei  natura  ac  necessitas 
invexit  ut  cum  de  statn  et  condttione  hominnm  queeritur,  solum  modo 
judici,  et  qnidem  domicilii,  universum  in  ilia  Jus  sit  attributum.'  This 
poaitioa,  thAtunivergum  Jut,  —  that  is,  jurisdiction  which  is  complete, 
and  ought  to  be  everywhere  recognized,  does  in  all  matters  touching 
the  personal  status  or  condition  of  persons  belong  to  the  Judge  of  that 
country  where  the  persons  are  domiciled,  — has  been  generally  recog- 
nized." But  it  may  be  said,  in  answer  to  this,  that  it  has  not  been 
generally  recognized  that  Jurisdiction  belongs  exclusively  in  all  matters 
of  status  to  the  Judge  of  the  actual  domicile  alone  Jor  all  purposes, 
Scotoh  judges  and  lawyers  have  adopted  a  different  view,  and  John 
Voet  distinctly  controverts  the  doctrine  of  Rodenburg.  In  his  com- 
mentary', ad  Pandectas,  lib.  1,  d6  Statutis,  Ko.  8,  after  quoting  the 
above  passage  from  Rodenburg,  he  says:  "Sed  qase  ilia  fiierit  rei 
Datura  quK  necessitas  satis  urgene  nee  dum  licuit  animadvertere." 


,v  Google 


488  WKATHEHLET   V.    WEATHEBLEY.  [CUAP.  lEL 

Bodenbni^  argues  that,  in  matters  affecting  tbe  status  of  an  iadiridual, 
we  should  apply  the  law  of  one  fixed  place,  viz.,  of  the  domicile  ;  for  it 
would  be  absurd  that  a  person  should  undergo  a  change  of  status  in 
every  country  be  might  happen  to  visit  or  pass  through  :  e.ff.,  that  a 
party  should  be  suijuri»,  or  a  wife  in  potestate,  or  a  [irodigal,  in  one 
place,  and  alieni  Juris,  extra  poleslatem,  and  /rugva  in  another  place. 
This  argument  is  said  to  be  founded  on  convenience,  and  the  rule  may 
DOW  be  taken  to  be  that  the  personal  status  of  a  party,  as  deflaed  by 
tiie  law  of  his  domicile,  whether  of  origin  or  habitation,  follows  the 
person,  like  his  shadow,  everywhere  (cf.  Van  der  Keessel,  Th.  42). 
But  what  is  tbe  precise  extent  or  scope  of  this  rule?  Does  it  indis* 
criminately  apply  to  all  matters  of  status  for  all  purposes?  It  may  be 
sound  and  reasonable  to  lay  down  that  a  person  who  is  a  minor  or 
prodigal  by  the  law  of  bis  domicile  should  be  so  considered,  even  in  a 
foreign  country,  as  regards  transactions  entered  into  by  him  there.  It 
may  l>e  that  a  married  woman  who  is  considered  as  a  minor  by  the  law 
of  her  domicile  should  be  considered  a  minor  in  every  other  country. 
But  then  the  law  of  the  foreign  country  relating  to  minors  and  prodi- 
gals, where  the  transaction  takes  place  and  comes  into  question,  is  to  be 
resorted  to,  and  not  the  lex  domicilii  (cf.  Ruber,  Prmlectionee,  vol.  ii., 
de  conJlicCu  Ugum,  §g  12,  13).  On  the  other  hand,  the  contract  of 
marriage,  which  creates  the  status  of  husband  and  wife,  depends  for 
its  validity  on  the  law  of  tbe  place  where  the  marriage  is  celebrated, 
which  Is  often  not  the  law  of  the  domicile.  Here,  then,  the  question 
whether  the  parties  to  the  contract  of  marriage  are  husband  and  wife  — 
a  question  of  personal  status  in  the  strictest  sense  of  the  word  —  is 
determined  by  tbe  lex  loci  contracVut,  and  not  by  the  law  of  the  domi* 
die  of  the  parties.  It  may  very  fairly  be  doubted  whether  the  doctrine 
of  Hodeuburg,  which  professes  to  be  founded  on  convenience  and  ex- 
pediency, does  not  admit  of  a  limitation.  It  may  very  fairly  be  doubted 
whether  the  rule  can  be  extended  so  as  to  exclude  a  foreign  tribunal 
from  exercising  its  juriadiction  in  matrimonial  mattere  over  persons 
who,  although  domiciled  elsewhere,  are  nevertheless  bona  fide  resident 
within  the  foreign  country.  Tbe  foreign  law  of  England  can  in  this 
case  only  be  allowed  to  have  effect  in  this  territory,  in  so  far  as  it  does 
not  interfere  with  our  law  and  tbe  authority  of  our  courts,  or  with 
the  rights  of  our  citizens,  with  good  government,  and  public  utility. 
*'  Rectores  Imperiorum  id  comiter  agunt,  nt  jura  cujusque  populi  intra 
termlnos  ejus  exercita,  teneant  ubique  suam  vim,  quatenus  nihil  potes- 
tati  aut  juri  alterius  imperantis  ejusque  civium  prtejudicetur "  (Huber, 
Prcelectionei,  vol.  ii.,  de  confiictu  legitm,  §  2).  It  is,  moreover,  tbe 
province  of  this  court  alone,  and  not  of  the  foreign  tribunal,  to  lay 
down  what  is  the  law  applicable  to  the  case  before  it,  and  what  is 
most  in  accord  with  good  govemment,  Justice,  or  public  convenience  in 
the  Transvaal.*  .  .  . 

'  The  learned  judge  here  cited  and  eiamined  at  length  passages  from  Burge,  For- 
eign aod  Colonial  Law,  vol.  i.,  p.  S89,  and  Binliop,  Mairiage  and  Divorce^  vol.  ii, 
ch.  X.,  %  138.  — Ed. 
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Tbe  principle  that  the  courts  of  the  parties'  actual  domictle  alotie  can 
dissolve  the  marriage  tie  existing  between  them  seems  to  me  entirely 
inexpedient,  and  maj  lead  to  positive  injustice.  Expediency  is  al- 
together against  such  a.  rigid  doctrine.  Let  me  put  a  few  examples. 
Suppose  an  English  gentleman  is  appointed  civil  governor  of  a  colony, 
say  for  five  yeara,  or  is  appointed  a  special  commissioner  to  investigate 
ccnain  matters  in  tbe  colony.  He  leaves  England,  where  he  lias  his 
domicile,  with  bis  wife  and  family,  and  takes  up  his  residence  in  the 
colony.  While  there,  his  wife  commits  adultery.  Kow  the  rule  which 
tbe  learned  persons  I  bav'e  mentioned  contend  for,  would  effectually 
deprive  the  innocent  bustuind  of  redress  at  the  bands  of  the  tribunal 
within  whose  territory  the  commission  of  adultery  took  place.  Take 
another  instance.  An  English  engineer  is  employed  by  a  company  to 
construct  a  line  of  railway  or  open  a  mine  in  the  Transvaal.  He  brings 
out  his  wife  and  family  with  him  to  this  country,  where  he  will  probably 
remain  for  a  few  years.  Under  these  circumstances  the  domicile  is  still 
English.  The  husband  commits  adultery  and  deserts  his  wife ;  is,  now, 
this  court  precluded  from  affording  protection  and  redress  to  the  in- 
nocent wife  because,  although  the  adultery  was  committed  here,  her 
doDnicile  is  in  England,  she  being  only  a  temporary  resident  in  the 
Transvaal?  Would  the  refusal  of  the  court  to  exercise  jurisdiction  not 
be  a  denial  of  justice  to  her?  Is  she  to  be  compelled  to  seek  relief  in 
a  court  6,000  or  7,000  miles  away  from  the  place  where  the  wrong  was 
committed  and  all  the  witnesses  reside?  It  may  often,  under  such 
circumstances,  he  practically  impossible  for  her  to  proceed  to  Englaod 
without  pecuniary  assistance  from  her  haeband,  which  she  is  not  likely 
to  obtain.  Or  suppose  that  in  all  these  instances  tbe  wife  commits 
adulter}',  is  the  husband  to  wait  until  bis  return  to  England  before  he 
can  hope  to  be  released  from  a  bond  uniting  bim  to  an  adulteress? 
Pursue  this  matter  a  little  further,  and  suppose  that  the  governor,  or  the 
special  commissioner,  is  ordered  to  another  colony,  or  tbe  engineer  is 
obliged  to  accept  a  tVesh  engagement  in  some  other  place,  what  is  eacb 
of  them  to  do  with  his  guilty  wife?  Must  each  of  them  wait  till  he 
returns  to  the  countiy  of  his  domicile  liefore  instituting  proceedings, 
when  probably  the  witnesses  to  testify  to  her  adultery  are  all  dead? 
The  constant  and  increasing  intercourse  going  on  between  England 
and  her  colonies,  which  are  to  a  great  extent,  for  purposes  of  jurisdic- 
tion, foreign  countries,  will  suggest  numerous  other  examples ;  and  it 
seems  to  me  that  a  strict  adherence  to  the  doctrine,  which  excludes  the 
exercise  of  jurisdiction  on  the  part  of  the  tribunal  of  the  place  where 
the  adultery  is  committed,  and  entirely  confines  it  to  the  tribunal  of  the 
actual  domicile,  is  productive  of  much  delay  and  expense,  inconvenience 
and  injustice.  I  cannot  help  thinking  that  Rodenbnrg  never  intended 
that  tbe  rule  be  laid  down  on  the  ground  of  convenience  should  receive 
the  extensive  and  exclusive  application  which  some  lawyers  bave  given 
to  it.  The  rule  is  supposed  to  bo  based  on  convenience,  and  as  soon. 
therefore,  as  it  ceases  to  be  convenient  by  causing  positive  inconvenr 
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fence,  it  ottgbt  no  longer  to  apply>  CMBoaie  ratione  legia  cessat  Ux 
ipea.^  .   .  . 

The  present  case  comes  to  this :  An  English  gentleman  and  his  wife 
are  temporary  residents  in  the  Transvaal.  The  court  of  this  country 
recognizes  their  status  of  husband  and  wife.  It  wili  compel  them  to 
fulfil  asd  observe  towards  each  other  all  the  duties  to  which  the  rela- 
tion the}'  occupy  gives  rise.  It  will  I'ecognize  the  authority'  of  the 
father  over  the  children  of  the  marriage,  and  is  bound  to  rediess  all 
wrongs  and  injuiies  peculiar  to  the  marriage  relation  committed  within 
tiie  limits  of  the  territory  over  which  its  jurisdiction  extends.  If  the 
husband  ill-treats  his  wife,  refuses  her  support,  or  deserts  her,  ehe  has 
a  right  to  seek  redress  from  this  court,  within  whose  Jurisdiction  she 
and  her  husband  reside,  and  where  the  wrong  is  committed.  This  court 
Day  entertain  a  suit  for  restitution  of  conjugal  rights  at  the  instance  of 
either  the  husband  or  the  wife.  Wh}'  may  it  not,  then,  decree  a  divorce 
a  vinculo  on  the  ground  of  adultery?  Where  is  the  law  which  forbids 
it.  Where  is  the  law  which  8a3's,  Yon  shall  recognize  the  relation  of 
husband  and  wife,  but  shall  forbear  to  take  cognizance  of  and  redress 
wrongs  committed  in  violation  of  the  marriage  relation  within  your 
jurisdiction?*  .  .  . 

Upon  the  whole,  then,  I  have  come  to  the  conclusion  that  this  coart 
has  jurisdiction)  for  the  following  reasons,  viz. :  Ist.  Upon  the  genera' 
grouud  that,  by  Roman  Dutch  Law,  the  court  has  power  to  take  c(^i~ 
zance  of  any  wrong  or  delict  committed  within  this  territory  by  persona 
having  an  actual  bona  fide  residence  here  at  the  time,  it  being  imma- 
terial whether  such  residence  amounts  to  a  domicHiiim  or  not,  and  to 
apply  the  auitable  remedy  thereto.  2d.  Upon  the  ground  that  sound 
policy,  expediency,  and  Justice  demand  that  jurisdiction  should  be 
assumed.  Sd.  Upon  the  ground  that  the  Ian  of  Scotland,  which  is 
most  analt^ous  to  the  Roman  Dutch  law,  favors  the  assumption  an- 
exercise  of  jurisdiction  under  the  cinimstancce  of  this  case. 

There  are,  however,  certain  special  features  in  this  case,  connected; 
with  the  question  of  jurisdiction,  which  must  not  be  lost  sight  of.  The 
petjtioner  and  respondent  have  had  a  bona  fide  residence  of  three  years 
in  this  country.  This  is,  as  it  were,  a  middle  case.  If,  on  the  one 
hand,  the  parties  are  not  domiciled  here,  on  the  other  hand  they  are 
not  mere  casual  travellers,  —  here  to-day  and  there  to-morrow.  Thej 
have  not  repaired  to  this  country  with  the  view  of  giving  this  cour'' 
Jurisdiction  in  fraudem  legis  domidlii.  The  adultery,  if  any,  was 
committed  here,  and  tlie  respondent  has  been  personally  served  with 
the  summons,  and  has  entered  appearance.     The  adultery  of  the  wife 

>  Thfl  learned  judge  here  cited  and  eiamiued  a  passage  from  PliiUimare,  lotamat. 
Uw,  rol.  iv.,  ch.  21,  \  98.  — Ed. 

*  The  leinied  judge  here  qaoted  from  the  opinions  of  Lord  Meadowbank  in  Utter 
tan  V.  Tewah,  Ferguson,  23,  57,  or  Lord  ColoDsay  in  Shnw  t.  Gonid,  L.  R,  S  H.  L. 
9G,  and  of  the  Lord  Justice  Clerk  (Hop«)  in  Shields  e>.  Shields,  IG  Seas.  Css. 

(N.  8.)  143;  and  ezunined  the  ciM  of  tTewberry  v.  Newberrj,  1  Menz.  Bap.  SIS 
(citedj,— Ed. 
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ia  reci^nized  in  all  Proteatant  countries,  including  England  (the  loctia 
domicilii),  aa  a  valid  cause  of  diasoIutioD  a  vinculo  matrimonii.  The 
courts  in  England,  tberefore,  cannot  saj',  if  1  were  to  grant  a  decree 
dissolving  tlie  marriage,  tliat  the  dissolution  ia  gi-ounded  on  a  cause  of 
divorce  which,  in  England,  is  considei-ed  contra  bonos  mores,  and  at 
variance  with  tbe  policj-  of  its  marriage  laws.  But  these  circumstances 
are,  properly  speaking,  rather  matters  for  tbe  conaideration  of  the  courts 
in  England  than  for  this  court.  So  long  as  different  eountriea  have 
different  laws  of  divorce,  so  long  will  inconvenient  conseqnences  be  the 
reenlt.* 


WILHELM  V.   WILHELM.     (/ 
Court  of  Appeal  op  Paris.    Vi96. 
[Reported  23  Clanet,  14».] 

The  Court.  Tbe  appellant,  a  Frenehwoman  by  birth,  married  at 
Paris,  Febrnary  13,  1875,  John  Henry  Wilbelm,  a  German  subject. 
In  June,  1876,  he  abandoned  the  conjugal  domicile  without  letting  her 
know  where  be  had  gone,  and  since  that  time  the  wife  has  had  no  news 
of  him.  As  a  resultj  after  several  years  of  waiting,  Mrs.  Wilhelm  filed 
a  petition  for  divorce  against  ber  husband ;  but  tbe  judges  below 
declared  themselves  without  Jurisdiction  because,  the  parties  being 
foreigners,  the  French  courts  could  not  pass  on  such  a  question.  But 
the  incompetence  of  French  courts  to  entertain  suits  between  for- 
cigners  ia  not  absolute  ;  it  is  facultative  only,  the  Judge  having  power, 
according  to  the  circumstances,  to  take  or  to  refuse  to  take  ct^nizance 
of  the  affair  submitted  to  them.  A  proper  occasion  for  making  use 
of  the  power  thus  reserved  to  tbem  exists  when,  as  in  this  case,  the 
domicile  of  tbe  defendant  is  anknown,  and  conseqaently  the  plaintiff, 
A  resident  of  France,  cannot  apply  to  any  other  court. 

On  the  merits :  since  the  facts  show  that  Wilheim  abandoned  his 
wife  many  years  ago,  under  conditions  injurious  to  her,  and  that  a 
divorce  may  be  decreed  t^ainst  him,  for  these  reasons  tbe  judgment 
appealed  from  is  reversed,  and  It  is  adjudged  that  tbe  Tribunal  of 
the  Seine  was  competent  to  pass  upon  the  petition  for  divorce  filed 
by  Mrs.  Wilhelm.  And  since  the  cause  is  ripe  for  Judgment,  Judg- 
ment is  given  on  the  merita.  Divorce  ia  decreed  between  the  Wit 
helms  on  the  wife's  libel,  with  all  the  legal  consequences.'  .  .  . 

>  The  learned  judge  here  reviewed  the  evidence,  uid  declined  to  grant  a  dJTorM  on 
the  ground  of  collniuon.  —  En. 

*  This  is  nav  the  eitnblislieii  rale  of  the  French  courts.  Cub.  18  JUI7,  1882  (SO 
Clnnpt,  177) ;  Pnria,  12  Jan.  1894  (21  Clunet,  123)  ;  Paris,  7  Dec  186i  (22  Clunet^ 
»7)  :  Sciue,  24  May,  1897  (25  Clunet,  111). 

The  general  rale  that  a  divorce  can  he  granted  only  in  the  country  to  which 
the  parties  owe  allegiance  prevails  generally  in  Europe.     Paris,  28  May,  1884  (U 
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In  re  WS  marriage.  0 

Supreme  Codrt  of  Adbtkia.    1886- 

[Rqxirted  25  Cluntt,  385.] 

In  a  complaint  filed  May  3,  1892,  ia  the  Coort  of  First  Instance  of 
Prague,  criminal  sesBion,  Prince  Francis- Victor  B.  alleged  that  on  tbe 
6th  of  October,  1878,  at  Nizbor,  Bohemia,  lie  had  married  Marie  K. 
according  to  the  Roman  Catholic  forma ;  and  that  by  a  decision  of  the 
County  Court  of  Kaiolinenthal,  on  July  12,  1890,  a  jadicial  separation 
had  iwen  decreed  between  them.  Madame  B.  had  then  abjured  the 
Catholic  religion  and  entered  the  Unitarian  Chnrch,  and  on  the  28th  of 
November,  1^91,  at  Klausenburg,  Transylvania,  had  contracted  a  second 
marriage  with  Leopold  W.,  formerly  domiciled  at  C,  in  the  connty  of 
&arolinenthal.  At  the  time  of  fiUng  this  complaint,  Francia- Victor  B. 
prayed  the  court  to  decide  whether  the  marriage  between  himself  and 
Marie  K.  should  be  regarded  as  still  existing. 

A  criminal  suit  was  instituted  on  complaint  of  the  Imperial  Proctor. 
It  waa  found  upon  investigation  that  Marie  B.  and  Leopold  W.  had 
renounced  their  Austrian  nationality.  In  accordance  with  a  decree  of 
the  Hungarian  Minister  of  the  Interior,  November  9, 1891,  Leopold  W., 
adopted  by  Alexander  S.,  acquired  Hungarian  nationality ;  Marie  B., 
adopted  by  Joseph  F.,  did  the  same  by  decree  of  the  same  Minister, 
dated  October  28,  1891.  According  to  the  evidence  of  the  priest  of 
Klausenburg,  Marie  K.,  wife  of  B.,  inhabitant  of  that  village,  waa  on 
September  28,  1891,  received  into  the  Unitarian  Church  after  having 
abjured  the  Roman  Catholic  religion.  A  certificate  of  the  Burgomaster 
of  Elausenbnrg,  November  28,  1891,  proved  that  Leopold  W.  was  a 
dtizen  of  Klaneenbnig.  The  Superior  Ecclesiastical  Court  of  Klausen- 
burg, November  27,  1891,  affirmed  the  judgment  of  the  Inferior  Eccle- 
siastical Court  of  November  19,  1891,  which  had  pronounced  a  divorce 

Chmet,  623) ;  Seine,  10  May,  1897  (2S  Clnnet,  IIG)  i  Atbens,  1S97  (25  Clu&et,  M2)  ; 
Milan,  IS  Feb.  1ST6  (3  Clunet,  220);  Sweden,  14  Aog.  ISSS  (81  aanet,  S02 ;  but  ses 
Sweden,  28  Feb.  1894,  22  Clunet,  191). 

In  wmie  of  these  statei  a  divorce  will  be  granted  to  ■  doniiciled  foreigner  if  he 
pi«Tea  that  full  recognition  will  be  given  to  the  diTorce  in  the  oouutry  to  which  he 
owes  allegiance.  Antwerp,  16  March,  1895  (23  Clunet,  6GG) ;  Geneva,  26  Kov.  18SS 
(28  Clunet,  878);  Trib.  Fed.  Switz.  1898  (26  Clunet,  191);  Genoo,  7  June,  1894  (26 
Clunet,   412):  Monaco,  17  May,  189G  (23  Clunet,   913). 

In  other  states  of  Europe  the  domicile  ofthe  partiea,  or  of  the  defendant,  is  enough 
to  give  jarigdictionfordivorce.  German  Empire,  19  Jane,  1883  (II  Clunet,  807) ;  Lux- 
emborg,  B  Jan.  1887  (14  Qanet,  674);  Netlierlands,  28  May,  1897  (26  Clunet,  869). 
In  Austria  the  state  of  domitile  hns  jurisdiction  if  the  parties  both  consent. 
Supreme  Court,  7  March,  1883  (15  Clunet.  128);  4  Feb.  1891  (18  Clunet,  999). 
In  Franne  and  Switzerland  incompetence  to  pronounce  a  divorce  between  foreigners 
is  doe  solely  to  defect  of  personal  jurisdiction ;  objection  must  be  set  up  by  the  defend. 
ant  in  limine,  or  he  cannot  object.  Seine,  6  Jane,  1891  (19  Clunet,  194)  ;  Besanfon, 
18  Dec.  139S  (25  Clunet,  355)  ;  Algiers,  1  Feb.  1897  (25  Clunet,  363) ;  Geneva,  0  Hay, 
1876  (8  Clunet,  227).  — Ed. 
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between  Marie  K.  and  her  husband  FrsDCis-Victot  B.,  and  had  autho- 
rized the  former  to  marry  again. 

According  to  a  certificate  of  the  EvaDgetical  miniBter  of  Klauaenburg, 
Leopold  W.,  a  member  of  the  Evangelical  Church,  domiciled  at  Klaus- 
enbui^,  and  llarie  K.,  a  member  of  the  Uuitariau  Church,  divorced 
fVom  her  former  husband,  were  married  November  29,  1891 ;  the  cer- 
tificate added  that  the  marriage  took  place  in  the  Evangelical  Chui-cb, 
and  not  according  to  uaage,  in  the  Unitai-ian  Charch,  because  the  priest 
of  the  latter  church  was  ignorant  of  German  ;  and  also  because  Marie 
K.  had  left  the  Unitarian  Church  to  embrace  the  Evangelical  religion. 
The  administrator  of  the  Circle  of  Klausenburg  attested,  by  certificate 
dated  November  IS,  1893,  that  Leopold  W.  is  a  citizen  of  Klausen- 
burg and  has  lived  there  for  two  years.  The  Administrator  of  the 
District  of  Kuttenberg  attested,  by  certificate  of  April  10,  1894,  that 
Francis-Victor  B.  has  given  up  his  Austrian  nationality  and  is  travel- 
ling in  Hungary.  By  decree  of  the  Hungarian  Minister  of  the  Interior, 
dated  Jul;  28,  1894,  Francis- Victor  B.  was  naturalized  in  Hungary; 
according  to  a  certificate  of  the  Unitarian  Ecclesiastical  Court  of  Buda- 
peeth  he  left  the  fioman  Catholic  Church,  April  9,  1894,  and  embraced 
the  Unitarian  faith.  In  accordance  with  a  judgment  of  the  Inferior 
Unitarian  Court,  affirmed  on  appeal,  a  divorce  was  pronounced  between 
Francis- Victor  B.  and  his  wife,  and  the  former  was  allowed  to  marry 
again.  He  declared  that  he  bad  no  legal  cause  of  complaint  against 
Marie  K.,  and  recognized  the  validity  of  her  second  marri^e. 

By  a  decision  of  January  24,  1893,  the  Court  of  First  Instance  of 
Prague  decided  that  it  had  jurisdiction  to  pass  on  the  validity  of  the 
marriage  between  Marie  B.  and  Leopold  W. ;  and  by  Judgment  of 
December  26, 1895,  it  declared  the  marriage  null.'  .  .  .  By  a  Judgment 
of  April  8,  1896,  the  Court  of  Appeal  of  Prague  affirmed  the  decision. 
.  .  .  Upon  a  writ  of  error  the  Supreme  Court,  on  October  20,  1896, 
rendered  the  following  decision. 

The  Court.  The  judges  of  the  lower  courts  have  rightly  declared 
null,  in  the  countries  governed  by  the  Civil  Code  of  June  1,  1811, 
Marie  K.'s  second  marriage.  It  is  wrong  to  object  that  the  Austrian 
courts  cannot  pass  upon  this  question,  because  Leopold  W.  and  Marie 
K.  are  foreigners  and  do  not  belong  to  the  Catholic  Church,  since  they 
had  abjured  their  Austrian  nationality  and  their  Catholic  religion  he- 
fore  their  marriage,  and  the  marriage  was  contracted  abroad.  The 
question  is  really  not  whether  this  marri^e  was  contracted  according 
to  the  regular  forms  required  by  the  Hungarian  law,  but  simply  what 
effects  this  marriage  can  produce  in  countries  governed  by  the  Austrian 
Civil  Code,  especially  as  regards  family  rights  and  the  rights  of  succes- 
sion. For  the  following  reasons  the  opinion  of  the  Court  of  Appeal  is 
quite  correct. 

1.  Francis  B.  and  Marie  K.  were  married,  at  a  time  when  both  were 
of  Austrian  nationality  and  belonged  to  the  Soman  Catholic  religioDf 
in  the  church  of  Nizbor,  according  to  the  Roman  Catholic  forms. 
I  The  opinions  of  the  lover  court*  «re  omitted.  —  Ed. 
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2.  The  marriage  has  not  up  to  this  time  been  dissolved  according  to 
the  rules  laid  down  in  the  Civil  Code ;  the  spouses  have  simply  obtained 
ajudicial  separation,  pronounced  July  12,  1890,  by  the  County  Court 
of  EarolinentLal. 

8.  A  short  time  after  this  separation,  Marie  K.,  having  abjured  the 
Austrian  nationality  and  the  Catholic  religion  to  embrace  the  Hungarian 
nationality  and  the  Unitarian  religion,  contracted  a  neir  marriage  with 
Leopold  W.  at  the  Evaugclical  Church  iu  Klausenbut^. 

4.  Finally,  Francis  B.  and  Leopold  W.  both  own  landed  estates  at 
K.,  district  of  Karolinenthal,  aa  to  nhich  they  are  subject  to  the  jaris- 
diction  and  the  provisions  of  the  Austrian  law. 

It  is  doubtless  averred  that  the  ecclesiastical  courts  of  Klausenbui^ 
ha<I  declared  the  marriage  between  Francis  B.  and  Marie  K,  dissolved, 
and  have  authorized  the  latter  to  marry  again.  But,  for  one  thing, 
these  decisions  affect  Marie  K.  alone ;  for  another,  at  the  time  of  their 
marriage  Francis-Victor  B.  and  Marie  K.  belonged  to  the  Catholic 
religion,  and  by  the  terms  of  §  111  of  the  Civil  Code  a  marriage  of  that 
kind  cannot  be  dissolved.  This  section  is  the  more  applicable  to  this 
case  because  at  the  time  the  Judgments  were  given,  Francis  B.  still 
belonged  to  the  Austrian  nationality,  and  as  a  result  the  Austrian 
courts  alone  could  take  jurisdiction  of  a  suit  for  the  dissolution  of  his 
marriage.  Later,  it  is  true,  in  1894  or  1895,  Francis-Victor  B.  himself 
abjured  his  Austrian  nationality  to  become  an  Hungarian,  and  then 
abjured  the  Roman  Catholic  religion  to  embrace  the  Unitarian  ;  that  he 
obtained  a  judgment  of  the  ecclesiastical  court  dissolving  his  marriage 
with  Made  K.  and  authorizing  him  to  marry  again  ;  and  finally  that  be 
declared  that  he  considered  his  wife's  second  mamage  valid.  But  all 
these  things  are  insufficient  to  justify  the  abandonment  of  the  official 
inquiry  set  on  foot  by  the  Austrian  decree,  still  in  force,  of  August  S3, 
1819.  For,  1,  the  laws  of  marriage  have  their  foundation  in  public 
policy.  2.  The  marriage  contracted  October  30,  1878,  according  to 
toe  Catholic  form,  in  the  church  of  Nizbor,  between  Francis- Victor 
B.  and  Marie  K.,  ought,  in  Austria,  to  be  considered  in  full  force. 
3,  The  question  of  the  validity  of  this  marriage  should  be  dealt  with 
solely  according  to  Austrian  law;  and  the  decisions  rendered  in  this 
case  by  the  ecclesiastical  courts  are  foreign  judgments  withont  force 
here.  4.  Since  no  Austrian  court  has  declared  the  marriage  between 
Franc  is- Victor  B.  and  Marie  K.  at  an  end,  it  continues  in  existence. 

6.  The  judicial  separation  between  them,  pronounced  July  12,  1890, 
by  the  County  Courtof  Karolinenthal,  is  not  transformed  into  a  divorce 
by  the  mere  fact  that  the  spouses  have  abjured  the  Catholic  religion 
and  entered  the  Protestant  church.  6.  According  to  Austrian  law, 
especially  g  93  of  the  Civil  Code,  spouses,  even  upon  agreement  between 
them,  are  not  permitted  to  dissolve  their  marriage  by  their  own  will. 

7.  The  consequences  and  legal  effects  of  the  foreign  marriage  between 
Leopold  W.  and  Marie  K.  ought,  as  between  the  latter  and  her  first 
husband,  to  be  determined  according  to  the  situation  as  it  was  at 
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the  moment  of  the  second  marriage.  8.  At  that  time,  Fraocie-Victor 
B.  was  still  an  Austrian  citizen ;  furthermo^,  he,  as  well  as  Leopold 
W.,  possessed  landed  estates  in  Austria ;  both  had  their  dotoioile  there. 
The  competence  of  the  court  of  Prague  is  the  clearer,  because  Francis- 
Victor  B.,  in  the  petiUon  addressed  to  the  Court  of  First  Instance  of 
Prague,  praying  for  an  inquirj,  described  himself  as  belonging  to  the 
Catholic  religion,  and  as  nn  Austrian  citizen  domiciled  within  the  dis- 
trict of  the  court  Marri^e,  as  the  foundation  of  the  family,  should  be 
the  union  of  one  man  with  one  wife.  This  principle  is  recognized  by 
the  Austrian  Civil  Code,  for  §  62  provides  that "  a  man  can  at  one  time 
have  but  one  wife,  and  a  woman  but  one  husband  ;  and  any  person  who, 
having  been  onoe  married,  desires  to  contract  a  new  marriage  should 
establish  the  dissolution  of  the  marriage."  And  again  §  111  provides.* 
*'  Marriage  legally  contracted  between  Catholics  cannot  be  dissolved 
save  by  the  death  of  one  party,  and  is  therefore  indissoluble,  even  if 
but  one  of  the  parties  belongs,  at  the  time  of  the  marriage,  to  the 
Catholic  Church."  The  last  provision  is  to  be  applied,  according  to  a 
ministerial  circular  of  July  14,  1864  (Bulletin  of  Laws,  no.  193),  even 
in  a  case  where  after  the  marriage  the  spouses,  or  one  of  them,  are 
converted  to  the  Protestant  religion.  The  statutory  provisions  have 
not  been  modified  by  the  laws  of  May  25,  1868  (Bulletin  of  Laws, 
no.  47),  and  of  April  9,  1870  (Bulletin  of  Laws,  no.  51). 

It  follows  from  these  facts  that  at  the  time  of  Marie  E.'a  second 
marriage  the  dissolution  of  her  first  marriage  had  not  taken  place  in 
Austria ;  her  second  marriage  was  therefore  null,  according  to  the 
terms  of  §g  62  and  111  of  the  Civil  Code,  in  all  ooantries  governed  by 
the  Austrian  Civil  Code.* 


TIRVEILLOT  v.  TIEVEILLOT.  ^ 
Crvii.  Tribunal  of  the  Seine.     1898. 
IReported  ^G  Cltaut,  927.] 

The  Codbt.  Mme.  Tirveillot  has  filedagainstherbnshanda  petition 
for  judicial  separation,  and  to  protect  her  eventual  rights,  pending 
the  litigation,  she  has  attached  certain  property ;  Tirveillot  moves  to 
dissolve  the  attachments.  These  questions  are  connected,  and  should 
be  considered  together. 

As  to  the  judicial  separation,  Tirveillot  pleads  to  the  Jurisdiction  of 

>  Aee.  AuBtria  Sopr.  Ct  9  Dec  18SS  (13  Clunet,  i71) ;  Paris,  II  Harcb,  1889 
(ISClmiet,  leS). 

Where  one  spoasa  ia  natnralized,  the  other  TeUinin|[  hia  or  her  fonnsr  allef^oce, 
French  jurupmdeuae  ia  uncertain  whether  the  former  maj  obtain  •  valid  divorce  in 
the  Btate  of  his  new  alleKianoe.  That  he  may,  see  Tania,  21  Hanih,  18S2  (IS  Clunet, 
G33);  Algiers,  18  Dec.  1897  (SG  Clunet,  728).  That  he  m*]' not,  aee  Kice.  0  Dec.  1896 
(24  auaet,  8S3).  — Ed. 
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tbe  court  on  the  grouod  that  he  became  before  his  marriage  a  Data- 
ralized  American  citizen,  and  by  tbe  marrii^e  conferred  his  own 
nationality  on  his  wife ;  and  the  American  courts  thus  have  jurisdic- 
tion of  the  present  question.  Tirveillot  proved  that  several  years 
ago  he  left  France  to  make  hia  home  in  America,  without  the  intention 
of  returning;  and  on  his  application  he  was  by  the  competent  au- 
thority naturalized  as  an  American  citizen ;  this  was  known  to  Mme. 
Tirveillot  when  she  maiiied  the  defendant,  January  21,  1876,  at  tbe 
New  York  City  Hall,  according  to  the  American  forms.  She  herself 
was  so  sure  of  her  husband's  foreign  nationality,  and  therefore  of  hers, 
that  she  set  up  a  plea  to  the  jurisdiction  when  the  defendant's  father,  in 
1878,  filed  against  her  in  this  court  a  petition  for  nullity  of  the  mar- 
riage. ...  It  is  certain  that  for  more  than  twenty  years,  with  tbe 
exception  of  several  journeys  to  Europe  made  necessary  by  family 
affairs,  Tirveillot  has  always  lived  in  the  United  States  of  America, 
where  he  bad  his  principal  dwelling;  since  his  naturalization  he  has 
never  had  a  real  domicile  in  France ;  he  shows  thst  it  is  possible  for 
the  petitioner  to  bring  her  suit  in  an  American  court;  indeed,  be  has 
himself  instituted  a  suit  for  divorce  before  the  Marton  County  Court 
In  the  United  States. 

As  to  alimony :  laws  of  the  police  and  of  safety  bind  all  who  live 
Id  the  country.  Although  declaring  itself  without  Jurisdiction  to  pro- 
nounce a  judicial  separation,  this  court  may  take  provisionally  all 
necessary  measures  for  the  safety  of  the  wife  and  the  preservation  of 
her  property.  We  may  allow  alimony  aulHcient  for  her  immediate 
needs  and  for  the  expenses  she  will  immediately  incur  as  a  result  of 
being  required  to  bring  her  suit  before  a  competent  court. 

As  to  expenses  of  litigation :  tbe  prayer  for  an  allowance  of  litiga- 
tion expenses -is  closely  bound  up  with  the  principal  suit;  it  belongs 
to  the  court  which  has  jurisdiction  of  the  substantial  suit  to  determine 
this  request. 

As  to  the  dissolution  of  attachment :  since  Mme.  Tirveillot  haa  made 
a  regular  attachment  pendeTite  lite  by  authority  of  oourt,  and  it  falls 
within  the  class  of  cases  where  the  court  may  authorize  provlsoi; 
measures,  the  attachment  should  be  maintained. 

For  these  reasons,  the  suits  are  joined,  and  disposed  of  in  this  single 
judgment:  the  court  declares  itself  without  jurisdiction  to  pass  on 
Mme.  Tirveillot" 8  petition  for  judicial  separation ;  and  as  to  the  pro- 
visory measures,  orders  Tirveillot  to  pay  his  wife  alimony  at  the  rate 
of  three  hundred  francs  a  month,  in  advance;  maintains  the  attach- 
ment; and  declares  itself  incompetent  to  allow  the  petitioner  the 
expenses  of  litigation.  Orders  Mme.  Tirveillot  to  pay  the  costs  of  the 
petition  for  judicial  separation,  and  Tirveillot  to  pay  those  of  the  appli- 
cation to  dissolve  the  attachment. 
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PART  n. 

BEMBDIES. 


CHAPTER  IV. 

RIGHT  OF  ACTION. 


RAFAEL  V.  VERELST,  « 
Common  Pleab.  1776. 
[BtpoTUd  3  Williain.  BladcOtmt,  1066.] 
This  case  was  tried  berore  Lord  Chief  Justice  De  Gret,  by  a  special 
jury  in  London,  at  tho  sittings  in  Michaelmas  Term,  when  they  found  a 
special  verdict  to  the  following  effect ;  That  the  plaintiff  was  an  Ar- 
meoian  merchant  and  a  native  of  Ispahan  —  bad  for  some  years 
resided  in  Bengal ;  but  in  March,  1768,  and  before,  had  beeu  resident 
at  Fyzabad,  the  capital  of  the  province  of  Owd,  in  the  dominions  of  the 
Nabob  Sujah  al  Dowlah,  and  part  of  the  empire  of  Indostan,  for  the 
purpose  of  trading  there,  both  on  his  own  account,  and  as  agent  to  some 
English  merchants.  That  the  defendant  was  President  of  Bengal 
under  the  East  India  Company,  and  that  a  battalion  of  the  company's 
troops,  being  600  men  and  upwards,  were  stationed  at  Fyzabad  under 
the  command  of  Captain  Harper ;  and  another  brigade,  commanded  by 
Sir  Robert  Barker,  was  stationed  at  lUahabad,  the  then  residence  of 
the  Mogul  Shah  Allum.  That  the  battalion  at  Fyzabad  were  in  the 
pay  of  the  East  India  Company,  and  had  been  stationed  there  in  1 766, 
at  the  request  of  the  Nabob,  from  whom  they  received  additional  pay. 
That  in  March,  1768,  the  plaintiff  was  seized  and  imprisoned  at  Fyza- 
bad (by  order  of  the  Nabob)  by  some  soldiers  of  Captain  Harper's 
battalion,  and  conveyed  to  Mozadabad,  the  capital  of  Bengal,  and 
there  detained  for  two  months,  till  August,  1768.  And  that  the  said 
arrest  and  imprisonment  were  by  the  means  and  procurement  of  the  de- 
fendant. That  the  Nabob  was  constitutionally  independent  of  the  East 
India  Company,  but  in  ordering  the  said  arrest  and  imprisonment  was 
under  the  awe  and  influence  of  the  defendant,  and  acted  contrary  to  his 
own  inclination,  being  fearful  of  offending  him.  That  the  civil  govern- 
ment of  Bengal  is  carried  on  in  the  name  of  the  Nabob  of  Bengal,  but 
the  leal  and  effective  powers  thereof  are  in  the  East  India  Company,  and 
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also  the  revenaes,  pacing  a  stipend  to  tbe  said  Nabob  of  Bengal,  aad 
other  t^cera,  for  the  support  of  their  rauic  and  dignity.  That  the  Im- 
prisonment in  the  province  of  Bengal  was  by  the  procurement  of  the 
defendant,  and  was  a  continuation  of  that  made  in  the  province  of 
Owd.  And  if,  upon  tiie  whole,  tbe  defendant  is  guilty  of  the  whole 
trespaas,  they  assess  £4000  damages ;  if  only  of  tbat  in  Bengal,  then 
only  £3000  ;  if  only  of  that  in  Owd,  £1000 ;  and  conclude  to  the  judg- 
ment of  the  court.* 

De  Grgt,  C.  J.  In  the  present  case  there  ai-e  some  things  found  by 
the  special  verdict,  wliich  have  not,  nor  cann4t,  be  insisted  on  as  ma- 
terial in  excuse  of  the  defendant.  As,  1.  That  the  plaintiff  is  an  alien ; 
for  this  is  no  ol:!iection  in  personal  actions;  1  Atk.  fil.  2.  That  the 
defendant  was  president  or  governor  of  Bengal ;  he  not  having  Justified 
specially  under  that  authority.  S.  The  place  where  the  imprisonment 
happened ;  viz.  the  dominions  of  a  foreign  prince.  Crimes  are  in  their 
nature  local,  and  tbe  Jurisdiction  of  crimes  is  local.  And  so  as  to  the 
rights  of  real  properiiy,  the  subject  being  fixed  and  immovable.  But 
personal  injuries  are  of  a  transitory  nature,  and  aequuntw  forum  rei. 
And  though  in  all  declarations  of  trespass,  it  is  laid  "contra  pacem 
Regis,"  yet  that  is  only  matter  of  form,  and  not  traversable.  But 
the  great  doubt  is,  whether,  when  an  injurious  act  is  committed  by 
color  of  Juridical  authority,  or  by  the  order  of  an  absolute  prince,  snch 
act  can  be  a  trespass  there,  where  it  is  done,  —  or  here,  where  it  is  not 
done.  I  shall  say  nothing  as  to  the  nature  of  the  Nabob's  government, 
or  to  the  position,  that  the  commands  of  absolute  princes  do  of  coarse 
legalize  their  acts.  But  I  consider  the  Nabob  as  not  being  the  actor  in 
this  case;  but  the  act  to  be  done,  in  point  of  law,  by  those  who  pro- 
cnred  or  commanded  it ;  and  in  them  it  may  doubtless  be  a  trespass. 
Sqjah  Dowla  was  a  mere  instrnment.  He  acted  not  from  any  motives 
of  bis  own,  but  gave  way  through  awe  and  fear.  If,  in  the  doing  of  an 
act,  there  be  several  intervening  agents,  and  one  happens  not  to  be 
amenable,  will  it  be  said  that  all  the  rest  are  excused?  Suppose  it  the 
very  act  of  the  Nabob,  who  lends  himself  to  the  defendant's  will,  and 
undergoes  a  voluntary  servitude  to  his  pleasure, — tbe  accidental  cir- 
cumstances of  such  a  man  shall  not  exempt  the  rest,  who  concur  in 
the  act  It  is  laid  down  in  Foster,  125,  that  procuring  a  felony  to  be 
committed  makes  an  accessory  to  the  felony ;  and  I  take  it  to  be  a  set- 
tled rule,  that  whatever  makes  an  accessory  in  felony  will  make  a 
principal  in  trespass.  Since,  therefore,  the  Jut}'  have  found  the  pro- 
curement of  tbe  defendant,  it  follows  that  he  is  liable  as  a  principal,  for 
this  trespass. 

Gould,  J.,  of  the  same  opinion,  and  cited  the  Earl  of  Salop's  case, 
9  Rep.  42. 

Blackbtone,  J.,  of  the  same  opinion.    The  finding  of  this  verdict 

has  removed  all  foi-mer  doubts.     It  not  only  finds  tbe  imprisonment  to 

have  been  committed  by  tbe  means  and  procurement,  but  by  tbe  oom< 

1  AigiuneDta  of  coanMl  are  oinitttd.— En. 
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mand,  nay,  ever,  the  compulaioa  of  the  defendant.  Tbe  Nabob  acted 
"contrary  to  his  own  inclination,"  through  fear  of  offending  the  de- 
fendant, and  under  his  awe  and  influence.  After  such  a  finding,  there 
ia  no  room  for  argnnaent.  The  Nabob  ia  a  mere  machine,  —  an  inetru- 
ment  and  engine  of  the  defendant 

Narbs,  J.,  of  tbe  same  opinion,  and  cited  Salk.  636,  640;  2  Cro. 
130 ;  Carthew,  66. 

Judgntent  for  the  plaintiff  for  the  whale  damages. 


MOSTTN  V.   PABRIGAS.  0 

Kino's  Bench.    1775, 
IRtporUd  GoKiper'i  Reperti,  181.] 

This  was  an  action  of  trespass,  brought  in  the  Conrt  of  ComiDon 
Pleas  by  Anthony  Fabrigas  against  John  Mostyn,  for  an  asaauit  and 
false  imprisonment ;  in  which  the  plaintiff  declared,  that  tbe  defendant 
on  the  Qrst  of  September,  in  the  year  1771,  with  force  and  arms,  &C., 
made  an  assault  upon  the  said  Anthony,  at  Uinorca  (to  wit)  at  Lon- 
don aforesaid,  in  the  parish  of  St.  Mary  le  Bow,  in  the  ward  of  Cheap, 
and  beat,  wounded,  and  ill-treated  him,  and  then  and  there  Imprisoned 
him,  and  kept  and  detained  him  in  prison  there  for  a  long  time  (to 
wit)  for  the  space  of  ten  months,  without  any  reasonable  or  probable 
cause,  contrary  to  the  laws  aud  customs  of  this  realm,  and  against 
the  will  of  the  said  Anthony,  and  compelled  him  to  depart  from 
Minorca  aforesaid,  where  he  was  then  dwelling  and  resident,  and 
carried,  and  caused  to  be  carried,  the  said  Anthony  from  Minorca 
aforesaid,  to  Carthagena,  in  the  dominions  of  the  King  of  Spain,  &o., 
to  the  plaintirs  damage  of  ^10,000. 

The  defendant  pleaded  Ist  Kot  guilty;  upon  which  issue  was 
Joined.  2dly.  A  special  justification,  that  tbe  defendant  at  the  time, 
&Q.,  and  long  before,  was  governor  of  the  said  island  of  Minorca, 
and  during  all  that  time  waa  iuvested  with,  and  did  exercise  all  the 
powers,  privileges,  and  authorities,  civil  and  military,  belonging  to 
the  government  of  the  said  Island  of  Minorca,  in  parts  beyond  the 
seas ;  and  the  said  Anthony,  before  the  said  time  when,  &c.  (to  wit) 
on  the  said  first  of  September,  in  the  year  aforesaid,  at  the  island  of 
Minorca  aforesaid,  waa  guilty  of  a  riot,  and  was  endeavoring  to 
raise  a  mutiny  among  the  Inhabitants  of  the  said  island,  in  breach  of 
the  peace:  whereupon  the  said  John  so  being  governor  of  the  said 
island  of  Minorca  as  aforesud,  at  the  said  time,  when,  Ac.,  in  order 
to  preserve  tbe  peace  and  government  of  the  aaid  island,  was  obliged 
to,  and  did  then  and  there  order  the  said  Anthony  to  be  banished 
th>m  tbe  said  island  of  Minorca;  and  in  order  to  banish  the  said 
Anthony,  did  then  and  there  gently  lay  hands  upon  the  aaid  Anthony, 
and  did  then  and  there  seize  and  arrest  him,  and  did  keep  and  detain 
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lihe  Bald  Anthony,  befora  he  could  be  banished  tmm  the  said  island, 
for  a.  short  space  of  time  (to  wit)  for  the  space  of  six  dajs,  then  next 
folloning;  and  an^rwards,  to  wit,  on  the  7tb  of  September,  in  the 
year  aforesaid,  at  Minorca  aforesaid,  did  carry,  and  cause  to  be  car- 
ried,  the  said  Anthony,  on  board  a  certain  vessel,  ftom  the  island  of 
Minorca  aforesaid,  to  Carthagena  aforesud,  as  it  was  lawful  for  him 
to  do,  for  the  cause  aforesaid ;  which  are  the  same  making  the  said 
assault  upon  the  scdd  Anthony,  in  the  first  count  of  the  said  declaration 
mentioned,  and  beating,  and  ill-trealing  him,  and  imprisoning  him,  and 
keeping  and  detaining  him  in  prison  for  the  said  apace  of  time,  in  the 
said  first  count  of  the  said  declaration  mentioned,  and  compelling  the 
said  Anthony  to  depart  from  Itinorca  aforessid,  and  carrying  and 
causing  to  he  carried  the  said  Anthony  fVom  Minorca  to  Carthagena, 
in  the  dominions  of  the  King  of  Spain,  whereof  the  said  Anthony  has 
above  complained  gainst  him,  and  this  be  is  ready  to  verify ;  where- 
fore  he  prays  Judgment,  &c.,  without  this,  that  the  said  John  wae 
guilty  of  the  said  trespass,  assault,  and  imprisonment,  at  the  parish  of 
St.  Mary  le  Bow,  in  the  ward  of  Cheap,  or  elsewhere,  out  of  the  said 
F  inland  of  Minorca  aforesaid.  Replication  de  inJurlA  su3  propria 
absq.  tali  oausS.  At  the  trial  the  Jury  gave  a  verdict  for  the  plaintiff, 
upon  both  issues,  with  £3000  damages,  and  £90  costs.* 

Lord  Mansfield.  .  .  .   The  next  objection  which  has  been  made  is 

a  general  objection,  with  regard  to  the  matter  arising  abroad ;  namely, 

that  as  the  cause  of  action  arose  abroad,  it  cannot  be  tried  here  in 

England. 

V'  There  is  a  formal  and  a  substantial  distinction  as  to  the  locality  of 

\  '\\J-'-^^^         ktrials.    I  state  them  as  different  things :  the  substantial  distinction  is, 

t  y  i"-'    V"  I  where  the  prooeeding  is  in  rem,  and  where  the  effect  of  the  judgment 
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I  cannot  be  had,  if  it  is  laid  in  a  wrong  place.  That  is  the  case  of  all 
I  ejectments,  where  possession  is  to  be  delivered  by  the  sheriff  of  the 
county ;  and  as  trials  in  England  are  in  particular  counties,  the  oflkers 
are  county  officers ;  therefore  the  Judgment  could  not  have  effect,  if 
the  action  was  not  laid  in  the  proper  county. 

With  regard  to  matt«rs  that  arise  out  of  the  realm,  there  Is  a  sub- 
stantial distinction  of  locality  too  ;  for  there  are  some  cases  tliat  arise 
out  of  the  realm,  which  ought  not  to  be  tried  anywiiere  but  in  the 
country  where  they  arise ;  as  in  the  case  alluded  to,  by  Servant 
Walker:  if  two  persons  fight  hi  France,  and  both  happening  casually 
to  be  here,  one  should  bring  an  action  of  assault  against  the  other,  it 
might  be  a  doubt  whether  such  an  action  could  be  maintained  here ; 
because,  though  it  is  not  a  criminal  prosecution,  it  mnst  be  laid  to  be 
against  the  |teace  of  tlie  King ;  but  tiie  breach  of  the  peace  is  merely 
local,  though  the  trespass  against  the  person  is  transitory.  Therefore, 
without  giving  any  opinion,  it  might  perhaps  be  triable  only  where 
both  parties  at  the  time  were  subjects.  So  if  an  action  were  brought 
1  Only  BO  mnch  of  the  oaae  m   invoLve*  Uu  i^ueiitioii  of  a.  right  of  odjon  Is 
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rel&tire  to  an  estate  !d  a  foreigD  countrj,  where  the  question  was  a 
matter  of  title  only,  and  not  of  damages,  there  might  be  a  solid 
distinction  of  locality'. 

But  there  is  likewise  a  formal  distinction,  which  arises  from  the 
mode  of  trial :  for  trials  in  England  being  by  Jury,  and  the  kingdom 
being  divided  into  counties,  and  each  county  considered  as  a  separate 
district  or  principality,  it  is  absolutely  necessary  that  there  should  be 
some  county  where  the   action  is   brought  in   particular,  that  there  .  t  ^_^^ 

may  be  a  process  to  the  sheriff  of  that  county,  to  bring  a  jury  from  J  jr''''*^ 

thence  to  try  it     This  matter   of  form  goes  to  all    cases  that  ariseftiv'^    C  ^  V 
abroad:  but  the  law  makes  a  distinction  between  transitory  actions']  f\\a*''*'^ 
and  local  actions.     If  the  matter  which  is  the  cause  of  a  transitory   ^^^  tt*'''^ 
action  arises  within  the  realm,  it  may  be  laid  iu  any  county,  the   {^\^^^ 
place  is  not  material;  and  if  an  imprisonment  in  Middlesex,  it  may 
be  laid  in  Surrey,  and  though  proved  to  be  done  in  Middlesex,  the 
place  not  being  material,  it  does  not  at  all  prevent  the  plaintiff  recov- 
ering damages :  the  place  of  transitory  actions  is  never  material,  except 

where  by  particular  acts  of  pariiament  it  is  made  so ;  as  in  the  case  . 

of  churchwardens  and  constables,  and  other  oases  which  require  the  &"  " 

action  to  be  brought  in  the  county.     The  parties,  upon   sufficient  /tv^     \    ■- 


ground,  have  an  opportunity  of  applj'ing  to  the  court  in  time  to  change       A'^'vy     t 
the  venue;  but  if  they  go  to  trial  without  it,  that  is  no  objection.     SoHa^    „aj^\ 
all  actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  asl 
happening  in    an    English   county.     But    there    are   occasions    which  ^ 


all  actions  of  a  transitory  nature  that  arise  abroad  may  be  laid  asl 

make  it  absolntely  necessary  to  state  in  the  declaration,  that  the  cause  ^'^^^ 
of  action  really  happened  abroad ;  as  in  the  case  of  specialties,  wlieie 
the  date  must  be  set  forth.  If  the  declaration  states  a  specialty 
to  have  been  made  at  Westminster  in  Middlesex,  and  upon  producing 
the  deed,  it  bears  date  at  Bengal,  the  action  is  gone ;  because  it  is 
such  a  variance  between  the  deed  and  the  declaration  as  makes  it 
appear  to  be  a  different  instrument  There  is  some  confusion  in  the 
books  upon  the  stat.  6  Ric.  2.  But  I  do  not  put  the  objection  upon 
that  statute.  I  rest  it  singly  upon  this  gronnd.  If  the  true  date  or 
description  of  the  bond  is  not  stated,  it  is  a  variance.  But  the  law 
has  in  that  case  invented  a  Qction ;  and  has  said,  the  party  shall  first 
set  out  the  description  truly,  and  then  give  a  venue  Quly  for  form,  and 
for  the  sake  of  trial,  by  a  videlicet,  in  the  county  of  Middlesex,  or 
any  other  county.  But  no  judge  ever  thought  that  when  the  declara- 
tion said  in  Fort  St  Geoige,  viz.  in  Cheapside,  that  the  plaintiff  meant 
it  was  in  Cheapside.  It  is  a  fiction  of  form ;  every  country  has  its 
forms,  which  are  invented  for  the  furtherance  of  justice ;  and  it  is  a  ' 
oertain  rule,  that  a  fiction  of  law  shall  never  be  contradicted  so  as  to 
defeat  the  end  for  which  it  was  invented,  but  for  every  other  purpose  • 
it  may  be  contradicted.  Now  the  fiction  invented  in  these  cases  is) 
barely  for  the  mode  of  trial ;  to  every  other  purpose,  therefore,  it 
shall  be  contradicted,  but  not  for  the  purpose  of  sayiug  the  cause  shall 
not  be  tried.     So  in  the  case  that  was  long  agitated  and  finally  deter- 
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miDed  some  years  ago,  opon  a  fiction  of  the  teste  of  vrits  taken  out  in 
the  vacatiOD,  which  bear  date  as  of  the  last  day  of  the  term,  it  was 
held,  that  the  fiction  shall  not  be  contradicted  so  as  to  iuvalidate  the 
writ,  by  averring  that  it  issued  on  a  day  in  the  vacation ;  because  the 
fiction  was  invented  for  the  furtherance  of  justice,  and  to  make  the  writ 
appear  right  in  form.  Bnt  where  the  true  time  of  suing  out  a  latitat  is 
material,  as  on  a  plea  of  non  assumpsit  infra  sex  annos,  there  it  may 
be  shown  that  the  latitat  was  sued  out  after  the  six  years  notwithstand- 
ing the  teste.  I  am  aorry  to  observe,  that  some  sayings  have  been 
alluded  to,  inaccurately  taken  down,  and  improperly  printed,  where 
the  court  has  been  made  to  say,  that  as  men  they  have  one  way  of 
thinking,  and  as  judges  they  have  another,  which  is  an  absurdity ; 
whereas  in  fact  they  only  meant  to  support  the  fiction.  .  .  . 

Can  it  be  doubted,  that  actions  may  be  maintained  here,  not  only 
npon  contracts,  which  follow  the  persons,  but  for  injuries  done  by 
subject  to  subject;  especially  for  injuries  where  the  whole  that  is 
prayed  is  a  reparation  in  damages,  or.  satisfaction  to  be  made  by 
process  gainst  the  person  or  his  effects,  within  the  Jurisdiction  of 
the  court  ?  We  know  it  is  within  every  day's  experience.  I  was 
embarrassed  a  great  while  to  find  out  whether  the  counsel  for  the 
plaintifl'  really  meant  to  make  a  question  of  it.  In  sea  batteries  the 
plaintiff  often  lays  the  injury  to  have  been  done  in  Middlesex,  and 
then  proves  it  to  be  done  a  tbonsand  leagues  distant  on  the  other 
side  of  the  Atlantic.  There  are  cases  of  offences  on  the  high  seas, 
where  it  is  of  necessity  to  lay  in  the  declaration,  that  it  was  done 
upon  the  high  seas ;  as  the  taking  a  ship.  There  is  a  case  of  that 
sort  occurs  to  my  memory ;  the  reason  I  remember  it  is,  because 
there  was  a  question  about  the  Jurisdiction.  There  likewise  was  an 
action  of  that  kind  before  Lord  Chief  Justice  Lee,  and  another  before 
me,  in  which  I  quoted  that  determination,  to  show,  that  when  the 
Lords  Commissioners  of  prizes  have  given  Judgment,  that  is  conclu- 
sive in  the  action ;  and  likewise  when  they  have  given  judgment,  it 
is  conclusive  as  to  the  costs,  whether  they  have  given  costs  or  not. 
It  is  necessaiy  in  such  actions  to  state  in  the  declaration,  that  the  ship 
was  taken,  or  seized  on  the  high  seas,  videlicet,  in  Cheapside.  But 
it  cannot  be  seriously  contended  that  the  judge  and  Jury  who  try  the 
cause,  fancy  the  ship  is  sailing  in  Cheapside :  no,  the  plain  sense  of 
it  is,  that  as  an  action  lies  in  England  for  the  ship  which  was  taken 
on  the  high  seas,  Cheapside  is  named  as  a  venue ;  which  is  saying 
no  more,  than  that  the  party  prays  the  action  may  be  tried  in  Lon- 
don. But  if  a  party  were  at  liberty  to  ofiTer  reasons  of  fact  contrary 
to  the  truth  of  the  case,  there  would  be  no  end  of  the  embarrass- 
ment. At  the  last  sittings  there  were  two  actions  brought  by  Arme- 
nian merchants,  for  assaults  and  trespasses  in  the  East  Indies,  and  they  > 
are  very  strong  authorities.  Serjeant  Glynn  said,  that  the  defendant 
Mr.  Verelst  was  very  ably  assisted :  so  he  was.  and  by  men  who 
would  have  taken  the  objection,  if  they  bad  thouglit  it  oiMDtainable, 


,v  Google 


CHAP.   IT.]  MOSTYS  V.  FABK1GA3.  603 

and  the  actions  came  on  b>  be  tried  after  tbia  cue  bad  been  argued 
once ;  yet  tbe  conDsel  did  not  think  it  could  be  Buppoi-ted.  Mr. 
Verelst  would  have  been  glad  to  make  the  objection ;  he  would  not 
have  lefl  it  to  a  jury,  if  he  could  have  stopped  them  short,  and  said, 
you  shall  not  try  the  actions  at  all.  I  have  had  some  actions  before 
me,  rather  going  further  than  these  transitory  actions ^  that  is,  going 
to  cases  vliich  in  England  would  be  local  actions :  I  remember  one, 
I  think  it  was  an  action  bronght  against  Captain  Gambier,  who  by 
order  of  Admiral  Bosc&wen  had  pulled  down  the  houses  of  some  sutlers 
who  supplied  the  navy  and  sailoi-s  with  spirituous  liquors ;  and  whether 
the  act  was  right  or  wrong,  it  was  certainly  done  with  a  good  intention 
on  the  part  of  the  admiral,  for  the  health  of  the  sailors  was  affected  by 
freqoenting  them.  They  were  pulled  down :  the  captain  was  inatten- 
tive enough  to  bring  the  sutler  over  \n  bis  own  ship,  who  would  never 
have  got  to  England  otherwise ;  and  as  soon  as  he  came  here  be  was 
advised  that  he  abould  bring  an  action  against  tbe  captain.  He 
brought  his  action,  and  one  of  the  counts  in  the  declaration  was  for 
pulling  down  the  houses.  The  objection  was  taken  to  the  count  for 
pulling  down  the  bouses ;  and  the  case  of  SIcinner  and  the  East-India 
company  was  cited  in  support  of  the  objection.  On  the  other  side, 
they  produced  from  a  manuscript  note  a  case  before  Lord  Chief  Justice 
Eyre,  where  he  overruled  tbe  objection ;  and  I  overruled  the  objec- 
tion upon  this  principle,  namely,  that  the  reparation  here  was  personal, 
and  for  damages,  and  that  otherwise  there  would  be  a  failui-e  of  jus- 
tice ;  for  it  was  upon  the  coast  of  Nova  Scotia,  where  there  were  no 
regular  courts  of  Judicature :  but  if  there  had  been.  Captain  Gambier 
might  never  go  there  again ;  and,  therefore,  the  reason  of  locality  in 
such  an  action  in  England  did  not  hold.  I  quoted  a  case  of  an  injurj 
of  that  sort  in  the  East  Indies,  where  even  in  a  court  of  equity  Lord 
Hardwicke  had  directed  satisfaction  to  be  made  in  damages :  that  case 
before  Lord  Hardwicke  was  not  much  contested,  but  this  case  before 
me  was  fully  and  seriously  argued,  and  a  thousand  pounds  damages 
given  against  Captain  Gambier.  I  do  not  quote  this  for  the  authority 
of  my  opinion,  because  that  opinion  is  very  likely  to  be  erroneous,  but 
I  quote  it  for  this  reason ;  a  thousand  pounds  damages  and  the  costs 
were  a  considerable  sum.  As  the  captain  had  acted  by  the  orders  of 
Admiral  Boscawen,  the  representatives  of  the  admiral  defended  the 
cause,  and  paid  the  damages  and  costs  recovered.  The  case  was 
favorable ;  for  what  the  admiral  did  was  certainly  well  intended ; 
and  yet  there  was  no  motion  for  a  new  trial. 

I  recollect  another  cause  that  came  on  before  me ;  which  was  the 
case  of  Admiral  PaUiaer.  There  the  very  gist  of  tbe  action  was  local ; 
It  waa  for  destroying  fishing  huts  upon  the  Labrador  coast.  After  the 
treaty  of  Paris,  tbe  Canadians  early  in  the  season  erected  huts  for 
fishing ;  and  by  that  means  got  an  advantage,  by  beginning  earlier, 
of  the  fishermen  who  came  from  England.  It  was  a  nice  question 
open  the  right  of  the  Cniindinns.     However,  the  admiral  from  general 
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principles  of  polity  ordered  these  huts  to  be  deBtro3-ed.  The  cause 
weot  on  &  great  way.  The  defeiidaot  would  have  stopped  it  short-  at 
ODCC,  if  he  could  have  made  such  an  objection,  but  it  was  not  made. 
There  are  no  local  courts  among  the  Esquimaux  Indians  upon  that 
part  of  the  Labrador  coast ;  and  therefore  whatever  injary  bad  been 
done  there  by  any  of  the  King's  ofBcers  would  have  been  altt^etfaer 
without  redress,  if  the  objection  of  locality'  would  have  held.  The 
consequence  of  that  circumstance  shows,  that  where  the  reason  fails, 
even  in  actions  which  in  England  would  be  Ittoal  actions,  yet  it  does 
not  hold  to  places  beyond  the  seas  within  the  King's  dominions. 
Admiral  Palliser's  case  went  off  upon  a  proposal  of  a  reference,  and 
ended  by  an  award.  But  as  to  tratisitorj'  actions,  there  is  not  a  color 
of  doubt  but  that  every  action  that  is  transitory  maj'  be  laid  in  any 
county  in  England,  though  the  matter  arises  beyond  the  seas ;  and 
when  it  is  absolutely  necessary  to  lay  the  truth  of  the  case  in  the 
declaration,  there  is  a  fiction  of  law  to  assist  you,  and  you  shall  not 
make  use  of  the  truth  of  the  case  against  that  fiction,  but  yoo  may 
make  use  of  it  to  every  other  purpose.  I  am  clearly  of  opinion  not 
only  against  the  objections  made,  but  that  there  does  not  appear  a 
question  upon  which  the  objections  could  arise. 

The  three  other  Judges  concurred. 

Per  Cur.  Judgment  affirmed,^ 


MATTHAEI  v.   GAUTZIN.  1 
Cbakckrt.     1374. 
[Reported  Law  Beporla,  IS  Eqaily,  340.] 

Sir  R.  Malims,  V.  C.  I  think  it  is  clear  upon  the  face  of  the 
bill  that  there  is  no  right  against  the  company  if  there  is  none  against 
the  Princess  Galitzin.  Tbey  are  made  parties  as  stakeholders,  and  it 
is  said  they  are  bound  to  pay  the  princess  three-fifths,  subject  only  to 
the  liability  of  paying  the  ten  per  cent  commission  to  the  plaintiB". 

If,  therefore,  the  bill  fails  E^ainst  the  princess,  it  must  necessarily 
fail  as  against  the  company.  That  would  be  the  case  at  the  hearing  of 
the  cause.  The  bill,  therefore,  must  be  regarded  as  a  bill  against  the 
princess.  What,  then,  are  the  facts  ?  Here  is  a  case  in  which  the 
husband  of  the  plaintiff,  who  was  a  foreigner,  entered  into  a  contract 
with  another  foreigner  respecting  property  situate  in  a  foreign  countr}'. 
What  right  in  such  a  case  can  there  be  to  sue  here  ?  Can  any  one 
sue  in  the  courts  in  this  country  in  matters  relating  to  foreign  property, 
the  contract  being  foreign,  and  both  parties  foreign  subjects  7 

I  ^cc.  Rob«rtB  o.  Dinamair.  75  Cal.  20S,  16  Pac.  782;  Watta  o.  Thoma*,  2  BibN 
458 ;  Mason  u.  Warnvr,  31  Mo.  SOS  ;  ^eaxj  v.  Sarfiient,  13  N.  H.  3S1 ;  Ackei«on  k 
E.  a   B.,   31   N.  J.   T,.  309  ;   Lister  a.  Wright,  2  Hill,  820.— En. 
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Certafoly,  according  to  mj  view,  it  is  no  part  of  the  businesB  of  this 
court  to  settle  disputes  between  foreigners.  There  must  be  some 
canse  for  giving  juriadiction  to  the  tribunals  of  tbia  coiintrj- ;  either 
the  property  or  tbe  parlies  must  be  here,  or  there  must  be  something 
to  l>riog  the  subject-matter  vithin  the  cognizance  of  this  court  This 
is  the  case  of  a  plaintiff  who,  though  now  stated  to  be  living  at  the 
Charing  Croas  Hotel,  is  resident  at  Antwerp ;  and  it  is  a<lmitted  she  is 
a  foreign  subject  suing  auothcr  foreign  subject.  If  I  were  to  overrule 
the  demurrer  and  allow  the  suit  to  proceed,  it  would  under  such  cir- 
cumstances be  useless.  It  would  l>e  a  grievous  hardship  if  a  foreigner 
residing  in  a  foreign  country,  and  having  property  in  that  country, 
where  there  are  tribunals  in  which  the  rights  of  subjects  of  that  country 
can  be  asserted,  could  be  dragged  into  the  courts  of  this  country  and 
l>c  subjected  to  the  annoyance  of  all  the  proceedings  in  these  courts. 
It  is  certainly  a  jurisdiction  which  ought  not  to  be  exercised  except  in 
cas'es  of  absolute  necessity.  Then  arises  the  qneslJOD  whether  the 
plaintiff  is  entitled  to  any  remedy  against  the  princess,  and  if  abe  is 
not,  then  she  is  not  entitled  as  against  tlie  company. 

All  tbe  cases  cited  go  upon  tbe  same  principle  —  such  as  Blake  v, 
Blake,  18  W.  R.  944;  Norris  v.  Chambers,  29  Beav.  246,  3  D.F.  &  J. 
583 ;  and  Cockney  v.  Andei-son,  81  Beav.  452, 1  D.  J.  &  S.  865  —and 
they  show  that  you  cannot  sue  a  foreigner  in  this  country,  unless  the 
parties  are  resident  here  or  tbe  property  is  situate  in  this  country. 

I  find  my  opinion  in  Blake  i>.  Blake,  18  W.  B.  944,  follows  those 
anthoritiea.  That  was  a  case  in  which  tbe  plaintiff  was  a  foreigner 
resident  at  Boulogne,  and  tbe  defendant  was  an  Irishman,  for  that 
purpose  also  a  foreigner,  and  resident  in  Ireland,  for  the  sale  of  some 
land  in  Ireland,  and  the  contract  was  entered  into  at  Boulogne.  A 
receiver  of  tbe  property  bad  been  appointed  by  tbe  Court  of  Chancery 
in  Ireland,  and  a  bill  was  filed  in  this  court  asking  that  certain  deeds 
relating  to  tbe  property  might  be  ordered  to  be  given  up.  I  find  that 
I  made  these  observations  in  that  case;  I  had  do  doubt  that  when 
persons  who  were  resident  here  entered  into  a  contract,  though 
tbe  subject-matter  of  the  contract  was  abroad,  yet  that  the  contract 
might  be  suatiuncd  ;  but  when  neither  party  had  anything  to  do  with 
this  country,  and  the  subjeob-matter  was  not  situated  here,  as  in  that 
case,  then,  if  the  plea  were  overruled,  tbe  court  might  as  well  be 
called  upon  to  interfere  io  tlie  affairs  of  all  conntries.  Two  French- 
men might  come  here  to  have  their  disputes  decided.  Ireland  for  this 
purpose  was  a  foreign  country.  They  had  a  Court  of  Chancery  of 
their  own ;  and  though  it  bad  been  said  it  was  not  a  suit  to  recover 
land,  yet  the  effect  of  it  was  to  recover  nn  estate.  I  there  stated  that 
tbe  case  was,  in  my  opinion,  governed  by  Cookney  v.  Anderson,  SI 
Bear.  452,  1  D.  J.  &  S.  S65,  and  the  circumstances  of  the  land  being 
in  Ireland,  and  the  defendant  resident  in  that  country,  were  sufficient 
to  show  that  the  bill  ought  not  to  have  been  filed  in  this  court.  So  I 
say  in  this  case,  that  neither  the  plaintiff  nor  tbe  defendant  being 
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realdent  in  this  country,  &ud  the  subject-matter  not  being  situate  here, 
it  is  a  case  whicL  this  court  has  notlting  to  dn  wltli,  and  the  demurrers 
must  be  allowed. 

The  last  two  cases  which  were  cited  —  Maunder  v.  Lloyd,  2  J.  &  H, 
718,  and  Hendrick  v.  Wood,  9  W.  R.  688  —  seem  to  have  no  applica- 
tion ;  but  as  far  as  they  go  they  are  not  authorities  in  favor  of  the 
plaintifl,  for  though  the  parties  were  foreigners,  the  proper^  was 
partly  in  this  country. 

My  opinion  is,  therefore,  that  a  foreigner  resident  abroad  cannot 
bring  another  foreigner  into  this  court  respecting  property'  witii  which 
this  court  baa  nothing  to  do.  This  court  is  not  to  be  made  a  vehicle 
for  settling  disputes  arising  between  parties  resident  abroad. 

If  the  plaintifF  asks  for  leave  to  amend,  it  is  not  a  case  in  which  I 
should  give  leave. 

It  was  stated  that  leave  to  amend  was  not  asked,  and  the  demnrrera 
were,  therefore,  simply  allowed.' 


BBmSH  SOUTH  AFRICAN  CO.  e.  COMPAKHIA  DE*T^ 
MOgAMBIQUE. 

House  of  Lobdb.    1898. 
[SqwrUd  [ISOZ]  Appeal  Ccua,  602.] 
r        ^  In  an  action  by  the  respondents  against  the  appellants  tlie  plaintiffs 

'-tp*  cV^"-^-",         I  by  their  statement  of  clum  alleged  (inter  alia)  that  the  plaintiff  com- 

■■\  itf  '-'  'T  pAn7  v*s  in  possession  and  occupation  of  lai^e  tracts  of  lands  and 

-        ■'     /-y'  '  JSP^''^^^  ^"^  mining  rights  in  South  Africa ;  and  that  the  defendant  com- 

ali*  'f  ^  ■     -        v-**>*'r»«ny  by  its  i^ents  wrongfully  broke  and  entered  and  took  possession 
^t  f^iV^^  "^       ^  of  the  said  lands,  mines,  and  mining  rights,  and  ejected  the  plaintiff 

company,  its  servants,  agents,  and  tenants  therefrom;  and  also  took 
possession  of  some  of  the  plaintiffs'  personal  property  and  assaulted 
and  imprisoned  some  of  the  plaintiffs. 

The  statement  of  defence  in  paragraph  1  — as  to  so  much  of  the 
statement  of  claim  as  alleged  a  title  in  the  pltuntiS  company  to  Uie 
['"v\  lands,  mines,  and  mining  rights,  and  alleged  that  the  defendants  by 
'\',~>^ their  agents  wrongfully  broke  and  entered  the  same,  and  claimed  a  dec- 
laration of  title  and  an  injunction  —  whilst  denying  the  allied  title 
and  the  alleged  wrongful  acts,  said  that  the  lands,  mines,  and  mining 
rights  were  situate  abroad,  to  wit  in  South  Africa,  and  submitted  tbat 
the  court  had  no  Jurisdiction  to  adjudicate  upon  the  plaintiffs'  claim. 

In  paragraph  2  of  the  reply  the  plaintiffs  objected  that  paragraphs 
1  and  9  of  the  defence  were  bad  in  law,  and  alleged  that  paragraph  1 

>  Ace.  Brinley  d.  kmTj,  Eirbj,  2^  ;  Lontine  e.  ToartuUier  (BroMcb,  !M  Hu. 

1877),  saonet,  611.  — Ed. 
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did  not  shov  thst  there  wu  any  court  other  than  that  iu  which  this 
aetion  was  brought  having  Jurisdictioii  ta  adjudicate  on  the  plaintiffs' 
said  claims  ;  and  the  plaintiffs  Airtlier  allege  that  there  was  no  compe- 
tent tribunal  having  Jurisdiction  to  adjudicate  on  the  said  claima  in  the 
country  where  the  acts  complained  of  were  committed;  and  that  the 
acts  complained  of  were  illegal  according  to  the  laws  of  the  country 
where  the  same  were  committed. 

An  order  having  been  made  for  the  disposal  of  the  points  of  law  thus 
raised  by  the  pleadings,  the  Queen's  Bench  Division  (Lawrance  and 
Wright,  JJ.)  made  an  order  that  judgment  be  entered  for  the  defend- 
ants  diamiaaing  the  action  so  far  as  it  claimed  a  declaration  of  title  to 
land,  and  also  so  far  as  it  claimed  damages  or  an  injuDotioQ  in  relation 
to  trespass  to  land. 

The  Court  of  Appeal  (Fry  and  Lopea,  L.JJ. ;  Lord  Esher,  M.  B., 
dissenting)  declared  that  Her  Majesty's  Supreme  Court  has  jurisdiction 
to  entertain  the  claim  for  damages.  The  defendants  appealed  against 
this  Older.' 

Loan  Hesscheli.,  L.  C.  The  distinction  between  matters  which  are 
transitory  or  personal  and  those  which  are  local  in  their  nature,  and  the 
refusal  to  exercise  jurisdiction  as  regards  the  latter  where  they  occur 
outside  territorial  limits,  is  not  conQned  to  the  jurisprndence  of 
this  country.  Story,  in  his  work  on  the  Conflict  of  Laws  (a.  551), 
after  stating  that  by  the  Roman  law  a  suit  might  in  many  cases  be 
brought,  either  where  property  was  situate  or  where  the  party  sued  had 
bis  domicile,  proceeds  to  say  that "  even  in  countries  acknowledging  the 
Roman  law  it  has  become  a  very  general  principle  that  suits  in  rem 
shoald  be  brought  where  the  property  is  situate ;  and  this  principle  is 
applied  with  almost  universal  approbation  in  r^ard  to  immovable  prop- 
erty. The  same  rule  is  applied  to  mixed  actions,  and  to  all  suits  which 
touch  the  realty." 

In  section  55S,  Story  quotes  the  following  language  ctf  Vattel: 
"The  defendant's  judge"  (that  is,  the  competent  judge),  says  he,  "is 
the  judge  of  the  place  where  the  defendant  has  his  settled  abode,  or 
the  Judge  of  tfae  place  where  the  defendant  is  when  any  sudden  diffi- 
culty arises,  provided  it  does  not  relate  to  an  estate  in  land,  or  to  a 
right  annexed  to  such  an  estate.  In  such  a  case,  as  property  of  this 
kind  is  to  be  held  according  to  the  laws  of  the  country  where  it  is  sit- 
uated, and  as  the  right  of  granting  it  is  vested  in  the  ruler  of  the  cono- 
trj',  controversies  relating  to  such  property  can  only  be  decided  in  the 
State  in  which  it  depends."  He  adds,  in  the  next  section :  "It  will  be 
perceived  that  in  many  respects  the  doctrine  here  laid  down  coincides 
with  that  of  the  common  law.  It  has  been  already  stated  that  by  the 
common  law,  personal  actions,  being  transitory,  may  be  brought  in  any 
place  where  the  party  defendant  can  be  found  ;  that  real  actions  must  be 
brought  in  ibeJ'orumreititcB/  and  that  mixed  actions  are  properly  re- 

>  The  statCDkent  of  lacta  hu  been  abridged,  uid  argamenta  uid  part  of  the  opiajon 
ffnitted.— Ed, 
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ferable  to  the  same  jarisdictioD.  AmoDg  the  Utter  are  actions  for  tres- 
pasBes  and  injuries  to  real  property  wbich  are  deemed  local ;  so  that 

ai  .tbe3'  will  not  lie  elsewhere  than  in  tbe  place  ret  aitm." 

1    Vv>--f'  Tlie  doctrine  laid  down  bj-  foreign  jurists,  which  is  said  bj  Story  to 
^^t  ■'!    \     Jcoindde  in  many  respects  with  that  of  our  common  law,  obviously  had 
\/)  -         I  relation  to  the  question  of  jurisdiction,  and  not  to  any  technical  rules 

7"     Jt  ^f^-/j^  I  determining  in  what  part  of  a  country  a  cause  was  to  be  tried.      Story 

/\fJJ^  was  iudeed  regarded  by  one  of  tbe  learned  Judges  in  tbe  conrt  below 

'"  (Lopes,  L.  J.,  [1892]  2  Q.  B.  420)  as  sanctioning  the  view  that  our 

rules  with  regard  to  venue  in  the  case  of  local  actions  offered  the  only 
obstacle  to  the  exercise  of  jurisdiction  in  actions  of  trespass  to  real 
piopeily.  The  passage  relied  on  is  as  follows  (s.  554)  :  "  Lord  Mans- 
field and  Loni  Chief  Justice  Eyre  held  at  one  time  a  different  doctrine, 
and  allowed  suits  to  be  maintained  in  England  for  injuries  done  by 
pulling  down  houses  in  foreign  nnsettled  regions,  namely,  in  the  desert 
coasts  of  Nova  Scotia  and  Labrador.  But  this  doctrine  has  been 
since  overruled  as  untenable  according  to  the  actual  jurisprudence  of 
England,  however  maintainable  it  might  be  upon  general  principles  of 
i  lite  I' national  law,  if  the  suit  were  for  personal  damans  onlj'." 

By  the  words  "untenable  according  to  the  actual  jurisprudence  of 
_,    C     England,"  I  do  not  think  Story  was  referring  to  the  rule  which  in  this 
L      JT>'^  conntry  regulated  the  place  of  trial  in  the  case  of  local  actions.      Nor 
\    V^^'^\i  \  (  I     ^^1  satisBed  that  either  Lord  Mansfield  or  Story  would  have  regarded 
Nj  i  ^  ,    Ij  iK*  ,,^'''^  f^n  action  of  trespass  to  land  as  a  suit  for  personal  damages  only,  if  the 
.*^\    _^i  w''*'^      "A^t*   \title  to  the  land  were  at  issue ;  and  in  order  to  determine  whetiier  there 
^q\  V   '         uk'** '  pvas  a  right  to  damages  it  was  necessary  for  the  court  to  adjudicate 

^ji/ir^  ppon  the  conflicting  claims  of  the  parties  to  the  real  estate.     In  both 

\t  ^^    .     .  ^,-JA  Ihe  cases  before  Lord  Mansfield,  as  I  understand  them,  no  question  of 

^^^  '^  title  to  real  property  was  in  issue.     The  sole  controversy  was,  whether 

^  the  British  officers  sued  were,  under  the  circumstances,  Justified  in  in- 

terfering with  the  plaintiffs  in  their  enjoyment  of  it. 

Tbe  question  what  jurisdiction  can  be  exercised  by  the  conrts  of  any 
country  according  to  its  municipal  law  cannot,  I  think,  be  conclusively 
determined  by  a  reference  to  principles  of  international  law.  No  nation 
can  execute  its  judgments,  whether  against  persons  or  movables  or  real 
property,  in  the  country  of  anotlier.  On  the  other  hand,  if  the  courts 
of  a  country  were  to  claim,  as  against  a  person  resident  there,  Jurisdic- 
tion to  adjudicate  upon  the  title  to  land  in  a  foreign  conntry,  and  to 
enforce  its  adjudication  in  personam,  it  is  by  no  means  certain  that 
any  rule  of  international  law  would  be  violated.  But  in  considering 
what  jurisdiction  our  courts  possess,  and  have  claimed  to  exercise 
in  relation  to  matters  arising  out  of  the  country,  tbe  principles  which 
have  found  general  acceptance  amongst  civilized  nations  as  defining 
tbe  limits  of  jurisdiction  are  of  great  weight 

It  was  admitted  in  the  present  case,  on  behalf  of  the  respondents, 
that  the  court  could  not  make  a  declaration  of  title,  or  grant  an  injunc- 
tion to  restrain  trespasses,  the  respondents  having  in  relation  to  these 
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matters  abandoned  their  appeal  in  the  court  below.  But  it  is  said  that 
tbe  court  may  inquire  into  the  title,  and,  if  the  plaintiffs  and  not  the  de- 
fendants are  found  to  have  the  better  title,  may  award  damages  for  the 
trespass  committed.  My  Lords,  I  find  it  difficult  to  see  why  this  dis- 
tinction should  be  drawn.  It  is  said,  because  the  courts  have  no 
power  to  enforce  their  Judgment  by  any  dealing  with  the  land  itself, 
where  it  is  outside   their    territorial   jurisdiction.      But  if  they  can 

determine  the  title  to  it  and  compel  the  payment  of  damages  founded  i        -mj- 

npon  such  determination,  why  should  not  they  equally  proceed  in  per-       <              .ti^ 
$onam  against  a  person  who,  in  spite  of  that  determination,  insists  oruilJ^j>»  ^42-^^ 
disturbing  one  wlio  has  been  found  by  the  court  to  be  the  owner  of  the|       A^A^  ■ 
property?  *^!!^^^— T" 

It  is  argued  that  if  an  action  of  trespass  cannot  be  maintained  in  thitTT"  ^Jj-  v***^^'*^^ 

country  wbere  the  land  is  situate  abroad,  a  wrong-doer  by  coming  to  t^M"*"^  a  ^^/v**- 

this  country  might  leave  the  person  wronged  without  any  remedy.      It>f>ir*ina  U*-*'*  4 

might  be  a  sufficient  answer  to  this  argument  to  say  that  this  is  a  state^   GSVw^^     /-.--c^^ 
of  things  wliicb  has  undoubtedly  existed  for  cenitiries  without  any  evi-  t  AtM^  •*«•*"* 

dence  of  serious  mischief  or  any  intervention  of  the  legislature ;  for  J     4  (Ij  tX-Lt'J 

even  if  the  Judicature  Rules  have  the  effect  contended  for,  I  do  not  [5.         /  ,(,"1.-,. 

think  it  can  be  denied  tbat  this  was  a  result  neither  foreseen  nor  ii>-  (Uvr^ 

tended.  But  there  appear  to  me,  I  confess,  to  be  solid  reasons  why 
the  courts  of  tiiia  country  should,  in  common  with  those  of  most  other 
nations,  bave  refused  to  adjudicate  upon  claims  of  title  to  foreign  land 
in  proceedings  founded  on  an  alleged  invasion  of  the  proprietary  rights 
attached  to  it,  and  to  award  damages  founded  on  that  adjudication. 

The   inconveniences    which   might  arise   from   such    a   course    are  ,  j 

obvious,  and  it  is  by  no  means  clear  to  my  mind  that  if  the  courts  -  .  ^  i.     ^^  \, . 

were  to  exercise  jurisdiction  in  such  cases  the  ends  of  Justice  would  in  ^  ^  (./.^  l"^  J 
the  long  run,  and  looking  at  the  matter  broadly,  be  promoted.    Sup-  ^       [      J  j'Jf^ ''' 
posing  a  foreigner  to  sue  in  this  country  for  trespass  to  his  lands  sit-        u.  ^^'/i    \.     I 
uate  abroad,  and  for  taking  possession  of  and  expelling  him  from  them,  J    '  ^  J>^-'-'* 

what  is  to  be  the  measure  of  damages?      There  being  no  legal  process  *" 

here  by  which   he  could  obtain  possession  of  the  lands,  the  plaintiff  ' 

might,  I  suppose,  in  certain  circumstances,  obtain  damages  equal  in 
amount  to  their  value.  But  what  would  there  be  to  prevent  his  leav- 
ing this  country  after  obtaining  these  damages  and  re-possessing  him- 
self of  the  lands?  What  remedy  would  the  defendant  have  in  such  a 
case  where  the  lands  are  in  an  unsettled  country,  with  no  laws  or  regu- 
lar system  of  government,  but  where,  to  use  a  familiar  expression,  the 
only  right  is  might?  Such  an  occurrence  is  not  an  impossible,  or  even 
an  improbable,  hypothesis.  It  la  quite  true  that  in  the  exercise  of  the  un- 
doubted Jurisdiction  of  the  courts  it  may  become  necessary  incidentally 
to  investigate  and  determine  tbe  title  to  foreign  lands;  but  it  does  not 
seem  to  me  to  follow  that  because  such  a  question  may  incidentally 
arise  and  fall  to  be  adjudicated  upon,  the  courts  possess,  or  tbat  it  is 
expedient  that  they  should  exercise,  Jurisdiction  to  try  an  action 
founded  on  a  disputed  daim  of  title  to  foreign  lands. 
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For  the  reasons  with  which  I  have  troubled  yoar  Lordships  at  aome 
length,  I  think  the  judgment  appealed  from  should  be  reversed  and  the 
judgment  of  the  Divisional  Coart  restored,  and  that  the  respondents 
ahoald  pay  the  costs  here  and  in  the  conrt  below,  and  I  move  your 
Lordships  accordingly. i 


ANONYMOUS.'^ 

Genxral  Court  op  Hassachusetts  Bat  Coloxt.    1S48. 

lIt«pmied21laMaekiiKatColmialBe<»nit,2iS.'} 

A  QtmsnoM  arising  aboat  the  interpretation  of  a  clause  in  a  law, 
made  42,  about  tryall  or  actions,  &c.,  viz.  whetlier  a  personal!  action,  as 
for  batt«ry,  &a.  ariseing  upon  an  act  eomtoited  in  England,  &  the 
parties  come  both  into  this  iurisdiction,  whether  by  law  we  are  barred 
from  trying  the  action  of  battery  in  this  iurisdiction,  the  Courte  hath 
voted  that  we  are  not  barred  by  that  lawe,  because  a  peraonall  action 
followetb  the  person,  &  from  the  person  oneiy  the  cause  of  the  action 
ariaetb. 


V'- 
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GARDNER    r.    THOMAS,  "f 
SuPKBifE  Court  or  New  York. 
[Retorted  14  J()lM*m'$  BtfoH»,  134.] 
,  J  ^*■v^         Yatbs,  J.,  delivered  the  opinion  of  the  court'     This  cause  comea  up 

'I  ,  I.'  "'-^1  1^ -*  on  certiorari  to  the  Justices' Court  in  New  York.  The  action  was  for 
'  '  1  '■  /  ''^  .  v*^  *''  assault  and  battery.  The  defendant  pleaded  that  the  assault  and 
battery  (if  any)  was  committed  on  boara  of  a  British  vessel  upon  the 
high  seas,  and  that  the  plaintiff  and  defendant  were  both  British  sub- 
jects, one  the  master,  and  the  other  a  sailor,  on  board  the  same  vessel. 
To  this  plea  there  was  a  demurrer  and  joinder,  on  which  Judgment  was 
given  for  the  plaintiff  below. 

The  question  presented  by  this  case  is,  whether  this  court  will  take 
cognizance  of  a  tort  committed  on  the  high  seas,  on  board  of  a  foreign 
I  vessel,  both  the  parties  being  subjects  or  citizens  of  the  cotintry  to 
I  V/iT       I  which  the  vessel  belongs. 

1  Lonns  Haubtibv,  Maonaohtkn,  uid  Uorbis  ooncamd. 

Aee.  (in  tdditioD  to  ths  suthoritie»  cited  in  the  dianntiDg  opinion  in  Idttla  v. 
Rj.,  irifnt),  Howard  v.  ItigeiwII,  23  Ala.  S78.  See  Laird  v.  R  R.,  63  N.  H.  Sfi4,' 
l^son  V.  McQuiness,  !5  Wis,  65S.  — Ed. 

*  The  opioicm  onlj  ii  Kivstt ;  it  sufficiently  itttitef  the  cua.  —  Ed. 
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Jurisdiction  to  the  courts  of  the  country  to  which  the  vessel  belongs,  ff,[.("-^  '  ^ 
hut  not  exclusively.  It  is  exclusive  only  as  it  respects  the  public  injury,! ' 
bat  conciirrent  with  the  tribunals  of  other  nations,  as  to  the  piivatel 
remedy.     There  may  be  oases,  however,  where  the  refusal  to  take  cog-U 
nizance  of  causes  for  such  torts  may  be  Justified  by  the  manifest  publici  -  ^     j..i 
iDOonvenience  and  injury  which  it  would  create  to  the  community  off  flT^'T 
both  nations ;  and  the  present  is  such  a  case. 

In  Mostyn  v.  Fabrigas  (Cowp.  176),  Lord  Mansfield,   in  his  opin- 
ion there  stated,  is  sufficiently  explicit  as  to  the  doctrine,  that  for  an 
injury  committed  on  the  high  seas,  circumstanced  I 
before  us,  an  action  may  be  sustained  in  the  court  c 

he  only  appears  to  doubt  whether  an  action  may  L_ .„  *jt  -     ■       -- 

England  for  an  injury  in  consequence  of  two  persons  fighting  in  France  J  ,^)it**  ,   ^  jfi^'"'^^  ^ 
when  botli  are  within  the  jurisdiction  of  the  court.     The  present  action,  |*v*^    /i  ^„  A-*'*'^ 
however,  is  for  an  injury  on  the  high  seas ;  and,  of  course,  without  the  IT  4  ^  V^ 
actual  or  exclusive  territory  of  any  nation.  ft^ 

The  objection  to  the  jurisdiction,  because  it  must  he  laid  in  tlie 
declaration  to  be  against  tlie  peace  of  the  people,  is  not  sufficient,  for 
that  is  mere  matter  of  form,  and  not  traversable.  In  Rafael  v.  Verelst, 
2  Black.  Rep.  1058,  De  Grey,  chief  justice,  says,  that  personal  injuries 
are  of  a  transitory  nature,  e(  aequu,ntur  forum  rei  ;  and  though,  in  all  ,  ' 

declarations,  it  is  laid  contra  pacem,  yet  that  is  only  matter  of  form,  ^-'.' 

and  not  traversable.  ,^vO 

It  is  evident,  then,  that  our  courts  may  take  cognizance  of  tort^l^  V        c' '' 


like  the  one  now  l^JP  jT*  f» 

of  King's  Bench i^^yj^>4j^  i^"     ^ 
be  maintained  inl ''       *J  ^  '       ^ 
fighting  in  France  J  V^  ,*^^  l<^       . 


committed  on  the  high  seas,  on  board  of  a  foreign  vessel,  where  bothl 
parties  are  foreigners ;  but  I  am  inclined  to  think  it  must,  on  principles 
of  policy,  often  rest  in  the  sound  discretion  of  the  court  to  afford  juris-l 
diction  or  not,  according  to  the  circumstances  of  the  case.  To  say  that 
it  can  be  claimed  in  all  cases,  as  matter  of  right,  would  introduce  a 
principle  which  might,  often  times,  ^  attended  with  manifest  disadvan- 
tage, and  serious  injury  to  our  own  citizens  abroad,  as  well  as  to 
foreigners  here.  Mariners  might  so  annoy  the  master  of  a  vessel  as  to 
break  up  the  voyage,  and  thus  produce  great  distre'ss  and  ruin  to  the 
owners.  The  facts  in  this  case  sufficiently  show  the  impropriety  of 
extending  Jurisdlotion,  becanse  it  is  a  suit  brought  by  one  of  the 
mariners  against  the  master,  both  foreigners,  for  a  personal  injury  sus- 
tained on  board  of  a  foreign  vessel,  on  the  high  seas,  and  lying  in  port 
when  the  action  was  commenced,  and,  for  augfat  that  appears  in  the 
case,  intending  to  return  to  their  own  country,  without  delay,  other 
than  what  the  nature  of  the  voyage  required.  Under  such  circum- 
stances, it  is  manifest  that  correct  policy  ought  to  have  induced  the 
court  below  to  have  refused  Jurisdiction,  so  as  to  prevent  the  serious 
consequences  which  must  result  from  the  introduction  of  a  system,  with 
r^ard  to  foreign  mariners  and  vessels,  destructive  to  commerce ;  since 
it  must  materially  affect  the  necessary  intercourse  between  nations,  by 
wbich  alone  it  can  be  maintained.     The  plaintiff,  therefore,  ought  to 
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have  been  left  to  seek  redrcsB  in  the  courts  of  his  own  coantry  on  his 
return.  The  Judgment,  for  these  reasons,  may  be  deemed  to  be  im- 
providentlj-  rendered  in  the  court  below,  and  is,  therefore,  reversed. 

Jiidgment  o/reveraal.^ 


BOBERTS  V.  KNIGHTS.^ 

SuFRXHE  JuDiciAi.  Court  of  Massachitskttb.     186S. 

[Rtporltd  7  Allen,  449.] 

CoHTRACi  brought  in  the  Police  Court  of  Boston  by  the  plaintiff,  who 
is  a  British  subject,  gainst  the  master  of  a  British  vessel,  who  is  also  a 
British  subject.  The  defendant  objected,  in  the  Police  Court,  that  the 
couri:  bad  no  Jurisdiction,  and  a  hearing  was  thereupon  had  upon  all 
the  questions  involved,  and  the  case  was  dismissed,  and  the  plaintiff 
api>ealed  to  the  Superior  Court' 

Chapman,  J.  The  question  now  presented  is,  whether  our  courts  are 
bound  to  take  jurisdiction  of  this  case,  both  the  parties  being  aliens,  and 
having  only  a  transient  residence  within  the  Common  wealth. 

The  Gen.  Sts.  do  not  settle  the  question.  Not  much  light  is  thrown 
upon  it  by  c.  123,  §  1,  cited  by  the  plaintiffs  counsel,  which  provides 
that,  if  neither  party  lives  in  the  State,  a  transitory  action  may  be 
brought  in  any  county.  Nor  have  we  been  able  to  find  any  provisions 
in  any  of  our  treaties  with  Great  Britain  which  give  as  any  aid.    The 

1  8«e  Otis  V.  Wakomui,  1  Hill,  S04.  Id  Smith  v.  Crocker,  11  App.  Div.  245  (1897), 
.O'Bnen,  J.,  said;  "The  contentioQ  that,  becauae  both  the  plaintiff  and  the  deTendaut 
I  Crocker  are  non-reaideats,  the  trial  coart  should  have  refoBed  to  eatertain  jorisdtetton 
I  of  the  caitae,  ira  regard  as  equally  untenablB.  We  are  referred  to  a  number  of  caae* 
'  (Feigiuon  u.  Neilaon,  S3  N.  Y.  St.  Repr.  814  ;  Robinson  u.  Oceanic  Steam  Nav.  Co., 
'112  N.  Y.  31S)  in  which  it  was  held  that  the  canrta  of  this  State  will  not  retain  jaria- 
dictiou  of  and  determine  an  action  for  tort  between  parties  reaiding  in  other  States  oa 
causes  of  action  ariiing  out  of  the  State,  is  a  matter  of  public  policy,  uiileaa  special 
reaaona  are  shown  to  exist  which  make  it  neceaaarj  or  proper  ao  to  do.  An  Biamina- 
tion  of  the  cases  cited,  as  well  as  of  all  to  which  oar  attention  has  been  called  where 
that  rule  has  been  applied,  were  actions  in  tort,  and  not  actions  upon  a  contnct.  Our 
coarta  have  never  refused  to  entertain  jariadictioa  of  a  canae  of  action  atiaing  upon 
contract  In  the  case  of  Davidaburgh  d.  The  Knickerbocker  Life  Ins.  Co.  (90  N.  Y. 
626),  it  was  held  that  as  the  Git}'  Court  of  Brooklyn  was  a  local  court,  of  UmitjH  juris- 
diction, unleu  the  defendants  came  within  the  classes  over  which  the  statute  had  con- 
ferred jurisdiction  upon  this  court,  the  parties  could  not  confer  jorisdictiou  by  consent. 
This  cose  ia  la  no  respect  aa  authority  for  the  rule  contended  for  bjthe  appellants. 
Whether,  therefore,  this  contract  wbb  made  iu  Califomia  or  New  York  — npou  which 
queation  much  in  favor  of  the  view  that  it  was  a  New  York  contmct  might  be  aaid  — 
we  do  not  think  it  ia  necessary  to  determine  ;  as  it  appears  that  the  action  was  one 
upon  contract,   the  court  Committed  no  error    In    entertaining  jnrisdiction  of  the 

*  Only  so  moch  of  the  case  as  involves  this  qnestion  is  given.  —  Ed. 
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question  whether  the  courts  of  a  oonotry  ought  to  take  Jurisdiction  of 
litigation  between  aliens,  temporarily  residing  within  its  limits,  is  pri- 
marily one  of  inteniational  law. 

Vattel,  b.  2,  c.  8,  S  103,  says  that  by  the  Uw  of  nations  disputes  that 
may  arise  between  straugers,  or  between  a  stranger  and  a  citizen,  ought 
to  be  terminated  by  the  Judge  of  the  place,  and  also  by  the  laws  of  the 
place.  Id  2  Keut's  Com.  (6th  ed.)  64,  this  authority  is  cited,  and  the 
law  b  stated  to  be  that  if  strangers  are  involved  in  disputes  with  onr 
citizens,  or  with  each  other,  they  are  amenable  to  the  ordiuary  tribunals 
of  the  country.  No  dbtinctioD  is  made  between  transient  and  perma- 
nent residents. 

In  1650  our  coloDial  legislature  passed  an  act,  reciting  that  "  whereas 
oftentimes  it  comes  to  pass  that  strangers  coming  amongst  us  have  sad- 
den occasions  to  try  actions  of  several  natures  in  our  courts  of  Justice," 
the  right  is  therefore  given  to  them.  3  Col.  Bee.  202.  See  also  Anc. 
Chart.  91.  In  1672  another  act  was  passed,  conSrming  and  regulating 
the  right.  4  CoL  Rec.  part  2,  532.  See  also  Anc.  Chart.  192.  These 
acts  make  no  exception  of  cases  of  transient  residence,  and  they 
established  oar  muoidpal  law  at  a  very  early  date. 

In  Barren  f.  Beiyamin,  15  Mass.  354,  it  was  objected  that  the  de- 
fendant, whose  domicile  was  in  Demerara,  being  transiently  here,  was 
not  liable  to  be  sued  in  oar  courts  by  the  plaintiff,  whose  domicile  was 
in  Connecticut,  and  who  was  also  transiently  here.  The  precise  ques- 
tion which  arises  in  the  present  case  was  not  before  the  court,  but  the 
reasoning  of  Parker,  C.  J.,  goes  to  sustain  the  marginal  note  of  the  case, 
which  is  as  follows ;  "  It  seems  that  one  foreigner  may  sue  another  who 
is  transiently  within  the  limits  of  this  State,  upon  a  contract  made  be- 
tween them  in  a  foreign  country." 

In  Judd  ti.  Lawrence,  1  Cush.  531 ,  it  was  held  that  an  alien  resident 
within  the  Commonwealth  is  entitled  to  the  beneBt  of  the  insolvent  laws. 
Since  St.  1S52,  c  29,  aliens  have  been  able  to  take,  hold,  and  transmit 
real  estate.  It  seems,  therefore,  to  be  the  policy  of  modern  times  to 
enlarge  rather  than  diminish  the  rights  and  privileges  of  aliens. 

The  courts  of  the  United  States  have  not  Jurisdiction  where  both  par- 
ties are  aliens,  because  this  is  not  one  of  the  enumerated  cases  in  which 
Jurisdiction  is  given  to  them.  Borrell  v.  Benjamin,  ubi  si^tra  ;  Turner 
V.  Bank  of  North  America,  4  Dall.  1 1  ;  Hodgson  v.  Bowerbank,  5  Craucb, 
303. 

The  argument  a6  ineonvenienti,  which  is  urged  on  behalf  of  the  de- 
fendant, has  much  force.  It  is  extremely  incoovenient  to  one  who  is! 
temporarily  in  a  foreign  country  to  be  sued  by  a  fellow-countryman  in 
its  courts.  But  it  is  met  by  an  argument  of  equal  force  on  the  other  |/f 
side.  If  the  plaintiff  had  no  such  remed}',  be  would  often  be  subjected  1^ 
to  great  hardships.  On  the  whole,  it  is  consonant  to  natural  right  and ' 
Jnstice  that  the  courts  of  every  civilized  country  should  be  open  to  hear 
the  causes  of  all  parties  who  may  be  resident  for  the  time  being  within 
its  limits. 


ft.j' 
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The  defendant  relies  apoD  a  clause  ia  the  Merchants'  Shipping  Act 
(17  &  18  Vict  0.  104),  wliich  provides  that,  in  a  contract  like  tbat  of 
tUe  plaintiff,  no  seaman  shall  sue  for  wages  in  any  conrt  abroad,  except 
in  cases  of  discbarge  or  of  danger  to  life. 

But  this  aut  cannot  affect  the  question  of  Jurisdiction,  which,  on  the 
moUon  to  dismiss,  is  the  only  qaestion  to  l>e  considered.' 


BUBDICK  tt.  FREEMAN,  t 
CooBT  OF  Appeals,  New  Yokk.    J890. 
ilUporttd  ISO  New  York,  120.] 

l^'oLLBTT,  C.  J.  This  action,  begun  February  19,  1895,  is  for  crim- 
inal conversation.*  .  .  .  After  the  court  had  concluded  its  charge,  the 
defendant  asked  that  the  jury  be  instructed  "  that  the  plaintifC  cannot 
maintain  this  action  in  the  courts  of  this  State,  and  that  this  court  has 
no  Jurisdiction  of  this  case."  This  request  was  refused,  and  the  defend- 
ant excepted.  This  action  was  for  the  recovery  of  damages  for  a  per- 
sonal injury.  Code  Civil  Froc.,  §  3343,  subd.  9.  The  courts  of  this 
State  may,  in  their  discretion,  entertain  Jurisdiction  of  such  an  action 
between  citizens  of  another  State  actu^lj'  domiciled  therein  when  the 
action  was  begun  and  tried,  though  the  injury  was  committed  in  the 
State  of  their  residence  and  domicile.  Gardner  v.  Thomas,  14  Johns. 
134 ;  Johnson  v.  Dalton,  1  Cow.  543  ;  Dewitt  t).  Buchanan,  54  Bsrb. 
81 ;  Mclvor  v.  McCabe,  26  How.  257 ;  Newman  tt.  Goddard,  3  Han,  70 ; 
Mostyn  v.  Fabrigas,  2  Smith,  Lead.  Cas.  (9tb  ed),  916;  Story,  Conf. 
Laws,  S  542;  Whart  Conf.  Laws,  §§  705,  707,  748;  4  Phillim.  Int. 
Law,  701.  The  judgments  in  Molony  v.  Dows,  8  Abb.  Fr.  316,  and 
•I  Latourette  v.  Glai^,  SO  How.  Pr.  242,  in  so  far  as  they  hold  otherwise, 
"  imust  be  r^arded  as  overruled.  The  defendant  had  not  left  the  State 
P",  \  lof  his  lesidence,  nor  had  he  removed  his  property  therefVom,  when  this 

[action  was  begun,  and  we  find  no  sufficient  reason  for  prosecuting  it  in 
the  courts  of  this  State.  But  this  action  had  been  pending  for  a  year, 
and  the  question  as  to  whether  the  court  should  entertain  Jurisdiction 
had  not  been  raised  by  answer,  by  special  motion,  or  during  the  trial; 
and  we  think  that,  while  the  Supreme  Court  might,  in  tlie  exercise  of  its 
.discretion,  have  reftised  to  entertain  the  action,  or  dismissed  it  on  its 
town  motion,  yet  the  defendant,  not  being  entitled  to  a  dismissal  as  a 
jmatter  of  right,  ought  not  to  be  permitted  to  lie  by  until  the  close  of  the 
Itrial,  when  its  probable  result  conld  be  inferred,  and  then  aucceasfully 
Invoke  the  exercise  of  the  discretion  of  the  court  in  his  favor.  Th« 
Judgment  should  be  affirmed,  with  costs.  AU  concur,  except  Biudlky 
and  Haioht,  JJ.,  not  sitting. 

1  Ace.  Corrode  v.  Gartner,  79  Uicfa.  332,  4i  N.  W.  S23.  —  Ed. 
'  Put  of  the  opinion  is  omitted.  —  Ed. 
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LITTLE  V.   CHICAGO,   ST.  PAUL,  MINNEAPOUS,   AND    0 
OMAHA  RAILWAY. 
SnpREUK  Court  or  Minkesota.     1896. 
[Reported  65  Minneaata,  18.J 

MrrcHSLL,  J.  Thia  action  was  brought  to  reooTer  damagea  for 
iDJariea  to  real  estate  situated  in  Wisconsin,  caused  b;  the  aegligence 
of  the  derendant.  The  question  presented  is,  can  the  courts  of  this 
State  take  cognizance  of  actions  to  recover  damages  to  real  estate 
lying  without  the  State:  in  otber  words,  is  audi  an  action  local  or 
transitory  in  its  nature  ? 

The  history  of  the  progress  of  the  English  oommon  law  respecting 
the  locality  of  actions  will  aid  in  determining  how  this  question  ought 
to  be  decided  od  principle.  Or^inally,  all  actions  were  local.  This 
arose  out  of  the  constitutioQ  of  the  old  Jury,  who  were  bat  witnesses 
to  prove  or  disprove  the  allegations  of  the  parties,  and  hence  every 
case  had  to  be  tried  by  a  Jury  of  the  vidni^,  who  were  presumed  to 
have  personal  knowledge  of  the  parties  as  well  as  of  the  facta.  Bat, 
as  circumstances  and  conditions  changed,  the  courts  modified  the  rule 
in  fact,  although  not  in  form.  For  that  purpose  they  invented  a 
fiction  by  which  a  party  was  permitted  to  all^e,  under  a  videlicet, 
that  the  place  where  the  contract  was  made  or  the  transaction  occurred 
was  in  any  county  in  England.  The  courts  took  upon  themselves  to 
determine  when  this  fictitious  averment  should  and  when  it  should  not 
be  traversable.  They  would  hold  it  not  traversable  for  the  purpose 
of  defeating  an  action  it  was  invented  to  sustain,  but  always  traver- 
sable for  the  purpose  of  contesting  a  Jurisdiction  not  intended  to  be 
protected  by  the  fiction.  Those  actions  in  which  it  was  held  not 
traversable  came  to  be  known  as  transitory,  and  those  in  which  It 
was  held  traversable  as  local,  actions.  Actions  for  personal  torts, 
wherever  committed,  and  upon  contracts  (including  those  respecting 
lands),  wherever  executed,  were  deemed  transitory,  and  might  be 
brought  wherever  the  defendant  conld  be  found. 

As  respects  actions  for  injuries  to  real  property,  we  cannot  discover 
that  it  was  definitely  settled  in  England  to  which  class  tbey  belonged 
prior  to  the  American  Bevolution.  As  late  as  1774,  in  the  leading 
case  of  Mostyn  v.  Fabrigas,  1  Cowp.  161,  2  Smith,  I^ad.  Can.  (9th  ed.) 
916,  Lord  Uansfleld,  who  did  more  than  any  other  Jurist  to  brush 
away  those  mere  technicalities  which  had  so  long  obstructed  the 
course  of  Justice,  referred  to  two  cases  in  which  he  hod  held  that 
actions  would  lie  in  England  for  injuries  to  real  estate  situated  abroad. 
In  that  same  case  he  said  (at  page  179,  (Smith)  page  996) ;  "  Can  it 
be  doubted  that  actions  may  be  maintained  here,  not  only  upon  con- 
tracts which  follow  the  persons,  but  for  injuries  done  by  subject  to 
subject,  especially  for  injnries  where  the  whole  that  is  prayed  is  a 
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reparation  in  damages  or  satisfactioa  to  be  made  by  process  against 
tbe  person  or  his  effects  within  the  jurisdiction  of  the  court  7"  While 
all  that  is  there  said  as  to  actions  for  injuries  to  real  property  is  obiter, 
yet  it  clearly  indicates  the  views  of  that  great  jurist  on  the  subject. 
And  we  cannot  discover  that  it  was  fully  settled  in  England  that 
actions  for  injuries  to  lands  were  local  until  the  decision  of  Doulson  v. 
Matthews,  4  Term  R.  503,  in  1792,  —  sixteen  years  after  the  declara- 
tion of  American  independence.  Tho  courts  of  England  seem  to  have 
finally  settled  down  upon  the  rnle  that  an  action  is  transitory  where 
tbe  transaction  on  which  it  is  founded  might  have  taken  place  anv' 
where ;  bnt  ie  local  when  the  transaction  is  necessarily  local,  —  that  is, 
oould  only  have  happened  in  a  particular  place.  As  an  injury  to  land 
can  only  be  committed  where  the  land  lies,  it  followed  that,  according 
to  this  test,  actions  for  such  injuries  were  held  to  be  local.  As  the 
distinction  between  local  and  transitory  venues  was  abolished  by  the 
Judicature  Act  of  1873  (see  36  &  37  Vict.  c.  66,  Rules  of  Procednre,  28), 
we  infer  that  actions  for  injuries  to  lands  lying  abroad  may  now  l>e 
maintained  in  England. 

It  is  somewhat  surprising  that  the  American  courts  have  generally 
given  more  weight  to  the  English  decisions  on  the  subject  rendered 
after  the  Revolution  than  to  those  rendered  before,  and  hence  have 
almost  universally  held  that  actions  for  injuries  to  lands  are  local.  In 
the  leading  esse  of  Livingston  tt.  Jefferson,  1  Brock.  203,  Fed.  Cas. 
No.  8,411,  which  has  done  more  than  any  other  to  mould  the  law  on  the 
subject  in  this  country.  Chief  Justice  Marshall  argued  against  the  rule, 
showing  that  it  was  merely  technical,  founded  on  no  sound  principle, 
and  often  defeated  justice ;  but  concluded  that  it  was  so  thoroughly 
established  by  authority'  that  he  was  not  at  liberty  to  disregard  it. 
But  so  unsatisfactory  and  unreasonable  is  the  rule  that  since  that  time 
it  has,  in  a  number  of  States,  Iwen  changed  by  statute,  and  in  others 
the  courts  have  frequently  evaded  it  by  metaphysical  distinctions  in 
order  to  prevent  a  miscarriage  of  justice.  Chief  Justice  Marshall's 
own  State  of  Virginia  changed  tJie  rule  by  statute  as  early  as  IS)  9. 
Some  courts  have  made  a  subtle  distinction  between  faults  of  omis- 
sion and  of  commission.  Thus  in  Titus  v.  Inhabitants  of  Frankfort, 
15  Me.  89,  which  was  an  action  against  a  town  for  damages  sustained 
by  reason  of  defects  in  a  highway,  it  was  held  that,  while  highways  mnst 
be  local,  the  neglect  of  the  defendant  to  do  its  duty,  being  a  mere  non- 
feasance, was  transitory.  It  has  also  been  held  that  where  trespass 
upon  land  is  followed  by  the  asportation  of  timlier  severed  ^m  the 
land,  if  tbe  plaintiff  waives  the  original  trespass,  and  sues  simply  for 
tbe  conversion  of  tbe  property  so  carried  away,  the  action  would  become 
transitory.  American  U.  Tel.  Co.  v.  Middlelon,  80  N.  T.  408 ;  Whid- 
den  V.  Seelye,  40  Me.  247.  Again,  it  has  been  sometimes  held  that  an 
action  for  injuries  to  real  estate  is  transitory  where  the  gravamen  of 
the  action  is  negligence,  —  as  for  negligently  setting  fire  to  the  plain- 
tiff's premises.    Home  Ins.  Co.  v.  Pennsjlvania  R.  Co.,  II  Hun,  182 ; 
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Buney  v.  BDratGubincler,  7  Lane.  210.  In  Ohio  the  rule  has  been 
repudiated,  At  least  oa  to  causes  of  acUoD  arising  within  the  State,  as 
being  wholly  unsnited  to  their  coD<lition,  because  under  their  judicial 
sjst«m  it  would  result  in  man;  cases  in  a  total  denial  of  Justice. 
Genin  v.  Grier,  10  Ohio,  209. 

Almost  eveiy  conrt  or  Judge  who  has  ever  discussed  the  qnestioD 
has  criticised  or  condemned)  the  rule  as  technical,  wrong  on  principle, 
and  often  resulting  in  a  total  denial  of  Justice,  and  yet  has  considered 
himself  bound  to  adhere  to  it  under  the  doctrine  of  Hare  deciais. 

An  action  for  damages  for  injuries  to  real  propertiy  is  on  principle 
Just  as  transitory  in  its  nature  as  one  on  contract  or  for  a  tort  committed 
on  the  person  or  personal  property.  The  reparation  is  purely  per- 
sonal, and  for  damages.  Such  an  action  is  purely  peraonsl,  and  in 
no  sense  reaL  Every  argument  founded  on  practical  considerations 
against  entertaining  jurisdiction  of  actions  for  injuries  to  lands  lying  in 
another  Stale  could  be  urged  as  to  actions  on  contracts  executed,  or 
for  personal  torts  committed,  out  of  the  State,  at  least  where  the 
subject-matter  of  the  transaction  is  not  within  the  State.  Take,  for 
example,  personal  actions  on  contracts  respecting  lands  which  are  con- 
ceded to  be  transitory.  An  investigation  of  Utle  of  boundaries,  etc, 
may  be  desirable,  and  often  would  be  essential  to  the  determination  of 
the  case,  yet  such  considerations  have  never  beeu  held  to  render  the 
actions  local.  Another  serious  objection  to  the  rule  is  that  under  it  a 
party  may  have  a  clear,  legal  right  without  a  remedy  where  the  wrong- 
doer cannot  be  found,  and  has  no  property  within  tiie  State  where  the 
land  is  situated.  As  suggested  by  plaintiff's  counsel,  if  the  rule  be 
adhered  to,  all  that  the  one  who  commits  an  injury  to  land,  whether 
negligently  or  wilfully,  has  to  do  in  order  to  escape  liabilitj',  is  to 
depart  from  the  State  where  the  tort  was  committed,  and  refrain 
from  returning.  In  sncli  case  the  owner  of  the  land  is  absolutely 
remediless. 

We  recognize  the  respect  due  to  judicial  precedents,  and  the  au- 
thority of  tlie  doctrine  of  stare  decisis ;  but,  inasmnch  as  this  rule  is  in 
no  sense  a  rule  of  property,  and  as  it  is  purely  technical,  wrong  in 
principle,  and  in  practice  often  results  in  a  total  denial  of  justice,  and 
has  been  so  generally'  criticised  by  eminent  jurists,  we  do  not  feel 
bound  to  adhere  to  it,  notwithstanding  the  great  array  of  judicial 
decisions  in  its  favor.  If  the  courts  of  England,  generations  ago, 
were  at  liberty  to  invent  a  Action  in  order  to  change  the  ancient  rule 
that  all  actions  were  local,  and  then  fix  their  own  limitations  to  tho 
application  of  the  fiction,  we  cannot  see  why  the  courts  of  the  present 
day  should  deem  themselves  slavishly  bound  by  those  limitations. 

It  is  suggested  that  the  statutes  of  this  State,  in  conformity  to  tiie 
old  mle,  make  actions  for  injuries  to  real  property  local.  G.  S.  1894, 
S§  5162,  5188.  This  Is  true,  and,  strangely  enough,  in  1885  the 
Legislature  went  so  far  as  to  provide  that,  if  the  county  designated  in 
the  complaint  is  not  the  proper  one,  the  court  should  have  nojurisdictioa 
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of  the  action.  But  this  statute  has  no  applicatjon  to  cauBee  of  actjou 
arising  out  of  the  State.  While  it  aettles  the  rule  and  indicates  the 
policy  of  tliia  State  as  to  actions  for  injuries  to  real  property  within  the 
State,  we  do  not  think  it  ought  to  have  any  weight  in  determining  what 
the  rule  should  be  as  to  causes  of  action  arising  out  of  the  state,  which 
can  have  no  local  venue  here  under  the  provisions  of  the  statute.  It  does 
not  appear  whether  the  plaintiff  lives  in  this  State  or  in  Wisconsin,  but 
this  is  immaterial,  for  the  place  of  his  residence  cannot  affect  the  nature 
of  the  action.  It  is  also  true  that  in  this  particular  case  jurisdiction 
of  the  defendant  could  be  obtained  in  Wisconsin,  but  this  fact  is  like- 
wise immaterial,  and  for  the  same  reason.  Order  reversed. 

Bdck,  J.  I  dissent.  The  doctrine  laid  down  in  the  foregoing 
opinion  is  conceded  to  be  against  the  great  weight  of  Judicial  authority, 
and,  according  to  my  view,  is  unsound  in  principle,  and  contrary  to  a 
wise  public  policy.  The  plaintiff  is  a  citizen  of  the  State  of  Wisconsin, 
and  the  defendant  a  railroad  corporation  organized  under  the  laws  of 
that  State  with  its  line  constructed  therein  and  extending  into  this  State. 
The  action  is  brought  in  Minnesota  to  recover  for  damages  done  by  the 
defendant  to  plaintiff's  real  estate  situate  in  the  State  of  Wisconsin, 
In  my  opinion,  the  action  is  one  clearly  local  in  its  nature,  and  not 
transitory,  and  the  courts  of  this  State  have  no  jurisdictjon  over  the 
subject-matter. 

In  Cooley  on  Torts  (page  471)  it  is  said  that :  —  "  The  distinction 
between  transitory  and  local  actions  is  this:  If  the  canse  of  action 
is  one  that  might  have  arisen  anywhere,  then  it  is  transitory ;  but  if 
it  could  only  have  arisen  in  one  place,  then  it  is  local.  Therefore, 
while  an  action  of  trespass  to  the  person  or  for  the  conversion  of 
goods  is  transitory,  action  for  flowing  lands  is  local,  because  they 
can  be  flooded  only  where  they  are.  For  the  most  part,  the  actions 
which  are  local  are  those  brought  for  the  recovery  of  real  estate,  or  for 
injuries  thereto  or  to  easements.  [Here  the  injury  alleged  consisted 
in  burning  the  grass,  roots,  vegetable  mould,  and  other  material  form- 
ing part  of  the  plaintiCTs  land.]  .  .  .  That  actions  for  trespasses  od 
lands  in  a  foreign  country  cannot  be  sustained  is  the  settled  law  in 
England  and  in  this  country." 

I  am  not  able  to  state  whether  it  has  been  changed  by  statutory 
enactment,  and  the  majority  opinion  merely  infers  that  it  has  been 
BO  changed.    Blackstone,  whose  Commentaries  were  written  and  de- 
livered in  the  form  of  lectures  before  the  students  of  Oxford  University 
'-   1758,  says  (Volume  3,  p.  384)  that:  "AH  over  the  world  actions 
insitory  follow  the  person  of  the  defendant,  while  territorial  suits 
ist  be  discussed  in  the  territorial  tribunal.    I  may  sue  a  Frenchman 
re  for  a  debt  contracted  abroad  ;  hut  lands  lying  in  France  must  be 
ed  for  there,  and  English  lands  must  i>e  sued  for  in  the  kingdom  of 
igland." 
The  case  of  Mostyn  v.  Fabrigas,  1  Cowp.  161,  decided  in  1774,  is 
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referred  to  as  a  leading  caae,  ;et  the  question  here  involved  was  not 
before  the  court  in  tbat  case.  Tliere  the  plaintilT,  Fabrigas,  brouglil 
an  action  against  Moatyo  for  assault  and  false  imprisoument  com- 
mitted on  the  Island  of  Afinorca,  and  it  waa  held  that  the  court  liad 
jurisdiction  of  the  subject-matter.  This  was  a  trausitoij  action,  within 
the  rules  of  all  the  courts.  Tbat  a  jurist  as  great  as  Lord  Mansfield 
should  inject  into  bis  opiuion  in  tbat  case  a  remark  that  was  entirely 
without  any  relevancy  to  the  question  under  consideration,  adds  but 
little  force  to  its  weight.  And  its  force  is  still  further  lessened  by 
the  fact  that  ever  since  that  decision  the  law  of  England  has  been 
settled  by  other  eminent  jurists  as  otherwise,  and  contraiy  to  the 
majority  opinion  in  this  case.  It  seems  to  me  misleading  to  call  the 
case  of  Mostyn  v.  Fabrigas  a  leading  one,  and  cite  it  as  such  upon 
an  important  legal  question,  when  the  point  here  involved  was  not 
there  in  issue.  While  the  great  weight  of  authority  is  manifestly 
against  the  doctrine  laid  down  by  the  majority  opinion,  it  may  be 
well  to  refer  to  some  of  them  more  in  detail. 

In  the  case  of  Allin  v.  Connecticat  R.  L.  Co.,  150  Mass.  560,  23 
N.  E.  581,  it  was  held  that  an  action  of  tort  for  breaking  and  enter- 
ing the  plaintiff's  close,  situated  in  another  State,  could  not  be 
brought  in  the  Commonwealth  of  Maasachosetts-,  and  the  court,  in 
oommenting  upon  the  statute  of  that  State  which  re<]uired  actions 
for  trespass  quare  claitsum  to  be  brought  in  the  county  where  the 
land  lies,  said:  "There  seems  to  be  no  reason  for  holding  that  the 
statute  renders  an  action  for  trespass  to  lands  outside  the  State  tran- 
sitory which  does  not  apply  to  an  action  (or  trespass  to  lands  within 
the  State."  The  statute  has  been  in  existence  nearly  100  years,  and 
we  have  not  been  referred  to  any  authority  or  dictum  to  sustain  the 
position  of  the  plaintiff.  On  the  contrary,  the  action  of  trespass 
quare  clau»um  has  always  been  treated  as  a  local  action.  In  the 
case  of  Niles  v.  Howe,  57  Vt.  388,  it  was  held  that  trespass  on  the 
freehold  would  not  lie  in  that  State  for  a  trespass  committed  on  lands 
situated  in  the  State  of  Massachusetts. 

In  Du  Breuil  o.  Pennsylvania  Co.,  130  Ind.  137,  29  N.  E.  909,  the 
court  say  an  action  cannot  be  maintained  in  this  State  for  an  injury 
to  land  lying  in  another  State,  cansed  by  a  railway  company  having 
a  line  of  railroad  running  through  this  and  such  other  State.  That 
court  also  applied  the  same  doctrine  to  an  action  for  injury  to  land 
caused  by  fire  escaping  from  locomotives  in  the  cose  of  Indiana,  B.  & 
W.  By.  Co.  V.  Foster,  107  Ind.  4S0,  8  N.  E.  264.  Id  the  firat  Indiana 
case  above  cited  Chief  Justice  Elliott  says  (at  p.  138):  "The  case 
before  us  is  one  in  which  the  land  lies  within  the  territory  of  another 
sovereignty,  and  there  can  be  no  doubt  upon  principle  or  authority 
that  our  courts  have  no  jurisdiction."  In  Eachus  v.  Trustees,  17  III. 
534,  it  was  held  that  the  courts  of  Illinois  had  no  jurisdiction  in  an 
action  to  recover  for  injuries  to  land  situate  in  Lake  County,  in  the 
State   of  Indiana.     In  Bettys  v.  Milwaukee  &  St.  F.  By.  Co.,  37 
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Wia.  823,  it  was  held  th&t  ao  action  for  injury  to  reidty  situated  iu 
Iowa  could  Dut  be  maintaiued  in  tbe  courts  of  ttie  State  of  Wiacon- 
siD.  Ctiief  Justice  Ryao,  delivering  the  opinion  of  the  court,  said 
that  it  was  plainly  a  local  action  under  all  of  the  anthorities,  which 
could  not  be  maintained  in  the  State  of  Wiaconsin ;  and  be  cited  Co. 
Lit?;.  282a;  Bac.  Abr.  "Action"  A  {p.  79);  Comyn,  Dig.  "Action" 
N,  4,  6  (p.  251) ;  Doulson  v.  Matthews,  4  Term  E.  503. 

In  the  State  of  New  Yorlc  the  doctrine  is  welt  settled  by  aiimerous 
decisions  of  its  higb^t  court  that  suits  cannot  be  there  maintained 
for  injuries  to  lands  Bitual«d  in  other  States.  See  American  U.  Tel. 
Co.  V.  Middleton,  80  N.  Y.  408;  Cragin  v.  Lovell,  88  N.  Y.  258; 
SenteniB  v.  Ladew,  140  N.  Y.  463,  35  N.  E.  650;  Dodge  v.  Colby, 
106  N.  Y.  445,  15  N.  E.  703.  In  the  last  case  Chief  Justice  Ruger, 
in  delivering  the  opinion,  says  (at  p.  451):  "The  doctrine  that  tbe 
courts  of  this  State  have  no  jurisdiction  of  actions  for  trespass  upon 
lands  situated  in  other  States  is  to|0  well  settled  to  admit  of  discus- 
sion or  dispute.  .  .  .  The  claim  urged  by  the  plaintiff,  that,  if  not 
permitted  to  maintain  this  action,  he  is  without  remedy  for  a  most 
seriouB  injury,  is  quite  groundless,  and  affords  no  reason  for  the 
assumption  of  a  jurisdiction  by  this  court  which  it  does  not  poesesa. 
The  plaintiff  would  seem  to  have  the  same  remedy  for  the  trespasses 
allied  tbat  all  other  parties  have  for  similar  injuries.  His  lands 
cannot  be  intruded  upon  without  tbe  presence  in  the  State  of  the 
wrongdoer,  and  no  reason  is  suggested  why  he  could  not  seek  his 
remedy  against  tbe  actual  wrongdoers  in  the  courts  having  Jurisdic- 
tion. His  remedy  is  ample,  and  it  is  no  excuse  for  assuming  a  juris- 
diction which  we  do  not  bave  that  the  plaintifF  desires  a  remedy 
against  a  particular  person,  rather  than  one  against  the  real  per- 
petrators of  the  injury,  who  were  exposed  to  prosecution  in  the  place 
where  tbe  wrong  was  committed." 

This  langu^e  would  apply  to  the  plaintiff  in  this  case.  The  de> 
fendant  is  a  resident  of  the  State  of  Wisconsin,  subject  to  its  laws, 
and  service  of  summons  can  there  be  readily  and  easily  made  upon 
it.  The  gravamen  of  the  complaint  is  injury  to  the  freehold,  and 
the  records  of  title  to  that  freehold,  whether  in  or  out  of  the  plaintiff, 
are  accessible  without  trouble,  and  witnesses,  doubtless,  are  obtain- 
able without  extra  expense.  The  plaintiff  is  not  without  redress 
otherwise  than  in  the  courts  of  Minnesota.  In  fact  it  is  not  claimed 
tbat  tbe  courts  of  Wisconsin  have  no  jurisdiction  to  try  this  action, 
and  it  is  plain  that  they  have  such  jurisdiction. 

As  a  matter  of  policy,  citizens  of  other  States  shonld  not  be  pe^ 
mitted  tbe  use  of  our  courts  to  redress  wrongs  and  injuries  to  real 
property  committed  within  their  own  territory.  That  is  not  what 
our  courts  were  created  or  organized  for.  Non-residents  should  not 
be  invited  to  bring  to  our  courts  litigatioD  arising  over  injuries  to 
real  property  outside  of  our  territorial  limits.  Certainly  there  is 
nothing  in  our  constitution  or  laws  which  juetifles  them  in  imposing 
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the  harden  of  maintaiDing  courts  nt  oar  expense  for  their  use  and 
benefit.  Protection  of  oar  own  citizens  is  the  primary  ohject  &nd 
duty  of  our  own  courts,  and  it  is,  to  say  the  least,  a  very  generous 
and  liberal  interpretation  of  the  law  which  accords  to  suitors  resid- 
ing in  other  States  the  right  to  litigate  in  oar  coorts  questions  of 
injury  to  real  estate  there  situate,  while  the  courts  of  those  States 
reject  the  claim  of  our  own  citizens  to  litigate  there  injury  to  real 
estate  situate  here;  notably  the  adjoining  State  of  Wisconsin,  which 
adjoins  our  State,  and  where  the  subject-matter  of  this  litigation  is 
situated.  It  is  clearly  against  our  interests  that  those  living  in  the 
State  of  Wisconsin  near  the  division  line  should  be  encouraged  in 
this  class  of  litigation  because  our  laws  may  be  more  favorable  as 
to  the  rules  of  evidence,  or  for  any  other  cause,  and  thus  necessitate 
taxation  of  our  people  that  non-residents  may  have  a  forum  to  liti- 
gate  that  which  ought  to  be  and  is  a  local  action  in  the  State  of 
Wisconsin.  Our  citizens  have  no  such  right  in  the  courts  of  Wiscoa- 
sin.  Comity  should  be  reciprocal,  and  this  can  be  more  properly 
obtained  by  legislative  enactments  of  the  respective  States  than  by 
an  interpretation  in  direct  conflict  with  the  almost  universal  judicial 
decisions  elsewhere.  But  I  should  seriously  doubt  the  wisdom  of 
any  such  enactment.  It  might,  perhaps,  prevent  the  miscarriage 
of  justice  in  some  cases,  bat  it  would  aid  such  miscarriage  in  many 
instances. 

The  defendant,  like  many  other  railroad  corporations,  extends  its 
line  from  other  States  to  this,  and  owns  a  vast  amount  of  lands  here. 
It  may  allege  that  citizens  of  our  State  are  committing  injuries  to 
its  real  property  here,  and  if  such  a  person  owns  land  in  Wisconsin, 
or  shall  be  found  there,  it  could,  under  such  a  law,  commence  a  suit 
in  the  courts  of  Wisconsin,  and  thus  put  our  citizens  to  the  trouble 
and  expense  of  going  to  that  State  for  trial  of  a  case  which  in  all 
fairness  should  be  tried  here.  Railroad  companies  thus  situated 
have  great  facilities  for  transporting  their  witnesses  over  their  own 
lines  without  expense  to  themselves,  while  a  poor  man,  charged,  per- 
haps unjustly,  with  a  trespass,  must  travel  hundreds  of  miles  into 
another  State  to  meet  his  accusers,  or  suffer  judgment  by  default. 
The  majority  opinion  means  defeat  for  the  railroad  company  in  this 
case,  but  it  would  mean  victory  for  them  hereafter  if  an  alleged  tres- 
passer upon  their  lands  in  Minnesota  is  caught  in  Wisconsin  and 
made  to  answer  in  its  courts,  if  such  a  law  should  prevail  there. 
Now  citizens  of  Wisconsin  will  have  an  unjust  advantage  over  citi- 
zens of  Minnesota.  Again,  suppose  the  courts  of  California  should 
adopt  the  doctrine  of  the  majority  opinion,  and  one  of  our  citizens 
should  visit  that  State  for  pleasure,  health,  or  business,  and  is  there 
sued  by  some  one  claiming  that  lands  belonging  to  bim  situate  here 
have  been  damaged  by  such  citizen  of  Minnesota,  would  it  not  seem 
a  miscarriage  of  justice  that  the  trial  in  such  case  must  take  place 
thousands  of  miles  away  from  the  man's  home,  and  from  the  situs  of 


,v  Google 


522  UTTLB  V.   CBJCAQO,   ETC,   RAILWAY.  [CHAP.   IT. 

the  property  alleged  to  have  been  injured?  The  hardship  of  such  a 
proceeding  would  seem  to  be  intolerable,  and  I  caDDOt  give  m; 
assent  to  any  snch  doctrine,  whatever  may  be  the  mle  as  to  the  trial 
of  actions  upon  voluntary  contracts  bettveen  parties;  and  I  prefer 
that  the  rule  should  be  that  for  injuries  to  real  property  the  jurisdic- 
tion of  our  courts  should  only  be  co-extensive  witb  its  territorial 
sovereignty. 

This  doctrine,  which  is  so  strongly  imbedded  in  the  common  law 
and  judicial  authorities  of  the  oonntry,  is  farther  adhered  to  by  our 
own  statute,  which  provides  that  actions  for  injuries  to  real  property 
shall  be  brought  in  the  county  where  the  subject  of  the  action  is  situ- 
ated, and  prohibits  the  court  from  having  jurisdiction  if  brought  in 
any  other  county.  G.  S.  1894,  §  518S.  Thus  we  have  a  legislative 
recognition  of  the  doctrine  that  actions  for  Injuries  to  real  estate  are 
local.  If  there  is  any  implication  arising  from  legislative  enact- 
ments as  to  the  jurisdiction  of  courts  to  try  actions  for  injury  to  real 
estate  elsewhere,  it  would  be  against  the  contention  of  the  plaintiff. 
The  statute  makes  no  distinction  between  trespass  to  lands  within 
and  without  the  State.  It  does  not  make  the  action  for  trespass  to 
lands  outside  the  State  transitory.  There  is  no  warrant  in  the  lan- 
guage of  the  Constitution  or  statute  which  justifies  the  majority  opin- 
ion, and,  if  sound,  it  must  rest  upon  some  other  foundation  than  is 
to  be  found  in  the  letter  of  the  law.  It  is  a  rule  which  is  more 
favorable  to  the  plaintifT  than  the  defendant.  The  former  can  select 
bis  own  forum;  the  latter  is  helpless.  No  change  of  venue  can  be 
granted,  because  none  is  authorized. 

In  criminal  cases  the  doctrine  of  local  venue  applies.  One  of  the 
specifications  of  complaint  in  the  immortal  Declaration  of  Independ- 
ence against  Great  Britain  was,  "For  transporting  ns  beyond  seas  to 
be  tried  for  pretended  offences."  Our  Constitution  (article  1,  §  6) 
provides  that:  "In  all  criminal  prosecutions  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial  by  an  impartial  jury  of  the 
county  or  district  wherein  the  crime  shall  have  been  committed, 
which  county  or  district  shall  have  been  previously  ascertained  by 
law."  No  one  pretends  but  that  this  is  a  sound  and  reasonable  prin- 
ciple of  law,  and  I  have  never  known  of  its  being  assailed  as  tending 
to  a  miscarriage  of  justice.  This  constitutional  guaranty  applies  to 
petty  offences  wherever  a  small  fine  might  be  imposed,  and  yet 
where,  perhaps,  all  the  property  which  a  man  owns  might  be  at  stake, 
he  can,  if  found  in  another  State,  perhaps  thousands  of  miles  away 
from  home  and  witnesses  and  the  location  of  the  alleged  injured 
property,  be  tried  civilly  in  a  foreign  sovereignty.  Why  could  he 
not  also  in  a  civil  action  be  tried  in  China,  Russia,  England,  Spain, 
Cuba,  or  Mexico,  if  found  there,  and  there  8er\'ed  with  process,  if 
the  doctrine  of  the  majority  opinion  is  to  prevail?  In  the  cose  of 
Nilos  V.  Howe,  57  Vt.  388,  the  court  say:  "It  would  hardly  be 
claimed  that  our  courts  had  jurisdiction  over  a  crime  committed  in 
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aootber  State.     And  yet  the  same  reasoning  that  sapporta  the  doc- 
trine of  local  venue  applies  eqnally  to  crimes  and  i«al  actions." 
I  think  that  the  order  should  bo  affirmed. 


MEXICAN  NATIONAL  RAILBOAD  *.  JACKSON.  O 
SUPRBMR  Court  of  Texas.     I8SS. 
[Reparltd  S9  Texat,  107.  | 

Bttow!^,  J.*  The  plaintiff  in  error  is  a  coqwraticm  operating  a  line 
of  railroail  in  the  republic  or  Mexico,  which  extends  into  the  State  of 
Texas.  The  defendant  in  error  was  in  the  employ  of  that  railroad 
company  in  the  republic  of  Mexico,  aud,  while  engaged  in  the  per- 
formance of  duties  as  such  employee,  was  injured  at  the  station  of  La 
Ventura,  in  the  said  republic. 

The  trial  court  rendered  judgment  for  the  plaintiff  in  that  court, 
J.  O.  Jackson,  for  the  sum  of  (5,000,  from  which  appeal  was  taken, 
and  the  Judgment  affirmed  by  the  Court  of  Civil  Appeals. 

The  law  of  Mexico,  under  which  plaiiicifi's  claim  originated, 
having  been  pleaded  and  proved  by  the  defendant,  the  rights  of  the 
parties  must  be  determined  by  its  provisionit:  "  It  would  be  as  unjust 
to  apply  a  different  law,  as  it  would  be  to  determine  the  rights  of  tbe 
parties  by  a  different  transaction."  Story,  Coufl.  Laws,  p.  38.  This 
is  a  transitory  action,  and  may  be  maintained  in  any  pla(»  where  the 
defendant  is  found,  if  there  be  no  reason  why  the  court  whose  juris- 
diction is  invoked  should  not  entertain  the  action.  The  plaintiff,  how- 
ever, has  DO  legal  right  to  have  his  redress  in  our  coarts;  nor  is  it 
specially  a  question  of  comity  between  this  State  and  the  government 
of  Mexico,  but  one  for  the  courts  of  this  State  to  decide,  as  to  whether 
or  not  the  law  by  which  the  right  claimed  must  be  determined  is  such 
that  we  can  properly  and  intelligently  administer  it,  with  due  regard 
to  the  rights  of  the  parties,  Gardner  v.  Thomas,  U  Johns.  194  ;  John- 
son V.  Dalton,  1  Cow.  543.  The  decisions  of  this  court  (well  sustained 
by  high  authority)  establish  the  doctrine  that  the  courts  of  this  State 
will  not  undertake  to  ai^udicate  rights  which  originated  in  another 
State  or  country,  under  statutes  materially  different  from  Che  law  of 
this  State  in  relation  to  the  same  subject.  Railway  Co.  v.  McCormick, 
71  Tex.  660  ;  Railway  Co.  v.  Richards,  G8  Tex.  37'5.  Many  difficulties  ; 
would  present  themselves,  in  an  attempt  to  determine  Uie  meaning  of  | 
the  Mexican  law.  and  to  apply  it  in  giving  redress  to  the  parties  claim- 
ing rights  under  it.  We  understand  the  Mexican  courts  are  not  gov- 
erned by  precedent,  and  we  have  no  access  to  reports  of  adjudicated 
cases  of  those  courts,  from  which  we  could  ascertain  their  interpreta- 
tion of  these  laws.    The  language  of  some  of  the  articles  quoted  is 

'  Part  of  the  opiaion  ia  omitted.  —  Ed, 
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ambiguoua,  and  we  Snd  great  diffloulty  in  detenniaiDg  what  wonld  be  a 
proper  interpretation  of  the  law.  We  might  or  might  not  give  the 
same  effect  to  the  language  that  is  given  to  it  in  the  oourts  of  Mexico. 
Tliei-e  could  be  no  reasonable  certainty  that  the  parties'  rights  would 
be  adjusted  here  as  they  would  be  if  the  case  were  tried  in  the  courts 
of  that  country,  which  is  Ibeir  right ;  for  it  is  well  settled  that,  if  one 
State  undertakes  to  enforce  a  law  of  another  State,  the  Interpretation 
of  titat  law  as  Sxed  by  the  courts  of  the  other  State  is  to  be  followed. 
Tbia  difficulty  of  itself  furnishes  a  sufficient  reason  for  the  courts  of 
tbia  State  to  decline  to  assume  jurisdictiou  of  this  class  of  cases.  .  ■  • 
There  are  other  sufflcient  reasons  why  our  courts  should  not  attempt 
to  enforce  the  Mexican  law  in  cases  like  this.  The  reason  which  influ- 
ences the  courts  of  one  State  to  permit  transitory  actions  for  terts  to 
be  maintained  therein,  when  the  right  accrued  in  a  foreign  State  or 
country,  is  that  the  defendant,  having  removed  from  such  other  State  or 
country,  cannot  be  subjected  to  the  jurisdiction  of  tbe  courts  where 
the  cause  of  action  arose,  and  as  matter  of  comity,  but  more  especially 
to  promote  justice,  the  courts  of  the  place  where  he  is  found  will  en- 
force tbe  rights  of  the  injured  party  against  him  because  it  would  be 
onjust  that  the  wrongdoer  should  be  permitted,  by  removing  from  tbe 
countrj'  where  he  inflicted  the  injury,  to  avoid  reparation  for  the  wrong 
done  by  him.  In  this  case  there  has  been  no  removal  of  the  person  or 
property  of  the  defendant.  Its  railroad  remains,  as  it  was  at  the  time 
of  the  injury,  within  the  jurisdiction  of  the  courts  of  Mexico,  and  It  is 
liable  to  suit  there  acconling  to  the  laws  of  that  country.  The  reason 
for  permitting  the  action  to  be  prosecuted  in  our  courts  does  not  obUin 
in  this  case.  The  plaintiff  has  voluntarily  resorted  to  the  Jurisdiction 
of  our  courts,  when  his  righte  could  be  better  adjudicated  in  Mexico. 
The  Mexican  National  Railroad  is  an  important  public  highway  in  the 
republic  of  Mexico,  by  which  the  commerce  of  that  country  is  largely 
carried  on  witli  our  people.  Every  judgment  for  damages  rendered 
i^oinst  it  reduces  its  revenues,  which  must,  of  necessity,  be  restored 
through  its  chaises  for  transportation  of  persona  and  property,  and,  in 
tbe  main,  must  be  paid  by  that  people.  It  is  but  just,  and  perhaps 
necessary  to  a  proper  maintenance  of  that  means  of  transportation, 
that  the  country  in  which  it  ia  operated  should  determine  the  chains 
to  be  enforced  i^ainst  it.  If  Texas  should  open  her  courts  to  all  per- 
sons that  may  be  injured  in  Mexico  in  tbe  management  of  tliat  railroad 
and  others,  it  may  seriously  affect  the  means  of  commerce  between 
this  State  and  that  republic.  Thus  it  becomes  a  matter  of  public  con- 
cern, and  a  proper  subject  for  our  consideration  in  this  connection,  in 
view  of  the  fact  that  the  railroad  company  ia  etill  subject  to  that  Jui-is- 
diction.  Juatice  does  not  demand  the  exercise  of  the  Jurisdiction,  and 
comity  between  the  governments  of  this  State  and  Mexico  would  seem 
to  forbid  that  we  should  do  so.  Gardner  v.  Thomas,  14  Johna.  134 ; 
Johnson  v,  Dalton,  1  Cow.  543.  There  are  at  this  time  two  syatema 
of  railroada  extending  from  the  borders  of  this  State  into  Mexico,  for 
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several  hundred  miles  each ;  and  as  that  country  shall  hereafter  develop, 
and  commerce  between  the  two  countries  become  more  extended,  we 
may  expect  other  lines  to  be  constructed  in  the  same  direction.  If  our 
courts  assume  to  adjust  the  riglits  of  parties  against  those  railroads, 
growing  out  of  such  facts  as  in  this  case,  we  will  offer  an  invitation  to 
all  such  persons  who  might  prefer  to  resort  to  tribuoals  in  which  the 
rules  of  procedure  are  more  certainly  fixed,  and  the  trial  by  Jory 
secured,  to  seek  the  courts  of  this  State  to  enforce  their  claims.  Thus 
we  would  add  to  the  already  overburdened  condition  of  our  dockets  in 
all  the  courts,  and  thereby  make  Uie  settlement  of  rights  originating 
outside  the  State,  under  the  laws  of  a  different  government,  a  charge  upon 
our  own  people.  If  the  facts  showed  that  this  was  necessary  in  order 
to  secure  justice,  and  the  laws  were  such  as  we  could  properly  enforce, 
this  consideration  would  have  but  little  weight ;  but  we  feel  that  it  is 
entitled  to  be  considered  where  the  plaintiCf  chooses  this  Jurisdiction 
as  a  matter  of  convenieuce  and  not  of  necessity.  We  conclude  that 
the  District  Court  and  the  Court  of  Civil  Appeals  erred  in  not  dismiss- 
ing this  case,  under  the  proof  made,  for  which  error  the  judgments  of 
both  of  said  courts  are  reversed,  and  this  cause  is  dismissed.* 


VANGUILBERT  v.   VANDEVlilRE.  0 
Civil  Tkibunal  of  Lille.    1855. 
[Reporled  13  CloTiet,  391  ] 
The  Tbibdhal.    Vandevi^re,  sued  by  Vangnilbert  in  debt  forhatob- 
er's-meat,  denied  the  jurisdiction  of  the  txturt  for  the  reason  that  it  was 
a  suit  between  foreigners,  of  a  personal  and  transitory  nature.     No 
authorization  was  shown  for  the  parties  to  establish  their  domicile  in 
France ;  but  both  had  engaged  in  commerce  there  for  several  years, 
and  may  be  considered  as  having  their  domicile  there,  and  as  having 
reciprocally  submitted  themselves,  as  to  the  execution  of  their  obliga- 
tions, to  the  Jurisdiction  of  the  French  courts.     For  these  reasons  the 
plea  to  the  Jurisdiction  is  overruled. 

>  Bat  see  Meiicau  Central  Bj.  v.  Mittsn,  IS  Tei.  Civ.  App.  063,  S0  S.  W.  282. 
Id  tlut  case  Tlj,  J.,  said:  "Our  coarti  either  have  jnrudiction  of  the  cImb  of  CMM 
we  are  diacuasiDg,  or  tbaj  have  not ;  and  the  (jnestion  of  whether  a  man  ba*  valnn- 
tarll;  resorted  to  oar  courts,  or  been  forced  into  them,  or  whether  commerce  between 
Mexico  and  Teza«  will  be  injured  or  protected  b;  compelling  the  payment  by  a  oot- 
poration  of  damagw  (or  the  wronga  it  has  inflicted,  or  the  oondition  of  our  docketa, 
can  have  no  weight  or  force  in  detenuiDiDg  jarisdictiDn.  Theaa  are  conaideiBtiani 
that  might  possibly  addreu  tbemselrea  to  the  notice  of  legialatnres,  but  not  to  the 
determinatioti  of  courts.  Conrta  are^ot  at  liberty  to  aaanme  or  decline  jurisdiction 
npon  apeenUtive  grounds,  or  for  reaaona  of  public  policy.  Percival  n.  Hieliey,  18 
Johoa.  267." 

See  also  Evey  v.  Uexican  Centtal  By.,  81  Fed.  3S4  ;  WMstn  Union  TeL  Oo.  v. 
CitA,  14  Tex.  av.  App.  ESS,  38  S.  W.  22G.— Bd. 
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KOWALSKI  V.   MOCALUVO.  0 

Civil.  T1.1BUNAL  OF  THi  Seine.    18S5. 

[lUporUd  12  Olviui,  17s.] 

M.  KowALSKi,  reaiding  at  Paris,  in  right  of  the  firm  of  Hertz,  sued 
Sieur  Uocaluvo,  «  foreigner  residing  in  Prance,  for  the  sum  of  376 
fraQca,  being  the  rent  of  a  piano.  M.  Mooaluvo  set  up  a  plea  to  the 
jurisdiction,  on  the  ground  that  the  suit  was  between  two  foreigners. 
The  Tribunal  orerruted  the  plea. 

The  TftiBUKAL.  Though  as  a  general  rule  the  French  conrts,  having 
been  eatablished  to  judge  the  disputes  of  natives,  have  no  jurisdiction 
to  determine  suits  between  foreigners  not  authorized  to  reside  in  France, 
it  U  different  when,  in  a  question  involving  acts  of  commerce,  the  for- 
eign defendant  haa  accepted  the  Jurisdiction  of  the  French  courts,  either 
expressly  or  by  implication. 

In  hiring  a  piano  at  the  Hertz  establishment,  Uocalnvo  haa  obvi- 
ously elected  at  Paris  a  domicile  for  the  execution  of  his  cxintract,  and 
has  submitted  to  the  Jurisdiction  of  the  Freuch  courts ;  especially  since 
be  cannot  indicate  a  foreign  domicile  where  he  may  be  sued,  allying 
only  that  he  was  bom  in  Sicily.  Kowalski,  substituted,  by  Judgment 
of  the  Tribunal  of  Commerce  of  Paris,  22  June,  1S82,  to  the  rights  of 
the  firm  of  Hertz  against  Mocalnvo,  may  sue  him  before  the  Tribunal 
of  the  Seine. 

This  firm,  and  its  successor  Eowalski,  did  an  act  of  commerce  in 
letting  and  eventually  selling  a  piano  to  Mocaluvo.  France,  in  permit- 
ting foreigners  to  establish  themselves  within  her  territory  and  tiiere  to 
engage  in  commerce,  assures  them  by  implication  lier  protection  for  the 
enforcement  of  contracts  good  by  the  law  of  nature  made  between 
them  within  her  territory,  while  engaged  in  comroeroo.  It  would  be 
otherwise  if  the  suit  concerned  the  personal  status  of  foreigners  and  the 
application  of  the  laws  of  Ibeir  own  countries. 

For  these  reasons  the  Tribunal  declares  itself  competent,  condemns 
Mocaluvo  to  the  costs  of  this  hearing,  and  continues  the  case  for  hear- 
ing on  the  merits. 
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CHAPTER  r. 

PROCEDURE. 


DE  LA  VEGA  v.   VIANNA.  I 

EiMQ'S  fiXKCH.     1830. 

[JUporUd  1  Bantwali  A  AdotphuM,  2%*.] 

LOKD  Tentebdek,  C.  J.'     Thig  was  an  application  to  discharge  thej  ^ 

defendant,  who  had  been  arrested  upon  mesne  process,  out  of  custody!  r  T  f     ii  t^ 

on  Gling  common  bail.  The  plaintiff  and  defendant  were  both  foreign' 
ers ;  the  debt  was  contracted  in  Portugal,  and  it  appears  that,  ~ 
of  that  country,  the  defendant  would  not  have  been  liable 
contended  on  the  authority  of  Melan  v.  The  Duke  de  FitzJameB,  1  B.  &  P.  ^ 
139,  that  he  is  entitled  to  the  relief  now  sought.  We  are,  however,  of 
opinion,  that  he  is  not  In  the  case  Just  mentioned,  the  distinction  taken 
by  Mr.  Justice  Heath,  who  differed  from  the  other  judges,  was,  tliat  in 
construing  contracts  the  law  of  the  country  in  which  they  are  made 
mast  govern,  but  that  the  remedy  upon  them  must  be  pursued  by  such 
means  as  the  law  points  out  where  the  parties  reside.  This  doctrine  is 
said  to  correspond  with  the  opinions  of  Huber  and  Voet  I  have  not 
had  an  opportunity  of  looking  into  tboae  authorities,  but  we  think,  on 
consideration  of  the  present  case,  that  the  distinction  laid  down  by  Mr, 
Justice  Heath  ought  to  prevail.  A  person  suing  in  this  country  mast 
take  the  law  as  he  finds  it ;  he  cannot,  by  virtue  of  any  regulation  in 
his  own  country,  enjoy  greater  advantages  than  other  suitors  here,  and 
he  ought  not  therefore  to  be  deprived  of  any  superior  advantage  which 
the  law  of  this  country  may  confer.  He  is  to  have  the  same  rights 
which  all  the  subjects  of  this  kingdom  are  entitled  to.  The  rule  must 
be  discharged.  Jiule  diecharffed.* 

>  The  opiDion  onlj  (s  giyen ;  it  sofflctantly  st*t«»  the  ease.  —  En. 
*  Aac.   ImUj  V.  ElletseD,  2  Kast,  453 ;  Atwitnr  v.  Towmend,  i  Conn.  i7  ;  Smith  v. 
8piDoIU,  2  Johns.  198;  Anon.  (Austria,  12  Dec.  1876),  S  Glnnet,  17B.  —  Ed. 
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BULLOCK  V.  CAIBD.    ^ 
Quekk's  Bench.     1S75. 
[BeporUd  Lav  ReparU,  10  QaaaC*  SmA,  278.] 
Action  by  the  plaintifFs  figainat  the  defenduit  for  the  breach  of  ku 
agreement  to  build  a  ship. 

The  material  part  of  the  agreement,  woicn  was  set  oat  io  the  declara- 
tioD,  was  as  follows  i  — 

"Glasgow,  Jaly  15th,  1874.     Messrs.  Curd  &  Co..  shipbuilders, 
Greenock,  agree  to  build  for  Messrs.  James  and  Geoi^  Bqllook  &  Co., 
London,  who  agree  to  accept  an  iron  sailing  ship  of  the  following  dimen- 
I    sions,  &c."    Throughout  the  agreement  the  parties  were  mentioned  as 
\     rt '•  f^    Cwrd  &  Co.  and  Bullock  &  Co. 
^.•|    [l  \A<^^,  '/  1  Flea,  that  there  was  a  trading  partnership  or  firm  domiciled  and 

I  \  "t(i^  t.**^'  carrying  on  business  in  Scotland  bj-  the  name  of  Caird  &  Co.,  and  the 
^^.n  »^ .  -tf_*^  ,  alleged  agreement  was  an  i^eement  made  in  Scotland  hy  the  plaintitTs 
J I  ~\J-^  ^"^  '■  "i^''  ^^^  &rm,  and  was  to  be  performed  wholly  in  Scotland  without  the 
"H"*^  \^  I  A'~'''Y-  jurisdiction  of  the  Eoglitih  courts  and  within  the  jurisdiction  of  the 
-  Jl  -j.''*'*^*T  ji»^  Scot«h  conrte,  and  hj'  the  law  of  Scotland  the  firm  was  and  is  a  sepa- 
■■^  X"^    1  ^  nfi^  rale  and  distinct  person  from  any  or  the  whole  of  the  individnal  members 

fr***^         I     j^i  i      of  whom  it  consists  and  of  whom  the  defendant  was  and  is  one,  and  the 
,       ,.>J  li>Nflrm,  by  the  law  of  Scotland,  is  capable  of  maintainfng  the  relation  of 

^'.  jt-*"      J  ,  _    k^-'*''^  debtor  and  creditor  separate  and  distinct  from  the  obligation  of  the 
'  j    .^    t"*-/  '      1  partners  as  individuals,  and  can  hold  property,  and  has  tiie  capacity  of 

t""        f     V***^^  suing  and  being  sued  as  such  separate  person  by  Its  name  of  Cairf  A 

^  U^^^  ,  -  '     Co.,  and  the  alleged  agreement  was  made  by  the  firm  as  such  separate 

I        ^  ■'''''  person  and  not  jointly  and  severally  by  the  indiridual  members  thereof; 

,  '  j      . . '  -'  '  that  at  the  date  of  the  i^eements  the  firm  consisted  of  certain  individ- 

)!<' ' '  )  •  uals,  namely,  the  defendant  James  Tennant  Caird  and  Fatiiek  Tennant 

■   /  Caird,  and  has  always  since  consisted  and  still  consists  of  the  same 

^  '■■      \  merahers,  and  the  firm  and  each  of  ita  individual  members  then  was  and 

always  since  liaa  been  and  still  is  domiciled  and  carrying  on  business 
in  Scotland,  and  within  and  subject  to  the  jurisdiction  of  the  Scotch 
courts  and  possessed  of  sufficient  property  and  funds,  within  and  sub- 
ject to  the  Jurisdiction  to  answer  io  full  the  claim  of  the  plaintiffs ;  that 
the  law  of  Scotland  the  defendant  became  and  was,  as  a  partner  of 


1  \  U>^  i*'y" 

liJL'  r         -_^    Ithe  firm  of  Caird  &  Co.,  on  the  making  of  the  agreement,  liable  to  the 

h.  ijti>^        If'"-^       I'll  plaintiffs  for  the  satisfaction  of  any  judgment  which  might  be  obtained 

IlaI^^'K     JL'^'if   il^S*'"^''''''^  fi''™  **'"  ^^^  whole  of  the  individual  partners  thereof  Jointly 

■'^Vi    I  ^.■•'■'''^^-^'for  any  breaches  of  theagreement;  and  save  as  aforesaid  no  liability  by 

I     1  -!  it     .  n      .r9*>       ^^  j^^  ^j  Scotland  attached  or  attaches  to  the  defendant  in  respect  of 

the  agreement ;  that  by  the  law  of  Scotland  it  is  a  condition  precedent 

to  any  individual  liability  attaching  to  the  defendant  or  any  individual 

members  of  the  firm  in  respect  of  the  agreements  that  the  firm  as  such 

person  as  aforesaid  or  the  whole  individual  partners  thereof  jointly 


,v  Google 


CHAP,   v.]  LE   EOy   V.   BKARD.  629 

Bhould  first  have  been  sued,  and  that  Jndgment  should  have  been  re- 
covered against  the  firm  or  the  whole  of  the  said  partners  joiatly,  and 
that  the  plainWs  have  not  sued  the  firm  of  Caird  &  Go.  nor  the  whole 
of  the  partners  jointly,  nor  recovered  judgment  against  it  or  them. 

Demurrer  to  the  plea  and  Joinder.^ 

Blackbubk,  J.  It  is  quite  clear  that  the  firm  of  Caird  &  Co.  are  not 
a  lx)dy  corporate.  The  plea  alleges  that  the  firm,  or  the  whole  indi- 
vidual partners  Uiereof  jointly,  should  first  have  been  sued.  If  one  of 
the  members  of  the  finn  was  not  joined  it  might  be  a  bar  to  an  action 
in  Scotland,  but  it  could  only  be  pleaded  in  abatement  in  an  action  in 
England.  I  think  all  the  matters  stated  in  the  plea  are  mere  matter  of 
procedure,  and  that  ttie  plea  is  bad. 

Mrllob  and  Fold,  JJ.,  concorred. 

Judgment  for  the  pUuntiffa.* 


LE  BOY  V.  BEARD,   f 

Supreme  Court  of  the  United  States.     1849. 
[BeporUd  S  HouianPs  Reports,  ISl.] 

WooDBUBT,  J.*  This  was  an  action  of  assumpsit  for  money  bad  and 
received ;  and  also  counting  specially,  that,  on  the  17tb  of  November, 
1S36,  the  original  defendant,  Le  Roy,  in  consideration  of  $1,800  thea 
paid  to  him  by  the  origiaal  plaintiff.  Beard,  caused  to  be  made  to  the 
latter,  at  Uilwaiikie,  Wisconsin,  a  conveyance,  signed  by  Le  Roy  and 
bis  wife,  Charlotte.  This  conveyance  waa  of  a  certain  lot  of  land 
situated  in  Milwaukie,  and  contained  covenants  that  they  were  seized 
in  fee  of  the  lot,  and  had  good  right  to  convey  the  same.  Whereas  it 
was  averred,  that,  in  truth,  they  were  not  so  seized,  nor  authorized  to 
eonvey  the  premises,  and  that  thereby  Le  Roy  became  liable  to  repay 
the  $1,800. 

Under  several  instructions  given  by  the  Circnit  Court  for  the  South- 
ern District  of  New  York,  where  the  &uit  was  instituted,  the  jury  found 
a  verdict  for  the  original  plaintiff,  on  which  judgment  was  rendered  in 
his  favor,  and  which  Uie  defendant  now  aeeks  to  reverse  by  writ  of 
error.    Among  those  instroctions,  which   were  excepted  to  by  the 

'  ArKuaieutB  of  oouiu«l  are  omitted.  —  Ed. 

'  Act.  Taft  u.  Ward,  106  Hua.  SIS  ;  Hear;  Briggs  Sons  &  Co.  i>.  Nireii  (Anttrarp, 
22  Jaly,  1S93).  21  Clunet,  lOSO.  Sea  Cunpgie  e.  Morrison,  S  Met.  881.  So  of  the 
qoeation  whether  an  iKaignee  of  a  cAok  ui  aclion  may  sue  in  his  own  nama.  Boosa  d. 
Crist,  17  111.  4B0  ;  ?0M  V.  Natting,  14  Qraj,  481 ;  Lodge  ■>.  Phelps,  2  Cai.  Cas.  321  ; 
■ee  Lev;*.  Levy,  78  Pa.  fiOT.  Whether  an  asrignee  for  creditors  may  sue  in  hia  own 
luuae.  GleoD  0.  Horbory,  14II  V.  S.  499  ;  Oaborn  n.  Pint  Nat.  Bank,  17G  Pa.  491, 
84  Atl,  868.  So  of  snit  by  a  married  womao  in  ber  own  name.  Stonsmao  v.  Erie 
By.,  62  N.  Y.  428.  — Ed. 

*  Fart  of  the  opinion  only  is  given.  —  Ed. 
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derend&nt,  and  are  at  this  time  to  be  coDsidered,  was,  first,  tliat  "  Hie 
action  of  assnmpsit  is  properly  brought  in  tbie  courts  apon  the  promises 
of  the  defendant  contained  in  the  deed,  if  any  pron^es  are  made 
therein  which  are  binding  or  obligatory  on  the  defendant." 

The  conveyance  in  this  case  was  made  in  the  State  of  Wisconsin, 
and  a  acn'ml  or  ink  seal  was  affixed  to  it,  rather  than  a  seal  of  wax  or 
wafer.  By  the  law  of  that  State,  it  is  provided,  that  "  any  iostnimcnt, 
to  which  the  person  making  the  same  Bball  affix  any  device,  by  way  of 
seal,  shall  be  adjudged  and  held  to  be  of  the  same  force  and  obligation 
as  if  it  were  actually  sealed." 

But  in  the  State  of  New  York  it  has  been  repeatedly  held  (as  in 
Warren  v.  Lynch,  5  Johns.  239)  that,  by  its  laws,  snch  device,  without 
a  wafer  or  wax.  are  not  to  be  deemed  a  seal,  and  that  the  proper  form 
of  action  must  be  such  as  is  practised  on  an  unsealed  instrument  in  the 
State  where  tlie  snit  is  instituted,  and  the  latter  must  therefore  be 
assumpsit.  12  Johns.  198;  2  Hill,  228,  544  ;  8  Hill,  49S ;  1  Denio, 
876 ;  5  Johns.  329 ;  Andrews  et  at.  v.  Herriott,  4  Cowcn,  508,  overrul- 
ing Meridith  v.  Hinsdale,  2  Caines,  362;  4  Kent,  451 ;  8  Peters,  362  ; 
Story's  Conflict  of  Laws,  47.  A  like  doctrine  prevails  in  some  other 
States.     3  Gill  A  Johns.  284 ;  Douglas  etoLv.  Oldham,  6  N.  H.  150. 

It  iKcomes  our  duty,  then,  to  consider  the  instruction  given  here,  in 
an  action  brought  in  the  Circuit  Court  of  New  York,  as  correct  in  rela- 
\tion  to  the  form  of  the  remedy.  It  was  obliged  to  be  in  assumpsit  in 
the  State  of  New  York,  and  one  of  the  counts  was  special  on  the  prom- 
ise contuned  in  the  covenant.  We  hold  this,  too,  without  impairing 
at  all  the  principle,  that,  in  deciding  on  the  obligation  of  the  instnimcnt 
as  a  contract,  and  not  the  remedy  on  it  elsewhere,  the  law  of  Wiscon- 
sin, aa  the  kx  loci  cantrcatwa,  must  govern.  Robinson  v.  Campbell, 
3  Wheat.  212.' 


HAMILTON  V.  SCHOENBEROEB.  "f 
Sdfrxmr  Coukt  of  Iowa.    1677. 

[Seperted  47  Iowa,  SS6.] 

The  petitioner  alleges  that  a  Judgment  had  been  entered  against  him 
in  the  Benton  District  Court  on  a  "Judgment  note,"  upon  confession  of 
Judgment  by  an  attorney  of  the  court,  not  authorized  to  appear  for  him 
except  by  the  power  contained  in  the  note ;  and  asks  that  the  Judgment 
be  declared  void  and  cancelled.  The  defendants  demurred  to  this  peti- 
tion.    The  demurrer  was  overruled,  and  Judgment  was  rendered  can- 

>  jttt.  Thrulier  u.  Evarhart,  S  G.  &  J.  234;  Broadlifad  f.  Noyet,  S  Ho.  G5; 
Andnwi  tr.  H«mott,  4  Cow.  SOS.    8se  WiUiftou  e.  Hunm,  27  Ii.  Sfil.  —  Ei>. 
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celling  the  judgmeDt  in  favor  of  defendants  agunst  pUlDtilT. 
defendants  appeal.' 

Dat,  C.  J.  So  far  as  we  are  advised  it  has  never  been  the  under- 
standing of  tbe  profeaeion  nor  of  the  business  community  in  this  State 
that  warrants  of  attoi-ney  to  confess  Judgment  had  any  place  in  our  law. 
A  confession  of  Judgment  pertains  to  the  remedy.  A  party  seeking  to 
enforce  here  a  contract  made  in  another  State  mast  do  so  in  accordance , 
with  the  laws  of  this  State.  Parties  cannot  by  contract  made  in  another ,  . 
State  engraft  upon  out  procedure  here  remedies  which  our  laws  do  not  a*'^'^ 
contemplate  nor  authorize. 

We  are  fully  satisfied  ttiat  the  demurrer  to  the  petition  was  properly 
overruled.  Affirmed, 


MINERAL  POINT  RAILROAD  CO.  e.   BAREON.'l 

BuPREHE  Court  of  Illikoib.    1878. 
[Reported  S3  lUintn;  369.] 

CHAia,  J.*  Under  the  laws  of  Wisconsin,  had  the  proceedings  been 
instituted  in  that  State,  the  wages  of  the  defendant  in  the  original  ac- 
tion were  exempt  from  garnishment,  and  it  is  uiged  by  appellant,  that, 
as  the  parties  resided  in  that  State  and  the  debt  was  there  incurred,  the 
exemption  laws  of  Wisconsin  must  control,  although  the  propeedings  I 
for  the  collection  of  the  debt  were  commenced  in  this  State.  ^^    ■'■' 

It  is  true,  the  validity  of  a  contract  is  to  be  determined  by  the  law  of 
the  place  where  it  is  made,  but  tbe  law  of  the  remedy  is  no  part  of  the 
contract,  as  is  well  said  by  Parsons  on  Contracts,  voL  2,  page  588 : 
*'  But  on  the  trial,  and  in  respect  to  all  questions  as  to  the  forms  or 
methods,  or  conduct  of  process  or  remedy,  the  law  of  the  place  of  the 
forum  is  applied." 

In  Sherman  v.  Gaasett,  4  Oilman,  621,  after  referring  to  a  number  of 
cases  in  illustration  of  the  rule,  it  Is  said :  "  The  cases  above  referred 
to,  although  not  precisely  analogous,  yet  settle  the  principle  that  the 
lex  loci  only  governs  in  ascertaining  whether  the  contract  is  valid,  and 
what  the  words  of  the  contract  mean.  When  the  question  is  settled 
that  the  contract  of  the  parties  is  l^al,  and  what  is  tbe  true  interpreta- 
tion of  the  language  emploj-ed  by  the  parties  in  framing  it,  the  fee  loci 
ceases,  and  the  lex  fori  steps  in  and  determines  the  time,  the  mode,  and  i 

the  extent  of  the  remedy."  U  ^l  J 

Statutes  of  limitations  fixing  the  time  within  which  an  action  may  be  I  -  J 
brought,  laws  providing  for  a  set-off  in  certain  actions,  and  statutes  I  4"- 
providing  that  certain  articles  of  personal  property,  wearing  apparel, ' 

*  The  8tat«ineDt  of  facta  haa  bees  abridf^,  and  part  of  On  opinion  omitted. £d. 

*  Fart  of  th«  opinioo  only  is  giren.  —  En. 
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fHrmiDg  implements,  aad  tlie  tools  of  a  mech&nic  shall  be  exempt  from 
levy  aad  sale  upon  executioD,  have  alwajs,  so  far  as  our  observation 
goes,  been  regarded  by  couits  as  regulations  affecting  the  remedy  which 
might  be  enacted  by  each  Slate,  as  the  judgment  of  the  legislature  might 
think  for  the  best  interests  of  the  people  tbereofl  BronsoD  v.  Kinzie, 
1  Howard,  311. 

The  statute  of  Wisconsia,  under  which  appellaut  was  not  liable  to  be 
gantisbeed,  was  a  law  affecting  merely  the  remedy  where  an  action 
should  be  brought  in  the  courts  of  that  State.  That  law,  however,  can- 
not be  invoked  where  the  remedy  is  sought  to  be  enforced  in  the  courts 
of  this  State.  The  remedy  must  be  goverued  by  the  laws  of  the  State 
where  the  action  is  instituted.' 


GIBBS   ».    HOWARD.  T 

SnpiRioR  CoDRT  or  JunicATUBB,  Naw  HxiipeHiRB.    102a 
[RrporUd  2  Ktie  BainpAire,  396.] 

This  was  an  action  of  assumpsit  upon  a  note  of  hand,  dated  .Septem- 
ber 29,  1817,  for  157,  made  by  Howard,  and  payable  to  Alraou  Burgess, 
or  order,  in  the  month  of  April,  1816;  and  on  the  Slst  of  October, 
1817,  indorsed  by  Burgess  to  Patience  Coae,  then  sole,  now  the  wife 
of  Gibbs,  the  plaintiff. 

The  defendaut  pleaded  the  general  issue,  and  gave  notice  of  a  set-off 
consisting  of  three  notes  of  hand,  made  by  Almon  Burgess,  and  pay- 
able to  three  several  persons,  and  by  them  indorsed  to  the  defendant, 
November  1,  1817. 

The  oause  was  submitted  to  the  decision  of  the  court  upon  the  fol- 
lowing facts.  The  note  described  in  the  declaratiou  was  made  by 
Howard,  and  at  the  time  when  made,  the  original  parties  to  it  were 
both  inhabitants  of  the  State  of  Vermont.  The  same  note  was  for  a 
valuable  consideration  indorsed  to  Patience  Cone,  then  an  inhabitant  of 
Vermont,  before  it  became  due,  and  before  the  defendant  bad  any  inter- 

•'  "  ^a.  Ohio.,  R.  I.  4  P.  Ev.  p.  Stum,  17*  IT.  3.  170  ;  Boykin  v.  Edwarda,  21  Alt 
\  Sei  ;  BrouUtTMt  V.  Clark,  66  la.  «70 ;  B.  &  H.  B.  B.  t>.  TbampMm,  81  Kan.  ISO, 
,  1  P«c.  S22  ;  Morgan  b.  NeTille,  7i  Pa.  G2.  Bat  bm  Ha.  P.  Ey.  v.  Sbuitt,  43  Ean. 
Lass,  23  P«&  430 ;  Draka  v.  L.  8.  fc  M.  S.  E]-.,  89  Mich,  188,  179,  37  N.  W.  70.  Id 
the  last  case,  Hone,  J.,  tald  :  "It  miut  beheld,  I  think,  not  only  ar  a  matter  of  dm- 
iPle  Juitioa,  but  a«  aciiDd  law,  which  maana  jnadca,  that  where  the  creditor,  debtor,  and 
jKamiBhee,  at  the  time  ol  the  creation  of  both  debts,  are  all  mideuls  and  doing  business 
I  in  Indiana,  and  both  debts  are  created,  and  intended  to  be  payable,  iu  tbat  State,  the 
I  exemption  of  wagee  is  auch  an  incident  and  condition  of  the  debt  from  the  f  mploynr 
I  that  it  will  follow  the  debt,  if  the  debt  followe  the  peraoa  of  the  garnishee  into  Michi- 
I  nan,  and  attach  itself  tA  erery  process  of  collection  in  this  State,  unless  jorisdiction  is 
I  obtained  over  the  person  of  the  principal  debtor ;  that  it  becomes  a  vested  right  tn  mn, 
<  which  fallows  the  debt  into  any  jnriadiotion  where  the  debt  may  be  coiuideitn]  as 
going.  —  £s. 
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est  in  the  notea  mentioned  in  the  BetK>ff.  Gibbs  is  an  inhabitant  of 
Hassacbosetts.  There  ia  a  statute  of  Vermont,  paaeed  on  the  31st 
OGtot>er,  1798,  by  which  it  is  enacted,  "  that  in  all  actions  on  indorsed 
notes  it  shall  be  lawful  for  the  defendant  to  plead  an  offset  of  all  de- 
mands proper  to  be  plead  in  offset  which  the  defendant  may  have 
against  the  original  pajee,  before  notice  of  such  an  indorsement 
against  the  indorsee,  and  may  also  plead  or  give  in  evidence  on  the 
trial  of  any  each  action,  any  matter  or  thing  which  would  equitably  dis. 
{■liaise  the  defendant  in  an  action  brought  in  the  name  of  the  original 
payee." 

And  it  was  agreed,  that  if  the  court  should  be  of  opinion  that  the 
ili'rendant  could  not  avail  himself  of  the  set-off  filed  in  the  case,  Judg- 
ment should  be  rendered  for  the  plaintiffs  for  the  amount  of  the  note 
described  in  the  declaration. 

By  the  Coubt.  It  is  very  clear  that  the  notes,  which  the  defendant 
holds  against  Bm^ss,  are  not  a.  legal  set-off  iu  this  action  by  the  laws 
of  this  State  ;  and  it  is  equally  clear,  that  we  can  take  no  notice  of  the 
statute  of  Vermont  The  lex  loci  must  settle  the  nature,  validity,  and 
interpretation  of  contracts,  but  it  extends  no  further.  The  laws  of  the 
State  in  which  contracts  are  attempted  to  be  enforced,  must  settle  what 
ia  the  proper  course  of  Judicial  proceedings  to  enforce  them.  The  stat- 
ute of  Vermont  relates  merely  to  the  remedy,  by  which  a  contract  may 
be  enfbrced.  There  muat,  therefore,  according  to  the  agreement  of  the 
parties,  be  Judgment  /or  the  plaint^} 


ii 
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TOWNSEND  V.   JEMISON.  T 

SUPBEMK  COCRT  OF  THR  UNITED  STATES.      ISit). 
[Reporttd  9  Bomard'i  BeporU,  407.] 

Waike,  J.*  This  suit  has  been  brought  here  ^m  the  District 
Court  of  the  United  States  fov  the  Middle  District  of  Alabama.  The 
defendant  in  the  court  below,  the  ptaintifT  here,  besides  other  pleas, 
pleaded  that  the  cause  of  action  accrued  in  Mississippi  more  than 
three  years  ]>efore  the  suit  was  brought;  and  that  the  Mississippi 
statute  of  limitations  barred  a  recovery  in  the  District  Court  of  Ala- 
liama.  The  plaintiff  demurred  to  the  plea.  The  court  sustained  the 
demurrer. 

We  do  not  think  it  necessary  to  do  more  than  to  decide  this  point 
in  the  case. 

The  rule  In  the  courts  of  the  United  States,  in  respect  to  pleas  of 
the  statutes  of  limitation,  has  always  been,  that  they  strictly  affect  the 

>  Ace.  ilejei  V.  DrtwKr,  IS  C.  B.  n.  s.   646  (sembU) ;   Savei?  d.  SaTuy,  8  Im.  271 ; 
DkTu  D.  HorMn,  G  Bush,  IflO. —  E^. 
.    *  The  opinioD  s>a\j  U  giTsD ;  it  BotQcientlf  itatM  the  cue.  —  Kd. 
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remedy,  and  Dot  the  merits.  Id  the  case  of  UcElmoyle  v.  Cohen,  13 
Pet«rs,  312,  this  point  was  raised,  and  bo  decided.  All  of  the  Judges 
were  preecDt  and  assented.  The  fbllest  examination  was  then  made 
of  all  the  authorities  upon  the  subject,  in  coDtiection  with  the  diversi- 
ties of  opinion  among  jurists  about  it,  and  of  alt  those  ooDsiderations 
which  have  induced  legislatures  to  interfere  and  place  a  limitation  upon 
the  bringing  of  actions. 

We  thought  then,  and  still  think,  tliat  it  has  l>ecome  a  formulary  in 
international  jurisprudence,  that  all  suits  must  foe  brought  within  the 
period  prescribed  by  the  local  l&w  of  the  country  where  the  suit  is 
brought,  —  the  lex  fori  ;  otherwise  the  suit  would  Ik  barred,  anless 
the  plaintiff  can  bring  himself  within  one  of  the  exceptions  of  the 
statute,  if  that  is  pleaded  by  the  defendant  This  rale  is  as  fully 
recognized  in  foreign  JurLBprudence  as  it  is  iu  the  common  law.  We 
then  referred  to  authorities  in  the  common  law,  and  to  a  summary 
of  them  in  foreign  jurisprudence.  Surge's  Com.  on  Col.  and  For. 
Laws.  They  were  subsequently  cited,  with  others  besides,  in  the 
second  edition  of  the  Conflict  of  Laws,  48S.  Among  them  will  be 
found  the  case  of  Leroy  v.  Crown inshield,  2  Mason,  151,  so  much 
relied  upon  by  the  counsel  in  this  case. 

Neither  the  learned  examination  made  in  that  case  of  the  reasoning 
of  Jurists,  nor  the  final  conclusion  of  the  judge,  in  oppodtaon  to  his 
own  inclinations,  escaped  our  attention.  Indeed,  he  was  here  to 
review  them,  with  those  of  us  now  in  the  court  who  had  the  happiness 
and  benefit  of  being  associated  with  him.  He  did  so  with  the  same 
sense  of  judiinal  obligation  for  the  maxim.  Stare  decina  H  non.  quieta 
movere,  which  marked  his  official  career.  His  language  in  the  case  in 
Mason  fully  illustrates  it:  "  But  I  do  not  sit  here  to  consider  what  in 
theory  ought  to  be  the  true  doctrines  of  the  law,  following  them  out 
upon  principles  of  philosophy  and  juridical  reasoning.  My  humbler 
and  safer  duty  is  to  administer  the  law  as  I  find  it,  and  to  follow  in 
the  path  of  authority,  where  it  is  clearly  defined,  even  though  that 
path  may  have  been  explored  by  guides  in  whose  judgment  tlie  most 
implicit  conBdence  might  not  have  been  originally  reposed."  Then 
follows  this  declaration  :  "  It  does  appear  to  me  that  the  question  now 
before  the  court  has  been  settled,  so  far  as  it  could  be,  hy  authorities 
which  the  court  is  bound  to  respect."  The  error,  if  any  has  Ireen 
committed,  is  too  strongly  engrafted  into  the  law  to  be  removed  with- 
out the  interposition  of  some  superior  authority.  Then,  in  support  of 
this  declaration,  he  cites  Huberus,  Yoet,  Fotiiier,  and  Lord  Kames, 
and  adjudications  from  English  and  American  courts,  to  show  that, 
whatever  may  have  l)een  the  differences  of  opinion  among  Jurists,  the 
uniform  administration  of  the  law  has  Iseen,  that  the  lex  loci  contractm 
expounds  the  obligation  of  contracts,  and  that  statutes  of  limitation 
prescribing  a  time  after  which  a  plaintiff  shall  not  recover,  unless  he 
can  bring  himself  within  its  exceptions,  appertain  ad  tempua  et  modum 
actionia  iMtituendas  and  not  ad  valorem  contractus.     Williams  v. 
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Jones,  13  East,  489;  Nash  v.  Tup|)er,  1  Caines,  402;  Bngglea  v. 
Keeler,  8  Jofana.  268;  Fearaall  v.  Dwight,  2  Mass.  84;  Decoache 
.  V.  Savetier,  3  Johns.  Ch.  190,  218 ;  McGluay  v.  SiUimaa,  3  Peten, 
276 ;  Hawkins  «.  Barney,  5  Peters,  457 ;  Baok  of  the  United  States 
V.  Donnally,  8  Peten,  861 ;  McElmoyle  v.  Coben,  13  Peters,  312. 

There  is  nothing  En  Shelby  v.  Guy,  It  Wbeaton,  861,  in  oonfliot  with 
what  this  conrt  decidM  in  the  four  last-mentioiied  cases.  Its  aulion 
apoD  the  point  has  heen  nniform  and  dccisiTe.  la  cases  l>efore  and 
since  decided  in  England,  it  will  be  found  there  has  been  no  fluc- 
tuation in  the  rale  in  the  ooarts  there.  The  mle  la,  that  the  statute  of 
limltatione  of  the  conntiy  in  which  the  salt  is  brought  may  be  pleaded 
to  bar  a  recovery  npon  a  contract  made  ont  of  its  political  Jurisdiction, 
and  that  the  limitation  of  the  lex  loci  eontrtaOut  cannot  be.  2  Bing- 
ham, New  Cases,  202,  211 ;  Don  v.  Lippmsn,  5  Clark  &  Fin.  1,  16, 
17.  It  has  become,  as  we  have  already  said,  a  fixed  rule  of  ibajut 
gentium  prioatum,  unalterable,  in  our  opinion,  either  to  England  or  in 
the  States  of  the  United  States,  except  by  legislative  enactment. 

We  will  not  enter  at  lanfe  into  the  learning  and  philosophy  of  the 
question.  We  remember  the  caution  given  by  Lord  Stair  in  the  sup- 
plement to  his  Inatihites  (p.  852),  about  citjng  as  authorities  the  works 
and  publications  of  foreign  Jurists.  It  is  appropriate  to  the  occasion, 
having  been  written  to  correct  a  mistake  of  Lord  Tenterden,  to  whom 
no  praise  could  be  given  which  would  not  be  deserved  by  his  equally 
distdngniahed  contemporary,  Judge  Story.  Lord  Stair  says:  "There 
is  in  Abbott's  Law  of  Shipping  (oth  edition,  p.  865)  a  singular  miS' 
take ;  and,  considering  the  Justly  eminent  character  of  the  learned 
author  for  extensive,  sound,  and  practical  knowledge  of  the  English 
law,  one  which  ought  to  operate  as  a  lesson  on  this  side  of  the  Tweed,  as 
well  as  on  the  other,  to  be  a  little  caotioas  in  citing  the  works  and  pub- 
lications of  foreign  Jurists,  since,  to  comprehend  their  bearings,  snch 
a  knowledge  of  the  foreign  law  as  is  scarcely  attainable  is  absolutely 
requisite.  It  is  magnifloent  to  array  aathorities,  but  somewhat  humili- 
ating to  be  detected  in  errors  concerning  them ;  —  yet  how  can  errors  be 
avoided  in  snch  a  ca^,  when  every  day's  experience  warns  us  of  the 
prodigiooB  stady  necessary  to  the  attainment  of  proficiency  in  our  own 
law?  Hy  object  in  adverting  to  the  mistake  in  Uie  work  refen-ed  to  is, 
not  to  depreciate  the  author,  for  whom  I  entertain  unfeigned  respect,  ^ 

but  to  ahow  that,  Binoe  even  so  Justly  distinguished  a  lawyer  fails  when  \  i 

he  travels  beyond  the  limits  of  his  own  code,  the  attempt  mnst  be  infl-  ),  '\ 

nitely  hazardous  with  others."  V  ^'  *"      V^ 

We  wiU  now  venture  to  suggest  the  causes  which  misled  the  leamedl    \  >  ^  y     (;    .''    \ 
Judge  in  Leroy  v.  Crownlnshleld  into  a  conclusion,  that,  if  the  question  j' ,' .^^  .i''  \    .^  - 
before  him  had  been  entirely  new,  his  inclination  would  strongly  lead  I  ,    .,'^  '^       V^ 
him  to  declare,  that  where  all  remedies  are  barred  or  discharged  by  the  \-''     ( rji-^      V^" 
iex  loci  coittractua,  and  have  operated  upon  the  case,  then  the  bar  may  ^     ^,  ^     |     ^"^ ' 
Ik-  pleaded  in  a  foreign  tribunal,  to  repel  any  suit  brought  to  Bototoo^^^  '  i  •(  *"* 
till)  debt.  '        .}  ' ' 
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We  remark,  first,  tbal  only  &  few  of  tbe  civilians  who  have  written 
upon  the  point  differ  from  tbe  rule,  that  statutes  of  limitation  relate 
to  the  remedy  and  not  to  tlie  utntiact.  If  tliero  is  any  caae,  either  in 
ourowD  or  the  English  coui'ts,  in  which  the  point  is  more  discussed 
than  it  ie  in  Leroy  v.  Crowninshield  we  are  not  acquainted  with  it.  Id 
ever;  case  but  one,  either  in  England  or  in  the  United  States,  in  which 
the  point  has  since  been  ma<le,  that  case  has  been  Aentioned,  and  it  b&a 
carried  some  of  our  own  judges  to  a  result  which  Judge  Story  himself 
did  not  venture  to  aup[)ort. 

We  do  not  find  him  pressing  his  ai'gument  in  Leroy  v.  Crowninshield 
in  tbe  Conflict  of  Laws,  in  which  it  might  have  been  appropriately 
done,  if  his  doubts,  for  so  he  calls  them,  had  not  been  removed. 
Twenty  years  had  then  passed  between  them.  In  all  that  time,  when 
so  much  had  been  added  to  his  learning,  really  great  before,  that  by 
common  consent  be  was  estimated  in  jurisprudence  par  xummis,  we 
find  him,  in  tbe  Conflict  of  Laws,  stating  the  law  upon  the  point  in 
opposition  to  bis  former  doubts,  not  in  deference  to  authority  alone, 
bat  from  declared  conviction. 

The  point  had  been  examined  by  him  in  Leroy  v.  Crowninshield 
without  any  consideration  of  other  admitted  maxims  of  international 
Jurisprudence,  having  a  direct  l>earing  upon  the  subject.  Among 
others,  that  the  obligation  of  every  law  is  confined  to  the  State  in 
which  it  is  established,  that  it  can  only  attach  upon  those  who  are  its 
subjects,  and  upon  others  who  are  within  the  terntoria]  juiisdiction  of 
the  State ;  that  debtors  can  onlj'  be  sued  in  the  courts  of  the  jurisdic- 
tion where  they  are ;  that  all  courts  mast  jndge  in  respect  to  remedies 
from  their  own  laws,  except  when  conventionallj',  or  from  the  decisions 
of  courts,  a  comity  has  been  established  between  States  to  enforce  in 
the  courts  of  each  a  particular  law  or  principle.  When  there  is  no 
positive  rule,  affirming,  denying,  or  restraining  tbe  operation  of  foreign 
laws,  courts  establish  a  comity  for  such  as  are  not  repugnant  to  the 
policy  or  in  conflict  with  the  laws  of  the  State  from  whiuh  they  derive 
their  organization.  We  are  not  aware,  except  as  it  has  been  brought 
to  our  notice  by  two  cases  cited  in  tbe  argument  of  this  cause,  that  it 
has  ever  been  done,  either  to  give  or  to  take  away  remedies  from 
suitors,  when  there  is  a  law  of  the  State  where  the  suit  is  brought 
which  regulates  remedies.  But  for  tbe  foundation  of  comity,  the  man- 
ner of  its  exercise,  and  the  extent  to  which  courts  can  allowably  carrj' 
it,  we  refer  to  the  case  of  the  Bank  of  Augnsta  t>.  Earle,  13  Feters, 
519,  589  ;  Conflict  of  Laws,  Oomity. 

From  what  has  just  been  siud,  it  must  be  seen,  when  it  Is  claimed 
that  statutes  of  limitation  operate  to  extinguish  a  oontroct,  and  for 
that  reason  the  statute  of  tbe  State  in  which  the  contract  was  made 
may  be  pleaded  in  a  foreign  court,  that  it  is  a  point  not  standing  alone, 
disconnect:ed  from  other  received  maxims  of  international  Jurisprudence. 
And  it  may  well  be  asked,  before  it  is  determined  otherwise,  whether 
contracts  by  force  of  the  different  statutes  of  limitations  in  States  are 
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not  exceptioQS  tmio  the  general  rule  of  the  lex  loei  eoKtraetua.  There 
are  saob  exceptions  for  dissolving  aad  diachai^ng  ooDtracts  ont  of  the 
Juiisdictioi)  in  which  they  nere  made.  The  limitatioos  of  remedies, 
and  the  forma  and  modes  of  suit,  make  such  an  exception.  Coofl.  o{ 
Lans,  271,  and  524  to  527.  We  may  then  infer  that  the  doubts 
expressed  in  Leroy  v.  CrowninshieM  noulu  have  been  wiUiheld  if  the 
point  had  been  considered  in  the  connection  we  have  mentioned. 

We  have  found,  too,  that  several  of  the  civilians  who  wrote  upon  i  t^ 

the  question  did  so  without  having  kept  in  mind  the  difference  between  .t     ^  gl  ^J""^ 
the  positive  and    negative  prescription  of  the  civil  law.     In  doing  so,  ^^^-j^     [  Ji''^ 
some  of  them  —  not  regarding  the  latter  in  its  more  extended  signifii  .j^j*X.  t*-^""*^ 
cation  as  iacludlng  all  those  bars  or  exceptions  of  law  or  of  fact  which! 
may  be  opposed  to  tlie  prosecution  of  a  claim,  as  well  out  of  the  jurist 
diction  in  which  a  oontntct  waa  made  as  in  it  —  were  led  to  the  conclu-j  \^  {'■-•       ^^ .- 

sion,  that  the  preMiiittion  waa  a  part  of  the  contract,  and  not  therj'f  ■^'        ii***^  ' 
denial  of  a  remedy  for  its  enforcement.     It  may  be  as  well  liere  to      J  ^^^  f  v 
state  the  difference  between  the  two  prescriptions  in  the  civil  law.  ILf|^    &* 
Positive,  or  the  Roman  v^aapivi,  is  the  acquisition  of  property,  real        {^     \ 
or  personal,  immovable  or  movable,  by  the  continued  possession  of  the 
acquirer  for  such  a  time  as  is  described  by  the  law  to  be  sufflcieot. 
Erskine's  Inst.  556.     ^^  A^tctio  ^minii pvt  cotVLinuationem  potsM  •<J^t'^ 

aionis  temporis  legi  definiti."    Dig.  3.  ^^  j^       ' 

Negative  prescription  is  the  loss  or  forfeiture  of  a  right  by  the  pro-CS'-'^^  ' 
prietor'a  neglecting  to  exercise  or  prosecute  it  during  the  whole  period 
which  the  law  hath  declared  to  be  sufficient  to  infer  the  loss  of  it.    It 
Includes  the  former,  and  applies  also  to  all  those  demands  which  are 
the  subject  of  personal  actions.     Erskine's  Inst.  560,  and  3  Burge,  26. 

Most  of  the  civilians,  however,  did  not  lose  sight  of  the  differences 
between  these  prescriptions,  and  if  their  reasons  for  doing  so  had  been 
taken  as  a  guide,  instead  of  some  expressions  used  by  them,  in  respect 
to  what  may  be  presumed  as  to  the  extinction  or  payment  of  a  claim, 
while  the  plea  in  bar  is  pending,  we  do  not  think  that  any  doubt  would 
hare  been  expressed  concerning  the  correctness  of  their  other  conclu- 
sion, that  statutes  of  limitation  in  suits  upon  contracts  only  relate  to 
the  remedy.  But  that  was  not  done,  and,  fhim  some  expressions  of 
Pothier  and  Lord  Kames,  it  was  said,  "  If  the  statute  of  limitations 
does  create,  propria  vigors,  a  presumption  of  the  extinction  or  payment 
of  the  debt,  which  all  nations  ought  to  regani.  it  is  not  eas.v  to  see  why 
the  presumption  of  such  payment,  thus  arising  fiom  the  /px  loci  con- 
tractua,  should  not  be  as  conclusive  in  every  othur  place  as  in  the  place 
of  the  contract."  And  that  was  said  in  T^roy  v.  Crowninshielrt,  in  op- 
position to  the  declaration  of  both  of  those  writers,  tliat  in  any  othei 
place  than  that  of  the  contract  such  a  presumption  could  not  be  made 
to  defeat  a  law  providing  for  proceedings  upon  suits.  Here,  turning 
aside  for  an  instant  from  our  main  purpose,  we  find  the  beginning  or 
Bource  of  those  constmctions  of  the  English  statutes  of  limitation 
which  almost  made  them  useless  for  the  accomplishment  of  their  end. 
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\  Within  ft  few  yeus,  tbe  abuses  of  such  coDstnictioiiB  have  been  much 

jt  .  u"      corrected,  oiicl  we  are  now,  in  the  English  and  American  courts,  nearer 

.       1  v"^''      ^^  ^^  legislative  intent  of  euch  enactments. 

^       X/r  A     But  neither  Fothier  uor  Lord  Kamea  meant  to  be  understood,  that 

\\|L»^       *>V^         r^^  tbeor}'  of  statutes  of  limitation  purported  to  aflbrd  positive  pre- 

A  \  Kumptions  of  payment  and  extinction  of  contracts,  according  to  the 

\i  Daws  of  the  place  where  they  are  made.      The  extract  which  was  made 

■rom  Fothier  shows  his  meaning  Is,  that,  when  the  statute  of  limitations 

lias  been  pleaded  by  a  defendant,  the  presumption  is  in  his  favor  that 

lie   has   extinguished  and  disvhaiged  bis  contract,  until  the   plaintiff 

overcomes  it  by  proof  that  he  is  within  one  of  those  exceptions  of  the 

statute  which  takes  it  out  of  the  time  after  which  he  cannot  bring  a  suit 

to  enforce  judicially  the  obligation  of  the  defendant.     The  extract 

from  Lord  Karnes  only  shows  what  may  be  done  in  Scotland  when  a 

process  has  been  brought  for  payment  of  an  English  debt,  aft«r  the 

English  prescription  has  taken  place.     The  Euglish  statute  cannot  be 

pleaded  in  Scotland  in  such  a  case,  but,  according  to  the  law  of  that 

forum,  it  may  be  pleaded  that  the  debt  is  presumed  to  have  been  paid. 

And  it  makes  an  issue,  in  which  the  plaintiff  in  the  suit  may  show  that 

such  a  presumption  does  not  apply  to  his  demand ;  and  that  without 

any  regard  to  the  prescription  of  time  in  the  English  statute  of  limita- 

>n.     It  is  upon  this  presumption  of  payment  that  the  conclusion  in 

iroy  V.  Crowninshield  was  reached,  and  as  it  is  now  universally  ad- 

Imitted  that  it  is  not  a  correct  theory  for  the  administration  of  statutes 

of  limitation,  we  may  say  it  was  in  fact  because  that  theory  was 

assumed  in  that  case  that  doubts  iu  it  were  expressed,  contrary  to  the 

Judgment  which  was  given,  in  submbsion  to  what  was  admitted  to  be 

the  law  of  the  case.     What  we  have  said  may  serve  a  good  purpose. 

It  is  pertinent  to  the  point  raised  by  the  pleading  in  the  case  before  us, 

and  in  our  judgment  there  is  no  error  in  the  District  Court's  having 

sustained  the  demurrer. 

Before  concluding,  we  will  remark  that  nothing  has  been  said  in  this 
case  at  all  In  conflict  with  what  was  sud  by  this  oonrt  in  Shelby  v. 
.-JGuy,  ll  WheatoD,  361.    The  distinctions  made  by  us  here  between 
fstatatee  giving  a  right  to  property  (Vom  possession  for  a  certain  time, 
and  such  as  only  take  away  remedies  for  the  recovery  of  property  after 
a  certain  time  has  passed,  confirm  it    In  Shelby  v.  Guy  this  conrt 
declared  that,  as  by  the  laws  of  Virginia  five  years'  bona  ^fide  posses- 
sion of  a  slave  constitutes  a  good  title  upon  which  the  possessor  may 
recover  in  detinue,  such  a  title  may  be  set  up  by  the  sendee  of  such 
possessor  in  the  courts  of  Tennessee  as  a  defence  to  a  suit  brought  by 
a  third  party  in  those  courts.     The  same  had  been  previously  ruled  in 
this  court  in  Brent  v.  Chapman,  5  Cvanch,  856 ;  and  it  is  the  rule  in 
all  cases  where  it  is  declared  by  statute  that  all  rights  to  debts  dae  more 
t  than  a  prescribed  term  of  years  shall  be  deemed  extinguished,  and  that 
i  all  titles  to  real  and  personal  property  not  pressed  within  the  prescribed 
I  time  shall  give  ownership  to  an  adverse  possessor.    Such  a  law,  though 
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one  of  limitatioD,  goes  directly  to  the  extingaiBhrnent  of  Um  debt,! 
claim,  or  right,  and  is  not  &  bu  lo  the  remedy.  Lincoln  v.  Battelle,  ( 
6  Wend.  475 ;  Confl.  of  Laws,  582. 

In  Lincoln  v.  Battelle,  6  Wend.  475,  the  mat  doctrine  was  held.  It  i 
is  stated  in  the  Conflict  of  Laws,  582,  to  be  a  settled  point.  The  courts  I 
of  Loaisiana  act  upon  it.  We  coold  cite  other  instances  in  which  it 
has  been  announced  in  American  oonrts  of  the  last  resort  In  the 
cases  of  De  U  Vega  o.  Vianna,  1  Bam.  &  Adol.  284,  and  the  British 
Linen  Company  v.  Drammond,  10  Bam.  A  Ores.  903,  it  is  said  that,  if 
a  French  bill  of  ezctiangfl  is  sued  in  England,  it  must  be  sned  on 
according  to  the  laws  of  England,  and  there  the  English  statute  of 
limitations  wonld  form  a  bar  to  the  demand  if  the  bill  had  been  due 
for  more  than  six  jears.  In  the  case  of  Don  v.  Lippman,  5  Clark  & 
Fin.  1,  it  was  admitted  by  the  very  learned  counsel  who  argued  that 
case  for  the  defendants  in  error,  that,  though  the  law  for  expounding  a 
contract  was  Uie  law  of  the  place  in  which  it  was  made,  the  remedy  for 
enforcing  it  must  be  the  law  of  the  place  in  which  it  is  sued.  In  that 
case  will  be  found,  in  the  argument  of  Lord  Brougham  before  the 
House  of  Lords,  his  declaration  of  the  same  doctrine,  sustained  by  very 
cogent  reasoning,  drawn  from  what  is  the  actual  intent  of  the  parties  to 
a  contract  when  it  is  made,  and  from  the  inoonveniences  of  pursuing  a 
different  course.  In  Beckford  and  others  v.  Wade,  17  Vesey,  87,  Sir 
William  Grant,  acknowledging  the  rule,  makes  the  distinction  between 
statutes  merely  barring  tbe  legal  remedy  and  such  as  prohibit  a  suit 
from  being  brought  after  a  specified  time.  It  was  a  case  arising  under 
the  possessory  law  of  Jamaica,  which  conrerts  a  possession  for  seven 
years  under  a  deed,  will,  or  other  couveyance,  into  a  positive  absolote 
title,  against  all  the  world, — without  exceptions  in  favor  of  any  one  or  any 
right,  however  a  party  may  hare  been  situated  during  that  time,  or  what- 
ever his  previous  right  of  property  may  have  been.  There  is  a  statute 
of  the  same  kind  in  Rhode  Island.  2  R.  I.  Laws,  363,  364,  ed.  1822. 
In  Tennessee  there  is  an  act  in  some  respects  similar  to  the  possessory 
law  of  Jamaica ;  it  gives  an  indefeasible  title  in  fee  simple  to  lands  of 
which  a  person  has  had  possession  for  seven  years,  excepting  only  from 
its  operation  infants,  feme  coverts,  non  compotes  mentis,  persons  im- 
prisoned or  beyond  the  limits  of  the  United  States  and  tbe  territories 
thereof,  and  the  heirs  of  the  excepted,  provided  they  bring  actions 
within  three  years  afl^r  they  have  a  right  to  sue.  Act  or  November  16, 
1817,  ch.  28,  §§  1,  2.  So  in  North  Carolina  there  is  a  provision  in 
the  act  of  1715,  ch.  17,  §  2,  with  the  same  exceptions  as  in  the  act  of 
Tennessee,  the  latter  being  probably  copied  substantially  fraia  the 
former.  Thirty  years'  possession  in  Louisiana  prescribes  land,  though 
possessed  without  title  and  nuUa  fide. 

We  have  mentioned  those  acts  in  onr  own  States  only  for  tbe  pur- 
pose of  showing  the  difference  between  statutes  giving  title  from  posses- 
sion, and  such  as  only  limit  the  bringing  of  suits.  It  not  unfrequently 
happens  in  legislation  that  such  sections  are  found  in  statutes  for  the 
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limitation  of  actions.  It  Is,  in  fact,  because  they  have  been  ovcvlooked 
that  tbe  distinction  between  tbem  haa  not  been  recognized  as  much  aa 
it  ought  to  have  been,  in  tbe  disciissioQ  of  the  point  whether  a  certain 
time  assigned  b}'  a  statute,  within  which  an  action  must  be  brought,  is 
a  part  of  the  contract,  or  solelj'  the  remedy.  The  rule  in  audi  a  case 
is,  that  the  obligations  of  the  contract  upon  tbe  pai'tios  to  it,  except  in 
well-known  cases,  are  to  be  eipounrted  by  the  lex  loci  contractus. 
Suits  brought  to  enforce  contracts,  either  in  the  State  where  they  were 
made  or  in  tbe  courts  of  other  States,  are  subject  to  tbe  remedies  of  the 
forum  in  which  the  suit  is,  including  that  of  statutes  of  limitation. 

Judgment  affirmed.^ 


THE  HABRISBURG.  T 

SuPBEHB  Court  of  thb  United  Statib.     1686. 

[Reported  119  United  StaUt,  199.] 

This  is  a  suit  m  rem  begun  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Pennsylvania,  on  the  25th  of  Febniarj'. 
1882,  against  the  steamer  "  Harrisburg,"  by  tbe  widow  and  child  of 
Silas  E.  Rickards,  deceased,  to  recover  damages  for  his  death  caused 
by  the  negligeuce  of  the  steamer  in  a  collision  with  tlie  schooner 
"  Marietta  Til  ton,"  on  the  16th  of  May,  1877,  about  one  hundred  yards 
ft«m  tbe  Cross  Rip  Light  Ship,  in  a  sound  of  the  sea  embraced  between 
the  coast  of  Massachusetts  and  the  Islands  of  Martha's  Vineyard  and 
Nantucket,  parts  of  the  State  of  Massachusetts.  Tbe  steamer  was  en- 
gaged at  the  time  of  the  collision  in  the  coasting  ti'adc,  and  belonged 
to  tbe  port  of  Philadelphia,  where  she  was  duly  enrolled  according  to 
the  laws  of  the  United  States.  The  deceased  was  first  officer  of  tbe 
schooner,  and  a  resident  of  Delaware,  where  his  widow  and  child  also 
resided  when  the  suit  was  begun. 

The  statutes  of  Pennsylvania  in  force  at  the  time  of  the  collision 
provided  that,  "  whenever  death  shall  be  occasioned  by  unlawful  vio- 
lence or  negligence,  and  no  suit  for  damages  be  brought  b}'  the  party 
injured,  during  his  or  her  life,"  "the  husband,  widow,  children,  or 
parents  of  the  deceased,  and  no  other  relative,"  "may  maintain  an 
action  for  and  recover  damages  for  the  death  thus  occasioned."  '*  Tbe 
action  shall  be  brought  within  one  year  after  the  death,  and  not  there- 
after."  Brightly's  Purdon's  Dig.  11th  ed.,  1267,  §§  3,  4,  5;  Act  of 
April  15,  1851,  §  18 ;  Act  of  April  6,  1855,  S§  1,  2. 

'  Aix.  Don  V.  Lippman,  6  CI.  &  Fin.  1  ;  Alliance  Bank  v.  Carej,  E  C.  P.  D.  4Se  ; 
Bank  of  U.  S.  e.  Donnsll?,  8  Pel.  861  ;  "BvTgttt  v.  ■Williford,  66  Ark.  187,  1»  S.  W, 
750 ;  Atwater  o.  Townsend,  i  Conn.  *7  ;  Collica  v.  ManTille,  170  111.  61*,  48  N.  E. 
91* ;  Ubatt  V.  Smilli.  83  Kj,  599  ;  Penrsnil  o.  Dwiglit.  2  Mass.  84  ;  Perkins  p.  Guy, 
55  Mibs.  153;  Caraon  v.  Hiititpr,  46  Mo. 467  ;  Warren  u.  Lynch,  fi  Johns.  239  ;  Wfttaon 
v.  Brewaler,  1  IJitrr,  381.  —  Ed. 
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Bj  a  statute  of  Maseachaaetts  relating  to  railroad  corporations,  it 
was  provided  tliat  "  if,  by  reason  of  the  negligence  or  carelesaneas  of  a 
corporation,  or  of  the  unfitness  or  gross  .negligence  of  its  servants  or 
agents  while  engaged  in  its  buHiness,  the  life  of  any  person,  being  in 
the  exercise  of  dne  diligence.  ...  is  lost,  the  corporation  shall  be  pun- 
ished by  a  fine  not  exceeding  five  thousand  nor  less  than  Ave  hun- 
dred dollars,  to  be  recot'ered  by  indictment  and  paid  to  the  executor 
or  administrator  for  the  use  of  the  widow  and  children."  ..."  Indict- 
ments against  corporations  for  loss  of  life  shall  be  prosecuted  within 
one  year  from  the  injury  causing  the  death."  Mass.  Geo.  Sta.  1860,  c 
63,  S§  97-99  ;  Stat.  1874,  c  372,  S  163.' 

Waite,  C.  J.  We  are  entirely  satisfied  that  this  suit  was  begun  too 
late.  The  statutes  create  a  new  legal  liability,  with  a  right  to  a  suit  for 
its  enforcement,  provided  the  suit  is  brought  within  twelve  months,  aod 
not  otherwise.  The  time  within  which  the  suit  must  be  brought  oper- 
ates as  a  limitation  of  the  liability  itself  as  created,  and  not  of  the 
remedy  alooe.  It  is  a  condition  attached  to  the  right  to  sue  at  all.  No 
one  will  pretend  that  the  suit  in  Pennsylvania,  or  the  indictment  in 
Massachusetts,  oould  be  maintained  if  brought  or  found  after  the  expi- 
ration of  the  j'ear,  and  it  would  seem  to  be  clear  that,  if  the  admiralty 
adopts  the  statute  as  a  rale  of  right  to  be  administered  within  its  own 
jurisdiction,  it  must  take  the  right  subject  to  the  limitations  which  have 
been  made  a  part  of  its  existence.  It  matters  not  that  no  rights  of 
innocent  parties  have  attached  during  the  delay.  Time  baa  been  made 
of  the  essence  of  the  right,  and  the  right  is  lost  if  the  time  is  disre-4 
garded.  The  liability  and  the  remedy  are  created  b}-  tlie  same  statutesJ 
and  the  limitations  of  the  remedy  ace,  therefore,  to  be  treated  as  limita4 
tJons  of  the  right.  No  question  arises  in  this  case  as  to  the  power  of  a 
court  of  admiralty  to  allow  an  equitable  ezcuee  for  delay  in  suing,  be- 
cause no  excuse  of  any  kind  has  been  shown.  Aa  to  thia.  it  only  appears 
that  the  wrong  was  done  in  May,  1877,  and  that  the  suit  was  not  brought 
until  February,  1882,  while  the  law  required  it  to  be  brought  within  a 
year. 

The  decree  of  the  Circuit  Court  is  reverted,  and  the  cause  remanded, 
with  inalTvctiont  to  ditmisa  the  libd.* 

1  Only  BO  mnch  of  the  mm  aa  idtoWm  th«  qDMtion  of  limitation  of  time  is  given. 
irgumenU  of  coanael  ore  omitted.  —  Ed. 

*  See  Bmnawick  Terminal  Co.  v.  Bank,  99  Fed.  036.  —  Ed. 
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SEA  6E0VE  BUILDING  AND  LOAN  ASSOCIATION  i^  D 

STOCKTON. 

SuFRStiE  Court  or  Pkhhbtlvania.     1892. 

IBeparUd  148  Ptuuglviaiia,  148.] 

Progsedimg  upon  a  bond  secured  by  a  morfg^age  of  real  estate  In 
New  Jeraej. 

Judgment  having  beeo  entered  upon  the  bond,  was  opened  by  the 
court,  and  by  agreement  of  counBel  the  case  was  considered  as  though 
a  eci.  fa.  had  been  issued  and  proper  pleas  pleaded  by  defendant. 

Defendant's  points  were  as  follows;  — 

"  (1)  The  act  of  aaaembly  of  the  State  of  New  Jersey  approved 
March  23,  1881,  amendatory  of  the  act  of  March  12, 1880,  is  a  bar  to 
any  recovery  by  the  plaintiff  in  this  action,  and  the  verdict  must  be  for 
the  defendant. 

"  (2)  Under  all  the  evidence  in  the  cause,  the  verdict  must  be  for  the 
defendant." 

Tlie  court  directed  a  verdict  for  the  plaintiff,  reserving  the  above 
points.  Subsequently  Hehfhill,  J.,  entered  Judgment  for  defendant^ 
delivering  the  following  opinion :  — 

The  plaintiff's  claim  Id  this  case  is  upon  a  Judgment  entered  in  this 
court  for  a  balance  alleged  to  be  due  upon  a  bond  that  accompanied  a 
mortgage,  both  of  which  were  executed  in  the  State  of  New  Jersey, 
and  given  for  the  same  debt ;  and  the  question  for  onr  determination  is 
raised  by  the  following  point,  presented  by  the  defendant  on  the  trial 
of  tlie  cause,  and  reserved  by  the  court,  viz. :  that  '*  The  act  of  assem- 
bly of  the  State  of  New  Jersey  approved  March  23,  1881,  amendatoiy 
or  the  act  of  March  12,  1880,  is  a  bar  to  any  recovery  by  the  pUintiff 
in  the  action,  and  the  verdict  must  be  for  the  defendant." 

The  first  section  of  said  act  of  March  23,  1881,  is  as  follows  :  "  That 
in  all  cases  where  a  bond  and  mortgage  has  or  maj  hereafter  be  given 
for  the  same  debt,  all  proceedings  to  collect  said  debt  shall  be,  first,  to 
foreclose  the  mortgage,  and  if,  at  the  sale  of  the  mortgaged  premises, 
under  said  foreclosure  proceedings,  the  said  premises  should  not  sell 
for  a  sum  sufficient  to  satisfy  said  debt,  interest,  and  costs,  then  and  in 
such  case  it  shall  be  lawful  to  proceed  on  the  bond  for  the  deficiency, 
and  that  all  suits  on  said  bond  shall  be  commenced  within  six  months 
from  the  date  of  t^e  sale  of  said  mor^i:aged  premises,  and  judgment 
shall  be  rendered  and  execution  issue  only  for  the  balance  of  the  debt 
and  costs  of  suit." 

The  foregoing  section  amended  sect.  2  of  the  act  of  1880  in  manner 
following  :  The  words,  "  it  shall  be  lawful  to  proceed,"  used  in  the  act 
of  1880,  are  stricken  out,  and  in  their  place  are  inserted  the  words,  "all 
proceedings  to  collect  said  debt  shall  be,  first,  to  foreclose,"  etc 
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Whether  the  laDguoge  quoted  Trom  the  act  of  1880  was  merely  de- 
claratory of  the  then  exisiiug  law,  or  gave  tbe  creditor  an  option  that 
he  did  not  previously  have,  we  are  uuable  to  say,  but  it  is  clear  that 
that  option  has  been  taken  away  by  tbe  act  of  1881,  for  its  language  is 
mandatoiyt  —  "all  proceedings,  etc,  shall  be,  first,  to  foreclose  the 
mortgage,"  etc- 

Tbe  second  secUon  of  said  act  of  1881  reads  as  follows :  "  That  if, 
after  the  foreclosure  and  sale  of  any  mortgaged  premises,  the  person 
who  ie  entitled  to  the  debt  shall  recover  a  Judgment  in  a  suit  on  said 
bond  for  any  balance  of  debt,  sucb  recovery  shall  open  the  foi'eclosure 
and  sale  of  said  premises,  and  the  person  against  whom  the  judgment 
has  been  recovered  may  redeem  tlie  property  by  paying  the  fiill  amount 
of  money  for  which  the  decree  was  rendered,  with  interest,  to  be  com- 
puted from  the  dat«  of  said  decree,  and  all  costs  of  proceedings  on  the 
bond  ;  provided,  that  a  suit  for  redemption  is  brougbt  within  six  months 
after  the  entry  of  such  judgment  for  the  balance  of  the  debt." 

This  section  amended  the  third  section  of  the  act  of  1880  by  striking 
oat  the  words,  "  the  owner  of  the  property  at  the  time  of  said  fore- 
closure  and  sale,"  and  inserting,  in  lieu  thereof,  "the  person  against 
whom  the  judgment  has  been  recovered,"  thus  securing  to  the  judgment 
debtor,  and  depriving  the  owner  of  the  premises,  unless  he  be  also  the 
judgment  debtor,  the  right  of  redemption. 

From  the  foregoing  it  will  be  seen  that,  under  the  law  of  New  Jersej'     ,   < 
to  collect  a  debt  secured  by  bond  and  mortgage,  a  creditor  is  compelled  '^         ' 
first,  to  foreclose  the  mortgage  and  sell  the  mortgaged  premises,  and.    i 
then,  if  there  be  any  deficiency',  he  may  sue  upon  the  bond,  provided  i,L"l>' 
his  suit  be  commenced  nithin  six  months  from  date  of  sale  of  tbe  mort       .    _l  < 
gaged  premises,  and  if  he  recover  judgment  in  such  suit  for  the  balanc<  o    <      \j  \' 
■?  of  the  debt,  the  judgmentyngiiilui-may  redeem  tbe  property,  provide<  /v3i ''~'  V 
'  his  suit  for  redemption  is  brought  within  six  months  after  tbe  entry  o       ':-<>^V 
the  judgment  for  the  balance  of  the  debt.  '^  1a'*'" 

The  facts  of  the  case  under  consideration  ai-c,  brieSy,  as  follows :      

The  defendant,  on  Feb.  19,  1883,  gave  to  the  plaintiff  a  bond  and 
mortgage  for  9600,  secured  by  lien  upou  certain  real  esL-ite  owned  by 
him  in  the  State  of  New  Jersey,  and  at  the  same  time,  as  collateral 
security,  transferred  to  tbe  plaintiff  bis  stock  in  the  plaintiff  association. 
On  Feb.  9,  1884,  the  defendant  conveyed  the  mortgaged  premises,  sub- 
ject to  the  mortgage,  to  Ellwood  Parsons,  to  whom  he  also,  at  the  same 
time,  transferred,  on  the  books  of  the  plaintjff  association,  his  stock  in 
said  association.  On  Oct.  6, 1885,  Eilwood  Parsons  and  wife  conveyed 
the  same  premises,  subject  to  said  mortgage,  to  Martha  Mcllvaine,  and 
she,  on  April  23,  1886,  conveyed  it  to  Levi  Haas.  A  bill  to  foreclose 
said  mortgage  was  filed  Aug.  26,  1887,  and  final  decree  made  Jnly  22, 
1889.  On  Sept.  14,  1889,  the  sheriff  sold  the  mortgaged  premises 
under  tbe  foreclosure  proceedings,  and  sold  at  tlie  same  time  the  stock 
In  the  plaintiff  association,  pledged  by  defendant  as  collateral  security, 
and  the  plaintiff  purchased  both  premises  and  stock.     This  sale  was 


:nV^t- 


»Google 


544:         SEA  GBOTE  BUILDINQ,  Eia   ASBO.  V.   STOCKTOH.      [CHAP.   7. 

confirmed  on  Sept  25,  1889,  and  on  J&n.  1,  1S90,  plaintifT  aold  said 
premises.  On  April  14,  1890,  tbe  plaintiff  entered  judgment  upon  the 
bond  accompanying  said  mortgage,  in  tbe  Court  of  Common  Pleas  of 
Chester  County,  Pennsylvania,  and  on  the  same  day  issued  a  writ  of 
Jieri  facias  upon  the  same.  On  April  21,  1890,  on  motion  of  defend- 
ant, a  rule  was  granted  upon  the  plaintiff  to  show  cause  why  the  judg- 
ment should  not  be  opened,  and  he  let  into  a  defenc-e,  which  rule  was, 
on  July  14,  1890,  made  absolute.  On  Aug.  18,  1890,  by  agreement 
of  counsel,  the  case  was  considered  at  issue  with  the  same  effect  as 
though  a  writ  of  scire  facias  had  issued,  and  the  proper  pleas  been 
pleaded.  No  proceedings  were  ever  had  on  the  bond  in  the  State  of 
New  Jersey. 

These  facts  raise  the  question  whether,  under  the  above  cited  acta 
of  assembly  of  New  Jersey,  the  pUlnlifl  can  recover  in  the  suit  brought 
upon  said  bond  in  this  county ;  and  the  answer  to  this  question  must 
depend  upon  whether  the  acta  referred  to  are  acts  of  limitation,  or  are 
inddents  of  the  contract  and  affect  the  rights  of  the  partiea.  If  the 
former,  the  lex  fori  mnal  govern ;  if  the  latter,  the  lex  loci  aontraetus. 

Statutes  of  limitation,  it  is  well  settled,  form  no  part  of  the  contract 
itself;  they  affect  only  the  remedy  in  cose  of  suit.  A  statute  of  limi- 
tatJOD  has  been  defined  to  be  "  a  statute  assigning  a  certain  time,  after 
which  rights  cannot  be  enforced  by  action,"  aud  Green,  J.,  in  Tenant 
V.  Tenant,  110  Fa.  485,  has  thus  described  its  effect  or  operation ;  "The 
State  simply  declares  that,  if  her  procesa  is  used,  it  must  be  done  within 
certain  fixed  periods  of  time,  and  if  not  so  used,  the  defendant  maj',  at 
bla  option,  plead  the  laches  of  the  plaintiff,  and  receive  tbe  benefit  of 
tile  prohibition.  It  is,  in  substance,  a  prohibition  on  the  use  of  pro- 
cess, after  a  definite  period,  and  this,  of  course,  makes  it  a  matter  of 
remedy  only,"  for  "  the  obligation  of  the  contract  is  not  terminated  or 
defeat«d." 

Now,  the  act  of  1881  does  limit  the  mortgagee's  right  of  action  upon 
his  bond  to  "  six  months  from  the  date  of  the  sale  of  said  mortgaged 
premises ; "  it  also  limits  the  judgment  debtor's  right  to  sue  for  re- 
demption to  "six  months  after  the  entry  of  such  Judgment  for  the 
balance  of  the  debt" 

Both  of  these  proTislone  have  all  the  essentials  of  a  statute  of  limi- 
tation, and  if  the  act  contwned  either  or  both,  and  nothing  more,  w€ 
could  have  no  hesitation  in  pronouncing  it  a  statute  of  limitations,  and 
afi'ecting,  consequently,  tbe  remedy  only. 

We  must,  however,  consider  and  interpret  the  act  as  a  whole,  and 
endeavor  to  ascertain  its  intent  or  object,  and,  in  this  enlaiged  view, 
it  is  apparent  that  its  object  is  not  merely  to  limit  the  time  within  which 
either  suit  upon  the  bond  or  for  redemption  may  be  brought  (thej*  are 
but  incidente),  but  to  prescribe,  and  in  a  mandatory  manner,  how  debts 
secured  by  bond  and  mortgage  shall  be  collected ;  and  it  is  well  settled 
that,  when  a  particular  mode  of  procedure  is  prescribed,  all  others  are 
denied  or  excluded.     It  is  equallj'  well  settled,  that  all  contracts  are 
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presumed  to  have  been  made  with  reference  to  existing  lavs,  which, 
where  applicable,  form  a  part  of  the  contract  itself. 

This  mortgage  contract  was,  therefore,  made  under  and  with  refer- 
ence to  the  existing  laws  of  New  Jersey,  which  were  an  incident  of  the 
contract  and  an  implied  part  of  the  agreement  of  the  parties,  and,  \a 
compliance  with  the  requirements  of  these  laws,  the  mortgagee,  in  caae 
of  default,  was  bound  to  proceed,  first,  to  foreclose  the  mortgage,  and 
hod  he,  in  violation  of  his  implied  agreement,  sued  first  upon  hia  bond, 
either  in  New  Jersey  or  FenDsyWania,  the  statute  of  1861  would  havei 
been  a  fhll  and  complete  defence,  and  prevented  recovery,  not  because/ 
it  contained  limitations  of  certain  actjons,  but  because  it  was  in  viola- 
tion of  the  contract,  viz. :  that  the  mortgagee  should  proceed,  flrsl^  to] 
foreclose  the  mortgage,  and  if  he  subsequently  proceeded  on  the  bond, 
to  collect  any  deficiency,  that  the  Judgment  debtor  should  have  six 
months,  fVom  entry  of  judgment  for  such  deficiency,  within  which  to 
bring  his  suit  for  redemption,  of  which  he  would  otherwise  be  deprived, 
thus  afi'eeting  not  merely  the  remedy,  but  the  rights  of  the  parties.  The 
act  of  1881  is  not  an  act  of  limitation,  but  an  act  prescribing  and  regu- 
lating the  mode  of  procedure  on  all  mortgage  contracts  entered  in  the 
State  of  New  Jersey.  It  not  only  compels  the  mortgagee  to  flrat  fore- 
close tbe  mortgage,  and,  if  he  desires  to  proceed  on  the  bond  for  any 
deficiency,  to  commence  his  suit  within  six  mouths  from  the  date  of  tbe 
sale  of  the  mortgi^ed  premises,  but  it  also,  in  caae  Judgment  be  recov- 
ered on  the  bond,  opens  the  foreclosure  and  sale  of  the  premises,  and 
allows  the  judgment  creditor  six  months,  from  the  entry  of  such  jndg* 
ment,  within  which  to  bring  his  suit  for  redemption. 

While  the  act  does  not  say  the  debt  is  extinguished,  unless  the  mort- 
gagee bring  the  suit  on  the  bond  within  the  time  specified,  yet  such  is 
clearly  the  implied  and  logical  conclusion  ;  for,  if  not  extinguished,  and 
BULt  could  be  afterwards  brougbt,  the  foreclosure  and  sale  would  not  be 
opened ;  the  judgment  creditor  would  be  deprived  of  his  right  of  re- 
demption, and  the  six  months'  limitatioD  would  be  without  meaning 
and  useless. 

It  is  furthermore  apparent,  ftam  the  title  of  the  act  itself,  that  it  is 
not  one  of  limitations,  for  it  declares  it  to  be  "An  act  concerning  pro- 
ceedings on  bonds  and  mortgages  given  for  the  same  indebtedness,  and 
the  foreclosure  of  tbe  mortgaged  premises  thereunder." 

We  are,  therefore,  of  the  opinion  that  the  act  of  assembly  of  New 
Jersey,  of  March  28,  1861,  was  an  incident  of  the  contract,  affecting 
not  merely  the  remedy  under,  but  the  rights  of  the  parties  to,  the  con- 
tract, and  that,  by  the  failure  of  the  plaintiff  to  proceed  on  his  bond 
within  six  months  from  the  date  of  the  sale  of  tbe  mortgaged  premises, 
the  debt  is  extinguished,  and  he  cannot  recover  in  this  action.  The 
defendant's  points  are  ofBrmed,  and  judgment  must  be  entered  for  the 
defendant  non  obstante  veredicto,  upon  payment  of  the  verdict  fee. 
Judgment  for  defendant,  non  obstante  veredicto.    Plaintiff  ap- 
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Feb  Chbiak.  This  case  has  been  so  well  <1isciisBed  by  the  learned 
judge  of  the  court  below,  that  we  affirm  the  jadgmeat,  for  the  reasoos 
given  by  him. 


HAMIDA  V.  BENAIAD.     0 
Civil  Tribcnal  or  the  Seimb.    1685. 
[lUparitd  18  ClKiKl,  203.] 

Trb  Tbibdnal.  This  action  having  for  its  object  the  dissolution 
of  a  parUierehip  and  the  distribution  of  the  assets,  the  prescription 
which  applies  is  the  prescription  tibereUoire,  which  according  to  the  law 
of  France  runs  only  in  thirty  years  (by  the  terms  of  Art.  2262  of  the 
Civil  Code)  when  it  is  invoked  in  a  mixed  action  like  this.  Admit- 
ting that  tie  preacription  iiberatoire  is  governed  by  the  law  of  the 
debtor's  domicile,  at  the  time  of  bringing  the  action,  in  this  case  the 
prescription  of  Art.  2262  began  to  ran  for  the  benefit  of  Mahmoud 
Benslad  only  from  the  time  when  he  became  French  by  naturalization, 
Sept.  13,  1652;  the  prescription  was  interrupted  by  this  acUon, 
bronght  Oct.  21,  1880.  In  the  intervsl  less  than  thirty  years  elapsed, 
and  the  time  required  by  the  French  law  has  not  run. 

The  defendants,  to  succeed  in  their  plea,  must  prove  that  before 
Mahmoud's  naturalization,  the  prescription  had  already  b^un  to  run 
for  bis  benefit  by  ^"irtue  of  the  law  of  bis  country.  It  is  for  him 
that  alleges  this  to  prove  it,  questions  of  foreign  law  being,  for  French 
courts,  questions  of  fact ;  and  in  this  respect  they  do  not  prove  ttjeir 
plea. 

The  starting  of  the  prescription  at  a  date  prior  to  Sept.  13,  1852, 
Dot  being  proved,  prescription  cannot  be  allowed.' 

1  Fin  rales  hm  begji  suggested  by  foreign  Jurists  as  gOTorning  the  ipplicntion  or  t)ie 
laws  of  prescription.  U/)That  prescription  is  governed  by  the  law  of  the  place  where 
the  obligation  came  ioto  existence.  Canhaperou  v.  Compagnies  dea  Chenuna  da  Ter 
(Bordeaux,  27  Apr.  1891),  19  Clnnet,  1004;  Harvey  r.  Engelbert  (Bremen,  6  Mar. 
1S77),  G  Cluae^e27;  Blankeztrjn  v.  Prokaratona  (Senate  of  Warsaw,  9  Dec  1873^ 
1  Clunet,  833.  ^Thnt  it  is  governed  by  the  law  of  the  debtor's  domicile,  Herlin  RepL 
PrMcr.  Sea  1,  j  3,  VII ;  Koto  n.  Paoiiii  (Seine,  11  Dec.  1893),  21  Clunet^  145 ;  Anon. 
(Holland,  1274),  1  Clunet,  141.  ^  That  it  la  governed  by  the  law  of  the  creditor's 
domicile.  U^That  it  ia  governed  by  the  law  of  the  place  of  perfonnauce  ef  the  obliga- 
tioD.  These  ralea  do  not  seem  Co  be  generally  held  by  any  conrt.  ^SjThat  it  is 
goveroed  by  the  law  of  the  forum.  Wahrle  o,  Letwinoff  (Seine,  28  IMv.  1881),  IS 
Clnnet,  713 ;  Z.  o.  ds  Jellinck  (Bmasela,  4  Feb.  1893),  20  Clunet,  942.  —  En. 
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HOADLEY  V.   NORTHERN  TRANSPORTATION  CO.  T 

Supreme  Judicial  Court  or  MASBACHUsrm.    1874. 
[Rtportrd  ll£  MastoAwetU,  304.] 

Colt,  J.*  The  plaintiff  seeks  to  recover  in  tort  against  the  defeDdant 
&s  a  common  carrier  for  the  loea  of  a  steam-engine  which  it  had  ander- 
takea  to  transport  from  Chicago,  Illinois,  and  deliver  to  him  at  Law- 
rence in  this  State.  The  engine  was  destroyed  at  Cbicago  in  the  great 
flr«  of  1871,  and  one  question  at  the  trial  was,  whether  by  the  terms  of 
the  contract  of  transportation  the  defendant  was  liable  for  this  loss. 

The  plaintiff  put  in  the  bill  of  lading  received  by  his  agent  at  Chicago 
of  the  defendant  at  the  time  the  property  was  delivered  for  transporta* 
tion.  It  is  in  the  usual  form,  and  the  terma  and  txjnditions  are  ex* 
pressed  in  the  body  of  the  paper  in  a  way  not  calculated  to  escape 
attention.  In  one  clause  it  exempts  the  defendant  from  all  liability 
for  loss  or  damage  by  fire ;  in  another  from  all  liability  "  for  loss  or 
damage  on  any  article  or  property  whatever  by  fire  while  in  transit  or 
while  in  depots  or  warehouses  or  places  of  transshipment,"  and  furthera 
provides  that  the  delivery  of  the  bill  of  lading  shall  be  conclusive  evi-| 
dence  of  assent  to  its  terms. 

It  was  assumed  by  both  parties  as  now  settled  that  a  common  car-^ 
rier  may  by  special  contract  avoid  or  limit  his  liability  at  common  law(jj^  c*-*.^    '^ 


fire  occurring  without  his  own  fault.    Such  is  the  declared  law  of  this  ^ 


T  of  property  intrusted  to  him  against  loss  or  damage  by     r 

-     ■         ■      -    -       -  -  -       (,  t/M^ 

Commonwealth,  and  the  Illinois  cases  produced  at  the  trial  assume  that   'W^  "f^ 
the  same  rule  pi-evails  there.     An  express  contract,  once  established,  i, 

is  in  both  States  effectual  to  limit  the  carrier's  liability.    But  the  plainy-\ft^^  })^W  '^*"        ( 
tiff  contended  that  by  the  law  of  Illinois,  as  declared  in  the  courts  oCj'%A^  -r     t»  ^  P^'' 

that  State,  the  mere  receipt,  without  objectiou,  of  a  bill  of  lading  which    (/{  (t-*'^'*7  Ij    -•  ', 
limits  the  carrier's  common  law  liability  for  loss  by  fire,  would  not      'T    ^^  it  '^'     ' 
raise  a  presumption  that  its  terms  were,  assented  to,  but  such  assent,       {        >  /(  r ''  ' '  ' 
if  relied  on,  must  be  shown  by  otlier  and  additional  evidence.    The     ^lU^*' 
jury  have  found  this  to  be  the  law  of  tliat  State,  under  instructions  not 
objected  to,  and  we  are  not  required  to  say  whether  there  was  sufficient 
evidence  to  warrant  the  finding.    Adams  Express  Company  v.  Haj'nes, 
42  111.  89  \  American  Express  Company  v.  Schier,  55  111.  140,  150 ; 
Jllinois  Central    Railroad   v.  Frankenberg.  54  III.  88,  98.     The  court 
ruled  that  tills  law  of  Illinois  must  govern  the  case,  and  that  under  it 
the  jury  could  not  find  that  the  mere  receipt  of  the  bill  of  lading  would  i        '  | 

be  evidence  of  assent  to  its  terms.  ■^■l''      j,'  '^"    '" 

The  law  of  this  Commonwealth  differs  from  the  law  of  Illinois  OS  thu^^'*^'  ^,  ..'i^  ' 

founti.     In  Grace  w.  Adams,  100  Mass.  505,  decided  by  this  court  on   n^^^'^  f  ^  ' 

an  agreed  statement  of  facts,  it  was  held  that  a  bill  of  lading  or  ship- 
ping receipt,  taken  by  a  consignor  without  dissent  at  the  time  of  the  '^  "* 
delivery  of  the  property  for  transportation,  by  the  terms  of  which  the 
carrier  stipulates  against  such  liability,  would  exempt  the  carrier  when 
I  Pnrt  of  tha  opimou  only  ia  giren.  —  En. 
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the  loss  was  not  caused  by  hie  own  negligence,  on  the  ground  that  such 
&oceptanoe  would  authorize  him  to  infer  ftSBent,  and  amoont  to  evidence 
of  tbe  contr&ct  between  the  parties.  The  defendant  contends  that 
the  case  is  to  be  tried  by  the  law  of  thb  Commonweal^th. 

It  is  a  general  rule  that  per&oaal  contracts  must  have  the  same  inter- 
pretation and  binding  force  in  all  countriee  which  they  bare  in  the 
place  where  made.  The  contract  is  presumed  to  have  been  entered 
into  with  reference  to  the  law  of  that  place.  If  formalities  and  solemni- 
ties are  there  required  to  give  validity  to  it,  the  requirement  must  be 
shown  to  have  been  observed.  But  the  law  of  the  place  where  the 
action  is  brought,  by  the  same  general  rule,  regulates  the  remedy  and 
EiU  the  incidents  of  the  remedy  upon  it.  The  law  of  the  former  place 
determines  the  right ;  the  law  of  the  latter  controls  the  admission  of 
evidence  and  prescribes  the  modes  of  proof  by  which  the  terms  of  the 
Dontract  are  made  known  to  the  court,  as  well  as  the  form  of  the  action 
by  which  it  is  enforced.  Thus  in  a  suit  in  Connecticut  against  tbe  in- 
doreer  on  a  note  made  and  indorsed  in  New  York,  it  was  held  that 
parol  evidence  of  a  special  agreement  different  from  that  implied  by 
law  would  be  received  tn  defence,  although  by  the  law  of  the  latter 
State  no  agreement  different  from  that  which  the  law  implies  from  a 
blank  indorsement  could  be  proved  by  parol  Downer  v.  Chesebrough, 
36  Conn.  39.  And  upon  the  same  principle  it  has  been  held  that  a 
contract  valid  by  the  laws  of  the  place  where  it  is  made,  although  not 
in  writing,  will  not  be  enforced  in  the  courts  of  a  country  where  the 
statute  of  frauds  prevails  unless  it  is  put  in  writing  as  requir«d.  Lerouz 
V.  Brown,  12  C.  B.  801.  So  assumpsit  was  held  to  lie  in  New  York 
on  an  undertaking  in  Wisconsin  contained  in  a  writing  having^  a  scrawl 
and  no  seal  affixed  to  the  defendant's  name,  although  in  the  latter 
State  it  had  in  pleadings  and  in  evidence  the  effect  of  a  seal.  Le  Roy 
V.  Beard,  8  How.  451.  The  statute  of  limitations  for  the  same  reasons 
affects  only  the  remedy,  and  has  no  extra-territorial  force. 

It  is  not  always  indeed  easy  to  determine  whether  the  rule  of  law 
sought  to  be  applied  touches  the  validity  of  the  contract  or  only  the] 
remedy  upon  it.     In  the  opinion  of  the  court,  the  rule  of  law  laid  down^ 
in  Illinois  and  here  relied  on  by  the  plaintiff  affects  the  remedy  only,  {^ 
and  ought  not  to  control  the  courts  of  this  Commonwealth.    The  nature   •• 
and  validity  of  the  special  contract  set  up  is  the  same  in  both  States. 
It  is  only  a  difference  in  the  mode_^fDroo&     A  presumption  of  fact 
one  State  is  held  legally  sufficient  to^rove  asseut  to  the  special  con- 
tract relied  on  to  anpport  the  defep^.    In  the  other  State  it  is  held  not{J'^ 
to  be  BufflcienL     It  is  as  if  prp6i  of  Ifae  contract  depended  upon  thcj  I  J 
testimony  of  a  witness  competent  in  one  place  and  incompetent  in  theV^^  -ii^iS^^I^ 
other.     The  instructions  yfven  at  the  trial  upon  this    point  did    not  l^  Y^"  C 
conform  to  the  view  of^e  law  above  stated,  in  which,  upon  more  full  ^^'  i  -*^  "\. 
consideration,  we  ^'concur.  Exceptions  sustained.^    /yjdV^'^        7I 

>  Aa.  JohDBon  V  C.  &.  N.  W.  Ry,,  »1  la.  218,  CS  N.  W.  86.  Contra,  Teuconi  n. 
Teisaghi  (Turia'Cau.  7  July,  1887),  15  Cluuet,  42S.    Lobs  BaocaHAH  in  Bain  «J 
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PECK  V.  MAYO.     T 
SuPBXHE  Court,  Vkruomt.    1842. 
[B^porUd  14  TitmoiK,  S3.] 

Redheld,  J.*  This  action  is  upon  a  promissory  note,  made  in  Moo-  l. 
treal,  where  the  legal  rate  of  interest  is  six  per  cent,  payable  at  the  M.  &  |M^ 
F.'s  bank,  in  the  city  of  Albany,  where  the  legal  rate  of  interest  is  >  | 

seven  per  cent,  and  indorsed  by  the  defendants  in  this  State,  where        YiiJ  *" 
the  legal  rate  of  interest  is  six  per  cenL    This  action  being  against  thej  Jv-**^ 
defendants,  as  indorsere,  the  only  question  is,  what  rate  of  interest  are'  I     \  r'^^ 

they  liable  for?    The  note  was  payable  at  a  day  certain,  but  no  interest       ,   'a>^-'         I   ji^  • 
stipulated  in  the  contract.     The  interest  claimed  is  for  damages  inl  L3  ^^*^r    lii  ''[  ' 
not  paying  the  money  when  due.  O*,'^  ' 

The  first  question  naturally  arising  in  this  case  is,  what  rate  of  ^nte^,  ' 

est,  by  way  of  damages,  are  the  signers  liable  for?  There  are  fewer^ 
decisions  to  be  found  in  the  books,  bearing  directly  upon  this  subject,  , 

than  one  would  naturally  have  expected.     It  is  an  elementary  principle,  [      ,  ^     ^  ' 

upon  this  subject,  that  all  the  incidents  pertaining  to  the  validity  andk  .       \  ^  ^\^    ■ 
construction,  and  especially  to  the  discharge,  performance,  or  satisfaction.!  I  Wv*^  '^  t      /•*' 
of  contracts,  and  the  rule  of  damages  for  a  failure  to  perform  such  con-il  Ail      ^' ' 
tract,  will  be  governed  by  the  lex  loci  contractus.    This  term,  as  'af-,*;*    "X  / 

well  remarked  by  Mr.  Justice  Storj-,  in  his  Conflict  of  Laws,  248,  may  T  U'-' 

have  a  double  meaning  or  aspect ;  and  that  it  may  indifferently  indicate 
the  place  where  the  contract  is  actually  made,  or  that  where  it  is  vii^  I 
tually  made,  according  to  the  intent  of  the  parties,  that  is,  the  place  I 
of  performance.    The  general  rule  now  is,  I  apprehend,  that  the  latter  ' 
is  the  governing  law  of  the  contract     Hence  the  elementary  principle 
undoubtedly  is  that  the  rate  of  interest,  whether  stipulated  in  tlie  ood.<.     f ' 
tract  or  given  by  way  of  damages  for  the  non-performance,  is  the  inJ 
terest  of  the  place  of  payment. 

We  will  next  examine  whether  any  positive  rule  of  law  has  been 
established  contravening  this  principle.  2  Kent  Com.  460, 461.  Chan- 
cellor Kent  expressly  declares  that  this  elementary  principle  is  now  the 
*'  received  doctrine  at  Westminster  Hall,"   and  citefi  Thompson  v. 

WhitahaveD,  &c  Ry.,  3  H.  L.  C.  1,  19,  said  :  "Ths  law  of  aridenre  li  the  Zee /on 
which  governs  the  courU.  Wbether  a  witneaa  is  competent  or  Dot ;  whether  a  cerUin 
niBtUr  requires  to  be  prored  bj  writing  or  Dot ;  wbelhor  certaiD  erideaae  proves  a  cer- 
tain  fact  or  not ;  This  is  to  be  determined  by  the  law  of  the  conntry  whore  tha  qoeation 
•rises,  where  the  remedy  U  aonght  to  be  eDforced,  and  where  the  court  sita  to  enforce 
it." 

So  if  a  stamp  ia  required  for  admitdcg  any  docnment  in  evidence,  eren  a  foreign 
document  must  be  stamped  before  it  will  be  admitted ;  while  a  document  valid  bat  in- 
a<lmi»sihlp,  under  this  rule,  where  mode,  may  be  admitted  in  another  Slate  not  reqnir- 
inst  K  stamp.  Bristow  v.  Seqneville,  5  Ei.  276 ;  Fant  d.  Miller,  17  Grat  47 ;  Mnrdock 
B.  Boebuck,  1  Jnta  (Caps  Colony),  1  ;  Dearaley  d.  BeoneU  (Ghent,  7  D«c  1876), 
6  Clnnet,  509.  —  Ed. 
1  Part  of  the  opinion  only  ia  given. — Ed. 
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Powlea,  2  SimoDs'  R.  194  (2  Cond.  Ch.  R.  378).  TblB  case  does 
Dot  necessarily  decide  tbis  point,  but  tbe  opinion  of  the  Vice  Ch&Qcellor 
expressly  recognizes  the  rule,  that,  although  the  rate  of  interest  stipu- 
lated ill  above  the  English  interest,  still  the  contract  will  not  be 
usurious,  unless  it  appear  to  be  a  contract  made  in  England  and  there 
to  be  performed.  Tbe  case  of  Harvey  v.  Archbold,  1  Ryan  &  Moody, 
184  (21  Eag.  C.  L.  729),  recognizes  more  expressly  the  same  doctrine. 
The  case  of  Depau  v.  Humphreys,  8  Martin,  1,  expressly  deddes,  that 
a  contract  made  in  one  country,  to  be  performed  in  anoUier,  where  the 
rale  of  interest  is  higher  than  at  the  place  of  entering  into  the  oontract, 
it  may  stipulate  the  higher  rate  of  interest.  Mr.  Justice  Story  recog- 
nizes the  elementary  rule,  above  alluded  to,  as  the  settled  law.  Con- 
flict of  Laws,  243,  246.  Similar  language  is  adopted  by  Mr.  Justice 
Thompson,  Boyce  v.  Edwards,  4  Peters' E.  Ill,  and  by  Mr.  Chief 
Justice  Taney,  in  Andrews  v.  Pond,  IS  Peters,  65,  and  by  Chancellor 
Walworth,  in  Hosford  v.  Nichols,  1  Paige,  220.  Much  the  same  is 
said  by  the  court  in  the  case  of  the  Bank  of  the  U.  S.  v.  Daniel,  12 
Peters,  32.  In  many  of  these  cases  the  question  alluded  to  was  not 
directly  before  the  court,  but,  by  all  tliese  eminent  jurists,  it  seems  to 
have  been  considered  as  one  of  the  long  settled  principles  of  the  law  of 
contract.  The  same  rule  of  damages  was,  in  tlic  case  of  Ek'ws  v.  the 
Blast  India  Company,  1  P.  Wraa.  395,  applied  to  the  t^frtious  conversiOQ 
of  a  ship  in  Ctilcutta,  the  court  making  the.  company  liable  for  tbe  value 
of  the  ship,  at  the  time  of  conversion,  and  the  India  rate  of  interest 
for  the  delay  of  the  payment  of  the  money.  Id  this  case  the  interest 
allowed  was  greater  than  the  English  interest 

When  the  contract  is  entered  into  in  one  country,  to  be  performed  in 
another,  having  established  a  lower  rate  of  interest  than  the  former, 
and  the  contract  stipulates  interest  generally,  it  has  always  been  held 
that  the  rate  of  interest  recoverable  was  that  of  tbe  place  of  perform- 
ance only.  It  is  expressly  so  decided  in  Robinson  v.  Bland,  2  Bur- 
row, 1077  ;  Fanning  v.  Consequa,  17  Johns.  511 ;  Schofleid  v.  Day,  20 
Johns.  E.  102. 

From  all  which  I  consider  tbe  following  rules,  in  regard  to  interest  on 
contracts,  made. in  one  country  to  be  executed  in  another,  to  be  well 
settled  :  1.  If  a  contract  be  entered  into  in  one  place  to  be  performed 
in  another,  and  the  rate  of  interest  differ  in  the  two  countries,  the  par- 
ties may  stipulate  for  the  rat«  of  interest  of  either  country,  and  thus  by 
their  own  express  contract,  determine  with  reference  to  the  law  of 
which  country  that  incident  of  the  contract  shall  be  decided.  2.  If  the 
contract,  so  entered  into,  stipulate  for  interest  generally,  it  shall  be  the 
rate  of  interest  of  the  place  of  payment,  unless  it  appear  the  par- 
ties intended  to  contract  with  reference  to  the  law  of  the  other  place. 
13.  If  the  contract  be  so  entered  into,  for  money,  paj'able  at  a  place  on  a 
day  certain,  and  no  interest  be  stipulated,  and  payment  be  delayed, 
interest,  by  way  of  damages,  shall  be  allowed  according  to  the  law  of 
the  place  of  payment,  where  the  money  may  be  supposed  to  have  been 
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required  bj-  the  o«ditor  for  use,  uid  where  be  might  be  aapposed  to 
have  borrowed  money  to  snpplj  the  defloency  than  ooouning,  and  to 
liave  paid  tbe  rate  of  interest  of  that  ooimtr}'.  This  ii  expreHely  reoog- 
nized  as  the  aettied  rule  of  law,  ia  r^ard  to  the  acceptor  of  a  bill, 
who  stands  is  the  place  of  tba  maker  of  these  notes.  8  Kent^e 
Com.  11&' 


ATER  V.  TILDEN.     T 
SnpRKHX  JuDicuL  CouRT  OF  Massachubkttb.    1860, 
[Bqnrted  16  Orag,  178.] 

AcTioM  of  contract  npon  this  promissory  note,  made  and  ini 
by  the  defendants :  "  1670.81.  New  Lebanon,  20th  June,  1857.  Six 
montbs  aft«r  date  we  promise  to  pay  to  tb#  order  of  ourselves  six 
hundred  and  seventy  dollars  and  eighty-one  oents,  value  received,  at 
Bank  of  America,  N.  Y.     Tilden  &  Co." 

The  parties  stated  the  following  case,  upon  which  the  Saperior  Court 
in  Middlesex  gave  judgment  for  the  defendanta,  and  tbe  plaintiflb 
appesled.* 

Hoar,  J.  The  pl&tntilfs  are  entitled  to  recover,  according  to  the 
agreement  of  parties,  the  principal  of  tbe  note,  with  intereat  at  such  a 
rate  as  the  law  will  allow.  That  rate  will  be  six  per  cent  Tiom  the 
maturity  of  the  note.  Tbe  interest  is  not  a  snm  due  by  the  contract, 
for  by  tbe  contract  no  interest  was  payable,  and  is  not  therefore 
affected  by  the  law  of  the  place  of  contract.  It  is  given  as  damages 
for  the  breach  of  contract,  and  mast  follow  the  rtile  in  force  within  the 
jurisdiction  where  the  judgment  is  recovered.  Grimahaw  v.  Bender, 
6  Mass.  157;  Eaton  r.  Melius,  7  Gray,  566;  Barringer  v.  King,  5 
Gray,  12.  The  contrary  rule  has  been  held  to  be  applicable  where  there 
was  an  express  or  implied  agreement  to  pay  Interest.  Winthrop  v. 
Carleton,  12  Mass.  4 ;  Von  Hemert  «.  Porter,  11  Met  220 ;  Lannsse 
V.  Barker,  3  Wheat.  147. 

Perhaps  it  woald  be  difficult  to  support  the  decision  in  Winthrop  v. 
Carleton  upon  any  sound  principle ;  because  the  court  in  that  case 
held  that  interest  coald  only  be  computed  fh>m  the  date  of  the  writ, 
thus  clearly  showing  that  it  was  not  oooeidered  as  due  by  the  contract, 
and  yet  adopted  the  rate  of  interest  allowed  at  tbe  place  of  the  contract. 
But  the  error  would  seem  to  be  in  not  treating  money,  paid  at  the 
Implied  request  of  another,  as  entitled  to  draw  interest  from  the  time 
of  payment 

>  Aee.  Oibbi  v.  Franont,  9  Ex.  S6;  Bk  parU  Haidelbach,  3  Low.  G2Si  Ballitter  v. 
Hunilton.  B  L«.  Aon.  401;  FanniDg  v.  Connqua,  17  Johns.  611;  fi«;moud  «.  H«uiai 
(French  Cua.  9  Jane,  1S80},  7  ClUD«t,  Se4.— Ed. 

*  Only  w  mnch  of  the  csm  u  deali  with  the  nta  of  intanot  i*  given.  —  Ea 
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Au  objection  to  adopting  the  role  of  the  rate  of  intereBt  in  the  Joris- 
dictioa  where  the  action  is  brought  as  the  measnre  of  damages  may  be 
irorthy  of  notice,  that  this  rule  would  allow  the  creditor  to  wait  until 
he  could  find  his  debtor  or  his  property  within  a  Jurisdiction  where  a 
much  higher  rate  of  interest  was  allowed  than  at  the  place  of  the  con- 
tract. But  a  debtor  could  always  Avoid  this  danger  by  performing  his 
contract ;  and  the  same  difficulty  exists  in  relation  to  the  actions  of 
trover  and  replevin. 

If  such  a  case  should  arise,  it  might  with  moie  reason  be  argued  that 
the  damages  should  not  be  allowed  to  exceed  those  which  would  have 
been  recovered  in  the  State  where  the  contract  was  made  and  to  be 
perfonned'  ' 


COMMERCIAL  JIATIONAL  BANK  v.  DAVIDSON.'^ 

SCPBEHE  COUBT  OF  ObEOON.      1889. 
lSep(rrUd  18  Oreg<ni,  67.] 

Tbatbb,  C.  J.*  .  .  .  It  is  stipulated  in  the  note  to  the  effect  that  If 
it  is  not  paid  at  maturity  the  makers  will  pay  ten  per  cent  additional  aa 
costs  of  coUectioQ.  ...  It  is  my  opinion  that  a  clause  in  a  promissory 
note,  in  the  form  of  the  stipulation  in  question,  is  not  valid,  and  should 
not  be  enforced.  .  .  . 

Counsel  for  the  respondent  insists  that  the  stipuIaUon  to  pay  the 
additloual  sum  contained  in  the  note  in  suit  was  valid  and  binding  in 
the  Territory  where  the  note  was  executed,  and  that  therefore  it  should 
be  upheld  in  this  State.  As  a  general  rule,  the  law  of  the  place  where 
contracts  merely  personal  are  made,  governs  as  to  their  nature,  obli- 
gation, and  construction.  But  I  do  not  think  that  rule  applies  to  an 
agreement,  the  obligation  of  which  does  not  arise  until  a  remedy  is 
sought  upon  the  contract,  to  which  it  is  only  anxiliary.  In  regard  to 
snoh  agreements,  the  law  of  the  place  where  they  are  attempted  to  be 

1  See  Kop«lke  v.  Eopelke,  112  Ind.  4S6. 

In  Meyer  v.  Eates,  1S4  Uui.  i57,  tiS,  Fibld,  C.  J.,  said  :  "In  deteimimng  the 
measure  of  daoiagea  the  Erst  queation  is  whether  the  contract  is  to  be  governed  by  tha 
kw  of  Musftchuaetts  or  by  the  Ian  of  the  kiagdom  oF  Sucony.  We  think  thnt  it  IB 
to  be  governed  by  the  law  of  MnseachnRetts.  The  coDtrsct  wu  aigiiad  in  Maas&chosetts 
and  sent  to  the  plaintifT  at  Leipzig,  Saiany ;  it  did  not  become  ■  contract  untU  the 
plaintiff  accepted  it  and  notified  the  defendants  of  each  acceptance,  which  he  did  b; 
telegram  eent  to  them  at  Boston.  Lewis  v.  Browning,  130  Msaa.  173  ;  Piue  v.  Smith, 
11  Gray,  33  ;  Hill  v.  Chase,  14S  Uass.  129.  The  contract  relates  to  what  la  to  be  done 
by  the  defendants  in  the  United  States  of  America  ;  the  defendants  are  described  a« 
J' of  Boston,  Mass.,  U.  S.  A.,'  and  the  date  of  the  contnKt  is  Boston.  We  thinic 
Ithat  it  fjini'  *"  regarded  as  ^  (^pitr^-t  *-  >-  pfrf-rrmri'^  '"  Wf.a.i.t.iujtt.^  ^gj,^  tJuU^ 
llaff  ciF  ^HMBi-hiitj-tfa  w'k'M-h  is  also  the  UmjiL  the  forsmLPinst  delermtne.the  dunage* 
Ito  be  recoTerBd  in  the  action."  —  Ed. 

■  Only  so  maoh  of  the  opinion  as  deals  with  the  qnestion  of  costa  is  given.  —  Ed, 
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enrorced,  I  should  suppose,  would  prevail.  This  agreement  was  to  pay 
the  additional  percentage  as  costs  for  collection  of  the  note,  and  if  the 
courts  where  the  note  was  executed  would  have  enforced  the  agree- 
ment, it  does  not  follow  that  the  courts  of  another  Jurisdiction  are 
bound  to  do  so.  The  effect  of  the  agreement  was  to  provide  for  an 
increase  of  costa,  which  are  only  incidental  to  the  judgment,  and  the 
allowance  of  which  must  necessarily  depend  upon  the  law  of  the  forum. 
A.  stipulation  in  a  note  made  in  Utah  Territory,  provfding  that  in  an 
action  on  the  note  the  pluntiff,  ia  case  of  a  recovery,  should  be  entitled 
to  double  oosta,  might  be  considered  valid  under  the  laws  of  that  Ter- 
ritory, and  enforceable  in  its  courts ;  but  that  certainly  would  not  ren- 
der it  incumbent  upon  the  courts  of  this  State,  in  an  acUon  npon  such 
note,  to  award  double  costs.' 

»  Jet.  BtcmUj  Co.  p.  Eyw,  M  Heb.  607,  64  N.  W.  8SS.  —  En. 
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CASES  ON  THE  CONFLICT  OF  LAWS. 


PART  m. 

THE  CREATION   OF  RIGHTS. 


CHAPTER  VI. 

PEBSOKTAL  RIGHTS. 


SECTION   I.         ^ 


mancKAh  pbotciflh. 


Stoet  ok  the  Comflict  or  Laws  (1834),  8§  IB,  20,21,  22,  23,26, 
S5.  —  Every  natjon  poBseBses  an  exclusive  sovereignty  and  Jurisdiction 
within  its  own  territory.  The  direct  consequence  of  this  i-ule  is,  tbat 
the  laws  of  every  State  affect,  and  bind  directly,  all  property,  whether 
reul  or  personal,  vithin  Its  territory ;  and  all  persona  who  are  resident 
within  it.  whether  natural  bom  subjects  or  aliens ;  and  also  all  con- 
tracts made,  and  acts  done  within  it.  A  State  may,  therefore,  regu- 
late  the  manner  and  Gircumslances  under  which  property,  whether 
real  or  personal  or  in  action,  within  it  shall  be  held,  transmitted, 
bequeathed,  or  transferred,  or  enforced ;  the  condition,  capacity,  and 
state  of  all  persons  within  it ;  the  validity  of  contracts,  and  other 
acts,  done  within  it ;  the  resulting  rights  and  duties  growing  out  of 
these  contracts  and  acts ;  and  the  remedies,  and  modes  of  adminis- 
tering Justice  in  all  cases  calling  for  the  interposition  of  its  tribunals 
to  protect,  vindicate,  and  secure  the  wholesome  agency  of  its  own 
laws  within  its  own  domains. 

No  State  or  nation  can,  by  its  laws,  directly  affect  or  bind  property 
out  of  its  own  territory,  or  persons  not  resident  therein,  whether  they 
are  natural  bom  subjects  or  others.  This  is  a  natural  consequence  of 
the  fliBt  proposition ;  for  it  would  be  wholly  incompatible  with  the 
eqnality  and  exclusiveness  of  the  sovereignty  of  any  nation  that  other 
nations  should  be  at  liberty  to  regulate  either  persona  or  things  within 
its  territories.     It  would  be  equivalent  to  a  declaration  tJiat  the  bot- 
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ereignty  over  a  territory  was  never  exclusive  in  any  nation,  but  only 
<K>ncurrent  wltb  that  of  all  nations ;  tliat  each  could  legislate  for  all, 
and  none  for  itself;  and  that  all  might  eBtabliah  rules,  which  none 
were  bound  to  obey. 

Although  the  laws  of  a  nation  have  no  direct  binding  force  or 
effect,  except  upon  persona  within  its  territories,  yet  everj* nation  has 
a  right  to  bind  itn  own  subjects  by  its  own  laws  in  everj-  other  place. 
Ta  one  sense,  this  exception  may  be  admitted  to  be  correct,  and  well 
founded  in  the  practice  of  nations ;  in  another  sense  it  is  incorrect,  or, 
at  least,  it  requires  qualiScation. 

No  nation  is  bound  to  respect  the  laws  of  another  nation,  made  in 
regard  to  subjects  who  are  non-residents.  The  obligatory  force  of 
sncb  laws  cannot  extend  beyond  its  own  territories.  And  if  such  laws 
are  incompatible  with  the  laws  of  the  country  where  they  reside,  or 
interfere  with  the  duties  which  they  owe  to  the  country  where  they 
reside,  they  will  be  disregarded  by  the  latter.  Whatever  may  be  the 
obligatory  force  of  such  laws  upon  such  persons,  if  they  should  return 
to  their  native  country,  they  can  have  none  in  other  nations  where 
they  reside.  They  may  give  rise  to  personal  relations  between  the 
sovereign  and  sobjects,  to  be  enforced  in  his  own  domains;  but  they 
do  not  rightfully  extend  to  other  nations.  Clauduntvr  territorio.  Nor, 
indeed,  is  there,  strictly  speaking,  any  difference  in  this  respect 
vhetber  such  laws  concern  the  persons  or  the  property  of  native 
subjects.  A  State  has  just  as  much  intrinsic  right,  and  no  more,  to 
give  to  its  own  laws  an  extraterritorial  force,  as  to  the  property  of  its 
subjects  situated  abroad,  as  it  has  in  relaUon  to  the  persons  of  its 
subjects  domiciled  abroad.  That  is,  as  sovereign  laws,  they  have  do 
obligation  or  power  over  either.  When,  therefore,  we  speak  of  the 
right  of  a  State  to  bind  its  own  native  subjects  everywhere,  we  speak 
only  of  its  own  claim  and  exercise  of  sovereignty  over  them,  and  not 
of  its  right  to  compel  or  require  obedience  to  such  laws  on  the  part  of 
other  nations.  On  the  contrary,  every  nation  has  an  exclusive  right  to 
regulate  persons  and  things  within  its  own  territory  according  to  its 
own  sovereign  will  and  polity. 

I  From  these  two  maxims  or  propositions  there  flows  a  third,  and  that 
is,  that  whatever  force  and  obligation  the  laws  of  one  oountrj'  have  in 
another,  depends  solely  upon  the  laws  and  municipal  regulations  of 
the  latter  ;  that  is  to  say,  upon  its  own  proper  jurisprudence  and  polity, 
and  upon  its  own  express  or  tacit  consent. 
The  Jurists  of  continental  Europe  have  with  uncommon  skill  and 
acntenesB  endeavored  to  collect  principles  which  ought  to  regulate 
this  subject  among  all  nations.  But  it  is  very  questionable  whether 
their  success  has  been  at  all  proportionate  to  their  labor,  and  whether 
their  principles,  if  universally  adopted,  would  be  found  either  conven- 
ient or  desirable  under  all  circumstances. 

The  true  foundation  on  irbich  the  administration  of  international 
law  must  rest  is,  that  the  rales  which  are  to  govern  are  those  which 
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arise  from  mutual  interest  and  utility,  from  a  sense  of  the  inconven- 
iences nbich  would  result  from  aoontrary  doctrine,  and  fiY>m  a  sort 
of  moral  necessity  to  do  justice  in  order  that  justice  may  he  done  to 
us  in  return. 

DiCBT  OH  THE  THE  CONFLICT  OF  Laws  (1S96),  p  25.  —  The  object 
for  which  courts  exist  is  to  give  redress  for  tbe  infi-ingement  of 
rights.  No  conrt  intends  to  confer  upon  &  plaintiff  new  rights,  ex- 
cept in  so  far  as  new  lights  may  be  necessary  to  compensate  for,  or 
possibly  to  guard  against,  the  infringement  of  an  existing  right.  Tbe 
basis  of  a  plaintiff's  claim  is  that,  at  the  moment  of  his  coming  into 
court,  he  possesses  some  right,  e.  g.,  a  right  to  the  payment  of  £20, 
wbich  has  been  violated ;  tbe  bringing  of  an  action  implies,  in  shorty 
the  existence  of  a  rigbt  of  action.  When,  therefore,  A  applies  to 
an  English  court  to  enforce  a  right  acquired  in  France,  be  must 
in  general  show  that,  at  the  moment  of  bringing  his  action,  be 
possesses  a  right  which  is  actually  acquired  under  French  law,  and 
which  be  could  enforce  against  the  defendant  if  he  sued  the  defendant 
in  a  French  court.  A  complains,  for  example,  of  the  non-payment  of 
a  debt  contracted  by  X  in  Paris,  or  seeks  dami^es  for  an  assault  com- 
mitted on  liim  by  X  in  Paris.  To  bring  himself  witbin  the  principle 
we  are  considering,  he  must  show  that  his  right  to  payment  or  to 
damages  is  actually  acquired.  He  must  show  that  tbe  debt  is  dne 
under  French  law,  or  that  the  assault  is  an  offence  punishable  by 
French  tribunals.  English  law  does  not,  speaking  generally,  apply  to 
transactions  occurring  out  of  England ;  henoe  tbe  foundation  of  A's 
claim  is  that  he  wishes  to  enforce  rights  actually  obtained  in  France, 
and  he  will,  as  a  rule,  fail  to  make  out  his  case  unless  he  can  show 
that  the  grievance  of  which  he  complains  is  recognized  as  such  by 
French  law,  or,  in  other  words,  unless  he  can  show  a  right  to  redress 
recognized  by  the  law  of  France. 

'Wliether  such  a  rigbt  actually  exists,  i.  e.,  whether  A  has  an  "  ao- 
qnired  right,"  la  a  matter  of  fact  depending  upon  the  law  of  France 
and  upon  the  drcumstaoces  of  the  case. 

FiiLBT,  '*  EesM  d'un  syst^me  gi^n^ral  de  solution  des  conflits  des  lols  " 
(1891),  21  Clunet,  417,  711.  — Whenever  the  question  is  raised  as 
to  the  international  nature  of  a  law,  one  of  two  answers  must  l)e  given  ; 
the  law  may  be  either  territorial  or  extra tenitorial.  It  may  be  terri- 
torial, and  then  every  one  in  tbe  country  is  submitted  to  its  Jurisdiction 
without  distinction  between  natives  and  foreigners  domiciled  or  not 
domiciled,  bat,  upon  tlie  other  band,  on  leaving  tbe  country,  each 
ceases  to  owe  it  obedience ;  or  it  may  be  extraterritorial,  and  the 
contrary  effect  produced ;  where  upon  once  being  applied  to  a  person 
(by  virtue  of  his  nationality  or  his  domicil,  opinions  differ)  the  law 
follows  him  everywhere.  .  .  . 

Law  should  oom bine,  and  always  does  combine,  certdn  oharacteristioa 
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which  are  indispensable  to  its  effect,  quslitiea  without  which  it  woald 
have  no  reason  for  exiatence.  .  .  .  We  sball  notice  here  but  two, 
the  onl}'  important  qualities  from  an  international  point  of  view, 
but  of  the  utmost  importance :  continuity  and  generality  of  application. 
When  we  say  that  law  is  by  its  nature  continuous,  we  mean  that  its 
aathority  should  be  uninterrupted ;  from  the  day  of  its  promulgation  to 
the  day  of  its  repeal  the  law  must  always  be  heard  and  obeyed.  .  .  . 
It  is  just  as  necessary  that  every  law  should  be  general  in  application 
to  its  subjects.  .  .  .  Order  is  necessary  to  every  State,  and  order 
exists  in  the  domain  of  law  only  in  so  far  as  the  law  is  applied  without 
distinction  to  every  person  within  the  limits  of  the  State.  .  .  . 

From  an  international  point  of  view,  continuity  necessarily  implies 
extraterritoriality,  generality  of  application,  territoriality.  .  .  .  For 
a  law  to  be  truly  continuous,  it  must  apply  under  all  circumstaDces 
to  the  person  subject  to  it,  it  must  follow  him  abroad  when  he  leaves 
his  country,  and  it  must  rule  all  his  affairs  there  as  well  as  in  bis 
own  country.  .  .  4  To  take  the  common  example  of  a  law  of  capacity : 
suppose  it  ceases  to  apply  to  a  person  when  he  leaves  his  own  country, 
or  thst  it  only  remains  inapplicable  to  such  of  the  person's  property  as 
is  situated  in  a  foreign  countrj',  and  it  will  he  clear  that  the  law  misses 
its  object  because  it  misses  continuitj'  of  effect.  .  .  .  One  ma  see  that 
if,  in  the  case  of  the  same  person,  a  period  of  complete  incapacity 
is  followed  by  a  period  of  limited  capacity,  all  the  results  that  the 
legislator  might  attain  by  the  rules  be  established  will  be  forever 
compromised  by  the  breach  of  continuity  which  will  be  produced  in 
the  application  of  the  rule.  In  the  same  way  generality  is  inseparable 
trom  territoriality.  .  .  .  That  order  which  it  is  the  object  of  the  law 
to  establish  would  not  exist,  unless  all  matters  within  the  control 
of  the  society  which  la  ruled  by  the  law  were  equally  subject  to 
its  provisions.  .  . 

Kow  let  us  see  what  would  happen  if  each  State  in  administering 
justice  should  carry  the  consequences  of  this  situation  to  its  logical 
concluaion.  ...  No  State  would  then  suffer  the  application  of  any 
foreign  law  in  its  territory.  Trusting  in  the  generality  of  its  own  law, 
and  the  territoriality  which  l<^cally  flows  from  it,  the  State  would  as- 
sert its  authority  in  all  foreign  interests  which  asked  aid  of  its  Justice. 
But  on  the  other  hand,  by  a  deduction  drawn  from  the  character  of 
continuity  and  extraterritoriality,  equally  belonging  to  it,  it  would 
apply  ita  own  law  alao  to  the  interests  of  its  own  aubjectd  in  foreign 
lands.  One  must  conclude  that  the  harmony  which  should  exist 
between  the  laws  of  various  countries  can  be  obtained  only  through 
a  sacrifice.  ,  .  . 

The  solution  of  this  question  cannot  depend  in  every  case  on  the 
will  or  the  fancy  of  the  one  who,  as  jurisconsult,  or  as  judge,  has  it 
to  solve.  In  other  words,  tlie  territoriality  or  the  extraterritoriality  of 
laws  cannot  be  abandoned  to  arbitrary  will,  or  as  we  say,  in  terras 
at  once  fitter  and  more  classic,  to  the  comity  of  nations.  .  .  .     We 
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muBt  discover  some  law  of  harmony,  choose  iadiffereutly  or  for  simple 
reasons  of  equity,  either  the  territoriality  of  laws  or  their  extraterri- 
toriality;  find  theprincipleof  harmony  which  will  destroy  as  little  as  pos- 
sible the  useAil  effect  of  the  law,  or  io  other  words  leave  intact  as  great 
pait  as  possible  of  the  authority  of  law.  .  .  .  Let  us  suppose  a  conflict 
on  the  age  of  majority,  ■□  our  country'  twenty-one  years,  but  by  the 
foreign  personal  law  of  the  party  twenty-Bve  years.  The  French  jufigc 
has  before  him  two  solutions,  two  means  of  putting  an  end  to  conflict 
and  establishing  hbrmony ;  to  apply  the  local  law  by  virtue  of  its  terri- 
toriality, or  the  {personal  law  of  the  foreigner  by  virtue  of  its  extraterri- 
toriality. Each  of  the  solutions  has  its  advantages  and  disadvantages. 
The  first  is  more  favorable  to  the  public  order  and  credit;  if  it  is 
adopted,  every  one  within  the  territory  will  be  of  age  at  twenty-one 
j'ears,  and  one  will  never  have  to  suspect  hidden  facta  which  may  lead 
to  the  application  of  a  foreign  law.  On  the  other  hand,  it  will  have  the 
disadvantage  that  the  foreigner  in  question  will  suddenl}'  come  of  age 
upon  crossing  the  boundary  of  the  country.  The  other  solatioo  would 
have  neither  this  disadvantage  nor  the  corresponding  advantage.  Can 
one  suppose  that  a  Judge,  if  not  bound  by  any  provision  of  positive 
law,  could  hesitate  between  the  two?  'Die  experience  of  the  past 
answers  the  question  clearly.  Hesitation  is  impossible,  because,  of  the 
two  BolutionB,  the  first  in  return  for  a  slight  advanti^^e  involves  a 
disadvantage  which  almost  totally  destroys  the  utility  of  such  a  law. 
What  is  the  nse  of  prolonging  minority  until  a  given  age,  if  the.  minor 
may  by  a  journey  ft-ee  himself  from  the  incapacity?  Such  a  solution 
reduces  almost  to  naught  the  authority  of  the  law  ou  this  point,  whilst 
the  other  solution  maintains  the  chief  and  essential  features  of  its 
authority,  and  sacrifices  only  a  territorial  effect  of  little  importance 
in  this  connection.  .  .  .  The  great  school  of  "  statutariea  "  thought 
that  the  international  efibct  of  taws  should  depend  on  their  object; 
meaning  by  this  ambiguous  word,  object,  the  person  or  thing  which 
is  directly  and  immediately  affected  by  the  law.  We  thus  reach  the 
essential  distinction  between  the  two  classes, — real  laws  which  were 
territorial,  and  personal  laws  reoognized  as  extraterritorial,  —  bo  com- 
pletely that  the  two  expressions  were  synonymous.  .  .  .  The  extra- 
territorial application  of  laws  relative  to  the  person  did  not  cease 
to  cause  them  doubt  and  even  remorse.  They  accepted  it,  but  usually 
in  spite  of  themselves ;  as  is  sufficiently  proved  by  the  eagerness  with 
which  they  recurred  to  territoriality  whenever  on  the  slightest  pretext 
they  deemed  themselves  authorized  to  do  bo.  In  fine,  the  distinction 
mode  by  this  school,  even  supposing  it  applicable  to  the  facts 
(which  the  invention  of  "statutes  mixed"  shows  to  be  doubtful) 
had  no  principle  behind  it;  this  error  was  its  greatest,  bnt  it  was 
irremediable.  .  .  . 

One  cannot  deny  that  the  essential  feature  of  law  is  its  social  object. 
If,  in  fact,  one  analyzes  tho  idea  of  law  in  any  one  of  its  applications, 
one  necessarily  reaches  this  first  concluBion,  that  taw  is  always  the  means 
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emplo3'ed  bj  th«  legislator  to  re&ch  a  determined  aocial  object.  .  .  . 
The  object  of  a  law  ia  not  the  immediate  effect  it  tia§  in  view :  that  is 
the  very  content  of  the  law,  the  means  employed  by  the  l^islator  to 
reach  the  object,  not  the  object  itself.  .  .  .  The  Bocial  object  to  be 
attained  ia  the  raison  d'etre  of  the  law,  gives  it  its  distinctiTQ  character- 
istics, assigns  it  its  period ;  is  it  not  logical,  therefore,  to  conjecture 
that  its  international  effect  should  be  measured  by  its  social  object? 
Sucb  ia  in  fact  the  rule  we  propose.  We  know  that  laws  ate  by  nature 
at  once  territorial  and  extraterritorial,  that  tliey  may  in  international 
relations  preserve  but  one  of  these  characters ;  we  think  that  in  eacb 
case  the  choice  of  character  should  be  determined  by  considering  the 
social  object  of  the  law.  We  shall  declare  territorial  all  laws  the  object 
of  which  could  not  be  attained  if  in  each  country  they  did  not  apply  as 
well  to  foreigners  aa  to  citizena ;  extraterritorial  all  lawa  the  object  of 
which  requires  that  they  should  follow  everywhere  the  person  who  cornea 
under  the  force  of  their  provisions.  In  every  case,  then,  we  shall  consult 
the  social  object  of  the  law  under  examination  i  that  will  be  the  only 
key  to  the  problem  of  conflicts,  the  rule  by  which  we  shall  resolve 
whether  a  law  should  be  regarded  as  territorial  or  extraterritorial.  .  .  . 

Like  the  needs  which  it  is  their  purpose  to  aatisfj',  laws  can  have  one 
only  of  two  objects  :  to  protect  the  private  interests  of  individuals,  or 
to  aeoure  the  conditions  of  existence  and  the  functional  operations  of 
the  body  politic.  That  ia  their  social  object,  the  reault  to  wiiich  they 
tend ;  a  result  which  concerns  the  legislator  only  by  reason  of  the  in- 
fluence it  exercisea  on  the  condition  of  society.  To  the  first  category 
will  belong  lawa  which  have  for  their  end  to  place  the  individual  in  the 
poaition  moat  favorable  for  hia  development  and  preaervation ;  such  are 
lawa  of  the  family,  whii^  have  for  end  to  establish  in  the  persona  con- 
cerned a  unity  of  interests  and  reaponsibtUties  conforming  to  their 
natural  affinities ;  in  the  same  way,  laws  which  have  for  end  to  advise, 
to  gnide  those  who  cannot  look  out  for  themaelves ;  finally,  those  which 
will  have  the  good  result  of  aaving  one  from  his  own  devices.  To  the 
same  category  belong  laws  destined  to  assure  to  every  one  the  fruits  of 
his  toil.  The  aeoond  class  of  laws  is  made  up  of  those  which  have  for 
their  end  to  determine  the  general  conditions  of  society ;  one  will  gen- 
erally recognize  them  easily  by  the  circumstance  that  within  the  borders 
of  a  country  they  interest  all  persons  equally,  whatever  their  condition, 
because  the  interest  of  each  one  in  having  tbem  observed  is  the  same 
as  the  interest  all  have  in  the  maintenance  of  the  political  body  based 
upon  tbem.  .  .  . 

Laws  for  individual  protection  should  be  extraterritorial.  This  is  in 
fact  implicitly  included  in  the  very  idea  of  protection.  For  protection 
to  be  efficacious  it  must  be  complete,  or,  to  return  to  familiar  terms, 
continuous.  It  should  be  continuous  in  time  and  apace ;  suffler  no 
interruption,  for  one  moment  of  interruption  always  compromises,  and 
may  suffice  to  ruin  the  effect  of  long  continued  protection.  It  must  be 
continuous  in  apace,  by  which  we  underatand  that  the  person  should 


,v  Google 


SKCT.  l]  general  FBINCIFLZS.  7 

be  protected  everj'where;  and  if,  tis  often  happeus,  he  owns  goods  in 
several  coiiiUries,  thus  subjected  in  fact  to  several  different  sovereign- 
ties, tbe  law  which  protects  him  should  extend  to  all  his  interests  in 
spite  of  difTefencea  in  tbe  laws  which  complicate  matters.  All  pro- 
tection is  armor,  which  does  not  fulQl  its  ofQce  anless  It  is  without 
flaw.  ... 

Laws  for  the  security  of  society  include  all  provisions  deemed  by  the 
legislature  necessary  to  the  existence  of  the  State,  and  to  the  perform- 
auce  of  its  various  functions.  It  is  of  tbe  first  impoitance  that  within 
u  country  all  wills  without  exception,  includiDg  both  natives  and  for- 
eigners, should  yield  obedience  to  laws  for  the  security  of  society. 
These  laws  are  imposed  on  citizens  only  because  they  are  absolutely 
requisite  for  the  interest  of  society;  tliose  sacrifices  of  interest  re> 
quired  of  citizens  may  all  the  more  be  required  of  foreigners,  mere 
guests.  .  .  . 

Does  a  law  have  in  view  individaal  interests  or  the  interests  of 
society?  Supposing  it  to  be  applied,  is  it  the  individual  to  whom  it  is 
applied  who  will  he  benefited,  or  is  it  society  as  a  whole?  .  .  .  One 
may  ask  (which  amounts  to  the  same  thing)  whether  an  individual  or 
the  body  [ralitic  would  suffer  loss  by  its  repeal  or  non-enforcement.  .  . . 

A  third  method  may  be  usefhlly  employed  in  the  most  embarrassing 
cases.  When  a  law  has  been  made  for  the  >purpose  of  the  security  of 
society,  all  citizens  profit  equally  every  time  it  is  applied ;  if  it  has 
been  made  for  the  protection  of  individuals,  those  benefit  by  it  directly 
who  enjoy  the  rights  it  creates,  and  the  common  good  is  only  an  in- 
direct and  minor  consequence  of  the  good  of  those  individuals.  Let  us 
consider  blether  two  doctrines,  the  right  and  the  lack  of  right,  respec- 
tively, to  establish  paternity.  They  seem  equally  to  concern  the  State 
and  individuals.  Tbe  law  which  authorizes  the  establishment  of  pater* 
nity  may  seem  to  be  a  law  for  the  security  of  society,  for  it  facilitates 
the  natural  classification  of  individuals ;  but  it  is  easy  to  see  that  society 
derives  advantage  from  its  provisions  only  as  a  resnlt  of  the  fortunate 
effect  which  ite  application  has  upon  the  condition  of  tbe  parties.  To 
tlie  legitimate  child  it  is  a  matter  of  entire  indiSerenoe.  On  the  other 
hand,  the  law  which  forbids  it  has  evidently  been  passed  not  out  of 
favor  to  the  seducer,  but  by  reason  of  a  quite  legitimate  fear  of  the 
scandal  which  such  suits  cause.  No  one  can  claim  an  individual  in- 
terest in  the  application  of  this  law,  but  all  the  members  of  society  have 
an  equal  interest  in  its  being  observed  ;  the  interest  is  entirely  political, 
and  the  rale  should  be  regarded  as  territorial. 
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SECTION  II. 

CAPACITT, 


MALE  V.  ROBERTS.  "T 
Niai  Pbittb,  Of  THE  Common  Flkas.  1800. 

\BepOrUd  3  'Etpinaue,  163.] 

AssDHFsrr  for  money  paid,  laid  out,  &Dd  expended,  to  the  use  of  the 
defendant  i  mooey  lent  and  advanced,  with  the  other  commoa  money 
counts. 

Flea  of  the  general  issue. 

The  case,  ae  opened  by  the  plaintiff's  counsel,  was,  that  the  plaintiff 
and  the  defendant  were  performers  at  the  Royal  Circus.    While  Uie 
company  were  performing  at  Edinburgh,  in  Scotland,  the  defendant 
had  become  indebted  to  one  Cockbum,  for  liquors  of  different  Borts, 
with  which  Cockburn  had  furnished  him ;  not  having  disohai^ed  the 
o'  debt,  and  it  being  suspected  that  the  defendant  was  atwut  to  leave 
^*       Scotland,  Cookburn  arrested  him,  by  what  is  there  termed  a  Writ  of 
V  I  Fng^,  the  object  of  which  is  to  prevent  the  debtor  from  absconding. 

. ,      \  ^t^^  I     The  defendant  being  then  unable  to  pay  the  money,  the  plainUff  paid 

.    t  ,f^  ,  I  it  for  him ;  and  he  was  litierated.    The  present  action  was  brought  to 

A>^  /    *  \  I  recover  the  money  so  p^d,  as  money  paid  to  bis  use. 

'.  ,  ,^^'  The  defence  relied  upon  was,  that  the  defendant  was  an  infant  when 

.  the  money  was  so  advanced. 

Lord  Eldon.  It  appears  fVom  the  evidence  in  this  cause,  that  the 
cause  of  action  arose  in  Scotland ;  the  contract  mnst  be  therefore 
governed  by  the  laws  of  that  country  where  the  contract  arises. 
Woald  infancy  be  a  good  defence  by  the  law  of  Scotland,  had  the 
action  been  commenced  there? 

Seat^  Sergeant,  for  the  defendant,  contended,  that  the  contract  was 
to  be  governed  by  the  laws  of  England  ;  in  which  case,  the  plaintiff 
could  recover  for  necessaries  only.  That  at  all  events  it  should  not 
be  presumed  that  the  laws  were  different ;  and  as  it  appeared  that 
the  debt  did  not  accrue  for  necessarieB,  the  plaintiff  could  neither 
recover  on  the  coonts  for  money  paid,  or  for  money  lent  to  an 
infant 

JjOBD  Eldoh.  What  the  law  of  Scotland  ia  with  respect  to  the  right 
of  recovering  against  an  infant  for  necessariea,  I  cannot  say ;  but  if 
the  law  of  Scotland  is,  that  such  a  contract  as  the  present  could  not  be 
enfbrced  against  an  infant,  that  should  have  been  given  in  evidence; 
and  I  hold  myself  not  warranted  in  saying  that  such  a  contract  is  void 
by  the  law  of  Scotland,  because  it  is  void  by  the  law  of  England.     The 
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l|^ai  ^f  tha  ivynn^'y  w'"'''''  the  coDtract  arose,  must  govern  the  coDtr&ct ; 
and  what  that  law  is,  ehould  be  given  in  evidence  to  me  an  a  fact,     ^o 
Buuh  evidence  has  been  given  ;  and  I  cannot  take  the  fact  of  what  that 
law  is,  without  evidence. 
The  plaintiff  failed  in  proving  his  case,  and  was  nonsuitod.^ 


COOPER  V.  COOPER.     T" 
HocsB  or  I/ORDB  (SeoTCH  Appsal).   1888.  '. 

[Rtporltd  13  Appeal  Catet.  88.]  /.('"' 


Lord  Halsburt.  L.  C*     My  Eiorda,  in  this  case  the  appellant,  thei-^-- 
'  of  a  domiciled  Scotchman,  seeks  to  set  aside  an  antenuptial!      :^ 


,.A.' 


contract  executed  by  her  on  the  day  of  her  marriage-  +-'     '■       I  ^ 

A  question  has  heen  raised  whether  the  contract  was   not  in  fact     v^<-*''''\ 
executed  after  the  celehratJon  of  the  marriage ;  but,  without  minutely   \ 
considering  the  evidence,  I  am  satisfied  with  the  conclusion  of  the  Lord 
Ordinnry,  that  the  contract  was  executed  before  the  marriage,  a  con- 
chision  which,  indeed,  is  but  feebly  contested  on  the  other  side. 

A  Scottish  widow  is  entitled  to  her^W  relictce  and  to  her  terce, 
unless  they  have  been  discharged ;  and  the  appellant  seeks  to  remove 
t  e  bar  to  these  rights  by  setting  aside  the  contract  in  question  which, 
if  unimpeached,  discharges  these  rights. 

My  Lords,  I  think  there  has  been  some  slight  confusion  Isetween  the 
question  what  forum  can  decide  the  controversy  between  the  parties  t    W  -  ^ 

and  what  law  that  forum  should  administer  in  deciding  it    Now  it  is l^*'''''       i  .'    . -■ 
admitted  that  the  app.  llsnt  was  a  domiciled  Irishwoman  at  the  time  she  fi\>^—-  ' 
executed  the  instrument  in  question.    It  is  admitted  she  was  a  minor ; 
and  apart  altogether  from  the  remedy  peculiar  to  Scottish  Jurisprudence 
of  setting  aside  a  contract  which  operates  to  the  enorm  lesion  of  a 
minor,  a  question  U   be  determined  in  a  great  measure  by  the  position  .    \ 

of  the  parties  and  the  pr     1  ;ionB  of  the  contract  itself,  the  first  question,  ix  -.yc"' '      '^ 
arises  here  whether  a  domiciled  Iri^hv.oman  could  bind  herself  at  all,  |  T'  "^ 
while  a  minor,  by  a  contract  executed  in  Ireland. 

There  can  be  no  doubt  as  to  what  would  be  the  rule  of  English  law 
in  this  respect.  The  line  of  cases  which  were  brought  to  your  Lord- 
ships' attention  upon  the  sublect  of  provisions  whereby  the  common 
taw  right  of  dower  was  extinguished  seem  to  me  beside  any  question  in 
this  case.  The  statute  created  the  power  of  extinguishing  the  right  to 
dower,  and  Courts  of  Equity  have  &om  time  to  time  considered  and 

1  Ace.  U.  S.  D.  Gsrlinghoiue,  i  Bed.  194  (Kinble) ;  Appeal  of  Hue;,  1  Giant  Ctu. 
01.  See  Thompson  p.  Ketcham,  8  Johoi.  190 ;  where  it  was  Maumed  that  the  lav  of 
the  place  of  coattactiDg  goremed,  bat  in  the  absence  of  evidence  that  defendant  was 
bj  that  law  incapable  the  plaintiff  recovered.  —"Ed. 

■  Partt  of  the  opiaiont  onlj  an  given.  —  Elk 


,v  Google 


10  COOPEH  V.   COOPKE.  [CHAP.  TL 

acted  Dpon  their  viev  how  far  the  provisioa  for  the  wife  has  complied 

with  the  conditions  of  tlie  statute ;  but  such  cases  have  no  relation  to 

the  questioD  of  ft  minor's  capacity  by  bis  or  her  act  to  part  with  rights 

with  whicli  the  law  would  otherwise  invest  them.    None  of  these  chsca 

•  J    V  relate  to  the  question  of  incapacity  to  contract  by  reason  of  minority, 

'_    >  V  ' :  '.^  "  1  and  the  capacity  to  contract  ia  r^ulatcd  by  the  law  of  domicil.      Stor^- 

'■''        ,    ;  *■  has  with  his  usual  precision  laid  down  the  rule  (Conflict  of  Laws,  S  64) 

\   \  *>>-.  Mi^  that  if  a  person  i   uoder  an  incapacity  to  do  any  act  by  the  law  of  Ijis 

domicil,  the  act  when  done  there  will  be  governed    by  the  same    law 

wherever    its   validity   may   oome    into   contestation    with   any   otlier 

country :  quando  lex  in  personam  dirigitur  reapidendnm  est  ad  leges 

itlius  civitatis  quie  personam  habet  subjectam. 

There  is  an  unusual  concurrence  in  this  view  amongst  the  writers  on 
iDtemational  law :  qua  letate  minor  contrahere  poaait  et  ejusmodi 
respicere  oportet  ad  legem,  cujuaque  domicilii :  Burgundus,  Tract  2, 
n.  6.  C'est  ainsi  que  la  majoritii  et  la  minority  du  domicile  ont  lieu  par- 
toot  mSme  pour  les  biena  situcs  ailleurs :  1  Boullenoia,  Princip.  Gen.  6. 
Quotiescunque  de  liabilitate  ant  de  inhabilitate  persouamm  quieratur, 
totjes  domicihi  legea  et  statuta  apeotanda :  D'Argentr^  So  also  J. 
Voet :  Quoties  in  qutestione,  an  quis  minor  vel  majorenois  ait,  obtinait^ 
id  dijudicaDdnm  esse  ex  lege  domicilii ;  ait  ut  in  loco  domicilii  minor- 
s  ^  eonis,  nbique  terraram  pro  tali  habendus  ait,  et  contra. 
'>^'i'~    ""i  It  is  said  that  the  familiar  exception  of  the  place  where  the  contract 

"V  '  .        V>)'*  -""    u  to  be  performed  prevents  the  application  of  the  general  rale,  aod 
:./'  '^*-'^  Uiat  as  both  parties  contemplated  a  Scottish  married  life,  and  as  a  oon- 

'  .  ..-/i  .1^'  V   '  aeqaenoe  a  Scottish  domicil,  the  principle  I  have  spoken  of  does  Dot 
I  r^ulate  the  contract  relations  of  these  two  persons.     I  think  two 

\  answers  may  be  ^ven  to  this  contentjon.     In  the  Qrat  place,  I  think  it 

<y  is  a  misapplication  of  the  principle  upon  which  the  exception  is  founded. 
^^t^  Here  there  is  no  contractual  obligation  to  make  Scotland  the  domicil, 
nor  ia  there  any  part  of  the  contract  which  conld  not  and  ought  not  to 
receive  complete  falQIment  even  if  (contrary  to  what  I  admit  was  the 
contemplation  of  both  the  partiea)  the  place  of  married  life  should 
remain  in  Ireland  as  if  tbey  bad  emigrated  altogether  and  gone  to  some 
.    .other  country. 

^'  '^  But  another  and  a  more  overwhelming  answer  ia  to  l>e  found  in  this, 
that  the  argument  assumes  a  binding  contract,  and  if  one  of  the  parties 
was  under  incapacity  the  whole  fonndataon  of  the  argument  faUa.  .  .  . 

LoKD  Watson.  .  .  .  Whetherthecapacltyof  a  minor  to  bind  himself 
by  personal  contract  ought  to  be  determined  by  the  law  of  hia  domicil, 
or  by  the  lex  loci  contractus,  liaa  been  a  fertile  aubject  of  controversy. 
In  the  present  case  it  is  unnecessary  to  decide  the  point,  because  Ire- 
land was  the  country  of  the  appellant's  domicil,  and  also  the  place 
where  the  contract  was  made.  It  was  argued,  however,  for  the  re- 
spondents, that  the  appellant's  objection  to  the  contract,  although  it 
rests  upon  her  alleged  incapacity  to  give  consent,  must  be  decided  by 
the  law  of  Scotland,  as  the  lex  loci  solutionis.     I  am  by  no  means 
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satisfied  that  Scotlsnd  was,  in  tbe  proper  sense  of  the  phrase,  the  place 

of  performance  of  the  contract.    The  spouses  no  doubt  intended  to 

reside  in  Scotland,  but  thej'  must  also  have  intended  that  .the  contract 

should  remain  in  force  and  be  performed  in  an}'  other  country  where 

they  might,  from  choice  or  necessity,  take  up  their  abode.    Apart  from 

that  consideration,  and  assuming  Scotland  to  liave  Iraen,  in  the  strictest 

sense  of  the  term,  tbe  locua  aolvti<mia,  I  think  the  ailment  of  tbe  i  tf'J^'"- 

respondents  .is  untenable.     The  principle  of  international  private  law, ^^jj-j  A^"'         ' 

which  makes,  in  certain  cases,  the  law  of  tbe  place  where  it  is  to  be  \l^„^<^-  -j*  "'' 

performed  the  legal  test  of  tbe  validity  of  a  contract,  rests,  in  the  first  '  ^ 

place,  upon  the  assumption  that  the  parties  were,  at  tlie  time  when  C^ 

tliey  contracted,  both  capable  of  giving  an  effectual  consent ;  and,  in  ^y 

the  Bccoud  place,  upon  an  inference  derived  from  the  terms  of  tbe^^ 

docoment,  or  from  the  circumstances  of  the  case,  that  tbey  mutually 

agreed  to  be  bonud  by  the  Ux  loci  solutionis  in  all  questions  touching 

its  validity.    That  principle  can,  in  my  opinion,  have  no  application  to 

a  case  in  which,  at  tbe  time  when  they  professed  to  contract,  one  of  the 

parties  was,  according  to  the  law  of  that  party's  domicil  and  also  of 

the  place  of  contracting,  incapable  of  giving  consent.  .  .  . 

Lord  Macnaghten.  ...  It  has  been  doubted  whether  the  personal 
competency  or  incompetency  of  an  individual  to  contract  depends  on 
tlie  law  of  the  place  where  the  contract  is  made  or  on  the  law  of  the 
place  where  the  contracting  party  is  domiciled.  Perhaps  in  this 
country  the  question  is  nut  finally  settled,  though  the  preponderance 
of  opinion  here  as  well  as  abroad  seems  to  be  in  favor  of  the  law  of 
the  domicil.  It  may  be  that  all  cases  are  not  to  be  governed  by 
one  and  the  same  rule.  But  when  Ihe  contract  is  made  in  the  place 
where  tbe  person  who»ie  capacity  is  in  question  is  domiciled  there  can 
be  no  room  for  dispute.  It  is  difficult  to  suppose  that  Mrs.  Cooper 
could  confer  capacity  on  herself  by  contemplating  a  different  country 
jis  the  place  where  the  contract  was  to  be  fulfilled,  if  that  be  the  proper 
expression,  or  by  contracting  in  view  of  an  alteration  of  personal  status 
which  would  bring  with  it  a  uhange  of  domicil.  .  .  . 

Appeal  aUowed.  ^ 


MILLIKEN  «.  PRATT,    "f 
SuPBaKR  Judicial  Coukt  op  Massachusetts.     1878. 
{Reported  12S  MomocAumH),  3'«.] 
Contract  to  recover  $500  and  interest  from  January  6, 1872.     Writ 
dated  June  SO,  1875.     The  case  was  submitted  to  the  Superior  Court 
on  agreed  facts,  in  substance  as  follows : 

The  plaintiffs  are  partners  doing  business  in  Portland,  Maine,  under 
1  See  /n  re  Cooke's  TrusU,  SS  L.  J.  Ch.  (37.  —En 
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the  firm  nsme  of  Deeriog,  Millikcn  &.  Co.  The  defendant  is,  aud  baa 
beeu  since  1850,  the  wife  of  Daniel  Pratt,  and  both  have  alwaja 
resided  in  Massachusetts.  In  1870,  Daniel,  who  was  then  doing  busi- 
ness in  Maasachuaetts,  applied  to  the  plaintJB's  at  Portland  for  credit, 
and  they  required  of  him,  as  a  condition  of  granting  the  same,  a  guar- 
anty fi'om  the  defendant  to  the  amount  of  five  hundred  dollars,  and 
accordingly  he  procui-ed  from  his  wife  the  following  inati-ument; 

"  Portland,  January  29,  1870.     In  consideration  of  one  dollar  paid 

by  Deering,  Milliken  &  Co^  receipt  of  which  is  hereby  acknowledged,  I 

guarantee  the  payment  to  them  by  Daniel  Pratt  of  the  sum  of  five 

bundred  dollars,  from  time  to  time  aB  he  may  want  —  thia  to  be  a  con- 

^  tinning  guaranty'.     Sarah  A.  Pratt" 

I  This  instrument  was  executed  by  the  defendant  two  or  three  days 
after  its  date,  at  her  home  in  Massachusetts,  and  there  delivered  by 
her  to  her  huaband,  who  sent  it  by  mail  from  Massachusetts  to  the 
[>laintiSs  in  Portland ;  and  the  plaintiffs  received  it  from  the  poat- 
ofllce  in  Portland  early  in  February,  1870. 

The  plaintiffs  subsequently  sold  and  delivered  goods  to  Daniel  from 
time  to  time  until  October  7,  1871,  and  charged  the  same  to  him,  and, 
if  competent,  it  may  be  taken  to  be  true,  that  in  so  doing  they  relied 
upon  the  guaranty.  Between  February,  1870^  and  September  1,  1871, 
they  sold  and  delivered  goods  to  him  on  credit  to  an  amount  lai^ely 
exceeding  $500,  which  were  fully  settled  and  paid  for  by  him.  This 
action  is  brought  for  goods  sold  from  September  1,  1871,  to  October  7, 
1871,  inclusive,  amounting  to  $860.12,  upon  which  he  paid  9300,  leav- 
ing a  balance  due  of  $560.12.  The  one  dollar  mentioned  in  the  guar- 
anty was  not  paid,  and  the  only  consideration  moving  to  the  defendant 
therefor  was  the  giving  of  credit  by  the  plaintifils  to  her  husband. 
Some  of  the  goods  were  selected  personally  by  Daniel  at  the  plaintiffs' 
store  in  Portland,  others  were  ordered  by  letters  mailed  \)y  Daniel  fh>m 
Maasachuaetts  to  the  plaintiffs  at  Portland,  and  all  were  sent  by  the 
plaintiflb  by  express  from  Portland  to  Daniel  in  Massachusetts,  who 
paid  all  express  charges.     The  parties  were  cognizant  of  the  facts. 

By  a  statute  of  Maine,  duly  enacted  and  approved  in  1866,  it  is 
lenacted  that  "  the  contracts  of  any  married  woman,  made  for  any  law- 
Iful  purpose,  shall  be  valid  and  binding,  and  may  be  enforced  in  the 
same  manner  as  if  she  were  sole."  The  sta'tutes  and  the  decisions  of 
Ithe  court  of  Maine  may  be  referred  to. 

Payment  was  duly  demanded  of  the  defendant  before  the  date  of  the 
writ,  and  was  refused  by  her. 

The  Superior  Court  ordered  judgment  for  the  defendant ;  and  the 
plaintdSb  appealed  to  this  court. 

Goar,  0.  J.  The  general  rule  is  that  the  validity  of  a  contract  Is  to 
be  determined  by  the  law  of  the  State  in  which  it  Is  made ;  if  it  \e  valid 
there,  it  is  deemed  valid  everywhere,  and  will  sustain  an  action  in  the 
courts  of  a  State  wJiose  laws  do  not  permit  such  a  contract.  Scudder 
V.  Union  National  Bank,  91  U.  S.  406.     Even  a  contract  expressly 
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prohibited  by  the  atfttutea  of  the  State  in  wbioh  the  satt  is  bronght,  if 
not  in  itself  immoral,  ia  not  necessarily  nor  Qsually  deemed  so  invalid 
that  the  comity  of  the  State,  as  adminiBtered  by  its  courts,  will  reftise 
to  entertain  an  action  on  such  a  contract  made  by  one  of  its  own 
citizens  abroad  in  a  State  the  laws  of  which  permit  it.  Greenwood  v. 
CurUs,  6  Mass.  358 ;  M'lntyre  v.  Parks,  S  Met.  207. 

If  the  contract  is  completed  in  another  State,  it  makes  no  difference 
in  principle  whether  the  citizen  of  this  State  goes  in  person,  or  sends 
an  agent,  or  writes  a  letter,  across  the  boundary  line  between  the  two 
States.  As  was  said  by  Lord  Lyndhuret,  *'  If  I,  residing  in  England, 
send  down  my  agent  to  Scotland,  and  he  nukea  contracts  for  me  there, 
it  is  the  same  as  if  I  myself  went  there  and  made  them."  Pattison  v. 
Mills,  1  Dow  &  CI.  342,  363.  So  if  a  person  residing  in  this  State 
sSgna  and  transmits,  either  by  a  messenger  or  through  the  post-ofSoe, 
to  a  person  in  another  State,  a  written  contract,  which  requires  no 
special  forms  or  solemnities  in  its  execution,  and  no  signature  of  tht 
person  to  whom  it  is  addressed,  and  is  assented  to  and  acted  on  by  bin: 
there,  tiie  contract  is  made  there,  Just  as  if  the  writer  personally  took 
the  executed  contract  into  the  other  State,  or  wrote  and  signed  i1 
there ;  and  it  is  no  objection  to  the  maintenance  of  an  action  thereon 
here,  that  snch  a  contract  is  prohibited  by  the  law  of  this  Common-  I 
wealth.    M'Intyre  v.  Parks,  above  cited. 

The  guaranty,  bearing  date  of  Portland,  in  the  State  of  Maine,  wu 
executed  by  the  defendant,  a  married  woman,  having  her  home  in  this 
Commonwealth,  as  collateral  security  for  the  liability  of  her  hasband 
for  goods  sold  by  the  .  laintiffs  to  him,  and  was  sent  by  her  through 
him  by  mail  to  the  plaintiffs  at  Portland.  The  sales  of  the  goods 
ordered  ^y  him  fh>m  the  plaintJffs  at  Portland,  and  there  delivered  by 
them  to  him  in  person,  or  to  a  carrier  for  him,  were  macie  in  the  State 
of  Maine.  Orcutt  t>.  Nelson,  1  Gray,  536  ;  Kline  v.  Baker,  99  Mass. 
293.  The  contract  between  the  defendant  and  the  plaintiffs  was  com- 
plete when  the  guaranty  had  been  received  and  acted  on  by  them  al 
Portland,  aud  not  before.  Jordan  v.  Dobbins,  122  Mass.  168.  Il 
must  therefore  be  treated  as  made  and  to  be  performed  in  the  State  of 
Maine. 

The  law  of  Maine  authorized  a  married  woman  to  bind  herself  by 
any  contract  as  if  she  were  unmarried.     St  of  Maine  of  1866,  c.  52; 
Mayo  V,  Hutchinson,  57  Maine,  546.     The  law  of  Massachusetts,  as  I  >-' 
then  existing,  did  not  allow  her  to  enter  into  a  contract  as  surety  or  I  |i- 
for  the  accommodation  of  her  husband  or  of  any  third  person.     Gen.  ' 
Sts.  c.  108,  §  3;  Nourse  v.  Henshaw,  123  Mass.  96.     Since  the  mak- 
ing of  the  contract  sued  on,  and  before  the  bringing  of  this  action,  the 
law  of  this  Commonwealth  has  been  changed,  so  as  to  enable  married 
women  to  make  such  contracts.     St.  1874,  c.  184  ;  Major  v.  Holmes, 
124  Mass.  108;  Eenworthy  v.  Sawyer,  125  Mass.  28. 

The  question  therefore  is,  whether  a  contract  made  in  another  State  j 
hy  a  married  woman  domiciled  here,  which  a  married  woman  was  not  I 
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at  the  time  capable  of  making  under  the  law  of  this  Common  wealth, 
but  WHS  tiien  allowed  by  the  law  of  that  State  to  make,  and  which  she 
could  now  lawfully  make  in  this  Commonwealth,  will  sustain  an  action 
against  tier  in  our  courts. 

It  liaa  been  often  stated  by  commentators  that  the  law  of  the 
domicil,  regulating  the  capacity  of  a  person,  accompanies  and  governs 
the  person  everywhere.  But  this  statement,  in  modern  times  at  least, 
is  subject  to  many  quaiificationa ;  and  the  opinions  of  foreign  Jurists 
npon  the  subject,  the  principal  of  which  are  collected  in  the  treatises  ot 
Mr.  Justice  Story  and  of  Dr.  Francis  Wharton  on  the  Confliot  of 
Laws,  are  too  varying  and  contradictory  to  control  the  general  current 
of  the  English  and  American  authorities  in  favor  of  holding  that 
a  contract,  which  by  the  law  of  the  place  is  recognized  as  lawfully 
made  by  a  capable  person,  is  valid  everywhere,  although  the  person 
would  not,  under  the  law  of  his  domicil,  be  deemed  capable  of  mak- 
ing it.» 

Mr.  Westlake,  who  wrote  in  1858,  after  citing  the  decision  of  Lord 
Eldon,*  well  observed,  "That  there  ie  not  more  authority  on  the  sub- 
ject may  be  referred  to  its  not  having  been  questioned ;  "  and  summed 
up  the  law  of  England  thus :  "  While  the  English  law  remains  as  it  is, 
it  must,  on  principle,  be  taken  as  exceeding,  in  the  cose  of  trauaac- 
tions  having  their  seat  here,  not  only  a  foreign  age  of  majority,  but 
also  all  foreign  determination  of  status  or  capacity,  whether  made 
by  law  or  by  judicial  act,  since  no  difference  can  be  established 
between  the  cases,  nor  does  any  exist  on  the  continent."  "  The  va- 
lidity of  a  contract  made  out  of  England,  with  regard  to  the  personal 
capacity  of  the  contractor,  will  be  referred  in  our  courts  to  the  lex 
loci  eontractut  ;  that  is,  not  to  its  particular  provisions  on  the  capacity 
of  its  domiciled  subjects,  but  in  this  sense,  that,  if  good  where  made, 
the  contract  will  be  held  good  here,  and  conversely."  Westlake's 
Private  International  Law,  S§  401,  402,  404.* 

In  G-reenwood  v.  CurtJs,  Chief  Jnstice  Parsons  said,  "  By  the 
common  law,  upon  principles  of  national  comity,  a  contract  made  in 
a  foreign  place,  and  to  be  there  executed,  if  valid  by  the  laws  of  that 
place,  may  be  a  legitimate  ground  of  action  in  the  courts  of  this  State ; 
although  such  contract  may  not  be  valid  by  our  laws,  or  even  may  be 

'  The  learned  Chief  Jnitice  hare  examiaed  the  following  casM:  Ex  pattt 
L«w;a,  1  Ves.  Sen.  898  ;  MonimD'a  Case,  Mor.  ]>ict.  Dec  4599  ;  Ex  'partt  WMkioi,  8 
Ve>.  9eii.  470 ;  In  n  HoutoD,  1  Ross.  313;  Johnitone  v.  Beattie.  10  CL  aad  F.  42; 
Stuart  e.  Bate,  9  H.  L.  C.  440 ;  NaReDt  d.  TetEera,  L,  R.  a  Bq.  TOt ;  Woodworth  r. 
Spring,  4  All.  SSI :  Hale  V.  Roberts,  3  Eap.  163 ;  Thompsou  v.  Ketchun,  8  Johns. 
189.  —  Ed. 

■  Hale  D.  Roberts,  ni^rra.  —  Ed. 

*  The  leampd  Chief  JoMice  here  stated  h  rt  Hellmann's  Will.  L.  R.  S  Eq.  363  ; 
and  cri^cised  the  followinf(  Loaisiana  caws:  Baldwin  v.  Graj.  16  Hart.  193;  Saul 
D.  Hi*  Crediton,  IT  Mart  569;  Andrein  d.  His  Creditors,  11  La.  484;  Le  Breton  t^ 
Nonchet,  3  Hart.  60 ;  Barrera  c.  Alpnnntt,  IB  Man.  89 ;  Qamier  n  Foydras,  19  La. 
177 :  Oale  v.  Davis  4  Mart  645.  —  Ev. 
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prohibited  to  our  citizens;  "  and  thst  tbe  Chief  Justice  considered  this 
rule  as  extending  to  questions  of  capacity  is  evident  from  bia  sut»e- 
quent  illuatration  of  a  marriage  contracted  abroad  between  persons 
prohibited  to  intermarry  by  the  law  of  their  domiciL  6  Mass.  377- 
379.  The  validity  of  such  marriages  (except  in  case  of  polygamy,  or 
of  marriages  incestuous  according  to  the  general  opinion  of  Christen- 
dom) has  t>een  repeatedly  affirmed  in  this  Commonwealth.  Medway  v 
Needham,  16  Mass.  157;  Sutton  o.  Warren,  10  Met.  451 ;  Common- 
wealth V.  Lane,  113  Uvea.  458. 

The  recent  decision  in  Sottomayor  v.  De  Barros,  3  P.  D.  1,  by  which 
Lords  Justices  James,  Baggaliay,  and  Cotton,  without  referring  to  any 
of  the  cases  that  we  have  cited,  and  reversing  the  Judgment  of  Sir 
Robert  Pbillimore  in  2  F.  D.  81,  held  that  a  marriage  io  England 
between  first  cousins,  Portuguese  sobjecte,  resident  in  England,  who 
by  the  law  of  Portugal  were  incapable  of  intermarrying  except  by  a 
Papal  dispensation,  was  therefore  null  and  void  in  England,  is  utterly 
opposed  to  our  law ;  and  consequently  the  dictum  of  Lord  Justice 
Cotton,  "  It  is  a  well-rect^nized  principle  of  law  that  the  question  of 
personal  capacity  to  enter  into  any  contract  is  to  be  decided  by  tbe  law 
of  domicil,"  Is  entitled  to  little  weight  here. 

It  is  true  that  there  are  reasons  of  public  policy  for  upholding  the 
validity  of  marri^es,  that  are  not  applicable  to  orilinary  contracts ; 
but  a  greater  disregard  of  the  lex  domicilii  can  hardly  be  suggested, 
than  in  the  recognition  of  the  validity  of  a  marriage  contracted  in 
another  State,  which  is  not  authorized  by  the  law  of  the  domicil,  and 
which  permanentiy  affects  the  relations  and  the  rights  of  two  citizens 
and  of  others  to  be  born. 

Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict  of  Laws, 
after  elaborate  oonsideration  of  the  authorities,  arrives  at  tbe  conclu- 
sion that  "  in  regard  to  questions  of  minority  or  majority,  competency 
or  incompetency  to  marry,  incapacities  incident  to  coverture,  guardian- 
ship, emancipation,  and  other  personal  qualities  and  disabilities,  tbe 
law  of  the  domicil  of  birth,  or  the  law  of  any  other  acquired  and  fixed 
domicil,  is  not  generally  to  govern,  but  the  lex  loci  contractus  aut  actat, 
the  law  of  the  place  where  the  contract  is  made,  or  the  act  done  ;  "  or 
as  he  elsewhere  sums  it  up,  "  although  foreign  Jurists  generally  hold 
that  the  law  of  the  domicil  ought  to  govern  in  regard  to  the  capacity  of 
persons  to  contract ;  yet  the  common  law  holds  a  different  doctrine, 
namely,  that  the  lex  loci  contractus  is  to  govern."  Story  Confl.  gg  103, 
241.  So  Chancellor  Kent,  although  in  some  passages  of  the  text  of  bis 
Commentaries  he  seems  to  incline  to  tbe  doctrine  of  the  civilians,  yet 
in  the  notes  afterwai-ds  added  unequivocally  concurs  in  the  conclusion 
of  Mr.  Justice  Story.     2  Kent  Com.  233  note,  458,  459  &  note. 

In  Pearl  v.  Hansborough,  9  Humph.  426,  tlie  rule  was  carried  so  far 
as  to  hold  that  where  a  married  woman  domiciled  with^er  husband  in 
the  State  of  Mississippi,  by  the  law  of  which  a  purchase  by  a  mar- 
ried woman  was  valid  and  the  property  purchased  went  to  her  separata 
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use,  boaght  persooal  property  in  Tennesaee,  by  the  law  of  wliich 
married  women  were  incapable  of  contractiag,  the  contract  of  purchase 
was  void  aad  could  not  be  enforced  in  Tenneseee.  Some  authoritieB, 
on  the  other  hand,  would  uphold  a  contract  made  by  a  party  capable 
by  the  law  of  hia  domicil,  though  incapable  by  the  law  of  the  place  of 
the  contract,  in  re  Hellmann's  Will,  and  Saul  v.  His  Creditors, 
above  cited.  But  that  altei'iiative  is  not  here  presented.  In  Hilt  v. 
Pine  River  Bank,  45  K  H.  800,  the  contract  was  made  in  the  Slate  of 
tbe  woman's  domicil,  so  that  the  question  before  ub  did  not  arise  and 
was  not  U)n8ldered. 

The  principal  reasons  on  which  continental  Jarists  have  maintained 
that  peraoual  laws  of  the  domicil,  affecting  the  status  and  capacity  of 
all  inhabitants  of  a  particular  class,  bind  them  wherever  they  may  go, 
appear  to  have  been  that  each  State  has  the  rightful  power  of  regida- 
tiug  the  status  and  condition  of  ita  subjects,  and,  being  best  acquainted 
with  tbe  circnmstances  of  climate,  race,  character,  mannere,  and  giib- 
toms,  can  best  judge  at  what  age  young  persons  may  begin  to  act  for 
themselves,  and  whether  and  how  far  married  women  may  act  indepen- 
dently of  their  husbands ;  that  laws  limiting  tbe  capacity  of  infants  or 
of  married  women  are  intended  for  their  protection,  and  cannot  there- 
fore be  dispensed  with  by  their  agreement;  that  all  civilized  States 
recognize  the  incapacity  of  infants  and  married  women ;  and  that  a 
person,  dealing  with  either,  ordinarily  has  notice,  by  the  apparent  age 
or  sex,  that  the  person  is  likely  to  be  of  a  class  whom  the  laws  pto- 
tect,  and  is  thus  put  upon  inquiry  how  far,  by  tbe  law  of  the  domicil  of 
the  person,  the  protection  extends. 

On  the  other  hand,  it  ts  only  by  the  comity  of  other  States  that  laws 
can  operate  beyond  the  limit  of  the  Stat«  that  makes  them.  In  the 
great  majority  of  cases,  especially  in  this  country,  where  it  is  so  com- 
mon to  travel,  or  to  transact  business  ttirough  agents,  or  to  correspond 
by  letter,  from  one  State  to  another,  it  is  more  just,  as  well  as  more 
convenient,  to  have  regard  to  the  law  of  the  place  of  the  contract,  as  a 
uniform  rule  operating  on  all  contracts  of  the  same  kind;  and  which  the 
contracting  parties  may  be  presumed  to  have  in  contemplation  when 
making  their  contracts,  than  to  require  them  at  their  peril  to  know  the 
domicil  of  those  with  whom  they  deal,  and  to  ascertain  the  law  of  that 
domicil,  however  remote,  which  in  man3'  cases  could  not  be  done  with- 
out such  delay  as  would  gi-eatly  cripple  the  power  of  contracting  abroad 
at  all. 

As  the  law  of  another  Sute  can  neither  operate  nor  be  executed  in 
this  State  by  its  own  force,  but  only  by  the  comity  of  this  State,  its 
operation  and  enforcement  here  may  be  restricted  by  positive  prohibi- 
tion of  statute.  A  State  may  always  by  express  enactment  protect 
itself  IVom  being  obliged  to  enforce  in  its  courts  contracts  made  abroad 
by  its  citizens,* which  are  not  authorized  by  its  own  laws.  Under  the 
French  code,  for  instance,  which  enacts  that  Uie  laws  regulating  the 
status  and  capacity  of  persons  shall  bind  French  subjects,  even  when 
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Ih-iug  in  a  fore%n  countr;,  &  French  court  cannot  enforce  a  contract 
made  by  a  Frenchman  abroad,  wbiob  he  is  incapable  of  making  by  tho 
law  of  France.     See  Westlake,  §§  S99,  400. 

It  ia  poBaible  also  that  in  a  State  where  the  common  Ian  prevailed  in 
full  force,  by  which  a  married  woman  was  deemed  incapable  of  bioding 
heraclf  by  any  contract  whatever,  it  might  be  inferred  that  such  an 
otter  incapacity,  laeling  throughout  the  joint  Uvea  of  huaband  and 
wife,  must  be  considered  as  ao  fixed  by  the  settled  policy  of  the  State, 
for  the  protection  of  its  own  citizens,  that  it  could  not  be  held  by  the 
courts  of  that  State  to  yield  to  the  law  of  another  State  in  which  she 
might  undertake  to  contract. 

But  it  is  not  true  at  the  prasent  day  that  all  dvilized  States  recognize 
the  absolute  incapacity  of  married  women  to  make  contracts.  The 
tendency  of  modern  legislation  is  to  enlai^  their  capacity  in  this 
respect,  and  in  many  States  they  have  nearly  or  quite  the  same  powers 
as  if  nnmarried.  In  Massachusetts,  even  at  the  time  of  the  making  of 
the  contract  in  question,  a  married  woman  was  vested  by  statute  with 
a  very  extensive  power  to  carry  on  business  by  hereelf,  and  to  hind 
herself  by  contracts  with  regard  to  her  own  property,  buainesa,  and 
earnings;  and,  before  the  bringing  of  the  preseut  action,  the  power  had 
been  extended  so  as  to  include  the  making  of  all  kinds  of  contracts, 
with  any  person  but  her  husband,  as  if  ahe  were  unmarried.  There  ia 
therefore  no  reason  of  public  policy  which  should  prevent  the  main- 
tenance of  this  action.  Judgment /or  the  jAawUiffa.^ 


FREEMAN'S   APPEAL. 
SoFBKME  CovRT  OF  Ekrobs  of  Cokhxctiout.    1897. 
[Rtported  6S  Comuditxt,  533.] 
Balowin,  J.     Ifrs.  Mitchell,  being  a  citizen  of  Connecticut,  mar- 
ried a  citizen  of  Connecticut  in  1857,  and  tbey  continued  to  reside  in 
this  State  until  hia  death.     Her  marriage  gave  her,  under  the  laws  of 
the  State  then  in  force,  substantially  the  statue  which  belonged  to  a 
married  woman  at  common  law.     Her  personal  identity,  trom  a  juridi- 
cal point  of  view,  was  merged  in  that  of  her  husband.    Thereafter,  dur- 
ing covertnre,  she  could  make  no  contract  that  would  be  binding  upon 
her,  even  by  his  express  authority.    1  Swiff  s  Dig.  30.    If  she  assumed 
to  make  such  a  contract,  it  was  absolutely  void. 

These  personal  disabilities  the  common  law  imposed  partly  for  the 
protection  of  the  husband,  and  partly  for  that  of  the  wife.    To  preserve 

>  Ace.  Bowles  v.  Field,  TS  Fad.  742;  Bell  v.  Packard,  S9  He.  105;  Wood  r. 
Wheeler,  111  N.  C.  sai.  16  S.  E.  418;  Bsnm  v.  BjrchaU,  1M>  Fn.  164,  34  Atl.  630; 
Case  V.  Dodge,  18  R.  L  S61,  39  Atl.  TBS.  Cmlra,  Gafepratte  v.  Yonng,  4  DeG.and  S. 
S17  ;  Matthews  v.  MarchiMn,  IT.  Fed.  760  {aembU).  See  Hill  v.  Fine  Birer  Bsak,  45 
S.  H.  300.— Ed. 
TOt.  II.  —  2 
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what  pn^rt;  righta  renuioed  U>  faer,  as  far  as  might  be,  agBiuat  his 
creditors,  various  statates  were  ttom  time  to  time  enacted,  until  this 
long  ago  became  recognized  as  the  established  policy  of  the  State. 
Jackson  v.  Hubbard,  36  Coun.  10,  15.  These  statutes  were  midnlj 
designed  to  protect  her  against  others.  The  common  taw  was  sufficient 
to  protect  her  against  herself,  and  prior  to  1877  it  precluded  her  from 
making  any  contract  as  surety  for  her  husband.  Kilbourn  v.  Brown, 
o6  Conn.  149.  A  statute  of  that  year  establishes  a  different  rule  for 
women  married  after  its  enactment,  but  does  not  enlaige  the  rights  of 
those  previouuly  married.     General  Statutes,  §  2796. 

Whenever  a  pecuhar  status  is  assigned  by  law  to  the  members  of 
any  particulai*  class  of  persons,  affecting  their  general  position  in  or 
with  regard  to  the  rest  of  the  community,  no  one  belonging  to  such 
class  can  vary  by  any  contract  the  rights  and  liabilities  incident  to  this 
status.  Anson's  Principles  of  Contract,  328.  If  he  could,  his  private 
agreements  would  outweigh  the  law  of  the  land.  J^u»  publicum  pri- 
vatorum  paclis  mutari  non  poiesl. 

Coverture  constitutes  such  a  status,  and  one  of  its  incidents  In  this 
State,  at  the  time  of  Mrs.  Mitchell's  marriage,  was  a  total  disability  to 
contract.  So  far  as  contracts  of  suretyship  for  their  husbands  are  con- 
cerned, the  disability  of  women  married  before  1877  remains  absolute, 
unless  both  husband  and  wife  have  executed  for  public  record  a  written 
contract,  by  which  both  accede  to  the  provisions  of  the  statute  of  that 
year  and  accept  the  rights  which  it  offers  to  them.  General  Statutes, 
§  2798.    No  such  contract  was  ever  executed  by  Mrs.  MitchelL 

The  claim  in  favor  of  the  First  National  Bank  of  Chicago  which  has 
been  allowed  by  the  commissioners  on  her  estate,  was  founded  on  a 
debt  due  Trow  a  mercantile  firm  in  Illinois  of  which  her  husband  was  a 
member,  for  which  she  had  assumed  to  make  herself  responuble,  as 
guarantor,  by  a  writing  dated  in  Illinois  but  signed  in  this  State.  The 
creditor  bad  agreed,  in  Illinois,  with  the  firm  to  forbear  suit  if  she  and 
they  (as  a  firm  and  individually)  would  become  parties  to  such  a  paper ; 
and,  after  they  had  signed  it  there,  had  given  it  to  her  husband,  in 
Illinois,  to  take  to  her,  in  this  State,  for  execution.  He  procured  her 
signature  and  then  mailed  the  instrument  to  one  of  his  partners  at 
Chicago,  by  whom  it  was  there  delivered  to  the  bank.  The  agreement 
of  forbearance  had  been  conditioned  on  the  execution  of  the  guaranty 
by  the  firm,  its  individual  members,  and  Mrs.  Mitehell.  It  was  her 
credit  only  that  was  to  give  it  value.  Ite  execution  by  the  others  gave 
the  bank  nothing  which  it  did  not  have,  as  fnUy,  before.  It  did  not 
i>ecome  complete  until  it  received  her  signature.  It  did  not  then  be- 
come operative  as  a  security,  until  it  had  been  delivered  to  the  creditor. 

Her  husband  cannot  t>e  deemed  to  have  acted  in  procuring  Mrs. 
Mitchell's  signature,  as  the  agent  of  the  bank.  No  finding  to  that 
effect  was  made  by  the  trial  court,  and  no  such  agency  is  implied  ftrom 
the  circumstances  of  the  transaction.  He  had  a  direct  interest  in  ob- 
teining  the  desired  extension  of  credit.      He  was  a  principal  in  the 
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oblig&tioD.  He  sent  the  paper,  as  soon  as  it  was  completed,  not  to  the 
bank,  but  to  auotber  of  the  piinoipals.  If  he  represented  any  one  but 
liimself,  it  was  his  oopartners.  The  delivery  of  the  paper  by  his  wife 
to  him,  therefore,  after  her  signature  had  been  attached,  was  not  a 
delivery  to  the  bank,  but  simply  purported  to  give  bim  authority,  as 
her  agent,  to  make  or  procure  such  a  delivery  at  some  subsequent  time. 

If,  therefore,  the  guaranty,  so  far  as  concerns  her  obligation  upon 
it,  was  ever  delivered,  it  was  delivered,  and  so  first  took  effect,  in 
Chicago.  But  its  delivery  there  could  not  effect  her,  unless  it  was 
made  by  her  or  by  her  authorized  agent.  Morse,  the  partner  who 
actually  handed  it  to  the  bank,  stood  in  no  better  position  than  her 
husband,  whether  regarded  as  the  servant  of  the  latter,  or  as  a  partner 
with  bim.  In  either  case,  the  ^ency,  by  virtue  of  which  the  delivery 
was  made,  was  created,  if  at  all,  in  Connecticut. 

But  to  create  an  agency  ia  to  enter  into  a  contractual  relation.  Mrs. 
Mitchell  had  no  capacity  to  make  any  contract  whereby  her  legal  posi- 
tion in  respect  to  all  or  any  of  the  other  members  of  the  commanity 
would  be  varied.  It  would  have  varied  it  in  respect  to  her  husband, 
could  she  have  constituted  him  her  agent  to  put  her,  by  the  delivery  of 
an  instrument  of  guaranty,  in  the  situation  of  a  surety  for  his  debt  to 
a  third  party.  He  therefore  derived  no  authority  from  her  to  make 
the  delivery  to  the  bank,  and,  as  to  her,  the  instrument  never  was 
delivered. 

It  ia  ti'ue,  that  the  guaranty,  if  a  binding  contract,  was  a  contract 
made  in  Illinois.  It  might  also  be  assumed,  so  far  as  concerns  the  law 
of  this  case  (although  this  is  a  point  as  to  which  we  express  no 
opinion),  that  it  was  one  to  be  performed  in  Illinois,  and  that  as  to 
the  principals  in  the  transaction  it  was  fully  an  Illinois  contract,  and 
to  be  governed  by  the  law  of  Illinois,  as  respects  any  question  as  to  its 
validity.  By  that  law,  a  married  woman  was  free  to  enter  into  such  an 
engagement,  and  to  constitute  an  agent  for  that  purpose.  Bat  the  kx 
loci  contractus  is  a  rule  of  decision  only  when  there  is  a  contract,  so 
made  as  to  be  subject  to  that  law.  It  is  a  petitio  principii  to  say  that 
because  the  guaranty  was  delivered  in  Chicago,  it  is  therefore  to  be 
held  effectual  or  ineffectual,  as  against  Mrs.  Mitchell,  by  the  law  of 
that  place.  The  underlying  question  is,  was  it,  as  to  her,  ever  deliv- 
ered at  all?  It  was  not  sodelivered  unless  delivered  by  her  authority ; 
and  by  the  laws  of  Connecticut,  where  she  assumed  to  give  such 
authority,  she  could  not  give  it.  Cooper  o.  Cooper,  L.  R.  13  App. 
Cases,  88,  99,  100;  Story  on  the  Conflict  of  Laws,  gS  64,  65,  6fia, 
136 :  Dicey  on  the  Conflict  of  Laws.  Chap.  XVIII.  Rule  123. 

Had  Mrs.  Mitchell  been  within  tbe  State  of  Illinois,  when  she  signed 
the  guaranty,  it  may  be  that  her  personal  presence  would  have  so  far 
made  her  a  resident  of  that  State  as  to  subject  her  to  its  laws,  in  re- 
spect to  acts  done  irithin  its  jurisdiction.  But  as  whatever  was  done  in 
Illinois  to  bind  her  to  the  bank  was  done  under  an  agencj'  constituted 
in  Connecticut,  it  is  the  law  of  Connecticut  which  most  determine  as  to 
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the  authority  of  the  agent,  and  bo  as  to  the  validity  of  the  obligation 
which  he,  as  auub,  undertook  to  impose  upou  her  by  the  delivery  iu 
Chiukgo  of  the  paper  signed  by  her  in  Bristol. 

The  order  drawn  by  Mi-s.  Mitchell  on  the  executor  of  her  father's 
will,  directing  him  to  pay  over  to  the  bank  whatever  might  otherwise 
be  coming  to  her  aa  part  of  the  estate  in  bis  bands,  tliough  dated  at 
Chicago,  was  brought  to  her  in  behalf  of  the  bank  Id  Conuecticut, 
signed  and  given  back  to  the  agent  of  the  bank  in  Connecticut,  ac- 
cepted by  the  executor  in  Connecticut,  and  then  mailed  in  Connecticut 
by  its  agent  to  the  bank  at  Chic^o.  Tbe  whole  transaction,  therefore, 
was  completed  here.  The  order  t>ecame  operative,  if  at  all,  to  transfer 
her  int«reBt  in  ber  father's  estate,  when  the  executor  bad  notice  of  it, 
and  agreed  to  comply  with  it  by  handing  his  written  acceptance  to 
the  agent  of  the  bank.  That  Mr.  Mitchell  was  acting  in  that  capacity 
seems  clear  from  the  finding  that  the  bank,  after  tbe  firm  bad  become 
insolvent  and  made  an  asaignmeut  for  the  benefit  of  its  creditors,  pre- 
pared tbe  paper  and  sent  it  to  him,  to  procure  her  signature  to  it.  No 
assignment  which  she  could  make  would  benefit  the  firm.  If  its  result 
was  to  satisfy  the  claim  of  the  bank,  she  would  be  subrogated  to  its 
place,  and  tJieir  creditors  would  receive  no  greater  dividend.  The 
order,  also,  was  for  the  payment  of  a  share  In  the  estate  of  a  deceased 
citizen  of  Connecticut,  in  course  of  settlement  in  its  courts.  Under 
these  ciroum stances,  its  validity  must  be  determined  by  tbe  laws  of 
Connecticut,  and  being  dependent  on  the  contractual  act  of  a  married 
woman,  not  for  the  benefit  of  herself,  her  family,  or  ber  estate,  it  was 
void. 

There  have  ^een  cases  not  differing  essentially  in  principle  fVom  that 
at  bar,  in  which  courts,  to  whose  opinions  great  consideration  is  due, 
have  oome  to  conclusions  varj-ing  from  tliose  which  we  have  reached. 
The  leading  one  is  Milliken  v.  Fratt,  125  Mass.  374.  There  a  guaranty 
by  a  married  woman  of  such  debts  as  her  husband  might  thereafter 
ODutraot  was  signed  in  Massachusetts,  deiivered  there  by  ber  to  bim, 
and  by  him  there  mailed  to  the  other  party,  in  Maine.  The  court  held 
that  tbe  contract  became  complete  when  tiie  guaranty  was  received  and 
acted  upon  by  tbe  latter,  and  not  before ;  and  enforced  it  as  one  made 
and  to  be  performed  in  Maine,  nbere  married  women  then  had  power 
to  enter  into  such  agreements.  No  reference  was  made  to  tbe  fact 
(which  may,  perhaps,  have  been  immaterial  under  the  laws  of  Massa- 
chusetts), that  tbe  delivery  was  made  by  tbe  husband,  acting  as  tbe 
agent  of  the  wife,  —  a  fact  which,  in  our  view  under  the  common  law 
of  Connecticnt,  is  of  controlling  importance. 

Engagements  which  coverture  prevents  a  woman  from  making  herself, 
sbe  cannot  make  through  the  interposition  of  an  agent,  whom  she  as- 
sumes to  constitute  as  such  in  the  State  of  her  domicil.  If  this  were 
not  so,  tbe  law  could  always  be  evaded  by  her  appointment  of  an  attor^ 
ney  to  act  for  ber  in  tbe  execution  of  contracts.  No  principle  of  comity 
can  require  a  State  to  lend  the  aid  of  its  courts  to  enforce  a  security 


,v  Google 


8EC1'.  II.]  NICHOLS  t   SUEFAKD   CO.   V.   MARBHALL.  21 

wbich  rests  on  a  traoBgression  of  its  own  Uir  by  one  of  its  own  citizens, 
committed  witliin  its  own  temtory.  Such  was,  in  effect,  ttie  act  by 
which  Mrs.  Mitchell  undertook  to  do  what  she  had  do  legal  capacity  to 
do.  by  making  her  husband  her  ageat  to  deliver  the  guaranty  to  the 
bank.  He  had  no  more  power  to  make  it  operative  by  delivery  in 
Chicago  to  one  of  his  creditors  in  Illinois,  than  he  would  have  had  to 
make  It  operative  by  delivery  here,  had  it  been  drawn  in  favor  of  one  of 
his  creditors  In  Connecticut  It  is  not  the  place  of  delivery  that  con- 
trols, but  the  power  of  ^^Rli'""T- 

Tbe  Superior  Ck>urt  is  advised  to  disallow  all  and  every  part  of  the 
claim  of  the  First  National  Bank. 

In  this  opinion  the  other  judges  concurred. 


NICHOLS  &  SHEPAED  COMPANY  e.  MARSHALL.  ^     ^, 
Supreme  Court  or  Iowa.     1899. 

[Reported  108  loma,  Sia] 

Debkbr,  J.  Defendant  is  a  married  woman  domiciled  in  this  State. 
On  or  about  the  ninth  day  of  July,  1894,  she  signed  the  note  in  suit, 
in  the  State  of  Indiana,  at  which  place  she  was  temporarily  visiting,  as 
surety  for  Milton  W.  Gregory.  The  note  was  made  payable  at  the 
Indiana  National  Bank  of  Indianapolis.  The  laws  of  Indiana  (section 
6964,  Burns'  Rev.  St.)  provide  that  "a  married  woman  shall  not  enter 
into  any  contract  of  suretyship,  whether  as  indorser,  guarantor,  or  in 
any  other  manner ;  and  such  contract,  as  to  her,  shall  be  void."  It  is 
insisted  on  behalf  of  appellant  that  as  defendant  was  domidled  in  this 
State  at  the  time  she  made  the  note,  her  capacity  to  contract  followed 
her  into  the  State  of  Indiana,  and  validated  her  contract  made  in  that 
commonwealth,  and  that  the  right  of  a  married  woman  to  make  a 
contract  relates  to  her  contractual  capacity,  and,  when  given  by  the 
law  of  the  domicil,  follows  the  person.  Our  statutes  permit  the  mak- 
ing of  contracts  of  suretyship  by  married  women,  and,  if  appellant's 
postulate  be  correct,  it  follows  that  plaintiff  is  entitled  to  recover. 
The  general  rule  seems  to  be,  however,  that  the  validity,  nature,  obli- 
gation, and  interpretation  of  contracts  are  to  be  governed  by  the  kx 
loci  contractus  out  actus.  Savarj'  v.  Savory,  3  Iowa,  272 ;  Boyd  v. 
Ellis,  11  Iowa,  97  ;  Arnold  v.  Potter,  22  Iowa,  194 ;  McDaniel  v.  Rail* 
way  Co.,  24  Iowa,  417;  Burrows  v.  Stryker,  47  Iowa,  477;  Bigelow 
V.  Burnham,  90  Iowa,  300.  The  rule  is  also  well  settled  that  personal 
status  is  to  be  determined  by  the  lex  domicilii,  Ross  v.  Ross,  129 
Mass.  243.  Continental  jurists  have  generally  maintained  that  per- 
sonal laws  of  the  domicil,  affecting  the  status  and  capacity  of  all 
inhabitants  of  a  particular  class,  bind  them,  wherever  they  may  go,  and 
that  the  validity  of  alt  contracts,  in  so  far  as  the  capacity  of  the 
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p&rties  to  coDtract  is  involved,  depends  upon  the  lex  domicilii.  Thus, 
the  Code  of  Napoleon  enacts,  "The  1btf8  concerniug  tlio  Btatus  and 
cax>acity  of  persona  govern  Frenchmen,  even  vhen  residing  in  a  foreign 
country."  See  also  Story,  Conflict  of  Laws  (8th  ed.),  §S  63-66; 
Wharton,  Conflict  of  Laws  (2d  ed.),  g  114.  Some  of  the  English 
coses  have  also  followed  this  role.  Guepratte  v.  Young,  4  De  Gex  & 
S.  217,  5  Eng.  Ruling  Cas.  848 ;  Sottomayor  v.  De  Barros,  47  Law  J. 
Prob.  23,  5  Eng.  Ruling  Cas.  814.  But  see,  apparently  to  the  con- 
trary, Burrows  v.  Jemino,  2  Strange,  733 :  Heriz  v.  De  Casa  Biera, 
10  Law  J.  Ch.  47.  We  do  not  think  the  oontinental  rule  is  applicable 
to  our  situation  and  condition.  A  State  has  the  undoubted  right  to 
define  the  capacity  or  incapacity  of  its  inhabitants,  be  they  residents  or 
temporary  visitors ;  and  in  this  country,  where  travel  is  so  common, 
and  business  bas  so  little  regard  for  State  lines,  it  is  more  Just,  as  well 
as  more  convenient,  to  have  regard  to  the  laws  of  the  place  of  contract, 
as  a  uniform  rule  operating  on  all  contracts,  and  which  the  contracling 
parties  may  be  presumed  to  have  had  in  contemplation  when  makiug 
their  contracts,  than  to  require  them,  at  their  peril,  to  know  the  domi- 
cil  of  those  with  whom  they  deal,  and  to  ascertain  the  law  of  that 
domicil,  however  remote,  which  in  many  cases  could  not  be  done 
without  such  delay  as  would  greatly  cripple  the  power  of  contracting 
abroad  at  all.  Indeed,  It  is  a  rule  of  almost  universal  application  that 
the  law  of  the  State  where  the  contract  is  made  and  where  it  is  to  be 
performed  enters  into,  and  becomes  a  part  of  that  contract,  to  the  same 
extent  and  with  the  same  effect  as  if  written  into  the  contrnct  at 
length.  Each  State  must  prescribe  for  itself  who  of  its  residents  have 
capacity  to  contract,  and  what  changes  shall  be  made,  if  aui',  in  the 
disabilities  imposed  by  the  common  law.  Thus,  in  Tliompson  v.  Ket- 
chum,  8  Johns.  192,  the  note  was  made  in  Jamaica.  The  defence  was 
infancy,  according  to  tbe  laws  of  New  York.  It  was  determined  that 
the  transaction  was  subject  to  the  laws  of  the  place  of  contract,  and 
that  infancy  was  a  defence,  or  not,  according  to  the  laws  of  Jamaica. 
Mr.  Justice  Story,  in  his  commentaries  on  Conflict  of  Laws,  says: 
"  In  regard  to  questions  of  minority  or  mtyority,  competency'  or  incom- 
petency to  marr^',  incapacities  incident  to  coverture,  guardianship, 
emancipation,  and  other  personal  qualities  and  disabilities,  the  law  of 
the  domidl  of  birth,  or  the  law  of  any  other  acquired  and  fixed  domi- 
cil, is  not  generally  to  govern,  but  the  lex  loci  contractus  aut  actus, 
where  the  contract  is  made  or  the  act  done."  Story,  Conflict  of 
Laws,  §§  103,  241.  See,  also,  2  Kent  Cotnmentaries,  233,  note;  2 
Kent  Commentaries,  458  ;  2  Rent  Commentaries,  459,  note.  It  will 
be  observed  that  Chancellor  Kent,  in  some  passages  of  his  text,  seems 
to  incline  to  the  civilian  doctrine,  yet  tlie  notes  clearly  indicate  that  he 
concurs  with  Justice  Story.  See  ftirther,  on  this  subject,  Story,  Con- 
flict of  Laws  {4th  ed),  §§  101,  102.  The  case  of  Pearl  v.  Hans- 
borough,  9  Hnmph.  426,  is  almost  exactly  in  point.  In  that  case  a 
married  woman,  domiciled  with  her  husband  in  the  State  of  Mississippi, 
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b;  the  law  of  which  &  purchase  by  a  married  womiui  waa  T&lid,  aod 
the  property  purchased  went  to  her  separate  ase,  bought  personal 
property  in  Tennessee,  by  the  law  of  which  married  women  were  inca- 
pable of  contracting.  The  contract  was  held  void  and  unenforceable 
in  Tenaessee.  See,  also,  Male  v.  Roberts,  3  Esp.  163 ;  Millilcen  v. 
Pratt,  125  Mass.  374 ;  Carey  v.  Mackey,  82  Me.  516,  17  Am.  St.  600 
(20  Atl.  Rep.  84);  Baum  v.  Birchall,  150  Pa.  ^t.  164  (24  Atl.  Rep. 
620) ;  2  Parsons,  Contracts  (Sth  ed.),  "574,  note ;  2  Parsous,  Contracts, 
•»75-»578.  Saul  v.  Creditors,  5  Mart.  (n.  a.)  669,  seems  to  be 
opposed  to  this  rule.  Bnt  as  the  case  is  from  Louisiana,  which  State 
follows  the  civil  law,  it  is  not  an  authority.  We  may  safely  afflrm, 
with  Chanoellor  Kent,  that  while  the  oontiuental  jurists  generally 
adopt  the  law  of  domicil,  supposiug  it  to  come  in  conflict  with  the  law 
of  Uie  plaoe  of  contract,  the  English  common  law  adopts  the  Zea;  lod 
eoiUracttu.  Lord  Eldon,  in  Male  v.  Roberts,  n^ra,  said;  "  Tt  ap- 
pears from  the  evidence  in  this  case  that  the  cause  of  action  arose  in 
Scotland,  and  the  contract  must  be  therefore  governed  by  the  laws  of 
that  country,  where  the  contract  arises.  Would  infancy  be  a  good 
defence  by  the  laws  of  Scotland,  had  the  action  been  commenced  there? 
What  the  law  of  Scotland  is  with  respect  to  the  right  of  recovering 
against  an  infant  for  necessaries,  I  cannot  say ;  but,  if  the  law  of  Scot- 
land is  that  such  a  contract  as  the  present  could  not  be  enforced 
against  an  infant,  that  should  have  been  given  in  evidence,  and  I  hold 
myself  not  warranted  in  saying  that  such  a  contract  is  void  by  the  law 
of  Scotland  because  it  is  void  by  the  law  of  England.  The  law  of  the 
country  where  the  contract  arose  must  govern  the  contract,  and  what 
that  law  is  should  be  given  in  evidence  to  me  as  a  fact.  No  such 
evidence  has  been  given,  and  I  cannot  take  the  fact  of  what  that  law  is 
without  evidence."  It  would  seem,  in  this  case,  thoogh  not  distinctly 
stated,  that  both  parties  were  domiciled  in  England.  The  result  of  the 
application  of  these  rules  is  that  the  contract  was  void  where  exeonted, 
and  wilt  not  be  enforced  by  the  coorta  of  this  State. 

Affirmed. 


SWANK  V.  iniFNAGLE.Y 

SCPBKlfE    COUBT   OP   IlIl>IAHA.      1887- 

[B^mUd  111  Indicma,  4S3.] 

Elliott,  J.  The  appellant  sued  the  appellee,  Melissa  HuAiagle, 
and  her  husband,  npon  a  note  and  mortgage  executed  in  Darke  County, 
Ohio,  on  land  situate  in  this  State.  The  appellee,  Melissa  HuAiagle, 
answered  that  she  was  a  married  woman,  and  that  the  mortgage  was 
executed  by  her  as  the  surety  of  her  husband,  and  assumed  to  convey 
land  in  this  State  owned  by  her.     The  appellant  replied  that  the  con- 
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tract  was  caade  In  Ohio,  and  tbat  b;  a  statute  of  that  State  a  married 
vomaa  had  power  to  execute  euch  a  mortgage,  but  the  statute  of  Ohio 
is  not  set  forth. 

The  trial  court  did  right  in  a4judging  the  reply  bad.  The  validity 
of  the  mortgage  of  real  property  is  to  be  determined  by  the  law  of  the 
place  where  the  property  is  situated.  Mr.  Jones  says :  "  A  mortg^e 
of  couree  takes  effect  by  virtue  of  the  law  of  the  place  where  the  land 
is  situated."  1  Jones,  Mortg.  §  623.  This  is  well  settled  law.  Stoiy, 
Conflict  of  Laws  (8th  ed.),  609  auth.  n. ;  BetheU  v.  Betbell,  92  Ind. 
SIS. 

Judge  Story,  in  sections  66  and  102  of  his  work  on  the  Conflict  of 
Laws,  does  not  treat  of  conveyances  or  mortgages  of  land,  but  of  con- 
tracts of  aa  entirely  different  class,  so  that  the  appellant  gets  no 
support  IVom  what  is  there  laid  dow;i  as  the  law. 

Under  the  act  of  1881  a  mortgage  executed  by  a  married  woman  aa 
surety  on  land  owned  by  her  in  this  State  is  void. 

There  is  another  reason  for  adjudging  the  reply  bad,  and  tbat  is  this, 
it  does  not  set  out  the  foreign  statute  on  which  it  professes  to  be  based. 
It  is  well  settled  that  where  a  pleading  is  founded  on  a  foreign  statute 
the  statute  must  be  set  forth.  Wilson  v.  Clark,  11  Ind.  385;  Men- 
denhall  v.  Gately,  IS  Ind.  149  ;  Kenyon  v.  Smith,  24  Ind.  11 ;  Tyler 
V.  Kent,  52  Ind.  583 ;  Milligan  v.  SUte,  ex  rel,  86  Ind.  553. 

We  cannot  disturb  the  finding  on  the  evidence. 

Judgment  termed. 

On  PsTrnoy  fob  a  Rehearing. 

Elliott,  J.  In  the  ailment  on  the  petition  for  a  rehearing, 
counsel  contend  that  we  were  in  error  in  holding  that  a  mortgage 
executed  by  a  married  woman  in  Ohio  as  surety  for  her  husband  can- 
not be  enforced  in  this  State,  and  they  refer  us  to  cases  holding  that 
the  construction  of  a  contract  is  governed  by  the  law  of  the  place 
where  It  was  made.  Bnt  the  ai^ument  fs  unavailing,  for  counsel 
mistake  the  point  in  dispute.  The  question  is  not  how  the  contract 
shall  be  construed,  but  had  the  married  woman  capacity  to  execute  it? 
The  question  is  one  of  capacity,  not  of  construction.  The  trial  court 
was  not  asked  to  construe  a  mortgage,  but  to  enforce  one  which  our 
statute  declares  shall  nut  be  enforceable.  The  purpose  of  the  suit  ia 
not  to  obtain  a  Judicial  interpretation  of  a  contract,  but  to  foreclose  a 
mortgage  which  our  law  declares  a  married  woman  has  no  capacity  to 
execute. 

Wc  suppose  it  quite  clear  that  if  the  mortg^or  has  no  capacity  to 
execute  a  deed  or  mortgage,  the  instrument  cannot  be  enforced, 
altliougli  the  incapacity  is  established  by  the  law  of  the  place  where 
the  land  is  situated.  If,  for  instance,  a  married  woman  should  ex- 
ecute a  deed  or  mortgage  without  her  husband  Joining  with  her,  it 
could  not  be  enforced  In  a  State  where  the  law  required  her  husband 
to  Join.    This  is  so  because  the  question  is  one  of  power,  and  power 
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is  created  or  withheld  bj'  the  law  of  the  place  where  the  land  lies.  It 
is  hardly  necessary  to  cite  sutboritics  upon  this  elementary  proposi- 
tioi)|  but  there  is  so  coDveniently  at  hand  a  decieiou  of  the  Supreme 
Court  of  Ohio,  where  the  rule  is  affirmed,  that  we  cite  it.  Brown  v. 
National  Bank,  44  Ohio  St.  269.  In  that  case  it  was  said :  "  We  ore 
not  unmiDdfiil  of  the  principle  that  deeds  intended  to  ooarey  or  en- 
cumber an  interest  in  land  situated  in  one  State,  executed  in  another, 
must  derive  their  vitality  from  the  laws  of  the  former." 

Our  statute  provides  that  tbe  deeds  of  persons  under  twenty-one 
years  of  age  sliall  be  voidable,  and  this  law  would  undoubtedly  entitle 
an  infant  under  that  age  to  avoid  a  deed  to  land  in  this  State  ex- 
ecuted in  Ohio,  and  tbe  principle  in  such  a  case  is  tbe  same  as  that 
which  rales  here,  for,  in  both  cases,  the  question  is  one  of  capacity. 
In  discussing  this  question  an  American  author  says:  "But  in  re- 
ference to  contracts  about  tbe  sale  and  conveyance  of  laud  such 
capacity  depends  upon  the  laws  of  the  State  wherein  the  land  is 
«taated.  This  is  the  general  ruling  in  America  as  to  the  law  upon 
these  subjects,  in  whatsoever  court  the  question  may  arise,  domestic 
or  foreign.  This  rule  applies  to  questions  of  infancy,  coverture, 
majority,  and  of  legal  capacity  generally."  Rorer,  Inter-State  Law, 
190 ;  1  Jones,  Mortg.,  §  662 ;  i  Kent  Com.,  atar  p.  441. 

Petition  m/erruled.^ 


SELL  V.   MILLER.      "1^ 

SuPBKHK  Court  or  Ohio.     1860. 

[Btporltd  11  Ohio  StaU,  331.] 

Bt  thz  Codbt.    Where  a  married  woman  over  eighteen,  but  under 

twenty-one  years  of  age,  has  her  domicil,  and  joins  with  her  husband 

in  the  execution  of  a  mortgage,  within  a  foreign  Jurisdiction,  where 

the  age  of  majority  is  fixed  at  twenty-one  years,  upon  real  estate 

aituate  in  Ohio,  held :  That  such  mortg^e  is  not  invalid  for  want  of 

capacity  on  her  part  to  contract ;  the  capacity  to  contract,  in  respect 

to  immovables,  being  governed  by  the  law  of  the  situs,  and  not  by  the 

law  of  the  domicil.  Motion  overruled. 

1  Ace.  Po«t  D.  Fim  Nat  Bank,  138  III.  959,  SB  S.  E.  978 ;  Cochian  v.  BentoD,  IM 
Iiid.  58;  FtienoD  t>.  Willianit,  57  Miu.  451 ;  Johnion  o.  Qawtry,  1  Mo.  App.  32S; 
Wood  V.  Wheeler,  HI  N.  C.  231 ;  Bsnm  v.  BJrcball,  150  Pa.  164,  S4  AtL  6Sa  Contra, 
KMj  D.  Daris,  28  La.  Ann.  773.  —  Ed. 
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In  be  HELLMANN'S   WILL.  Q 

Cramcert.    1886. 
[Beported  Lav  Re/xyris,  2  Eqaitg,  363.] 

Chbiotiam  Hillmank,  being  domiciled  in  England,  by  his  will 
bequeathed  the  sum  of  £250  to  each  of  the  two  children  of  Char- 
lotte Helsig.  Tbese  children  were  a  daughter,  aged  eighteen,  and  a 
son,  aged  aeventeen,  both  resident  and  domiciled  in  Hamburg. 

According  to  the  law  of  Hamburg,  girls  become  of  age  on  complet- 
ing their  eighteenth  year;  boys,  on  completing  their  twenty-second. 
By  the  same  law  the  father  of  an  infant  is  entitled,  as  guardian,  to 
receive  a  legacy  bequeathed  to  the  infant 

Under  these  circumstances  the  executors  applied,  under  the  Acta  22 
<fc  23  Vict  c.  35,  and  23  &  24  Vict  c.  38,  for  the  direction  of  the  court 
as  to  the  payment  of  the  legacies. 

Lord  Boiolly,  M.  B.  I  am  of  opinion  that  the  legacy  to  the 
daughter,  who  is  of  ^e  according  to  the  law  of  Hamburg,  may  he  paid 
to  her  on  her  own  receipt.  The  legacy  to  the  son  may  be  paid  to  him 
'  on  his  attaining  full  age  according  to  English  law  or  according  to  the 
law  of  Hamburg,  whichever  first  happens ;  in  the  meantime  it  must 
be  dealt  with  in  the  usual  way  as  an  infant's  legacy.* 


WOODWARD  V.   WOODWARD,    (f 
SoPKBME  Court  or  Tenkkbseb.     1889. 
[BepvrUd  BT  TeratsMe,  644.] 

FoLEES,  J.  This  is  a  petition  by  Rosa  P.  Woodward,  filed  in  the 
Probate  Court  of  Shelby  County,  against  her  guardian,  Emmet  Wood- 
ward, in  which  she  seeks  to  have  a  settlement  of  his  guardian  accounts, 
and  to  have  the  balance  in  his  hands  fonnd  dne  paid  over  to  her. 

She  alleges  her  domicil  and  residence  in  the  State  of  Louisiana,  and 
sets  up  and  exhibits  with  her  petition  certified  copies  of  the  proceed- 
ings had  in  that  State,  whereby  she  has  been  emancipated  from  the 
disabilities  of  infancy,  under  and  in  pursuance  of  the  statute  of  the 
State  authorizing,  in  certain  cases,  the  emancipation  of  persons  who 
have  attained  the  age  of  eighteen.  The  petition  alleges  that,  in  conse- 
<]uence  of  such  decree,  she  is,  under  the  laws  of  the  State  of  Louisiana, 
of  AiU  age,  and  as  such  entitled  to  demand  and  receive  her  estate. 

1  Jcr.  Donohoe  V.  DoDohoe,  19L.  R.  It.  349;  13  ClDnet,4TS  (Anitiia,  S3  Jsn.'Sl). 
Aod  see  Kohne's  Estate,  1  Pus.  Eq.  Cas.  399. 

Id  the  same  way  a  fand  will  be  paid  over  to  a  mamsri  woman  if  by  the  law  of  bar 
domicil  she  is  authorized  bi  receive  it  iodepeiideatl;  of  her  hiubaad.  Ex  partt  Lett, 
7  L.  R.  Ir.  133.  — Ed. 
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It  iB  shown  that  both  her  parents  are  dead ;  that  her  father  died  of 
yellow  fever,  iatestate,  in  1873,  leaving  several  children,  all  of  whom 
are  now  over  twenty-one  years  of  age  except  petitioner,  and  have 
received  fVom  tbeir  gaardian  their  share  of  their  father's  estate ;  that 
defendant,  Enjiuet  Woodward,  was  appointed  guardian  for  herself  and 
brothers  and  sisters  by  the  Probate  Court  of  Shelby  County  shortly 
after  her  father's  death ;  that  there  is  now  in  hia  hands  about  $8,000 
belonging  to  her,  which  he  holds  as  such  guardian ;  that  shortly  after 
her  father's  death,  by  proceedings  duly  had  in  the  Probate  Court  of 
Shelby  County,  petitioner  was  adopted  by  C  Dickman,  the  husband  of 
her  maternal  aunt,  under  and  in  pursuance  of  tbe  statutes  of  Tennessee 
iu  such  cases  made  and  provided ;  that  such  adoption  was  with  the 
consent  and  approval  of  the  defendant,  Emmet  Woodward,  ber  regular 
guardian ;  that  several  years  thereafter  C.  Dickman  removed  from  the 
State  of  Tennessee  to  the  State  of  Louisiana  with  the  view  of  taking 
up  his  permanent  abode  there,  and  has  ever  since  and  still  does  reside 
there,  tbe  State  of  Louisiana  being  the  State  of  bis  domicil ;  that 
petitioner,  after  her  adoption,  became  a  member  of  the  family  of  C. 
Dickman,  her  adoptive  father,  and  did  remove  with  him  and  his  family 
to  the  State  of  Louisiana',  and  has  ever  since  resided  there ;  that 
Louisiana  is  the  State  of  her  domicil,  and  was  at  the  time  of  the 
judicial  proceedings  therein  resulting  in  her  emancipation.  She  alleges 
in  her  petition  that  it  is  her  desire,  and  to  her  interest,  to  have  and 
receive  the  estate  coming  to  her  from  her  said  father  as  aforesaid,  by 
reason  of  the  foct  that  it  is  now  in  tjie  hands  of  the  guardian,  only 
yielding  her  a  revenue  of  six  per  cent,  chained  with  the  commissions, 
expenses,  and  costs  incident  to  such  guardianship,  while  she  can 
readily  obtain  a  permanent  eight  per  cent  investment  of  her  funds  in 
the  State  of  Lonisiana,  where  that  rate  of  interest  is  legal,  fVeed  from 
costs  and  expenses  of  guardianship.  She  insists  that  the  State  of  Ten- 
nessee will  recognize  her  majority  as  determined  and  fixed  by  Judicial 
decree  in  the  State  of  her  domldl,  and  would  recognize  as  valid  any 
receipt,  dischaige,  or  acquittance  that  she  might  execute  to  her  guar- 
dian for  her  estate  now  in  his  hands ;  and  that  the  Probate  Court  will 
order  and  direct  a  settlement  of  accounts,  and  the  paying  over  to  her 
the  balance  found  to  be  due,  so  that  tbe  said  guardian,  and  his  sureties 
on  his  official  bond,  may  be  discharged  fhim  all  further  liability. 

To  this  petition  the  defendant  interposed  a  demurrer,  upon  the 
ground  that  petitioner  was  stJll  a  minor  under  twenty-one  yean  of  age ; 
that  tbe  proceedings  had  in  the  courts  of  Louisiana  would  have  no 
extraterritorial  effect  by  reason  of  the  want  of  jurisdiction  in  said 
courts  over  the  estate  Of  the  ward  situated  in  Tennessee  ;  that  the  pro- 
ceedings had  in  Louisiana  are  anknown  to  the  laws  of  Tennessee,  and 
opposed  to  the  policy  of  Tennessee  law,  and  contrary  to  the  interests 
of  the  citizens  of  Tennessee,  and  would,  therefore,  not  be  recognized  in 
the  courts  of  this  State ;  that  the  said  guardian  is  lawn^lly  in  posses- 
sion of  said  fbnds  under  the  laws  of  this  Sute,  and  has  been  guilty  of 
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no  breach  of  daty  in  relation  thereto ;  and  that  said  petitioner,  being 
a  minor,  cannot  maintain  this  action  in  her  own  name. 

The  probate  Jndge  sustained  the  demurrer,  and  dismissed  the  peti- 
tion.   Petitioner  has  filed  the  record  for  a  wi-it  of  error  in  this  court. 

There  are  certain  general  principles  which  control  the  disposilJOD  of 
this  case.  They  are,  in  the  main,  well  settled ;  the  dilBculty  lies  in 
their  application  to  the  particular  facts  of  the  case  in  hand. 

"  It  is  elementary  that  every  State  has  an  inherent  right  to  determine 
the  status  or  domestic  or  social  condition  of  persons  domiciled  within 
its  territory,  except  in  so  far  as  the  powers  in  this  respect  are  restrained 
by  duties  or  obligations  imposed  upon  them  by  the  Constitution  of  the 
United  States."     Strader  o.  Graham,  10  How.  93. 

Again,  the  civil  status  is  governed  universally  by  one  single  princi- 
ple, —  namely,  that  of  domicil,  —  which  is  the  criterion  established  by 
law  for  the  purpose  of  determining  the  civil  status,  for  it  is  on  this 
basis  that  the  personal  rights  of  a  party  —  that  is  to  say,  the  law  which 
determines  his  majority  or  minority,  his  marriage,  succession,  testacy, 
or  intestacy — must  depend.    Udny  v.  Udny,  L.  R.  1  H.  L.  Sc.  457. 

It  is  not  seriously  controverted  by  connael  for  defendant  that  the 
Judicial  decree  under  which  the  disabilities  of  minority  were  removed 
in  Louisiana  had  the  same  effect  as  though,  by  direct  statute,  the  age 
of  minority  bad  been  fixed  at  eighteen,  so  far  as  the  status  of  minors 
domiciled  in  that  State  is  concerned.  The  main  contention  in  this 
connection  being  that,  the  domicil  of  origin  of  petitioner  having  been 
in  Tennessee,  petitioner  has  acquired  and  could  acquire  no  domicil  in 
Louisiana  by  reason  of  her  removal  to  that  State  by  her  adoptive 
faUier. 

Before  considering  the  question  of  removal  and  of  the  right  of  the 
adoptive  father  to  acquire  for  his  adopted  child  a  new  domicil,  or, 
what  is  the  same  thing,  the  right  or  privilege  of  the  adopted  child  to 
acquire  a  new  domicil  with  her  adoptive  father,  let  us  settle,  if  we  can, 
what  would  be  ttie  proper  disposition  of  the  case  bad  the  petitioner 
been  born  and  ever  afler  domiciled  in  the  State  of  Louisiana.  In  such 
cases  we  regard  it  as  well  settled  that  under  unquestionable  principles 
of  private  international  law  one  State  will  retibgnize  and  give  force  and 
effect  in  its  own  tribunals  to  the  legislation  of  another  State,  in  so  Ua 
as  it  fixes  the  status  and  capacity  of  married  women  and  minors.  This 
is  frequently  spoken  of  as  a  principle  of  comity ;  and  while  tt  doubtless 
has  its  origin  in  considerations  of  comity,  it  has  been  so  repeatedly 
and  emphatically  recognized  by  the  courts  of  all  civilized  countries 
that  it  is  now  thoroughly  crA'stallized  into  rules  and  principles  of  private 
international  law. 

As  is  said  in  Roes  v,  Ross,  129  Mass.  243,  in  the  elaborate  discus- 
sion of  the  subject  by  Chief  Justice  Gray,  *'  the  status  or  condition  of 
any  person  with  the  inherent  capacity  of  succession  or  inheritance  is  to 
be  ascertained  by  the  law  of  the  domicil  which  creates  the  statns,  at 
least  when  the  status  is  one  which  may  exist  under  the  laws  of  the 
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State  in  which  it  is  called  in  question,  and  when  there  is  nothing  in 
those  laws  to  prohibit  giving  full  effect  to  the  status  and  capacity  in 
the  State  of  the  domicil. 

"  We  are  not  aware  of  any  case  in  England  or  America  in  which 
change  of  status  in  the  country-  of  the  domicil,  with  the  formalities 
prescribed  by  its  laws,  baa  not  been  allowed  full  effect  ns  to  the  capacity 
thereby  created  of  succeeding  to  and  inheriting  property  in  any  other 
country,  the  laws  of  which  hold  a  like  change  of  status  in  a  like  manner, 
with  a  like  effect,  under  like  circumstances." 

This  principle  is  illustrated  by  the  decree  made  In  re  Da  Cunha,  1 
Hagg.  Ecc  B.,  page  2S7,  where  administration  was  granted  in  Eng- 
land, limited  to  the  receipt  of  the  dividend  of  a  sum  of  English  stock, 
to  a  Portuguese  lady  who,  by  the  laws  of  her  domicil,  was  emancipated 
from  the  disabilities  of  minority,  but  was,  by  the  English  law,  still  a 
minor.  It  was  held  that  she  was  entitled  to  receive  and  receipt  for  the 
dividend  on  said  stock  in  England. 

It  is  true,  as  insisted  by  counsel  for  defendant,  that  there  is  no 
elaboration  of  decision  and  of  discussion  made  by  the  Judges  in  the 
disposition  of  this  case,  but  this  fact  in  do  manner  detracts  ^m  its 
force  and  effect  as  authority.  It  does  settle  and  determine  that  a 
person  of  full  ago  by  the  law  of  her  domicil,  though  a  minor  by  the 
laws  of  England,  is  entitled  to  receive  and  give  a  valid  acquittance  for 
property  to  which  she  is  entitled  in  England ;  and  such  receipt,  though 
confined  to  the  dividend  on  the  stock,  is  as  conclusive  of  her  right  to 
act  as  a  major  as  though  she  had  received  the  corpus  of  the  property, 
the  dividend  being  all  that  she  was,  under  the  circumstances,  entitled 
to.  In  Rule  92  of  Dicey,  we  find  it  stated  that  the  capacity  of  a  person 
for  the  alienation  of  movables  depends,  so  far  as  the  question  of  infancy 
or  minority  is  ooncemed,  on  the  law  of  that  person's  domicil.' 

It  is  suggested,  however,  in  response  to  this  case,  that  the  fact  that 
the  property  going  to  the  minor  was  by  the  will  given  to  the  minor  by 
name,  is  indicative  of  the  purpose  to  have  the  same  paid  over  to  the 
minor,  according  to  the  law  of  the  place  of  her  domicil,  where  her 
majority  was  reached  at  an  earlier  age  than  in  England,  and  that  for 
this  reason  it  should  not  be  controlling  in  a  case  where  the  property 
was  inherited  generally  in  one  State,  where  twenty-one  is  the  lawfhl 
age,  and  the  full  age  at  an  earlier  period  is  bad  by  reason  of  the  domi- 
cil in  another  State. 

We  cannot  appreciate  the  force  of  this  suggestion.  The  court,  in 
disposing  of  the  case,  indicates  in  nowise  that  its  judgment  or  conclu- 
sion was  infiuenued  by  au}'  such  consideration,  and,  so  far  as  the  case 
goes,  it  is  merely  an  announcement,  and  application  of  the  general 
principles  contended  for  by  petitioner.  Had  any  special  regard  been 
given  to  the  fact  that  property  was  devised  by  will,  instead  of  passing 
by  law,  it  would  have  been  more  reasonable  to  have  supposed  that  the  . 

1  Ths  court  hece  examined  Jn  re  HBllmaDa'ii  Will.  L.  R.  2  Bq.  363.  —  En, 
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testator  intended  it  to  be  paid  over  according  to  the  law  of  his  ovn 
domicil,  Teqinriag  guardi&ns  to  receive  aud  receipt  for  tlie  fund  deviaed 
to  minors.  That  the  court  gave  no  attention  to  such  considerations, 
is  shown  bj  the  order  made  with  reference  to  the  boy,  in  directing  tliat 
the  fund  should  be  paid  to  him  when  he  attained  his  majority,  either 
under  the  law  of  England  or  under  Uie  law  of  his  domicil,  whicberer 
first  happened. 

This  conrt  has  recognized  the  doctrine  contended  for  by  petitioner 
in  the  cose  of  Robinson  v.  Queen,  decided  at  Nashville  and  reported 
in  87  Tennessee,  44S,  where  it  is  held  that  the  Judicial  proceedings, 
under  the  laws  of  the  State  of  Eentncky,  emancipating  married  women 
from  the  disabititj-  of  coverture,  wonld  be  recognized  and  enforced  in 
this  State  to  the  extent  of  allowing  an  action  to  be  brought  and  main- 
tained in  the  courts  of  this  State  against  such  married  woman,  on  a 
note  made  bj  her  in  the  State  of  Kentucky  as  surety  for  ber  husband, 
clearly  recognizing  that  ber  statue  as  a  person  aui  Juris  fixed  by  judi- 
cial proceedings  in  the  State  of  her  domicil,  would  have  tall  force  and 
effect  in  this  State. 

To  the  same  effect  is  the  text  in  Wharton's  Confiiot  of  Laws,  §  114, 
where  the  learned  author  says ; 

"A  foreigner  who  ts  capable  of  business  at  bia  domicil  must  be 
recognized  as  so  capable  by  our  laws,  even  though  if  domiciled  among 
us  he  would  be  incapable." 

A  near  analog}-  to  the  present  case,  with  reference  to  the  recognition 
In  one  State  of  the  status  fixed  by  the  law  of  the  domicil  is  to  be 
found  in  the  case  of  children  bom  out  of  wedlock,  but  made  legitimate 
afterward  according  to  the  laws  of  their  domicil,  by  the  subsequent 
marriage  of  their  parents.  They  are  deemed  everywhere  Intimate  for 
the  purposes  of  inheritance,  etc.  Andrews  v.  Andrews,  24  Cli.  Div. 
637 ;  Miller  v.  MiUer,  91  N.  Y.  315 ;  Scott  v.  Ney,  11  La,  Ann.  232. 
This  doctrine  is  generally  subject  to  exception  concerning  real  estate, 
which  is  governed  by  the  lex  rex  sites. 

The  law  of  divorce  also  furnishes  a  close  analogy.  Thus  a  divorce 
in  a  foreign  Jurisdiction  for  a  cause  which  is  not  competent  in  the  State 
of  marriage,  is  recognized  as  valid  in  the  latter  if  tiie  former  had  juris- 
diction  of  the  parties  for  the  purposes  of  the  suit.  Sewall  v.  Sewall, 
122  Mass.  158;  Clark  r.  Clark,  $  Gushing,  385;  Barber  v.  Boot,  10 
Mass.  260. 

In  Stephens  v.  Mc7arland,  8  Trisb  Eq.  Rep.  444,  we  have  a  case 
where  a  minor  was  insolvent  in  Southern  Australia,  by  the  laws  of 
which  a  minor  could  be  so  adjndged ;  his  assignee  attempted  in  Ireland 
to  obtain  the  real  and  personal  property  that  passed  to  him  under  bis 
father's  will.  The  bill  was  demurred  to  and  the  demurrer  overmled, 
the  assignee  being  adjndged  to  have  the  title  of  the  property  coming 
to  the  insolvent  minor. 

The  converse  of  the  present  case  is  found  in  Kohne's  estate,  1  Far- 
sous'  Select  Eq.  Oases  (Penn.),  399 ;  the  direct  point  was  that  the 


,v  Google 


SBOT.  II.]  WOODWARD  V.   WOODWAED.  SI 

power  of  attomej  of  a  minor,  who  bad  not  reached  her  majority  by  the 
law  of  her  domicil,  would  oot  be  recognized  ia  PennBylvaoia,  although 
by  the  law  of  Pennaylvania  she  was  then  of  full  age.  The  Judge 
delivering  the  opinion  said,  among  other  things,  ''that  acconling  to 
our  law,  in  comrooo  with  those  of  the  civilized  world,  questioos  of 
minority  and  majority,  ia  all  controversies  respecting  personal  estate, 
are  to  be  determined  according  to  the  laws  of  the  country  in  which  the 
minor  held  his  actual  domicili  whether  natural  or  acquired."  See 
Story's  Conflict  of  Laws,  §g  64,  65,  66,  and  69. 

Pothier  states  the  rule  thus:  "The  change  of  domicil  delivers 
persons  from  the  empire  of  the  laws  of  the  place  they  have  quitted,  and 
subjects  them  to  those  of  the  new  domicil  they  have  acquired." 

Mr.  Justice  Story,  after  presenting  the  several  views  of  some  of  the 
civil  law  writers  who  discuss  the  subject,  says,  at  section  71 ;  "  Boullen- 
oia  himself  does  not  hesitate  to  declare  the  general  principle  to  be 
incontestable,  that  the  law  of  the  actual  domicil  decides  the  state  and 
condition  of  the  person,  so  that  a  person  by  changing  his  domicil 
changes  at  the  same  time  his  condition." 

The  efFect  of  the  statute  of  Louisiana,  under  which  the  disabilities 
of  this  minor  were  removed,  has  been  adjudged  by  the  highest  court 
of  that  State. 

Thus,  in  36  La.  Ann.  250,  it  is  said:  "It  places  the  minor  thns 
freed  on  the  same  plane  with  the  mi^or,  and  invests  him  with  identi- 
cally the  same  rights,  and  subject  to  equal  responsibilities.  Id  other 
words,  instead  of  leaving  him  subject  to  the  operation  of  the  general 
law,  and  making  him  wait  until  be  is  twenty-one  years  of  i^e,  it 
virtually  and  in  effect  fixed  and  established  his  majoritj'  at  an  earlier 
period  of  life,  —  that  ia,  at  any  time  when  he  shall  have  passed  the  age 
of  eighteen  years."  So  fully  is  his  majority  established  Uiat  he  is  capa- 
ble of  filling  the  office  of  atlministrator.  Just  as  if  twenty-one  years  of 
age.  12  La.  Ann.  155.  Under  this  legislative  emancipation  the  party's 
disabilities  of  infancy  are  all  removed.  6  Robinson,  429  ;  9  La.  Ann. 
155  ;  36  La.  Ann.  250.  He  is  estopped  by  it,  and  those  dealing  with 
hira  need  look  no  further  than  his  free  papers.     36  La,  Ann.  616, 

The  case  of  Galbraith  v.  Buner,  65  Mo.  S49,  urged  by  counsel  for 
defendant  aa  furnishing  strong  authority  for  their  contention  here,  is 
not,  in  our  opinion,  entitled  to  the  weight  insisted  upon.  The  case  is 
extremely  brief  in  its  discussion,  and  assumes  the  very  point  in  contro- 
versy, without  reference  to  the  various  authorities  bearing  thereon. 

Mr.  Wharton,  in  his  work  on  Conflict  of  Laws,  at  section  IH,  says 
of  this  case  that  it  is  "  exceptional "  and  "  arbitrary."  Moreover,  it 
may  be  distinguished  from  the  case  now  before  ns  in  this,  that  the 
proceedings  in  Arkansas,  the  State  of  domicil  of  the  minor,  seem  to 
have  had  for  its  object  the  emancipation  of  the  minor  only  pro  tanto 
—  that  is  to  say,  the  minor's  disabilities  were  removed  to  the  extent  of 
anthorizing  him  to  go  into  the  State  of  Missouri  and  there  collect  and 
receipt  for  the  particular  fund  in  the  hands  of  his  Missouri  guardian. 
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It  was  Dot  ftD  OQt  and  out  removal  of  all  the  disabilitiea  of  minority, 
but  a  special  oommisaion  authorizing  au  iDoureion  into  the  State  of 
Missouri  for  the  purpose  of  receiving  and  receipting  for  a  paiticular 
fund.  The  Arkansas  statute  is  not  before  us,  and  we  only  know  its 
contents  by  the  statement  thereof,  found  in  this  Missouri  case,  from 
which  it  is  apparent  that  it  differs  widely  from  the  broad  and  oompre- 
heusive  proceedings  in  Louisiana,  whereby  the  petitioner  in  the  case  at 
bar  was  thoroughly  and  entirely  emancipated  from  all  disabilities,  and 
her  status  fixed  as  a  major  in  Louisiana,  from  which  she  claims  the 
right  to  have  her  status  recognized  in  other  sorereignties. 

So  far  we  have  traveled  a  broad  and  well-defined  road,  ^m  which 
there  is  no  variableness  nor  shadow  of  turning,  every  step  of  which  is 
marked  by  well  considered  authority  of  the  highest  repute.* 

Under  the  view  we  take  of  the  law  governing  this  case,  the  petitioner 
has  attained  her  majority  under  the  laws  of  the  State  of  her  domicil, 
and  this  court,  recognizing  the  status  of  capacity  as  thus  fixed  by  the 
law  of  her  domicil,  will  declare  her  of  full  age,  so  far  as  her  right  to 
demand  and  receive  Ihim  any  one  having  property  in  their  possession 
belonging  to  her,  to  which  she  would  be  entitled  upon  attaining  full 
age  in  this  State. 

In  other  words,  being  of  full  age  in  Louisiana,  the  State  of  her  domi- 
(»1,  she  is  of  full  age  in  this  State,  under  the  principles  of  private 
international  law  obtaining  in  such  cases. 

Let  the  Judgment  be  reversed,  and  the  case  remanded  for  further 
proceedings. 


D'HERVAS  V.   BONNAR.   0 
Court  of  Cassation,  Framcx.    18S3. 

[Reported  Sinn,  1833, 1.  663.] 

In  1812  Mme.  Willeminot,  a  Frenchwoman,  married  at  Madrid  M. 
d'Hervaa,  a  Spaniard,  and  thus  became  a  foreigner.  Soon  after  their 
union,  they  removed  to  France,  and  there  established  themselves  in 
business  and  acquired  real  estate. 

On  Nov.  9,  1820,  Mme.  d'Hervas  became  bound,  jointly  with  her 
husband,  as  debtor  to  M.  Bonnar  for  a  sum  of  100,000  fVancs,  to 
secure  which  she  mortgaged  to  him  the  estate  of  Beaugez,  belonging 
to  her. 

The  obligation  not  having  been  performed,  M.  Bonnar  bronght 
action  gainst  Mme.  d'Hervas  to  obtain  the  land.  She  however  al- 
lied that  the  obligation  was  void,  on  the  ground  that  by  the  Spanish 
law  a  wife  cannot  hind  herself  Jointly  with  her  husband,  nor  give  se- 
curity for  him.  M.  Bonnar  denied  the  application  of  Spanish  law  to 
*  The  court  proceeded  to  discnM  the  qneatioii  of  domicil.  —  Ed. 
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aD  obligation  contracted  in  France  by  b  Spanisli  woman  domiciled 
there,  and  secure'd  by  goods  situated  in  France. 

Tlie  Tribunal  of  tbe  Seine,  June  i,  1827,  dismissed  the  action.    On  , 
appeal,  the  Royal  Court  of  Paris  reversed  the  judgment.'     Appeal  by 
Mme.  d'Hervas,  for  violation  of  the  principles  as  to  statute  personal 
contained  in  Articles  3  and  11  of  the  Civil  Code. 

The  Court.  It  is  not  here  a  question  either  of  the  status  of  Mme. 
d'Hervas,  or  of  any  right  guaranteed  by  a  diplomatic  convention  be- 
tween France  and  Spain,  to  the  citizens  of  one  country  living  in  the 
other ;  but  of  the  validity  of  an  obligation  assumed  in  France  by  a 
foreigner,  who  there  had  a  domicil  and  lauded  property'.  In  this 
aCTair  the  Judgment  could  not  have  violated  Art.  11  of  the  Civil  Code, 
since  that  article  secures  to  a  foreigner  in  France  the  enjoyment  of 
the  same  civil  righta  as  are  granted  to  Frenchmen  by  the  treaties  of 
the  foreigner's  nation. 

Though  Art.  3  declares  that  laws  concerning  the  status  and  capacity 
of  persons  govern  Frenchmen  even  while  residing  in  a  foreign  country, 
it  contains  no  similar  or  analc^ous  provision  in  favor  of  foreigners 
residing  in  France  ;  whence  it  results  that  the  judgment  appealed  fVom 
could  not  have  violated  this  article. 

By  the  terms  of  the  same  article,  immovables  in  France  owned  by 
foreigners  are  governed  by  French  law ;  and  in  deciding  that  Mme. 
d'Hervas  was  held  to  .execute  an  obligation  which  slie  had  contracted 
under  the  authority  of  the  French  laws,  with  a  montage  on  her  land 
situated  in  France,  the  judgment  made  a  proper  application  of  the 
French  laws  whioh  govern  this  obligation.* 


MANAGER  OF  THE  COURT  THEATRE  OF  HANOVEE  v.  G.  t 

SUPRBME    CoDBT    AT    CbLLB    (HaMOVBH).      l&U. 

[Reporimi  13  Smfferft  AnAiv,  loa.] 
Tbe  singer  Louise  G.  of  Vienna  on  Nov.  9,  1810,  with  the  assent 
of  her  mother  (her  pretended  guardian),  concluded  an  engagement  with 
the  Manager  of  the  Court  Theatre  of  Hanover.  The  singer  G.  after- 
wards refused  to  carry  out  the  contract,  and  the  Manager  brought  suit. 
The  Austrian  law,  according  to  the  Manager's  contention,  did  not  de- 
prive of  all  effect  the  engagements  of  a  minor  entered  into  without  the 
assent  of  her  guardian ;  while  according  to  the  law  of  Hanover  such 
engagements  were  null  and  void.  The  question  therefore  arose,  by 
what  law  the  legal  capacity  of  a  party  to  a  contract  must  be  Judged. 

>  The  jadgment  of  the  Royal  Conrt,  uid  tha  ar^menta  io  the  Csaastion,  sre 
omiU«d.  —  Ed. 

I  Contra,  Eninbert  v.  Cleident  (Lifege,3l  Dec.'T9),  Paaic.  Belg.1880,  3,I3S.  — Eih 
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The  Court.  The  rale  mast  always  be,  that  a  court  shall  decide 
according  to  the  law  of  the  land.  The  exception  to  this  rule,  baaed 
solely  OD  peculiar  usage,  according  to  which  the  minority  of  a  foreigner 
is  determined  by  the  Ian  of  his  dotuicil,  cannot  be  extended  in  the 
decieiODB  so  as  to  cover  the  legal  consequeooes  of  such  minority.  The 
effect  of  the  defendant's  ^reement,  attacked  as  tJie  contract  of  a  minor, 
is  therefore  to  be  determined  by  our  taw. 


DE  LIZARDI  V.    CHAIZE.    & 
Court  os  Cassation,  Fkance-     186L 

[Reported  Journal  da  Pahu,  IS63,  437.] 

M.  ss  LizABDi,  a  Mexican,  then  over  twenty-one  years  old,  but  still 
a  minor  by  Mexican  law,  bought  of  Chaize,  Rigaud,  Delamarre  and 
Bablin,  in  1853  and  1654,  Jewels  to  a  considerable  amount,  and  in 
payment  signed  notes  and  bills  of  exchange.  In  1857,  having  come 
of  age  by  the  law  of  his  country,  M.  de  Lizardi  summoned  M.  Chaize 
and  partners  before  the  Tribunal  of  the  Seine,  to  have  declared  void 
as  made  during  minority  all  the  obligations  he  had  given  them. 

To  this  petition  the  defendants  answered  that  at  the  time  they  dealt 
with  him  M.  de  Lizardi  was  of  age  by  French  law ;  that  they  were 
ignorant  of  his  foreign  nationality  ;  that  they  contracted  in  good  ftuth  ; 
and  that  the  obligations  were  therefore  binding.  They  also  filed  a 
cross-claim  for  the  payment  of  the  amounts  he  owed  them. 

The  tribunal  found  for  the  defendants  upon  the  original  petition, 
and  allowed  the  cross-claim.  On  appeal  to  the  Court  of  Paris  the 
Judgment  was  atHrmed.*    Thy  petitioner  appealed. 

The  Coimr.  Though  the  statute  personal,  the  application  of  which 
to  French  citizens  residing  in  a  foreign  country  is  assured  by  the 
French  civil  law,  may  on  the  principle  of  reciprocity  be  invoked  by 
foreigners  residing  in  France,  yet  it  is  proper  in  applying  the  foreign 
statute  to  enforce  restrictions  and  limitations  without  which  there  would 
be  constant  danger  of  error  or  surprise  to  the  prejudice  of  French 
citizens.  Though  on  principle  one  is  bound  to  knon  the  capacity  of 
Qie  person  with  whom  one  enters  into  a  contract,  the  rule  cannot  be 
so  strictly  and  rigorously  applied  with  regard  to  foreigners  contracting 
in  France.  Civil  capacity  may  in  fact  be  easily  verified  in  the  case 
of  transactions  between  French  citizens ;  but  it  is  otherwise  as  to 
transactions  that  take  place  in  France  between  Frenchmen  and  foreign- 
ers. In  such  a  case,  the  Frenchman  cannot  be  held  to  know  the  laws 
of  various  nations,  and  their  provisions  as  to  minority  and  majority 
and  the  extent  of  the  power  of  foreigners  to  make  agreements  within 

1  The  jailgmenU  of  the  lower  coniia  and  argnmenta  at  coaniel  are  omitted,  — Ed. 
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the  limits  of  their  civil  taip&city.  It  is  sufflcient  for  the  validitj  of  the 
contract  that  the  Frencbman  has  acted  without  laches  and  negligeoce 
and  in  good  faith. 

It  is  not  shown  that  the  defendaDts  kDew  the  petitioner's  foreign 
nationalit}'  when  they  dealt  with  him  ;  it  follows  from  the  facts  found 
in  the  lower  court  that  in  making  sales  to  him  in  the  regular  course 
of  business  they  acted  in  entire  good  faith ;  the  price,  though  large, 
was  not  out  of  proportion  to  Lizardi'a  fortune;  these  things  were 
delivered  in  presence  of  his  relatives  and  without  opposition  on  their 
part ;  fWtm  some  of  the  objects  sold  the  petitioner  has  realized  a  profit ; 
nothing  conld  lead  the  present  defendants  to  suspect  that  Lizardi, 
though  aged  more  than  twenty-one  years,  was  yet  a  minor  by  the  laws 
of  his  country. 

These  facta,  recit«d  in  the  judgment,  sufficiently  justify  the  in«n> 
tenance  of  agreements  undertaken  by  Lizardi  with  the  present  defend- 
ants, and  no  law  was  violated  by  the  judgment. 

Appeal  dinnUseii.^ 


FOTJEGEAUD  v.   SANTO  TENIA.  5 
Court  of  Fabib.     1879. 

[Beported  6  Clunet,  4SS.J 

The  GotJBT.  The  foot  is  clear  that  Joseph,  Count  of  Santo  Venia, 
is  of  Spanish  nationality ;  and  at  the  time  he  accepted  the  drafts  drawn 
on  him  by  Tb^rese  Bimet  (discounted  by  Foargeaud,  Simon  Bugniet  & 
CTie.)  he  was  more  than  twenty-one  years  old,  but  a  minor  according 
to  the  Spanish  law,  his  statute  personal,  which  Szee  the  age  of  majority 
at  twenty-five.  The  qnestion  is  whether  the  Count  of  Santo  Venia, 
who  baa  accepted  drafts  in  which  he  described  himself  as  domiciled  at 
Paris,  can  set  np  against  bona  fide  holders  his  foreign  nationality  and 
his  minority  by  the  rale  of  bis  national  law ;  and  whether  theae  bona 
fide  holders  were  bound  at  their  peril  to  aacertain  the  real  capacity  ol 
the  acceptor. 

Though  the  laws  which  govern  the  status  and  capacity  of  persons  fol- 
low those  persons  wherever  they  go,  whatever  be  their  domicil  of  origin, 
yet  one  must  remember  that  the  application  of  the  foreign  statute  is  sub- 
ject to  restrictions  and  limitations  required  by  the  legitimate  interest 
of  citizens  of  France  who  have  become  creditors  by  regular  legal  bank- 
ing operations.  Foui^aud,  Simon  Bugniet  et  Cie.  did  not  deal  directlj' 
with  the  Coant  of  Santo  Venia ;  they  dealt  only  with  Th^reae  Bimet, 

■  Aa.  Cnnac  v.  HutoK  (Puia  1883),  10  Claaet,  390.  In  a.  simiUr  au«  the  OiTil 
Tribnnal  of  the  Seine  nid :  "  It  U  a  priociple  of  natnml  law  and  of  the  pnblic  order 
of  France  that  no  one  shall  enrich  himself  at  the  expense  of  another;  snch  ■  role, 
like  lawB  of  police  and  of  safety,  bind,  without  distiiiction  of  otigln  oi  naUonality,  all 
Who  are  on  French  »oil."     14  Clonet,  1 78.  —  Ed. 
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bis  creditor.  Thoagh  one  may  perhaps  bold  that  Th^r^e  Bimet,  who 
knew  the  Count  of  Santo  Venia,  was  to  blame  for  giviag  him  credit  in 
spite  of  certain  facts  which  indicated  his  foreign  nationality,  tbe  same 
blame  caonot  attach  to  bankers  Uving  far  from  Paris,  who  acted  on 
information  furnished  them  by  the  holder  of  the  drafts,  and  by  declara- 
tions as  to  domidl  uixin  the  drafts,  and  were  therefore  excusable  for 
not  having  inveatigated  a  capacity  which  no  particular  fact  or  circnm- 
stance  authorized  them  to  suspect. 

If  one  considers  tbe  greater  interest  of  tbe  security  of  a  holder  in 
dealing  with  commercial  paper,  a  bill  of  exchange  is  sulBciently  pro- 
tected by  holding  that  the  bearer  who  hae  discounted  tbe  signature  of 
a  foreigner  in  ignorance  of  his  quality  and  of  tlie  law  which  forbids  him 
to  contract  has  acted  in  good  faith  and  with  the  degree  of  care  which 
the  nature  of  the  contract  requires. 

It  follows  that  the  Count  of  Santo  Venia  is  justified  neither  in  law 
nor  in  fact  in  asserting  the  nullity  of  the  obligation  be  baa  contracted. 


A.  ..  C.      0 

SlTPKSUE  COUBT  OV  AUSTRIA.      1882. 
[Reported  13  CluTiet,  468.] 

A.,  a  Pmssian,  came  of  age,  according  to  the  Prussian  law,  on  Janu- 
ary 24,  1878,  when  she  reached  the  age  of  twenty-one.  She  married 
C,  an  Austrian,  August  25, 1879  ;  and  on  October  19, 18S0,  at  Prague, 
she  accepted  a  bill  of  exchange.  Being  sued  by  A.  on  tbe  bill,  she 
alleged  that  at  the  time  of  the  acceptance  she  had  not  reached  the  age 
of  twenty-four,  and  accordingly  was  not  of  age  by  the  Austrian  law, 
nor  capable  of  binding  herself  on  a  bill  of  exchange  or  negotiable  note. 

The  lower  court  allowed  the  defence  on  the  ground  that  she  had 
become  Austrian  by  marriage,  and  that  one  who  becomes  an  Austrian 
submits  himself  to  Austrian  laws,  and  his  capacity  should  be  determined 
by  those  laws.' 

On  appeal,  the  judgment  was  reversed,  for  the  following  reasons : 
The  defendant  had,  as  a  Prussian,  reached  her  majority  on  January  24, 
1678 ;  she  then  became  capable  of  accepting  a  bill  of  exchange.  She 
alleges  that  on  her  marriage  with  an  Austrian  this  capacity  ceased.  It 
is  true  that  she  became  an  Austrian,  but  this  fact  could  not  deprive 
her  of  rights  already  acquired,  and  she  should  be  considered  as  of  age 
and  capable  at  all  times  after  January  24,  1878. 

On  appeal  to  tbe  Supreme  Court  this  Judgment  was  confirmed. 

1  The  text  of  the  jadgment  is  omitted. -Ed. 
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IBepoTltd  ao  Climet,  S30.] 

The  Tribdhal.  The  firm  of  X.,  ladies'  tailors,  delivered  to  Mrs.  T. 
between  April  and  AngQst,  1888,  clothes  and  furnishings  amounting  to 
the  sum  of  404  fraaca.    Thej'  brought  suit  for  payment  May  20,  1890. 

The  defendant,  a  Frenchwoman  by  origia,  manieil  at  Paris  in  1876 
Y.,  an  English  merchant,  then  domiciled  at  F.,  and  thereby  became 
English.  By  the  terms  of  tbeir  marriage  contract  the  epousea  adopted 
the  ayatem  of  community  of  goods,  as  eatablished  by  the  French  Civil 
Code.  Soon  after  the  marriage,  Y.  moved  his  business  and  his  resi- 
deuce  to  Paris.  By  a  Judgment  of  this  Tribunal  in  1889  a  separation 
of  goods  was  decreed  between  Mrs.  Y.  and  her  husband,  and  by  a 
second  Judgment  of  May  6,  1890,  they  were  divorced. 

The  plaintiSs  claim,  in  the  first  place,  that  Mrs.  Y.  is  liable  to  them 
in  the  action  de  m  rem  verao ;  or  else  by  her  personal  undertaking 
made  after  the  separation  of  goods  to  pay  the  debt  in  question ;  in  the 
second  place,  that  in  any  case  Mrs.  Y.  being  English  should  be  bound 
by  her  national  law,  and  might  l^ally  bind  herself  without  her  hus- 
band's consent  by  virtue  of  the  English  Act  of  August  18,  1382. 

Od  the  first  point,  there  is  do  doubt  that  according  to  the  French 
Civil  Code  Mrs.  Y.  would  not  be  bound.  So  far  as  the  action  de  in 
rem  verao  is  concerned,  the  furnishings  were  made  almost  a  year  before 
the  separation  of  goods,  and  therefore  constituted  a  community  debt, 
according  to  Articles  314  and  1409,  §  5,  of  the  Civil  Code.  Admitting 
that  the  defendant  got  the  benefit  of  them,  it  was  only  as  any  married 
woman  living  with  her  husband  with  community  of  goods  would  get  a 
benefit  ■? he  community,  which  Mrs.  Y.  gave  np  in  1889,  would  alone 
be  bound.  Regarding  her  personal  undertaking  to  pay,  by  her  card 
addressed  to  X.  March  10,  1889,  supposing  the  defendant  wished  to 
make  a  personal  undeitaking,  the  agreement  was  null  for  default  of 
authority  from  her  husband.  By  virtue  of  the  principles  laid  down 
in  Articles  217  and  1449  of  the  Civil  Code,  a  wife  after  separation 
of  goods  can  contract  witliout  her  husband's  authority  only  within  the 
limits  of  a  wise  administration  ;  and  one  could  not  claim  that  this  con- 
tract would  fall  within  such  limits,  since,  in  undertaking  to  pay  a  debt 
for  which  she  was  not  bound,  according  to  the  principles  of  our  law, 
Mrs.  Y.  would  have  done  an  act  without  consideration,  a  pure  gratuity. 

On  the  second  point,  it  is  generally  agreed  that  foreigners  in  France 
are  governed,  so  far  as  concerns  their  civil  status  and  capacitj-,  by 
their  national  law.  Jf  this  principle  is  not  expressly  laid  down  in  any 
text  of  the  law,  it  follows  by  implication  from  Article  3  of  the  Civil 
Code,  which  assumes  the  principle  of  the  preponderance  of  the  national 
law  as  regards  personal  condition  ;  and  having  imposed  on  foreigners 
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the  French  law  in  matters  of  police  and  safety,  and  with  respect  to 
their  immovables,  remains  silent  as  to  their  statns  and  their  civil 
capacity.  ...  By  the  terms  of  Articles  1  and  2  of  the  English  Act 
of  August  18,  1882,  altering  the  law  as  to  the  property  of  married 
women,  a  married  womab  may  contract  as  if  she  were  sole,  so  as  to 
bind  her  separate  estate,  and  may  be  sued  either  in  contract  or  In  tort 
in  all  respects  as  if  she  were  sole.  Article  44  of  the  same  Act  provides 
that  every  contract  made  bj'  a  married  woman  so  as  to  bind  her  separ- 
ate estate  will  bind  not  only  her  separate  estate  at  the  date  of  the  con- 
tract but  all  after- acquired  estate. 

To  avoid  the  consequencee  of  this  law,  Mrs.  Y.  ni^es  (1)  that  the 
French  jarispnidence  applies  to  foreigners  the  rules  of  their  statute 
personal  only  so  far  as  the  national  law  of  the  foreigners  does  not 
remit  tbem,  as  to  their  status  and  oapaoitj',  to  the  law  of  the  country 
where  they  are  domiciled  ;  and  that  in  fact  English  law  remits  English- 
men to  the  law  of  their  domicil :  (2)  that  in  adopting  the  French  sys- 
tem of  community  she  has  renounced  her  national  law,  at  least  so  far 
as  her  capacity  is  concerned,  and  the  authority  of  her  husband  is  there- 
toiB  necessary'.' 

As  to  the  first  objection,  the  principle  of  Confiict  of  Laws  that  the 
defendant  sets  np  as  being  the  English  law  is  not  certain.  In  England, 
in  fact,  the  Conflict  of  Laws  is  not  the  subject  of  positive  statutory 
regulation,  but  depends  on  the  "  Commoo  law,"  that  is,  on  customary 
law,  which  is  interpreted  and  moulded  from  day  to  day  by  jurisprud- 
ence. The  English  courts  when  dealing  with  conflicts  between  ^e 
English  law  and  foreign  laws  in  nmtters  of  status  and  personal  capao- 
i^  have  a  variable  doctrine.  Having  allowed  preponderance  to  the 
law  of  the  act,  they  Incline  in  bet  to  substitute  for  Jt  in  practice  the 
law  of  the  domicil ;  but  this  is  no  more  than  a  present  tendency  of 
English  jurisprudence  toward  a  doctrine,  a  tendency  which  cannot  be 
characterized  as  the  law  of  England.  But  were  this  rule  Artain,  we 
could  not  accept  the  remission  by  the  foreign  law  to  the  law  of  the 
domicil.  In  deciding  that  the  law  applicable  to  the  status  and  capac- 
ity of  foreigners  in  France  is  their  national  law,  the  French  legislator 
considers  that  since  the  status  and  capacity  of  persons  ore  dependent 
strictly  on  their  national  characteristics,  that  law  is  better  calculated 
than  any  other  to  appreciate  the  conditions  whence  the  rule  of  law  is 
derived ;  and  that  such  law  should  be  followed  from  high  motives  of 
reason  and  justice.  But  in  adopting  this  principle,  the  l^islator  does 
not  have  in  view  the  rule  of  international  law  in  force  in  this  case  in  the 
foreign  system  of  law ;  since  the  French  law  itself,  in  the  exercise  of  its 
sovereignty,  establishes  the  rule,  and  solves  the  conflict  of  French  law 
with  foreign  laws,  providing  that  foreigners  shall  be  governed  while  in 
France  by  their  statute  personal,  and  directing  the  French  judges  to 
apply  to  them  their  national  law.     This  is  an  imperative  rule,  to  which 

^  Part  of  ths  opinion,  in  which  this  Mcond  objection  it  held  nnfonnded,  It  omitted. 
—  Ed. 


,v  Google 


BSCT.  II.]  KKTKAUD   V.   KABTEU  39 

conformation  has  become  Decesaitry ;  and  we  cannot  Bubstitute  for  It  the 
differeot  conception  of  a  foreign  system  of  l&v  vhich  attaches  more 
importance  in  such  a  matter  to  the  domicil  than  to  the  nationalitj-. 
It  follows  that  in  this  case  the  law  applicable  to  the  capacity  of  Mrs. 
Y.  is  the  English  Act  of  1882,  relative  to  the  capacity  of  married 
women ;  and  by  virtue  of  thia  law  the  defendant  l^ally  bound  herself 
without  ber  huBband's  authorization.  ... 


RETNAUD  V.  MARTEL.    (J 
CoDKT  OP  Appeal  of  Gbenoblk.    1892. 
{BtfoeUd  19  C'lncl,  1143.] 

The  Codbt.  Peter  Clapier  was  on  June  IS,  1891,  condemned  by 
the  Court  of  Assizes  of  Gap  to  five  years'  imprisonment  at  hard  labor 
for  a  rape.  According  to  tiie  provisions  of  article  29  of  the  Penal  Code 
the  condemned  is  under  legal  interdiction  as  long  as  his  punishment 
lasts ;  and  Maitre  Martel,  notary  at  Serres,  has  been  appoioted  his 
guardian.  This  interdiction,  wliich  deprives  ttie  condemned  of  the  use 
and  administration  of  his  property,  is  complementary  to  the  principal 
punishment ;  by  the  terms  of  the  law,  punishment  at  hard  labor  neces- 
sarily  involvcH  the  accessorial  punishment  of  legal  interdiction. 

By  the  terms  of  Art.  3  of  the  Civil  Code,  laws  of  police  and  safety 
bind  all  inhabitants  of  French  territory ;  Clapier,  an  Italian  subject, 
but  condemned  in  France  for  a  crime  committed  on  French  territory,  is 
bound  by  the  French  repressive  laws.  Although  the  laws  which  create 
the  statute  personal  of  foreigners  govern  them  in  France,  this  rule  ex- 
tends only  to  civil  laws  ;  the  safety  of  society  requires  that  the  criminal 
laws  of  France  should  bind  all  who  inhabit  IVench  territory.  Wliatever 
the  provisions  of  the  Italian  Code,  Clapier,  on  his  condemnation  to  five 
years'  imprisonment  with  hard  labor  in  France,  is  subject  by  the  French 
penal  code  to  the  accessorial  punishment  of  legal  interdiction  while  tlie 
principal  punishment  lasts. 

The  interdicted  individual  cannot  himself  appear  in  the  action  for 
damages  brought  against  him  by  Reynaud,  his  victim's  father;  and  the 
plaintiff  has  rightly  bronght  the  action  against  the  guardian,  Maitre 
Martel,  who  is  his  legal  representative. 


,v  Google 


CDMMISG  V.   CCiOlING.  [CHAP.  VL 


GUMMING  I-.   CUMMING.    0 
CouBT  or  Appkal  of  Fasis.    1605. 
[Hxporitd  23  Cbmet,  147.] 

Thb  Widow  CummiDg  applied  for  a  coneeil  judidaire  for  heraon 
William  Cumming,  by  reason  of  his  prodigality.  The  Tribunal  of  tba 
Seine  dismissed  the  application,  and  the  plaintiff  appealed. 

The  Codkt.  As  a  result  of  the  general  principles  of  law  and  of  the 
provisions  of  Art.  3  of  the  Civil  Code/  foreigners  living  in  France  are 
governed  by  their  national  law  in  all  that  concerns  their  status  and 
personal  capacity.  The  rule  that  the  statute  personal  follows  the  person 
is  a  mle  of  public  order  which  binds  French  judges  in  the  case  of  con- 
flicts between  different  systems  of  law.  It  is  not  proved  by  any  written 
law  or  by  sufficiently  trustworthy  documents  that  according  to  the 
English  law  the  status  of  pei'sons  domiciled  abroad  is  governed  not  by 
the  statute  personal,  but  by  the  law  of  the  domicil,  to  tiic  exclusion  of 
that  of  the  allegiance;  but  even  if  such  a  rule  exists,  itcould  he  applied, 
according  to  the  evidence,  only  when  the  foreigner  had  definitively  fixed 
his  domicil  in  France  animo  manendi.  Though  Cumming  established 
himself  in  business  in  France,  it  is  not  proved  that  he  had  abandoned 
the  intention  to  return ;  he  did  not  apply  to  be  admitted  to  the  en- 
joyment of  civil  rights,  but  on  the  contrary  preserved  and  in  aU  cir- 
cumstances maintained  his  nationality  of  origin ;  he  therefore  remuns 
subject  to  his  national  law  in  everything  that  concerns  his  personal  statue. 
The  English  law  does  not  recognize  the  institution  of  the  conseil  judi- 
ciaire.  Therefore,  without  going  into  the  case  on  the  merits,  the  court 
declares  the  Widow  Cutnming  unable  to  maintain  her  application,  and 
orders  her  to  pay  costs  of  the  original  application  and  of  the  appeal. 

■  "  LavB  of  police  and  of  safety  bind  all  inhiibittintri  of  the  territocy.  Iromova- 
hles,  eren  thMe  In  the  posseesion  of  forei^era,  are  uoverned  by  the  l«w  of  France. 
T^iiTg  concerning  penonml  itatiu  and  capacity  bind  Frenchmen,  eren  wUle  reuding 
•broad."— En. 
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DALRYMPLE  v.  DALRYMPLE.  Y" 
COMBiBTORT  Court  of  London.     1811. 
[Reported  2  Haggard  Cmiitlorg,  5*.] 

This  was  a  case  of  restitution  of  conjugal  rights,  brought  by  the  wife 
against  the  husband,  in  which  tiie  chief  point  in  discussion  was,  the 
validity  of  B  Scotch  marriage,  ;)er  yerfia  (ie^£e»en(i,  and  witliout  reli- 
gious celebration  :  one  of  the  parties  being  an  English  gentleman,  not 
otherwise  resident  in  Scotland  than  as  quartered  with  his  regimeDt  in 
that  country. 

Sib  William  Scott.'  Tlie  cause  has  proceeded  regularly  on  both 
sides,  and  has  been  instructed  with  a  large  mass  of  evidence,  much  of 
it  replete  with  legal  erudition,  for  which  the  court  has  to  acknowledge 
great  obligations  to  the  gentlemen,  who  have  been  examined  in  Scotland. 
It  has  also  been  argued  with  great  industry  and  ability  by  the  counsel 
on  both  sides,  and  now  stands  for  final  Judgment.  Being  entertained 
in  an  English  court,  it  must  be  adjudicated  according  to  the  principles 
of  English  law  applicable  to  such  a  case.  But  the  only  principle  appli- 
cable to  such  a  case  by  the  law  of  England  is  that  the  validity  of  Miss 
Gordon's  marriage  rights  must  he  tried  by  reference  to  the  law  of  the 
country  where,  if  they  exist  at  all,  tbey  had  their  origin.  Having  fur- 
nished this  principle,  the  law  of  England  withdraws  altogether,  and 
leaves  the  legal  question  to  the  exclusive  judgment  of  the  law  of 
Scotland.  .   .  . 

The  considerations  that  apply  to  the  Indiscretions  of  youth,  to  the 
habits  of  a  military  profession,  and  to  the  ignorance  of  the  law  of  Scot- 
land, arising  from  a  foreign  birth  and  education,  are  common  to  both, 
and  I  might  say,  to  all  systems  of  law.  Thej'  are  circumstances,  which 
are  not  to  be  left  entirely  out  of  the  consideration  of  the  court,  in  weigh- 
ing the  evidence  for  the  establishment  of  the  facta,  but  have  no  power- 
fill  effect  upon  the  legal  nature  of  the  transaction  when  established. 

The  law,  which,  in  both  countries,  allows  the  minor  to  marry,  attri- 
butes to  him,  in  a  way  which  cannot  be  legally  averred  against,  upon 
the  mere  ground  of  youth  and  inexperience,  a  competent  discretion  to 
dispose  of  himself  in  marriage;  be  is  arrived  at  years  of  discretion, 
quoad  hoc,  whatever  he  may  be  with  respect  to  other  transactions  of 
life,  and  he  cannot  be  heard  to  plead  the  indiscretion  of  minority.  Still 
less  can  the  habits  of  a  particular  profession  exonerate  a  man  from  the 
'  Pmrt  of  the  opinion  ia  omitted.  —  Ed. 
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I  general  obligations  of  law.  And  nith  respect  to  any  ignonuice  arising 
from  foreign  birth  and  educatioo,  it  is  an  indispensable  rale  of  law,  as 
exercised  in  all  civilized  countries,  that  a  man  wbo  contracts  in  a 
country',  eng&gee  for  a  competent  knowledge  of  the  law  of  contracts  in 
that  country.  If  he  rashly  presumes  to  contract  without  such  knowl- 
edge, he  must  take  the  inconveniences  resulting  from  snch  ignorance 
upon  himself,  and  not  attempt  to  throw  them  upon  the  other  parly,  who 
has  engaged  under  a  proper  knowledge,  and  sense  of  tbe  obligation, 
which  the  law  would  impose  upon  him  by  virtue  of  that  engagement. 
According  to  the  judgment  of  all  the  learned  gentlemen  who  have  been 
examined,  the  law  of  Scotland  binds  Ur.  Dalrymple,  though  a  minor, 
a  soldier,  and  a  foreigner,  as  effectively  as  it  would  do  if  he  had  been 
an  adult,  living  in  a  civil  capacity,  and  with  an  established  domicil  in 
that  countr}'. 

The  marriage,  which  is  pleaded  to  be  constituted,  by  virtue  of  some 
or  all  of  the  facts,  of  which  I  have  Just  given  the  outline,  and  to  which 
I  shall  have  occasion  more  particularly  to  advert  in  the  course  of  my 
judgment,  has  been  in  the  argument  described  as  a  clandestine  and 
irregular  marriage.  It  is  certainly  a  private  transaclJon  between  the 
individuals,  hut  it  does  not  of  course  follow  that  it  is  to  be  considered 
as  a  clandestine  transaction,  in  any  ignominious  meaning  of  the  word ; 
for  it  may  be  that  the  law  of  the  country  in  which  the  transaction  took 
place  may  contemplate  private  marriages  with  as  much  countenance 
and  favor  as  it  does  the  most  public  It  depends  likewise  entirely 
upon  the  law  of  the  country  whether  it  is  justly  to  be  styled  an  irregular 
marriage.  In  some  countries  one  only  form  of  contracting  marriage  is 
acknowledged, -as  in  our  own,  with  the  exception  of  particular  indul- 
gences to  persons  of  certun  religious  persuasions  ;  saving  those  excep- 
tions,  all  marriages  not  celebrated  according  to  the  prescribed  form 
are  mere  nullities ;  there  is  and  can  be  no  such  thiug  in  this  country  as 
an  irregular  marriage.  In  some  other  countries,  all  modes  of  exchang- 
ing consent  being  equally  legal,  all  marriages  are  on  that  account  equally 
regular.  In  other  countries,  a  form  is  recommended  and  sanctioned, 
but  with  a  toleration  and  acknowledgment  of  other  more  private  modes 
of  effecting  the  same  purpose,  though  under  some  discountenance  of  the 
law,  on  account  of  the  non -conformity  to  the  order  that  is  established. 
What  is  the  law  of  Scotland  upon  this  point?  .  .  . 

I  entertain  as  confident  xa  opinion  as  it  becomes  me  to  do,  that  the 
rale  of  the  law  of  Scotland  remains  unshaken ;  that  the  coutract  de 
prce»enti  does  not  require  consummation  in  order  to  become  *'very 
matrimony  ;  "  that  it  does,  ipao  facto  el  ipso  Jure,  constitute  the  relation 
of  man  and  wife.  .  .  .  When  I  speak  of  a  contract,  I  mean  of  course 
one  that  is  attended  with  such  qualifications  as  the  law  of  Scotland 
requires  for  such  a  contract.'  .  .  . 

'  The  court,  npon  examining  the  evidencp.  held  that  In  thii  cue  ■  marriage  hid 
taken  place  accordlag  to  the  Scotch  law.  —  Ed. 
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Little  noiT  remiuDs  for  mo  bat  to  pi-onooDce  the  formal  sentence  of 
tbe  court ;  •  •  •  and  I  think  I  dischat^  that  duty  in  prononncing  that 
Miss  Gordon  ia  tbe  legal  wife  of  John  William  Henry  Dalrymple,  Esq., 
and  that  he,  ia  obedience  to  tbe  lavr,  is  bound  to  receive  her  home  in 
that  character,  and  to  treat  her  with  conjugal  aOection,  and  to  certify 
to  this  conrt  that  he  has  so  done,  by  the  first  Seauoo  of  the  next 
Term.' 


In  RK  LUM  LIN  YDJG.   0 
Unitbi>  States  District  Court  (Distbict  oj  Obeooh).     1801. 
[RtportBd  &9  Fedtrai  Stpmter,  682.] 

Bbllinobr,  J.  It  is  admitted  that  tlie  person  claiming  to  be  the 
husband  of  the  petitioner  is  a  meichant  doing  busiucss  in  this  city. 
Is  the  petitioner  his  wife?  He  teatilled  that  she  nas  betrothed  to  him 
at  two  years  of  age,  and  that  six  months  ago  the  marriage  was  solem- 
nized according  to  tite  laws  of  China.  He  further  testified  that  he  had 
never  seen  his  wife  until  her  arrival  here.  Upon  this  last  statement, 
I  concluded  to  remand  the  [wtitioner,  without  further  Inquiry,  but 
fleferred  to  tbe  urgent  i-equest  of  her  attoine^s  to  be  lieard  as  to  this 
alleged  China  marriage,  and  as  to  the  bo7ia  fides  of  the  marriage 
tiansactioii. 

The  only  authority  cited  as  to  what  constitutes  the  solemnization  of 
marriage  under  Chinese  laws  is  an  ailicle  in  tbe  Encyclopedia  Britannica 
by  Prof.  R.  K.  Douglas.  itrofeBsor  of  Chinese  in  King's  College,  London. 
According  to  this  autliorit}',  marriage  in  China  is  an  arraDgement  with 
which  the  parties  most  concerned  have  nothing  to  do.  The  duty  of 
filial  piety  is  said  to  be  the  final  object  of  Chinese  religious  teaching, 
aud,  under  its  influence,  parental  will  is  a  supreme  authority,  from 
whii:h  there  ia  no  appeal.  Marriage,  therefore,  is  not  the  result  of 
acquaintanceship.  "Tbe  bridegroom  rarely  sees  his  betrothed  until 
she  has  become  his  wife."  The  preliminaries  are  entirely  arranged  by 
professional  go-betweens  with  tbe  parents  and  families  of  tbe  respective 
parties.  The  correspondence  between  tbe  two,  thus  conducted,  is  in 
writing,  and  is  of  the  biiefest  character.  If  the  aixangcments  proceed 
satisfactorily,  the  particulars  of  the  engagement  are  committed  to 
writing  upon  duplicate  carda  These  are  sewn  together,  and  tbe  cere- 
mony is  complete.  The  bride  Journeys  to  the  home  of  her  husband,  who 
may  then  see  her  for  the  first  time.  This  is  the  system  tinder  which 
tbe  marriage  relied  upon  in  this  case  is  claimed  to  have  taken  place, 

'  Upon  lUCceuiTe  appeals,  the  Court  of  Archeiand  Ihe  Court  of  Delegstes  affirmed 
the  aencence  ot  the  Conaiitory  Coart 

Aer.  Surimihire  d.  Scrimihire,  9  Hagg.  Corn.  399;  Brinklej  n.  A,  Q.,  19  P.  D.  76; 
McDeed  r.  McDeed,  67  III.  MS ;  Smith  d.  Smith,  »3,  N.  J.  L.  207 ;  B.  v.  Pattenoi^ 
IIt«.U6;  Phillip*  «.  GregK  10  Watts,  198.  — Kd. 
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and  is  consistent  witli  such  marriage.  The  fact  that  euch  a  marriage 
did  take  place,  as  testified  to  by  the  parties,  ia  not  contradicted,  and 
is  consistent  with  ail  the  circumstances  appearing  in  the  case. 

If  the  [Mii'ties  were  married  according  to  the  laws  of  China,  such 
marriage  is  valid  here.  Parsons  on  Contracts  sajs  that  ''it  seems 
to  he  generally  admitted,  and  is  certainly  a  doctrine  of  English  and 
American  law,  that  a  marriage  which  is  valid  in  the  place  where  it  is 
contracted  is  valid  everywhere.  The  necessity  and  propriety  of  this 
rule  are  so  obvious  and  so  stringent  that  it  can  h&rdly  be  called  in 
question."  This  rule  is  subject  to  the  qualification  that  a  marriage 
made  elsewhere  would  not  be  acknowledged  as  valid  in  a  State,  the 
laws  of  which  forbade  it  as  incestuous.  Meyer's  Federal  Decisions 
says  the  general  rule  ia  undoubtedly  that  a  marriage  good  by  the  law 
of  the  place  of  solemnization  is  good  everywhere. 

At  the  time  of  the  marriage  in  question  in  this  case,  the  husband 
was  domiciled  in  the  United  States.  This  raises  a  question,  as  to 
whether  China  is  the  place  of  solemnization  of  the  marriage.  While 
the  place  of  solemnization  go^'erns,  by  what  rule  shall  such  place  be 
determined,  when  the  parties  are  at  the  time  within  different  jurisdic- 
tions ?  It  is  doubtful  whether  this  is  a  China  man-iage.  It  is  not  enough, 
in  my  Judgment,  that  such  a  marriage  is  valid  under  the  laws  of  China. 
I  am  of  opinion  that  it  mnst  not  only  be  valid  under  such  laws,  but,  to 
be  valid  elsewhere,  must  havo  been  solemnized  within  the  JurisdictioQ 
of  those  laws.* 

NORMAN  V.   NORMAN.^  ^Jr*-      M^ 
Supreme  Court  of  California.     1898.,-/  ^ 
[Reported  131  Cali/ornla,  630.] 

Chipuak,  C.  Action  to  have  a  certain  marrit^e  between  plaintiff 
and  defendant  declared  valid  and  binding  upon  the  pai-ties.  A  second 
amended  complaint  alleged  that  on  August  2,  1897,  defendant  was  a 
miuor  of  the  age  of  fifteen  years  and  ten  months,  and  that  her  father, 
one  A.  C.  Thomson,  was  her  natural  and  only  guardian ;  plaintiff  was 
of  the  age  of  twenty-one  years  and  ten  months,  and  that  both  plaintiff 
and  defendant  were  citizens  and  residents  of  Los  Angeles  County, 
California;  on  said  day  plaintiff  and  defendant,  at  Long  Beach,  on  the 
coast  of  California,  boarded  a  certain  fishing  and  pleasure  schooner 
of  seventeen  tons  burden,  called  the  "J.  Willey,"  duly  licensed  under 
tt^e  laws  of  the  United  States,  of  which  W.  L,  Pierson  was  captain, 

I  Upon  the  eviilence,  the  coart  held  that  the  petitioner  "  does  not  belong;  to  an jr 
class  of  persons  within  the  exclaaion  acts  of  Congrogs,"  and  therefore  ordered  her  dis- 
charge, without  deciding  the  question  as  to  marriage.   Sea  llep.  v.  Li  Shee,  12  Hawaii, 
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KaA  was  enrolled  as  maater  thereof,  and  had  full  charge  of  said  vessel ; 
said  vessel  proceeded  to  a  point  on  the  high  seas  about  nine  miles 
from  the  nearest  point  from  the  boundary  of  the  State  and  of  the 
United  States;  the  parties  then  and  there  agreed,  in  the  presence 
of  swd  PiersoD,  to  become  husband  and  wife,  and  the  said  Pieison 
performed  the  ceremony  of  marriage,  and  among  other  things  they 
promised  in  his  presence  to  take  each  other  for  husband  and,  wife, 
and  he  pronounced  them  husband  and  wife ;  neither  party  had  the 
conseut  of  the  father  or  mother  or  guardian  of  defendant  to  said  mar- 
riage; on  the  same  day  and  imme<liately  after  said  ceremony  the 
parties  returned  to  the  county  of  Los  Aageles,  and  have  ever  since 
resided  there,  and  they  then  and  there  immediately  began  to  live  and 
cohabit  together  as  such  husband  and  wife,  and  continued  so  to  do 
antil  the  tenth  day  of  August,  1897 ;  said  marriage  has  never  been 
dissolved ;  defendant  denies  the  validity  of  said  marriage  and  refuses 
to  join  in  a  declaration  thereof. 

Defendant,  by  her  guardian  ad  litem,  admits  the  allegations  of 
the  complaint,  and  alleges  that  in  having  the  ceremony  performed 
as  alleged  plaintiff  and  defendant  did  so  with  the  intent  and  for 
the  purpose  of  evading  the  statutes  of  the  State  prescribing  the 
manner  in  which  marriages  shall  be  contracted  and  solemnized.  She 
prays  that  the  said  pretended  marriage  be  declared  illegal  and  void, 
and  that  plaintiff  be  precluded  and  estopped  from  ever  setting  up  or 
asserting  or  clsjraing  to  be  the  husband  df  defendant  The  court  found 
all  the  allegations  of  the  complaint  and  answer  to  be  true,  and  as  con- 
clusion of  law  found  that  plaintiff  was  not  entitled  to  the  relief  claimed, 
but  that  the  said  pretended  marriage  was  illegal  and  void,  and  Judg- 
ment was  entered  accordingly. 

The  appeal  is  from  the  Judgment.  The  action  is  brought  under 
section  78  of  the  Civil  Code.  It  must  be  conceded  that  the  question 
presented  by  this  appeal  is  one  of  much  importance,  whether  viewed  in 
its  relation  to  society  or  to  the  parties  only. 

Appellant  contends:  1.  That  the  marriage  is  valid  because  per- 
formed npou  the  high  seas  ;  and  2.  That  it  would  have  been  valid  if 
performed  within  this  State,  because  there  is  no  law  expressly  declaring 
it  to  be  void.  Respondent  presents  the  case  upon  two  propositions, 
claiming:  1.  That  no  valid  marriage  can  be  contracted  in  this  State 
except  in  compliance  with  the  prescribed  forms  of  the  laws  of  this 
State ;  and  2.  That  citizens  and  domiciled  residents  cannot  go  upon 
the  high  seas  for  the  avowed  purpose  of  evading  tbe  law  of  this  State, 
and  contract  a  valid  marriage. 

Sections  722,  4082,  and  4290  of  the  Revised  Statutes  of  the  United 
States  are  cited  by  appellant  as  rect^nizing  marriages  at  sea  and  before 
foreign  consuls,  and  that  section  722  declares  the  common  law  as  to 
marria^  to  be  in  force  on  the  high  seas  on  board  American  vessels. 
We  have  carefully  examined  the  statutes  referred  to  and  do  not  find 
that  they  give  tbe  slightest  support  to  appellant's  claim. 
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The  law  of  the  sea,  as  it  may  relate  to  the  marriage  of  cttizena  of  the 
Uoited  States  domiciled  in  Califoroia,  cannot  be  referred  to  the  com- 
mon law  of  EDgland  any  more  than  it  can  to  the  law  of  France  or 
Spain  or  any  other  foreign  country.  We  can  find  no  law  of  Congress, 
and  none  has  been  poioted  out  by  appellant,  in  which  the  general 
government  has  undertaken  or  assumed  to  legislate  generally  npon  the 
subject  of  mairiage  ou  the  sea.  Nor,  indeed,  tan  ve  find  in  the  grant 
of  powers  to  the  general  gOTemment  by  the  several  States,  as  expressed 
in  tbe  national  constitution,  any  provtsion  by  which  Congress  is  em- 
powered to  declare  what  shall  constitute  a  valid  marriage  between 
citizens  of  the  several  States  npon  the  sea,  either  within  or  without  the 
conventional  three-mile  limit  of  the  shore  of  any  State ;  and  cleariy 
does  DO  sucli  power  rest  in  Congi'ess  to  regulate  marriages  on  land 
except  in  the  District  of  Columbia  and  the  territories  of  the  United 
States,  or  where  it  possesses  the  power  of  exclusive  Jurisdiction.  We 
must  look  elsewhere  than  to  the  Acts  of  Congress  for  the  law  governing 

I  the  case  in  hand.     Section  63  of  the  Civil  Code  provides  as  follows : 
"  All  marriages  without  this  State,  which  would  be  valid  by  the  laws  of 
the  couDtry  in  which  the  same  were  contracted,  are  valid  in  this  State-" 
y  V  The  parties  in  the  present  case  were  residents  of  and  domioiled  in  this 

'\  \    ■State  and  went  upon  the  high  seas  to  be  married  with  the  avowed  purpose 

\  ii~  r^  evading  our  laws  relating  to  marriage.     It  seems  to  be  well  settled 
,    ^0^      Ithat  the  motive  in  the  minds  of  the  parties  will  not  change  the  opera- 
,.     '  ftion  of  the  rule.    Chief  Justice  Gray,  in  Commonwealth  v.  Lane,  113 

i'       '  Mass.  458,  18  Am.  Bep.  509,  said  :  "  A  marriage  which  is  prohibited 

-'*'-  ^  here  by  statute,  because  contrary  to  the  policy  of  our  laws,  is  jet  valid 

.\  "  if  celebrated  elsewhere  accoixling  to  the  law  of  the  place,  even  if  the 

parties  are  citizens  and  residents  of  this  common wealtli,  and  have  gone 
abroad  for  the  purpose  of  evading  our  laws,  unless  the  legislature  has 
clearly  enacted  that  such  marriages  out  of  the  State  shall  have  no 
validity  here."  This  has  been  repeatedly  affirmed  by  well-considered 
decisions.  The  authorities  are  found  fully  reviewed  in  that  case,  as 
they  also  will  be  found  in  support  of  the  general  rule  in  Milliken  v. 
Pratt,  125  Mass.  374,  28  Am.  Rep.  241,  by  tJie  same  learned  jurist. 
See,  also,  as  to  marriages  in  evasion  of  the  law  of  the  domicil  of  the 
parties,  Bishop  on  Marriage  and  Divorce,  §  880  et  aeg.  If  the  marriage 
in  question  can  find  snpport  by  the  laws  of  any  country  having  juris- 
diction of  the  parties  at  the  place  where  the  marriage  ceremony  was 
performed,  we  should  feel  constrained  by  our  code  rule  and  well-coo- 
sidered  decisions  to  declare  it  valid  here,  even  though  the  parties  were 
^  here  domiciled  at  the  time  and  went  to  the  place  where  they  attempted 

,  ,      .;  *  to  be  married  for  the  pur|>o8e  of  evading  our  laws  which  they  believed 

.    '  forbade  the  banns.     But  the  parties  did  not  go  to  any  other  State  or 

(country  to  be  married.  They  went  upon  the  high  seas  where  no 
written  law,  of  which  we  have  any  knowledge,  existed  by  which  mar- 
riage could  be  solemnized.  The  rule,  therefore,  that  the  law  of  the 
place  must  govern  docs  not  operate,  because  there  was  no  law  of  the 
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place  iinleaB  we  may  bold  that  the  law  of  tbe_doniicil  jiggliea.  The 
question  presented  ia  ret  xntegra^  so  far  as  we  bave  been  able  to  dis- 
cover; and  no  case  in  England  or  the  United  States  or  elsewhere 
has  been  found  by  counstil  (and  their  briefs  disclose  much  research 
and  industry)  holding  that  the  code  rule  supra  applies  to  such  a  mar- 
riage as  this.  In  the  case  of  Holmes  v.  Holmes,  1  Abb.  (U.  S.)  525, 
the  question  was  whether  a  marriage  had  been  contracted  ander  the 
laws  of  California  or  Oregon.  It  seems  that  the  parties,  who  were 
domiciled  in  Oregon,  met  in  San  Fraacisoo  and  there  took  passage  on 
the  steamer  for  Portland.  It  was  at  the  trial  suggested  that  the  mar- 
riage might  have  taken  place  on  board  this  vessel  when  on  the  high 
seas.  There  was  no  evidence  that  the  paities  ever  met  elsewhere 
except  in  California  and  Oregon.  In  the  opinion  by  Deady,  J.,  it  was 
said,  after  showing  that  there  was  no  valid  marriage  under  the  laws  of 
either  of  these  States:  "  Nor  do  I  think  that  citizens  of  this  State 
[Or^^)n],  as  the  complainant  and  deceased  were,  can  purposely  go 
beyond  its  jurisdiction,  and  not  within  the  Jurisdiction  of  another  State 
—  as  at  sea —  and  there  contract  marriage  contrary  to  its  laws.  Such 
an  attempt  to  be  Joined  in  marriage  is  a  fraudulent  evasion  of  the  laws 
to  which  the  citizen  of  the  State  is  subject  and  owes  obedience,  and 
ODght  not  to  be  held  valid  by  them."  It  is  said  by  appellant  that  this 
expression  of  opinion  is  but  dictum,  inasmuch  as  the  question  did  not 
necessarily  arise.  This  may  be  true,  but  it  commends  itself  to  our 
Judgment  as  wise  and  sound  upon  reason  and  principle.  We  And  nol|  *' 
case  holding  that  parties  domiciled  in  a  State  may,  for  the  avowed  purf  < .' 
lK>se  of  evading  its  laws,  go  where  no  law  exists  and  there  uonsummatelj  i 
marri^e  in  violation  of  the  laws  of  their  domicil,  and  immediatelyll  ^  * 
return  and  claim  a  valid  marriage.  In  all  the  cases  where  the  statutes* 
have  been  thus  circumvented  it  was  accomplished  by  a  marri^e  valid 
in  the  place  where  celebrated.  .The  Gretna  Green  marriages  of  Scot-^ 
land  between  citizens  of  England  are  notable  examples,  and  the}'  were 
Upheld  by  the  ecclesiastical  courts.  But  these  marriages  were  solem- 
nized in  accordance  with  the  laws  of  Scotland,  and  therefore  had  legal 
sanction  ;  and  so  also  marriages  in  this  country  of  citizens  of  one  State 
going  into  another  to  avoid  some  disqualification  prescribed  in  the  law 
of  their  domicil. 

It  has  been  properly  held  that,  as  marriage  is  a  natural  right  of 
which  no  government  will  allow  its  subjects,  wherever  abiding,  to  be 
deprived,  if  the  parties  happen  to  be  sojourning  in  a  foreign  country, 
and  under  the  local  law  there  is  no  way  by  which  they  can  enter  into 
valid  marriage,  they  may  marry  in  their  own  forms  and  it  will  be 
recognized  at  home  aa  good.  Bishop  on  Marriage  and  Divorce,  §  890 
et  aeq.  But  this  author  says:  "  In  reason,  for  we  have  probably  no 
adjudications  of  the  question,  a  marriage  void  by  the  law  of  the  place 
of  its  celebration,  in  a  case  where  such  law  provides  no  valid  method, 
would  not  be  made  good  by  the  rule  we  are  considering  if  the  parties 
went  there  simply  to  avoid  compUance  with  the  law  of  their  domicil. 
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There  was  no  necessity ;  for  their  own  law  was  open  to  them  at  home, 
and  it  woald  not  assist  them  in  eluding  its  inhibitions."  And  he  refers 
to  the  case  of  Holmes  ti.  Holmes,  supra,  remarking :  "  It  would,  per- 
haps, be  the  same  also  where  the  resort  was,  for  the  like  purpose,  to 
an  uninhabited  region  of  the  high  seas."  In  Ihe  case  before  us,  the 
parties  not  only  went  where  tiiere  was  no  law  authorizing  the  marriage, 
hut  they  went  with  the  intention  of  immediately  returning  to  their 
domicil  where  they  supposed  the  law  would  not  admit  of  their  marriage, 
to  enjoy  the  fruits  of  their  contract  There  was  no  necessity  upon  the 
parties  to  do  this  suddenly  arising,  or  arising  from  unexpected  surronnd- 
ing  circumstances,  but  the  circumstances  were  of  th^ir  own  creation 
and  for  a  purpose  to  evade  the  law  of  their  home.  There  ie,  we  con- 
ceive, no  ground  of  expediency,  sound  policy,  or  good  morals  upon 
which  the  transaction  can  be  given  legal  sanction.  In  summing  up 
the  doctrine  Mr.  Bishop  says  (Bishop  on  Marriage  and  Divorce, 
§  920):  "  Therefore  the  rule  necessarily  is,  that  whenever  a  marriage 
is  entered  into,  so  that  the  laws  of  one  country  take  cognizance  of  it, 
it  will  be  accepted  as  a  marriage  in  every  other  country  also ;  on  tlie 
Other  hand,  no  forms  matrimonial  which  come  short  of  constituting 
valid  marriage  in  the  one  country  will  so  bring  it  within  the  cogni- 
zance of  international  law  as  to  make  it  valid  elsewhere."  We  think 
'  it  results  from  considerations  of  reason  and  principle  that  unless  it 
appears  that  this  marriage  was  consummated  under  some  recognized 
law  the  courts  of  this  State  ehould  not  declare  it  valid  ;  and  we  think 
the  burden  is  npon  appellant  to  show  such  a  law,  failing  in  wbicli  bis 
suit  mnst  fail.  The  authorities  are  many  to  the  point  that  the  party 
who  relies  upon  the  foreign  law,  or  law  of  another  State,  must  prove 
the  law  by  its  production.  Stewart's  Marriage  and  Divorce,  S  119, 
cases  cited. 

Respondent  cites  the  case  of  Crapo  v.  Kelly,  16  Wall.  610,  where  it 
was  held  that,  in  the  case  of  an  assignment  in  insolvency  in  the  State 
of  Massachusetts,  it  carried  with  it  a  vessel  then  in  the  PaciBc  Ocean ; 
and  in  an  elaborate  opinion  it  was  shown  that,  except  for  the  purimsea 
and  to  the  extent  that  certain  attributes  have  been  transferred  to  the 
United  States  by  the  several  States  of  the  Union,  each  posseBses  all 
the  rights  and  powers  of  a  sovereign  State,  and  that  the  vessel  in  ques- 
tion was  a  part  of  the  territory  of  the  State  of  Massachusetts,  although 
at  the  time  in  the  Pacific  Ocean,  and  that  the  laws  of  Massachusetts 
would  govern  the  assignment.  It  is  hence  argued  by  respondent  that 
the  law  of  the  domicil  in  the  present  case  should  govern.     There  is 

I  much  force  in  this  position,  but  we  do  not  deem  it  necessary  to  place 
our  decision  ou  that  ground.  We  think  the  law  of  the  domicil  of  the 
parties  must  be  the  law  by  which  to  Judge  the  validity  or  invalidity  of 
.  this  marrii^e  upon  the  gronnds  already  stated. 

We  are  tiius  brought  to  the  only  remaining  question :  Was  the  mar- 
riage valid  tested  by  the  laws  of  California? 

If  this  mamage  can  be  upheld,  it  mnat  be  upon  the  sole  ground  ttiat 
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there  was  mutoal  coasent,  aolemnization  by  a  sea  capta!a,  and  subse-  r 
queot  cobabitatioD  as  husband  and  wife  for  the  space  of  eight  daja. 
What  coDstitDted  marriage  in  this  State,  prior  to  the  amendments  of 
the  code  ia  1895  and  1897,  has  been  pretty  well  settled  and  need  not 
be  restated  here.  In  the  light  of  the  history  of  past  litigation,  it  oaght 
not  to  be  difficult  to  determine  what  is  a  valid  marriage  under  existing 
law.  Section  55  of  the  Civil  Code,  as  amended  in  1895,  provided  as 
follows :  '*  Marriage  ia  a  personal  relation  arising  out  of  a  civil  con- 
tract, to  which  the  consent  of  the  parties  capable  of  making  that  con- 
tract is  necessary.  Consent  alone  will  not  constitute  marriage ;  it 
must  be  followed  by  a  solemnization  authorized  by  this  code."  No 
particnlsr  form  of  solemnization  is  required,  "bnt  the  parties  must 
declare,  in  the  presence  of  the  person  solemnizing  the  marriage,  that 
they  take  each  other  as  husband  and  wife."     Civ.  Code,  S  71. 

Section  70  of  the  Civil  Code  provides  as  follows:  "  Uarriage  may 
be  solemnized  by  either  a  Justice  of  the  Supreme  Court,  Judge  of  the 
Superior  Court,  justice  of  the  Jieace,  priest,  or  minister  of  the  gospel  of 
any  denomination."  Prior  to  the  amendment  of  1895  the  consent  to 
marriage  was  required  to  be  followed  cither  by  "  a  solemnization,  or 
by  a  mutual  atsumption  of  marital  rights,  ditties,  or  obUgationa." 
Civ.  Code,  §  55.  The  amendment  added  the  words  "  authorized  by 
this  code  "  after  the  word  "  solemnization  "  and  struck  out  the  words 
above  in  italics. 

It  seems  to  me  that  the  intention  of  the  legislature  is  plainly  declared 
that  consent  must  be  followed  by  such  solemnization  aa  is  authorized 
by  the  code  or  there  can  be  no  valid  marriage  ;  and  that  this  solemni' 
zation  can  only  be  performed  by  the  persons  mentioned  in  section  70, 
»upra,  for  no  other  persons  are  so  authorized.  Prior  to  1896  section 
75  of  the  Civil  Code  provided  for  marriages  by  declaration  without  the 
solemnization  required  by  section  70,  but  the  act  of  March  26,  1895, 
swept  away  that  easy  process  of  marriage.  Section  63  of  the  Civil 
Code  was  also  amended  in  1895  in  an  important  particular.  It  now 
reads:  "Marriage  must  be  licensed,  solemnized,  anthenticated,  and 
recorded  as  provided  in  this  article ;  but  noncompliance  with  its  pro- 
visions by  other  them  the  parties  to  a  marriaffe  does  not  invalidate 
that-  marriage."  The  words  in  italics  were  added  to  the  section  as  it 
formerly  stood,  and  would  seem  to  imply  that,  while  there  may  be  non- 
compliance with  the  law  by  parties  other  than  those  seeking  marriage, 
there  cannot  be  by  the  latter.  Section  76  of  the  CHvil  Code  now,  as 
heretofore,  makes  provision  for  supplying  the  evidence  of  marriage 
where  no  record  of  the  solemnization  is  known  to  exist ;  and  a  form  of 
written  declaration  is  prescribed.  A  new  section,  79^,  was  added  to 
the  Civil  Code  in  1897,  which  provides  that  "the  provisions  of  this 
chapter,  so  far  as  they  relate  to  procuring  licenses  and  the  solemnizing 
of  marriage,  arc  not  applicable  to  members  of  any  particular  religious 
denomination  having,  as  such,  any  peculiar  mode  of  entering  the 
marriage  relation."  .   .  .  Section  69  of  the  Ci^il  Code  providps  that ; 
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.  *'  All  persona  about  to  be  joined  in  marriage  must  first  obtain  a  liceose 
ttierefor  from  the  county  clerk."  ...  In  this  case  there  waa  no  license, 
there  was  no  solemnization  by  any  person  authorized  by  law  to  perforni 
the  ceremony,  there  was  no  marriage  under  section  79^.  To  recognize 
ench  a  marriage  we  think  would  grossly  violate  the  spirit  and  letter  of 
oar  statute  and  be  a  blot  upoa  the  civilization  we  profess.  To  give  the 
law  any  just  interpretation  we  must  hold  that,  subject  to  the  exception 
mentioned  in  section  79^,  section  5a  requires  not  only  the  consent  of 
parties  capable  of  making  a  contract  of  marriage,  but  that  that  consent 
mnst  be  followed  by  a  solemnization  authorized  by  the  code,  and  this 
solemnization  can  only  be  performed  by  the  persons  named  in  section 
70.  We  do  not  think  it  necessary  to  decide  whether  it  is  mandatory 
to  obtain  a  license ;  nor  whether  the  minority  of  the  defendant  and 
want  of  consent  of  her  parents  or  guardian  would  invalidate  the  mar- 
rii^e.  Our  conclusion  rests  upon  the  want  of  any  authorized  solemni- 
zation and  would  be  the  same  if  the  parties  were  both  of  Aill  age. 
We  recommend  that  the  Judgment  be  affirmed.* 


SIMONIN  V.   MALLAC.  O 
i  Divorce  and  Matrimonial  Caitses. 
i  29  Law  Joumai,  ProbaU,  97.'] 


This  was  a  petition  by  Valerie  Josephine  Wilbelmine  I 
(falsely  called  Mallac),  for  a  decree  of  nullity  of  marri^e.  The  peti- 
tioner, a  Frenchwoman,  was  living,  in  1853,  in  Paris  with  her  mother ; 
she  became  acquainted  with  Leon  Mallac,  a  Frenchman,  who  made  an 
offer  of  marriage,  which  she  accepted.  In  1854  the  parties  came  to 
London  and  were  there  married  in  due  form.  L^n  Mallac  was  then  of 
the  age  of  twei^ty-nine  years,  and  the  petitioner  twenty-two.  The  con- 
sent of  Mallac's  father  had  not  been  obtaiued.  The  marriage  was  not 
consummated,  and  the  parties  returned  to  Paris.  Mallac  afterwards 
refused  to  marry  the  petitioner  in  France.  She  then  instituted  before 
the  Civil  Tribunal  of  the  Seine  a  suit  to  procure  a  decree  of  nnllity  of 
the  pretended  marriage.  On  December  1,  18f>4,  a  decree  was  made,  of 
which  the  following  is  the  substance. 

A  marriage  abroad  between  French  sabjects  must  be  preceded  by- 
publication  in  France,  according  to  Article  63  of  the  Code  Napolfcn ; 
and  the  provisions  of  Articles  144  and  following  mast  be  complied 
with.  If  these  formalities  are  omitted  with  the  express  intention  of 
evading  the  law  the  marrii^  is  to  be  pronounced  nuIL    The  marriage 

1  See  Kent  v.  BnrgMS.  U  Sim.  861  ;  R.  v.  BnmpUm,  10  Eut,  383;  CoUiog  v. 
CoUing  [1S9S],  Prob.  116;  DsTiB  v.  DafiB,  I  Abb.  N.  C.  140;  'PbiUipt  n.  Gregg,  10 
Watts,  l&B.  — Ed. 

»  3  8w,  and  Tr,  67.  s.  c.  —  Ed. 


,v  Google 


SECT.  III.]  SIUONIN   V.   MALLAO.  &1 

ia  qaestton  waa  celebrated  without  the  parties  having  obtained  or 
Bought  the  consent  of  their  parents,  and  without  having  been  preceded 
In  France  by  the  prescribed  publication.  The  parties  went  to  England 
only  for  the  moment,  and  returned  to  France  directly  after  the  cere- 
mony ;  and  they  acted  thus  with  the  formal  intention  of  evading  the 
prescriptions  of  the  French  law.  The  marriage  has  not  been  consum- 
mated. On  these  grounds  the  Tribunal  declares  the  pretended  mar- 
liage  null. 

The  important  provisions  of  the  Code  Napolton  (Articles  H8,  151- 
154, 18S)  are  as  follows. 

No  man  under  twenty-flve  and  no  woman  under  twenty-one  can  con- 
tract a  valid  maniage  without  the  parents'  consent  Persons  who 
have  passed  these  ages  respectively  must  before  marrying  ask  advice 
of  tbeir  parents  by  an  acU  reapectueux  et  formel.  If  the  man  is  un- 
der thirty  or  the  woman  under  twenty-five,  tiiia  acte  must  be  repeated 
each  month  for  three  months ;  and  at  the  end  of  the  fourth  month  the 
marrii^  may  take  place.  If  the  parties  are  above  these  ages  respect- 
ively the  acte  need  not  be  repeated,  and  the  marriage  may  take  place  at 
the  end  of  a  month.  Parents  whose  consent  has  not  been  asked  cannot 
impeach  a  marriage  after  they  have  expressly  or  tacitly  approved  it,  or 
after  a  year  has  passed  since  they  knew  of  it.  A  party  to  the  marri^^ 
cannot  impeach  it  if  a  year  has  passed  since  be  reached  the  i^e  of  full 
consent. 

The  petitioner  came  to  England  in  1857  and  has  since  that  time 
resided  here  with  do  intention  to  return  to  France.' 

Ih.  Phillimore  and  Ih:  Sv>ai«y,  for  the  petitioner.  We  contend 
that  the  incapacity  to  confawct  a  marriage  follows  the  individual  every- 
where as  a  gtialitas  personalis  ;  and  this  view  is  upheld  by  a  most 
important  decision  recently  pronounced  on  the  subject. 

[The  Jodoe  Obdimabt.  —  The  application  of  Brook  ti.  Brook  to  this 
case  is,  that  the  marriage  is  void  in  France,  not  that  it  is  void  in  Eng- 
Iftnd.  Ebatikg,  J.  —  Brook  v.  Brook  does  not  decide  that  the  mar- 
riage in  question  was  bad  at  Altona.  The  Judge  Ordinakt.  —  Could 
a  foreigner,  by  the  laws  of  bis  own  country  a  minor  till  tnenty-flve, 
plead  in  infancy  here  to  a  bond  executed  at  twenty-two?] 

I  apprehend  not. 

[The  JoDOE  Ordinaby.  — Then,  could  a  foreigner,  capable  of  marrt'- 
ing  by  his  municipal  law,  but  incapable  by  ours,  contract  a  valid  mar- 
riage here?] 

Sib  Cresswell  Cresswell,  Judge  Ordihabt.  This  state  of  fai^ 
presented  two  very  important  questions  for  our  oonsideratioD :  first, 
whether  this  court  has  any  Jurisdiction  over  L^n  Mallac,  the  party 
cited ;  and,  secondly,  assuming  that  such  Jurisdiction  exists,  whether, 
according  to  the  law  of  this  country,  the  marriage  solemnized  is  to 
be  held  null  and  void.     We  had  the  advantage  of  a  learned  argument 

'  This  Btatement  of  facts  ia  coodenMd  from  that  of  tha  Reporter.    Fart  of  the 

argument  of  coodbbI  is  omitted.  —  Ed. 
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on  behalf  of  the  petitioner,  and  feel  that  the  responBibilit;  cast  apon 
the  court  is  greatly  increased  by  the  want  of  any  6iich  assistance 
on  the  other  side.  The  argument  in  favor  of  the  jurisdiction  of  the 
court  was  rested  on  the  ground,  first,  that  the  contract  was  made 
in  England,  and  that  the  <x>urt  is  called  upon  for  its  decision  with 
r^ard  to  the  effect  of  a  civil  and  religious  English  contract,  celebrated 
under  an  English  statute  (4  Geo.  IV.  c.  76),  and  that  the  tribunals 
loci  contractus  have,  generally  speaking,  cognizance  of  the  contract ; 
secondly,  that  England  is  now  the  domicil  of  the  petitioner,  but  that 
assertion  begs  the  main  question  in  dispute,  for  if  the  marriage  be 
valid  it  is  not  her  domicil ;  thirdlj-,  that  the  respondent  wa«  personally 
served  with  the  citation  and  petition,  and  has  not  appeared  to  contest 
the  jurisdiction  of  the  court.  The  42d  section  of  the  statute  20  &  21 
Vict.  c.  85,  by  which  this  court  was  established,  removes  all  objection 
OD  the  ground  of  the  citation  having  been  served  without  Her  M^esty's 
dominions,  but,  in  onr  opinion,  would  not  of  itaelf  suffice  to  give  to 
the  oourt  authority  to  decide  upon  the  rights  of  a  party  not  otherwise 
subject  to  its  Jurisdiction.  This  (Question,  therefore,  depends  upon  the 
first  proposition,  that  the  parties  by  professing  to  enter  into  a  contract 
In  England,  mutually  gave  to  each  other  the  right  to  have  the  force  and 
effect  of  that  contract  determined  by  an  English  tribunal.  Huber, 
65.  tit  1,  De  Foro  Competente,  §  5,  says,  "Sequitur  oansa  fori 
tertia  quam  rem  gestam  esse  dizimus  eamque  vel  e  contractu  vel  ex 
delicto  admisso."  In  another  place  he  adds,  "Si  reus  illic  haberi 
posset";  and  the  same  doctrine  is  to  be  found  in  John  Voetf 
BouUenoia,  Donellos,  and  Story.  The  Common  Law  Procedure  Act 
(15  &  16  Vict.  c.  76),  S  19,  which  allows  a  writ  of  summons  to  be 
issued  against  a  person  residing  out  of  the  jurisdiction,  and  not  being 
a  British  subject,  and  proceedings  to  be  bad  thereon,  notice  of  such 
writ  having  been  served  on  the  party,  appears  to  have  been  founded 
on  this  principle;  and  section  42  of  the  20  &  21  Vict.  c.  85,  already 
adverted  to,  removes  all  difficulty  as  to  service  of  process,  although  tha 
party  cited  is  a  foreigner  by  origin  and  domicil.  There  is  nothing 
contrary  to  natural  justice  in  calling  upon  him  to  have  the  validilj- 
or  invalidity  of  a  supposed  contract  ascertained  and  determined  by  the 
tribunal  of  the  country  where  it  was  entered  into  by  him ;  for, 
according  to  Lord  Stowell,  In  Dalrj'mple  e.  Dalrymple,  2  Hag.  Cons.  61. 
"  It  is  an  indisputable  rule  of  law,  as  exercised  in  all  civilized  countries, 
that  a  man  who  contracts  in  a  country  engages  for  a  competent  knowledge 
of  the  law  of  contracts  in  that  country;  if  he  rashly  presumes  to 
contract  without  such  knowledge,  he  must  take  the  inconveniences 
resulting  fVom  such  ignorance  upon  himself,  and  not  attempt  to  throw 
them  upon  tlie  other  party."  We  think,  therefore,  that  this  court 
is  competent  to  entertain  the  present  suit,  and  to  adjudicate  upon 
the  petition  presented  by  the  party  calling  herself  Valerie  Simonin, 
which  prays  the  court  to  decree  that  the  pretended  form  or  ceremony 
of  marrii^e  bad  between  the  petitioner  and  Lton  Mallac  was  and  is 
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void  and  of  no  eO'ect  in  law  whatsoever.  Tliie,  which  ia  the  second 
quesUoD  to  be  determined,  ia,  no  doubt,  of  the  gravest  importancet 
and,  as  far  as  this  court  has  been  able  to  ascertain,  primes  impresnonia. 
No  deciaioa  on  the  point  was  cited  to  ua  by  the  learned  advocate  for 
the  petitioner,  and  we  have  not  had  the  l^enefit  of  any  other  diligence 
save  our  own,  in  the  attempt  to  diaoover  precedents  for  our  guidance. 
The  question  is  this, — Whether  a  marriage  duly  aolemnized  in 
England,  in  the  manner  prescribed  by  the  law  of  England,  between 
parties  of  ftill  age  and  capable  of  contracting  according  to  that  law, 
ia  to  t>e  held  null  and  void,  tMcause  the  parties  to  that  marriage  being 
foreigners  contracted  it  in  England  in  order  to  evade  the  laws  of  the 
country  to  which  they  belonged,  and  in  which  they  were  doailciled? 
It  may,  indeed,  be  doubted  whether  the  evidence  of  the  petitioner 
established  the  intention  to  evade  the  law  of  France,  and  whether  that 
which  the  witness  Auguste  Koel  called  a  Slatnte  of  Limitations,  viz., 
section  183  of  tlie  Code  Napoleon,  did  or  did  not  operate  to  bar  tlie 
right  of  the  petitioner  to  institute  this  proceeding  four  years  after 
the  marriage  was  solemnized.  But  we  pass  over  those  points  in  order 
to  deal  with  the  broad  and  important  question  that  has  been  raised. 
It  was  contended  that  the  parties  l>eing  French,  the  law  of  that  country 
affixed  to  them  an  incapacity  to  contract  marriage  without  attending 
to  the  formalities  prescribed,  and  that  such  incapacity  was  a  personal 
status  which  travelled  with  them  everjwhere,  and  rendered  them 
incapable  of  making  a  valid  contract  in  any  other  country.  But, 
according  to  the  evidence,  such  incapacity  to  contract  was  not  abaolute, 
but  conditional  only ;  and  a  contract  made  by  them  would  he  good 
unless  they  came  here  with  the  intention  to  evade  the  law  of  France. 
So,  a  contract  made  here  would  be  animpeachable  if  ratified  by  the 
subsequent  assent  of  the  parents,  and  a  contract  made^  here  would 
be  perfectly  valid,  unless  impeached  within  a  certain  time  ;  and,  there- 
fore, a  marriage  contracted  tietween  a  man  and  woman  of  the  re- 
spective agea  of  twenty-five  and  tweuty-one,  without  attending  to  the 
formalities  prescribed  by  the  Code  Napol^n,  151,  152, 153,  and  154, 
may  receive  a  different  consideration  from  one  absolutely  prohibited  by 
Article  148,  by  parties  respectively  under  those  ages.  But  taking  the 
decree  of  the  French  court  in  the  suit  there  instituted  as  evidence 
that,  by  the  law  of  France,  this  marrii^e  was  void,  we  again  come 
to  the  broad  question,  —  is  it  to  be  judged  of  here  by  the  law  of  England, 
or  the  law  of  France?  In  general,  the  personal  competency  or 
incompetency  of  individuals  to  contract  has  been  held  to  depend  upon 
the  law  of  the  place  where  the  contract  is  made.  But  it  was  and  is 
oontended  that  such  rule  does  not  extend  to  contracts  of  marriage, 
but  that  parties  are,  with  reference  to  them,  bound  by  the  law  of  their 
domioil.  This  question,  of  so  macb  importance  in  all  civilized  com- 
munities, has  been  lately  discussed  by  jurists  of  all  nations ;  but  they 
all  apply  their  observations  to  controversies  arising,  not  in  the  countries 
whei'e  the  marriage  was  celebrated,  but  in  other  countries  where  it 
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is  brought  in  dispute,  tind  of  which  the  parties  were  domiciled  subjects. 
That  a  marriage,  good  by  the  law  of  Llie  country  where  solemnized, 
should  be  held  good  in  all  other  countiies,  and  the  converse,  is  strongly 
maintained,  as  a  general  rule,  by  nearly  all  writers  on  international 
law.  But,  according  to  the  same  authorities,  it  is  subject  to  some  few 
exceptions,  viz.,  marriages  inrolving  polygamy  and  incest;  those 
positively  prohibited  by  the  public  law  of  a  conntry  from  motives  of 
policy,  e.  g.,  by  our  Royal  Marriage  Act  Story,  in  his  Conflict  of 
Laws,  §  113,  a,  mentions,  as  a  third  exception,  "Those  celebrated 
in  foreign  countries  by  subjects  entitling  themselves,  under  special 
circumstances,  to  the  bcneflt  of  the  laws  of  their  own  country."  In 
several  instances,  learned  judges  presiding  in  our  ecclesiastical  courts 
have  stated  the  general  rule  without  mentioning  the  exceptions,  whence 
it  has  sometimes  been  contended  that  tbey  meant  to  controvert  their 
existence.  But  inasmuch  as  none  of  the  cases  referred  to  fell  within 
the  exceptions  above  mentioned,  it  cannot  justly  be  inferred  tliat  those 
learned  persons  iDl«nded  their  words  to  liear  so  extensive  a  meaning ; 
for  they  would  hardly  have  repudiated  the  doctrine  of  several  learned 
writers,  whose  works  are  alwaj's  rDceived  as  worthy  of  great  attention, 
without  condescending  to  advert  to  it  in  terms,  and  assigning  some 
reasons  for  dissenting  fh>m  it.  In  addition  to  the  writings  of  Jurists 
as  to  tlie  Qxietence  of  each  a  general  mle,  by  the  law  of  all  civilized 
nations,  we  find  that  in  several  cases  it  has  been  adopted  by  the  courts 
of  this  country  as  the  ground  of  their  decisions. 

I  t>elieve  the  earliest  of  them  was  Sciimshlre  ti.  Scrimshire,  decided 
by  Sir  E.  Simpson  in  1752,  and  reported  2  Hog.  Cons.  S95 ;  for  that 
learned  judge  then  said  it  was  a  case  of  primce  impreationis.  The 
judgment  is  of  great  value,  fivm  the  full  manner  in  which  he  dealt  with 
the  principles  on  which  the  court  should  proceed  in  adjudicating  upon 
such  cases.  The  parties  were  British  subjects  domiciled  in  England. 
It  was  a  suit  for  restitution  of  conjugal  rights.  The  respondent  pleaded 
that  the  marriage  was  celebrated  in  France ;  set  forth  circumstances 
under  which  that  celebration  took  place,  and  averred  that,  by  the  laws 
of  France,  the  marriage  was  null  and  void.  Sir  £.  Simpson,  after 
disposing  of  one  or  two  preliminary  points,  observed  :  "  The  general 
questions  are  two :  first,  whether  there  be  full  and  legal  proof  that  the 
parties  did  mutually,  freely,  and  voluntarily  celebrate  marriage  in  such 
manner  as  the  laws  of  this  country  would  deem  to  constitute  marriage, 
if  there  was  nothing  else  in  the  case  but  a  question  on  the  fact  of  the 
marriage.  Secondly,  whether,  if  the  fact  of  the  marriage  should  be 
proved,  this  marriage  can,  by  the  laws  of  this  country,  l)e  effectuated 
and  pronounced  to  be  good,  being  solemnized  in  France,  where  by 
law  it  is  null  and  void  to  all  intents  and  purposes?  For  it  seemed  to 
be  admitted  in  the  argument  that  the  law  was  so,  bnt  insisted  that  it 
ought  not  to  l)e  a  rule  of  determination  in  tbia  cause."  The  first  point 
he  determined  in  the  affirmative,  and  would  have  held  the  marrit^e 
valid  had  it  been  agreeable  to  the  laws  of  France,  where  it  was  cele- 
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brated..  "Biit,"he  pn>ceeda,  *'  the  great  difBcalty  arises  on  the  seooiid 
question,  fVom  the  marriage  being  celebrated  in  France,  where  Buch 
marriage  is  null  by  the  law  of  France."  He  afterwards  says,  "  The 
only  questioa  before  me  is,  whether  this  is  a  good  or  bad  marriage 
by  the  laws  of  England,  and  I  am  inclined  to  think  tbat  it  is  not  good. 
On  this  point,  I  apprehend  it  is  the  law  of  this  country  to  take  notice 
of  the  laws  of  France  or  any  foreign  connby,  in  determining  upon 
marriages  of  this  kind.  The  question  being  in  substance  this,  whether, 
by  the  law  of  this  country,  marriage  contracts  are  not  to  be  deemed 
good  or  bad  according  to  the  laws  of  the  country  in  which  they  are 
formed,  and  whether  they  are  not  to  be  construed  according  to  that 
law."  He  then  quoted  several  passages  from  Sanchez,  J.  Voet,  and 
Others,  showing  that  if  subjects  of  a  country  where  clandestine 
marriages  are  prohibited  go  to  another  country,  where  there  is  no  such 
prohibition,  and  celebrate  a  clandestine  marriage  there,  it  is  to  be  held 
good;  and  the  oonyerse  is  established  by  the  same  authorities.  He 
snms  up  the  effect  of  the  books  referred  to  in  these  words :  '-  These 
authorities  fuUy  show  that  all  contracts  are  to  be  considered  according 
to  the  laws  of  the  country  where  they  are  made.  And  the  practice 
of  dvilized  countries  has  been  conformable  to  this  doctrine,  and,  by  the 
common  consent  of  nations,  has  been  so  received."  In  many  instances, 
judges  have  nsed  similar  language  with  reference  to  cases  where  the 
form  and  ceremonial  of  the  marriage  were  alone  in  quesljon ;  and 
it  can  hardly,  In  such  cases,  be  presumed  that  they  intended  their 
words  to  bear  a  more  extensive  sense  than  was  necessary  for  the 
question  then  before  them ;  but  the  sense  ascribed  by  Sir  E.  Simpson 
to  these  passages  extends  to  the  clandestine  character  of  the  marriage, 
and  not  merely  to  the  form  of  the  contract  or  ceremonial.  He  then 
explains  in  the  clearest  manner  the  principle  on  which  couris  have 
proceeded  in  holding  that  marriages  are  to  be  considered  according 
to  the  law  of  the  country  in  which  they  are  celebrated:  "All  nations 
allow  marri^e  contracts ;  they  are  JvrU  ffentium,  and  the  subjects 
of  all  nations  are  equally  concerned  in  theat ;  and  from  the  Infinite 
mischief  and  confbsion  which  must  necessarily  arise  to  the  subjects 
of  all  nations  with  respect  to  legitimacy,  saccessions,  and  other  rigbt«, 
if  the  respective  laws  of  different  countries  were  only  to  be  observed  as 
to  marriages  contracted  by  the  subjects  of  those  countries  abroad, 
all  nations  have  consented,  or  must  be  presumed  to  consent,  for  the 
common  benefit  and  advantage,  that  such  marriages  should  be  good 
or  not  aooording  to  the  laws  of  the  country  where  they  are  made. 
It  is  of  equal  consequence  to  all  that  one  rule  in  these  cases  should  be 
observed  by  all  countries  —  that  is,  the  law  where  the  contract  is  made. 
By  observing  this  law,  no  inconvenience  can  arise ;  but  infinite  mis- 
chief  will  ensue  If  it  is  not."  The  same  rule  was  recognized  and  made 
the  ground  of  the  judgment  of  Sir  W.  Wynne  in  Hiddleton  v.  Janverin, 
2  Hag.  Cons.  437 ;  nor  is  their  reasoning  weakened  by  the  fact  that 
certain  exceptions  out  of  that  rule  have  been  generally  recognized. 
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viz.,  where  msTri&ges  deemed  contrary  to  tha  law  of  religion  and 
morality,  and  contrary  to  the  settled  policy  of  a  nation,  have  been 
contracted  abroad,  and  held  void  in  the  country  of  which  the  parties 
were  domiciled  subjects,  and  where  such  a  marriage  would  not  be 
allowed.  It  is  very  remarkable  that  neither  in  the  writings  of  Jurists, 
nor  in  the  arguments  of  counsel,  nor  in  the  judgments  delivered  in 
courts  of  justice,  is  any  caae  quoted  or  suggestion  offered  to  establish 
the  proposition  that  the  tribunals  of  the  country  where  a  marri^c  has 
been  solemnized  iu  conformity  with  the  laws  of  that  country  should 
liold  it  void,  because  the  parties  to  the  contract  were  the  domidled 
subjects  of  another  country  where  such  a  marriage  would  not  be 
allowed.  No  such  argument  has  been  advanced,  even  in  the  case  of 
mamoges  deemed  to  be  incestiiouB.  There  is  a  passage  in  Huber, 
Prffilectiones  Juris  Civilis,  lib.  1,  tit.  S,  'De  Conflictu  L^um,'  on  this 
subject  which  ought  to  be  noticed.  After  discussing  contracts  made 
in  foreign  countries,  in  section  8  be  proceeds:  "Matrimonium  pertiuet 
etiam  ad  has  regulas  si  licitum  est  eo  loco  ubi  contvactum  et  celebratum 
est  ubique  validum  erit  effectumque  habebit  sub  eSdem  exceptione  pre- 
judicii  aliis  non  creandi ;  cui  licet  addere  si  exempli  nimis  sit  al}omi- 
nandi  ut  si  incestum  juris  gentjum  in  secundo  gradu  contingerit  alicubi 
esse  permisBum  quod  vix  est  ut  usu  venire  possit."  And  lie  proceeds 
to  say,  that  if  parties  go  to  a  country  where  such  a  marriage  is  tolerated, 
and  celebrate  it  there,  and  return  to  their  own  country,  it  will  not  be 
recognized  :  "  Quia  sic  Jus  nostrum  pessimis  exemplis  eluderetiir  eoque 
pertinet  heec  observatio.  Siepe  fit  ut  adolescentes  sub  curatoribus 
agentes  furtivos  amores  nuptiis  cx)ngtutinare  cupieotes  abeant  in 
Frisiam  Orieutalem  aliave  loca  iu  quibus  curatorum  conseDSus  ad 
matrimonium  non  requiritur  juxta  leges  Boraanas,  quie  apud  nos  b&c 
parte  cessant,  celebrant  ibi  matrimonium  et  mox  redeunt  in  patrium. 
Ego  ita  existimo  hanc  rem  manifesto  pertinere  ad  eversionem  juris 
nostri  i  ac  ideo  non  esse  ma-gistratus  hie  obligates  e  jure  gentium  ejns- 
modi  uuptias  agnoscere  et  ratas  habere.  Multoque  magis  statuendum 
est  eos  contra  jus  gentium  facere  videri  qui  civibus  alieni  imperii  sni 
facilitate  jus  patriis  legibus  contrarinm  scientes  volentes  impertinntu." 
Now  this  passage  is  remarkable.  Hnber  disonssea  the  two  excep- 
tions out  of  the  general  rule  that  marriages  good  where  celebrated,  are, 
by  the  law  of  natious,  to  l>e  acknowledged  everywhere,  incestuous 
marriages  and  marriages  of  minors  without  consent  etiralorum,  cele- 
brated in  countries  whither  they  have  gone  for  the  purpose  of  evading 
the  laws  of  the  countrj*  of  their  domicil ;  and  he  does  not  suggest  the 
slightest  doubt  as  to  either  class  being  held  good  in  the  country  where 
solemnized ;  but,  with  reference  to  the  second  class,  vindicates  the 
country  of  the  domicil  against  the  cliarge  of  violating  the  law  of  nations 
by  refusing  to  recognize  them.  Story  is,  1  believe,  the  only  writer  who 
has  expressed  an  opinion  on  this  point ;  and  he,  after  mentioning  that 
France  has  ventured  on  the  doctrine  that  the  marriages  of  Frenchmen 
under  such  circnmslnnces  shall  not  be  deemed  valid,  odds,  "  There  can 
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be  little  doubt  that  foreign  coaotries  where  anch  marriages  are  cele- 
brated, will  follow  their  own  law,  and  diaregatd  that  of  France," 
Conflict  of  Laws,  S  90.  The  question  appears  to  have  occurred  to 
Lord  Meadowbaak,  a  judge  of  great  emineuce ;  for  in  the  note  of  his 
opinion  annexed  to  liia  interlocutor  of  remit,  in  the  case  of  Gordon  v. 
N3'e,  Ferg.  Cons.  Rep.  861,  he  puts  this  question,  "  Or  would  a 
marriage  here  be  declared  void  because  the  parties  were  domiciled  in 
England,  and  minors  when  they  married  here,  and,  of  course,  inca- 
pable by  the  law  of  that  country  of  contracting  marriage?"  —  plainly 
intimating  hie  own  opinion  that  they  would  not.  In  this  country 
marriages  have  been  solemnly  recognized  as  valid,  although  celebrated 
in  Scotland  between  English  domiciled  minors,  without  the  ooDsent 
required  by  the  Marriage  Act,  26  Geo.  II.,  to  wbioh  country  they  had 
resorted  for  the  purpose  of  evading  the  operation  of  that  act  I  allnde 
to  the  case  of  Compton  v.  Bearcrofl.  In  a  note  to  the  report  of 
Middleton  v.  Janverin,  2  Hag.  Cons.  444,  the  libel  in  that  case  is  set 
out,  in  which  "the  minority  of  the  lady,  the  want  of  consent,  the 
English  domicil,  and  the  Marriage  Act  were  pleaded,  and  it  was  alleged 
that  the  parties  were  married  in  Dumfries  merely  to  evade  the  laws  of 
this  country,  and  returned  to  England  the  same  day."  The  prayer  was, 
that  the  marriage  might  he  declared  duII  and  void,  pursuant  to  the  said 
act  for  clandestine  marriages.  The  libel  was  rejected.  The  court, 
therefore,  must  have  held,  that  if  alt  the  matters  alleged  were  proved 
they  would  not  supply  a  ground  for  declaring  the  marriage  null. 

It  has  been  said  that  the  parties  did  pot  in  that  case  evade  the 
Marrii^  Act,  for  that  it  contains  an  express  exception  of  marriages 
solemnized  in  Scotland.  It  is  true  that  marriages  of  minors  in  Scotland, 
without  consent,  are  not  prohibited  by  the  Marriage  Act,  and  therefore 
they  cannot  be  said  to  be  contrary  to  the  law  of  England.  But  there 
cui  be  no  doubt  that  the  parties  went  to  Scotland  to  evade  the 
operation  of  the  law  which  was  established  in  England.  Compton  v. 
Bearcroft  is,  therefore,  an  authority  to  this  extent,  that  a  marriage 
contracted  by  English  domiciled  subjects  abroad,  where  it  is  not 
prohibited  by  English  law,  will  not  be  held  bad  because  the  parties 
have  gone  thither  to  evade  tbe  necessity  of  complying  with  certain 
conditions  that  would  have  been  imposed  npon  them  in  England.  The 
French  tribunal  in  this  case  appeare  to  have  held  the  marriage  null  and 
void,  not  becanae  it  was  absolutely  prohibited  by  the  law  of  France, 
but  because  the  parties  contracted  it  in  England  with  the  formal 
intention  of  evading  the  prescriptions  of  the  French  law. 

Every  nation  has  a  right  to  impose  on  its  own  subjects  restrictions 
and  prohibitions  as  to  entering  into  marrii^  contracts,  either  within 
or  without  its  own  territories ;  and  if  its  aabjecta  sustain  hardships 
in  consequence  of  those  restrictions  their  own  nation  only  must  bear 
the  blame.  But  what  right  has  one  independent  nation  to  call  upon  any 
other  nation,  equally  independent,  to  surrender  its  own  laws  in  order 
to  give  e&ect  to  anch  restrictions  and  prohibitions?    If  there  be  any 
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such  right  it  must  t>e  found  in  th«  lav  of  natioDs,  tLat  law  "  to  whidi 
all  nations  have  consented  or  to  which  they  must  be  presumed  to 
consent,  for  the  common  benefit  and  advantage."  Which  woald  be 
for  the  commoa  benefit  and  advantage  in  such  cases  as  the  present,  the 
observance  of  the  law  of  the  counb^'  where  tJie  marriage  is  celebrated, 
or  of  a  foreign  countrj?  Parties  contracting  in  any  country  are  to  be 
assumed  to  know,  or  to  take  the  responsibility  of  not  knowing,  the  law 
of  that  country.  Now,  tiie  law  of  France  is  equally  stringent  whether 
l)oth  parties  are  French,  or  one  only.  Assume,  then,  that  a  French 
enbject  comes  to  England,  and  there  marries  without  consent  a  subject 
of  another  foreign  country,  by  the  laws  of  which  such  a  marriage  would 
be  valid,  — which  law  is  to  prevail?  To  which  country  is  an  English 
tribunal  to  pay  the  cwmpliment  of  adopting  its  law?  As  far  as  the  law 
of  nations  is  concerned,  each  must  have  an  equal  right  to  claim  respect 
for  its  laws.  Both  cannot  be  observed.  Would  it  not,  then,  be  more 
Just,  and  therefore  more  for  the  interest  of  all,  that  the  law  of  that 
country  should  prevail  which  both  are  presumed  to  know,  and  to  agree 
to  be  bound  by?  Again,  assume  that  one  of  the  parties  is  English, 
would  not  an  English  subject  have  as  strong  a  claim  to  the  benefit  of 
English  law  as  a  foreigner  to  the  benefit  of  foreign  law?  But  it  may 
be  said  that,  in  the  case  now  before  the  court,  both  parties  are  French, 
and  therefore  no  such  difScalty  can  arise.  That  is  true ;  but  if  once 
the  principle  of  surrendering  our  own  law  to  that  of  a  foreign  country 
is  recognized,  it  must  be  followed  out  to  all  its  consequences.  The 
cases  put  are,  therefore,  a  fair  test  as  to  the  possibility  of  maintaining 
that,  by  any  comiiaa  or  Jug  gentium,  this  court  is  bound  to  adopt  the 
law  of  France  as  its  guide.  Huber,  indeed,  in  the  passage  cited,  after 
vindicating  the  refusal  to  acknowledge  a  marriage  solemnized  abroad 
between  parties  who  have  gone  there  to  evade  tbe  law  of  their  own 
oonutry,  proceeds :  "  Multoqne  magia  statuendum  est  eos  contra  Jua 
gentium  facere  videri  qui  civibns  alieni  impefii  sii&  facUitate  Jus  patriis 
legibua  coutrarinm  icientes  volentea  impertiuntur." 

It  is  somewhat  difficult  to  ascertain  what  Hnber  would  require  to 
be  done  by  foreigners  in  order  that  they  may  be  exempted  from  hia 
reproach.  He  assumes  that  they  are  acienCea,  Is  it  intended  that  they 
are  to  inquire  and  ascertain  whether  the  law  of  any  foreign  nation  wUl 
be  evaded  if  the  proposed  marriage  is  solemnized?  Is  the  domicil 
of  the  parties  and  the  law  prevailing  there  to  be  investigated?  Are 
the  parties  to  be  called  upon  to  prove  tbeir  ages,  consent  of  certain 
relations  or  the  non-existence  of  such  relations,  or  that  they  have  not 
oome  to  this  country'  to  evade  the  laws  of  their  own  ?  Are  the  clergy 
of  this  country  to  be  deemed  scienter  that  a  foreign  law  is  about 
to  be  evaded,  tinlesa  they  have  proof  to  the  contrary?  Unless  that 
proposition  can  be  established  the  reproach  of  violating  the  law  of 
nations  cannot  attach  to  this  country  if  such  marri^es  are  hen  cele- 
brated. The  great  importance  of  having  some  one  certain  rule 
applicable  to  all  cases  —  the  difficulty,  not  to  say  impossibility,  of 
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haviog  any  rule  applicable  to  all  cases,  save  that  the  law  of  the  coantry 
where  the  marriage  is  sclemnized,  ebalt,  in  that  country  at  least, 
decide  whether  it  is  valid  or  invalid — the  absence  of  any  judicial 
decision  or  dictum,  or  of  even  any  opposite  opinion  of  any  writer 
of  authority  on  the  law  of  nations,  have  led  us  to  the  conclusion  that  we 
ooght  not  to  fonnd  our  judgment  in  this  case  on  any  othor  rule  than 
the  law  of  England  as  prevailing  amongst  English  Bubjects. 

France  may  make  laws  for  her  own  Bubjecte,  and  impose  on  them  all 
tbe  consequences,  good  or  evil,  that  resalt  from  those  laws ;  but 
England  also  may  make  laws  for  the  regulation  of  all  matters  within 
her  owu  territory.  Either  nation  may  refliBe  to  surrender  its  own  laws 
to  toose  of  the  other,  and  if  either  is  guilty  of  any  breach  of  the  comi- 
tas  or  jTts  gentium,  that  reproach  should  attach  to  the  nation  whose 
laws  are  least  calculated  to  insure  tbe  common  benefit  and  advant^e 
of  all.  For  these  reasons  we  feel  bound  to  dismiss  this  petition- 
It  may  be  unfortunate  for  the  petitioner  that  she  should  be  held 
to  be  a  wife  in  England  and  not  so  in  France.  If  she  had  remained 
in  her  own  country  she  might  have  enjoyed  there  the  fVeedom  conferred 
upon  her  by  a  French  tribunal ;  having  elected  England  as  her  resi- 
dence, she  must  be  contented  to  take  English  law  as  she  Buds  it, 
and  to  be  treated  as  bound  by  the  contract  which  she  there  made. 
Tbe  novelty  and  importance  of  the  question  has  cast  upou  the  court 
much  anxiety ;  but  from  some  portion  of  it  we  are  relieved  by  the 
consideration  that  if  our  judgment  is  wrong  it  may  be  corrected  by 
the  highest  tribunal  in  this  country.  Petition  ditmiased,^ 
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HocsK  or  Lords.  1861. 
[Ruporttd  9  Boiae  o/Lordt  Cata,  193.] 
WtLLiAH  LeiGH  Bbook,  of  Meltbam  Hall,  in  the  county  of  York, 
married  in  May,  1840,  at  the  parish  church  of  Huddersfield,  in  York- 
shire, Charlotte  Armitage.  There  were  two  children  of  that  marriage, 
Clara  Jane  Brook  and  James  William  Brook.  In  October,  1847,  Mrs. 
Brook  died.  On  the  7th  June,  1850,  William  Leigh  Brook  was  duly, 
according  to  the  laws  of  Denmark,  married  at  tbe  Lutheran  church  at 
Wandsbeck,  near  Altona,  in  Denmark,  to  Emily  Armitage,  the  lawftil 
sister  of  his  deceased  wife.  At  the  time  of  this  Danish  marriage,  Mr. 
Brook  and  Miss  Emily  Armitt^e  were  lawfully  domiciled  in  England, 
and  had  merely  gone  over  to  Denmark  on  a  temporary  visit.  There 
were  three  children  of  this  union.  Charles  Armitage  Brook,  Charlotte 
Amelia  Brook,  and  Sarah  Helen  Brook.    On  the  17th  September,  1%65, 

1  Aec.  C.  V.  Grsbani,  I9T  Han.  73.  — Ed. 
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Mre.  Emily,  the  second  wife  of  Mr.  Bi-ook,  died  at  Frankfort  of 
cholera,  and  two  days  afteiwards  Mr.  Brook  himself  died  of  the  same 
complaint  at  Cologne,  leaving  all  the  five  children  hira  surviving. 

Mr.  Brook,  in  the  early  part  of  the  day  on  which  be  died,  executed 
a  will  by  which  he  diepoaed  of  his  property  among  his  five  children,  and 
appointed  his  brother  Charles  Brook,  and  bis  two  brothers-in-law,  John 
and  Edward  Armitage,  his  ezecutois  and  trostees.  In  consequence  of 
the  state  of  bis  property  and  of  some  pending  purchases  of  land,  and 
afterwards  on  account  of  the  death  of  the  infant  Charles  Armiti^ 
Bi'ook,  it  became  necessary  to  institute  an  administration  anit,  and 
a  bill  was  Sled  for  this  purpose  in  March,  1856,  which  by  order  of  tht 
court  was  amended,  and  in  July,  1856,  a  supplemental  bill  was  filed, 
making  the  Attorney-General  a  party  to  the  suit. 

The  causes    came   on   to    be   heard    in    March,   1857,  before  Vice- 

Chanccllor  Stuart,  when  certain  inquiries  were  ordered,  and  in  June, 

1857,  the  chief  clerk  certified  (among  others)  the  facta  above  stated, 

and  the  certificate  raised  the  question  of  the  validity  of  the  marriage 

.   at  Wandsbeck.    Evidence  waa   taken  on   this  subject,    and  several 

\ideclarations  were  made  by  officials  and  by  advocates  in  Holstein,  that 

/nbe  marriage  of  a  widower  with  the  sister  of  his  deceased  wife  was 

viperfectly  lawful  and  valid   In  Denmark  to  all  intents  and  purposes 

\J^      .."  /whatever. 

\  -  I  V  I  rpij^  cause  coming  on  for  hearing,  on  further  directions,  Vice- 
Cbancellor  Stuart  called  in  the  assistance  of  Mr.  Justice  Oreawell, 
.who,  on  the  4tb  December,  1857,  declared  hia  opinion  that  the  mar- 
rii^e  at  Wandsbeck  was  by  the  law  of  England  invalid.  Vice-Chan- 
Icellor  Stuart  on  the  17th  April,  18S8,  pronounced  Judgment,  fully 
(adopting  this  opinion,  and  decreed  accordingly.  This  appeal  itas 
then  brought.^ 

Lord  Cahpbbli.,  Lord  Chahoellor.  My  Xjords,  the  question  which 
your  Lordahipa  are  called  upon  to  conaider  upon  the  present  appeal 
is,  whether  the  marriage  celebrated  00  the  9th  June,  1850,  in  the 
duchy  of  Holstein,  in  the  kingdom  of  Denmark,  between  William 
Leigh  Brook,  a  widower,  and  Emily  Armitage,  the  sister  of  his  de- 
ceased wife,  they  being  British  subjects  then  domiciled  in  England, 
and  contemplating  England  as  their  place  of  matrimonial  residence, 
is  to  be  considered  valid  in  England,  marriage  between  a  widower 
and  the  sister  of  his  deceased  wife  being  permitted  by  the  taw  of 
Denmark  ? 

I  am  of  opinion  that  this  depends  upon  the  question  whether  anch 
a  marriage  would  have  been  held  illegal,  and  might  have  been  set 
aside  in  &  suit  commenced  in  England  in  the  lifetime  of  the  parties 
before  the  passing  of  statute  5  &  6  Wm.  IV.  c  64,  commonly  called 
Lord  Lyndhurst's  Act. 

I  quite  agree  with  what  was  said  by  my  noble  and  learned  Mend 

during  the  argument  on  the  Sussex  peerf^,  that  this  act  was  not 

'  ArgumeDts  of  coniuel  are  omicted.  —  Ed. 
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brought  in  to  prohibit  &  man  from  marrying  hU  former  wife's  sister, 
and  ttiat  it  does  not  render  any  marriage  illegal  in  England  which 
was  not  ill^al  before.  The  object  of  the  second  section  wa§  to 
remedy  a  defect  in  our  procedure,  accordiug  to  whioh  marriages  illegal, 
as  being  within  the  prohibited  degrees  either  of  affinity  or  consan- 
guinity, however  contrary  to  law,  human  and  divine,  and  however 
shocking  to  the  universal  feelings  of  Christians,  could  not  be  questioned 
after  the  death  of  either  paity.  But  no  marriage  that  was  before 
lawful  was  prohibited  by  the  act;  and  I  am  of  opinion  that  no 
marriage  can  now  be  considered  void  under  it,  which,  before  the  act, 
might  not,  in  the  lifetime  of  the  paitiea,  have  been  avoided  and  set 
aside  as  illegal.  ..^C/"'      11^' 

There  can  be  no  doubt  that  before  Lord  Lyndhurst's  Act  passed, tftflT*^  •  ^k'^^ 
a  marriage  between  a  widower  and  the  sister  of  a  deceased  wife,  itj  ![■'■'''* 
celebrated  in  England,  was  unlawful,  and  in  the  lifetime  of  the  partieu^i^^ 
could  have  been  annulled.  Such  a  marriage  was  expressly  prohibited 
by  the  Legislature  of  this  country,  and  was  prohibited  expressly  on  the 
ground  that  it  was  "  contrary  to  God's  law."  Sitting  here,  judicially, 
we  are  not  at  liberty  to  consider  whether  such  a  marriage  is  or  is  not 
*'  contrary  to  God's  law,"  nor  whether  it  is  expedient  or  inexpedient 

Before  the  Reformation  the  degrees  of  relationship  by  consanguinity 
and  affinity,  within  which  marriage  was  forbidden,  were  almost  indefl- 
oltely  multiplied ;  but  the  prohibition  might  have  been  dispensed  with 
by  the  Pope,  or  those  who  represented  him.  At  the  Reformation,  the 
prohibited  degrees  were  confined  within  the  limits  supposed  to  be 
expressly  defined  by  Holy  Scripture,  and  all  dispensations  were 
abolished.  The  prohibited  degrees  were  those  within  which  inter- 
course between  the  sexes  was  supposed  to  be  forbidden  as  incestuous, 
and  no  distinction  was  made  between  relationship  by  blood  or  by 
affinity.  The  marriage  of  a  man  with  a  sister  of  his  deceased  wife 
is  expressly  within  this  category.  Hill  v.  Good,  Vaugh.  302,  and 
Reg.  V.  Chadwich,  11  Q.  B.  173,  205,  are  solemn  decisions  that  such 
a  marriage  was  illegal ;  and  if  celebrated  in  England  such  a  marriage 
unquestionably  would  now  be  void. 

Indeed,  this  is  not  denied  on  the  part  of  the  appellants.  They  rest 
tlieir  case  entirely  upon  the  fact  that  the  marriage  was  celebrated 
in  a  foreign  country,  where  the  marriage  of  a  man  with  the  sister 
of  his  deceased  wife  is  permitted. 

There  can  be  no  doubt  of  the  general  rule,  that  "  a  foreign  marriage, 
valid  according  to  the  law  of  a  country'  whe;^  it  is  celebrated,  is  good 
everywhere."  But  while  the  forma  of  entering  into  the  contract  of 
marriage  are  to  be  regulated  by  tlie  lex  loci  contractus,  the  law  of  the 
country  in  which  it  is  celebrated,  the  essentials  of  the  contract  depend 
upon  the  lex  domicilii,  the  law  of  the  oonntry  in  which  the  parties  are 
domiciled  at  the  time  of  the  marriage,  and  in  which  the  matrimonial 
residence  is  contemplated.  Although  the  forms  of  celebrating  the 
foreign  marriage  may  be  different  nx>m  those  required  by  the  law 
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of  the  country  of  domicU,  tbe  marriage  ma;  be  good  everywhere. 
But  if  the  cODtrsct  of  marriage  ia  such,  in  easentials,  as  to  be  contrary 
to  the  law  of  the  country  of  domicil,  and  it  is  declared  void  b3'  that 
law,  it  is  to  be  regarded  as  void  in  the  country  of  domicil,  though 
not  contrary  to  the  law  of  the  country  in  which  it  was  celebrated. 

This  qualification  upon  the  rule  that  "  a  marrit^  valid  where  cele- 
brated is  good  everywhere,"  is  to  be  found  in  the  writings  of  many 
eminent  Juriste  who  have  discussed  the  subject. 

I  will  give  one  qnotation  from  Hubenia  de  Conflicta  L^^um,  bk.  1, 
tit.  S,  §  2 :  "  Bectores  imperiomm  id  comiter  agnnt,  at  Jura  oujuaqne 
populi  intra  terminoe  ejus  exercita,  teneant  nbiqoe  suam  vim,  qnatenos 
niliil  potestati  aut  Juri  alterius  imperantis  ejusque  civium  prcejudicettir." 
Then  he  gives  "marriage"  as  the  illustration:  "Matrimonium  per- 
tinet  etiam  ad  has  regulas.  Si  licitum  est  eo  loco,  ubi  contrac- 
tom  et  celebratum  est,  ubique  validum  erit,  eflectumque  habebit,  sab 
eodem  exceptione,  prejudicii  aliis  noo  creandi ;  cui  licet  addere,  si 
exempli  nimis  sit  abominandi ;  nt  al  incestnm  juris  gentium  in  secnndo 
gradu  contingeret  alicubi  esse  permissum ;  quod  vix  est  ut  nsu  venire 
possit."  Id.  S  8.  The  same  great  jurist  observes :  "  Non  ita  precise 
refipicieodus  est  locus  in  quo  contractus  est  initus,  ut  si  partes  alium 
in  contrahendo  locum  rcspexerint,  ilte  non  potius  sit  considerandus. 
Contraxisse  unuaquisque  in  eo  loco  intelligitur,  in  quo  ut  solveret  se 
obligavit  Froinde  et  locua  matrimonii  contract!  non  tam  is  est,  ul« 
contractus  nuptialis  initus  est,  qiiam  in  quo  contrahentes  matrimonium 
exercere  voluemnt."    Id.  §  10. 

Mr.  Justice  Story,  in  his  valuable  treatise  on  the  Confiiot  of  Laws, 
while  he  admits  it  to  be  the  "  rule  that  a  marriage  valid  where  cele- 
brated is  good  evcrj-where,"  says,  g  113  a,  there  are  exceptions  ;  those 
of  marriages  involving  polygamy  and  incest,  those  positively  prohibited 
by  tlie  public  law  of  a  country  from  motives  of  policy,  and  those  cele- 
brated in  foreign  countries  by  subjects  entitling  themselves,  under 
special  circumstances,  to  the  benefit  of  tbe  laws  of  their  own  country, 
he  adds,  g  114,  "in  respect  to  the  first  exception,  that  of  marriages 
involving  polygamy  and  incest,  Christianity  is  understood  to  prohibit 
polygamy  and  incest,  and,  therefore,  no  Christian  country  would  recog- 
nize polygamy  or  incestuous  marriages  ;  but  when  we  speak  of  incestu- 
ous marriages  care  must  be  taken  to  confine  the  doctrine  to  such  casea 
OS  by  the  general  consent  of  all  Christendom  are  deemed  incestuous." 
The  conclusion  of  this  sentence  was  strongly  relied  upon  by  Sir  Fitz- 
Roy  Kelly,  who  alleged  that  many  in  England  approve  of  marriage 
between  a  widower  and  tbe  sister  of  bis  deceased  wife ;  and  that  such 
marriages  are  permitted  in  Protestant  States  on  the  Continent  of 
Europe  and  in  most  of  the  States  in  America.  « 

Sitting  here  as  a  judge  to  declare  and  enforce  the  law  of  England 
as  fixed  by  King,  Lords,  and  Commons,  the  supreme  power  of  this 
realm,  I  do  not  feel  royself  at  liberty  to  form  any  private  opinion  of 
my  own  on  the  subject,  or  to  inquire  into  what  may  be  the  opinion 
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of  the  majority  of  my  fellow-citizens  at  home,  or  to  try  to  find  out  the 
opinion  of  all  Christendom.  I  can  as  a  juilge  onlv  look  to  what  was 
the  solemnly  pronounced  opinion  of  the  legislature  when  the  laws 
were  passed  which  I  am  called  upon  to  interpret.  What  means  am 
I  to  resort  to  for  the  pnrpoee  of  nsoertalning  the  opinions  of  foreign 
nations?  Is  my  interpretation  of  these  laws  to  vary  with  the  varia- 
tion of  opinion  in  foreign  countries  7  Change  of  opinion  on  any  great 
question,  at  home  or  abroad,  may  bo  a  good  reason  for  the  l^sla- 
tnre  changing  the  law,  but  can  be  no  reason  for  Judges  to  vary  their 
interpretation  of  the  law. 

Indeed,  as  Story  allows  marriages  positively  prohibited  by  the 
public  law  of  a  country,  trom  motives  of  policy,  to  form  an  exception 
to  the  general  rule  as  to  the  validity  of  marriage,  he  could  hardly  mean 
his  qualification  to  apply  to  a  country  like  England,  in  which  the 
limits  of  marriages  to  be  considered  incestuous  are  exactly  defined 
by  public  law. 

That  the  Parliament  of  England  in  framing  the  prohibited  degrees 
within  which  marriages  were  forbidden,  believed  and  intimated  the 
opinion  that  all  such  marri^es  were  incestuous  and  contrary  to  God's 
word  I  cannot  doubt  All  the  degrees  prohibited  are  brought  into  one 
category,  and  altboi^h  marriages  within  those  degrees  may  be  more  or 
less  revolting,  they  are  placed  on  the  same  footing,  and  before  English 
tribunals,  till  the  law  is  altered,  they  are  to  be  treated  alike. 

An  attempt  has  been  made  to  prove  that  a  marris-ge  between  a  man 
and  the  sister  of  his  deceased  wife  is  declared  by  Lord  Lyndhnrst's  Act 
to  be  no  longer  incestuous.  But  the  enactment  relied  upon  applies 
equally  to  all  mafNages  within  the  prohibited  degrees  of  atSnity,  and 
on  the  same  reasoning  would  give  validity  to  a  marriage  between 
a  step-father  and  his  step-danghtor,  or  a  atep-son  and  his  step-mother, 
which  would  be  little  less  revolting  than  a  marriage  between  parties 
nearly  related  by  blood. 

The  general  principles  of  jurisprudence  which  I  have  expounded 
hove  uniformly  been  acted  npon  by  English  tribunals.  Thus,  in  the 
great  case  of  Hill  v.  Good,  Vaugh.  302,  Lord  Chief  Justice  Vaughan 
and  his  brother  judges  of  the  Court  of  Common  Fleas,  held,  that 
"  When  an  Act  of  Parliament  declares  a  marriage  to  be  against  God's 
law,  it  must  be  admitted  in  all  courts  and  proceedings  of  the  kingdom 
to  be  so." 

In  Harford  v.  Morris,  2  Hagg.  Cons.  428,  434,  the  great  judge 
,wbo  presided  clearly  indicates  his  opinion  that  marriages  celebrated 
abroad  are  only  to  be  held  valid  in  England,  if  they  are  according 
to  the  law  of  Uie  country  where  they  are  celebrated,  and  if  they  are 
not  contrary  to  the  law  of  England.  He  adds :  "  I  do  not  say  that 
foreign  laws  cannot  be  received  in  this  court  in  esses  where  the 
courts  of  that  country  had  a  jurisdiction.  But  I  deny  the  Ux  loci  uni- 
versally to  be  a  foundation  for  the  jurisdiotion,  so  as  to  impose  an 
obligation  upon  the  court  to  determine  by  those  foreign  laws." 
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I  will  only  give  Another  example,  tlie  case  of  Warrender  v.  Wa^ 
reDder,  2  Clark  &  F.  488,  in  which  I  had  the  honor  to  be  counsel  at 
four  Lordshipa'  bar.  Sir  Geoi^  Warrender,  born  and  domiciled  in 
Scotland,  married  an  Ecglishwoman  in  England  according  Lo  the  rites 
and  ceremonies  of  the  Cliarch  of  England ;  but  instead  of  changing 
his  domicil,  be  meant  that  his  matrimonial  residence  should  be  in 
Scotland,  nhere  he  had  lai^e  landed  estates,  on  which  bis  wife's 
Jointure  was  chai^d.  Having  lived  a  short  time  in  Scotland,  they 
separated.  Sir  Geoi^e,  continuing  domiciled  in  Scotland,  commeuced 
a  suit  against  her  in  the  Court  of  Session  for  a  dissolution  of  the 
marriage  on  the  ground  of  adulter^'  alleged  to  have  been  committed  by 
her  on  the  continent  of  Europe.  It  was  objected  that  this  being 
a  marriage  celebrated  in  England,  a  country  in  which  by  the  then 
existing  law,  marriage  was  indissoluble,  the  Scotch  court  had  no 
Jurisdiction  to  dissolve  the  marriage,  and  Lolly's  case  was  relied  upon, 
in  which  a  domiciled  Englishman  having  been  married  in  England,  and 
while  still  domiciled  in  England,  having  been  divorced  by  decree  of 
the  Court  of  Session  in  Scotland,  and  having  afterwards  married  a 
second  nife  in  England,  hie  first  wife  being  still  alive,  he  was  con- 
victed of  bigamy  in  England,  and  held  by  all  tiie  Judges  to  have  been 
rightly  convicted,  because  the  sentence  of  the  Scotch  court  dissolving 
his  first  marriage  was  a  nullity.  But  your  Lordships  unanimously  held 
that  as  Sir  Geoi^e  Warrender  at  the  time  of  his  marriage  was  a  domi- 
ciled Scotchman,  and  Scotland  was  to  be  the  conjugal  residence  of  the 
Diiirried  couple,  although  tlie  law  of  England  where  the  marri^^  was 
celebrated  regulated  the  ceremonials  of  entering  into  the  contract,  the 
essentials  of  the  contract  were  to  be  regulated  by  tire  law  of  Scotland, 
in  which  the  husband  was  domiciled,  and  that  E^tiiongh  by  the  law  of 
England  marriage  was  indissoluble,  yet  as  by  the  law  of  Scotland  the 
tie  of  marriage  might  be  Judicially  dissolved  for  the  adultery  of  the 
wife,  the  suit  was  properly  constituted,  and  the  Coutt  of  Session  had 
authority  to  dissolve  the  marriage. 

It  is  quite  obvious  that  no  civilized  State  can  allow  its  domidled 
subjects  or  citizens,  by  making  a  temporary  visit  to  a  foreign  country, 
to  enter  into  a  contract  to  be  performed  in  the  place  of  domicil  if  the 
contract  is  foibidden  by  the  law  of  the  place  of  domicil  as  contrary 
to  religion,  or  morality,  or  to  any  of  its  Hindamental  institutions. 

A  marriage  between  a  man  and  the  sister  of  his  deceased  wife, 
being  Danish  subjccta  domiciled  In  Denmark,  may  be  good  all  over  the 
world,  and  this  might  likewise  be  so  even  if  they  were  native-bori^ 
English  subjects,  who  had  abandoned  their  English  domicil,  and 
were  domiciled  in  Denmark.  But  I  am  by  no  means  prepared  to 
sa}'  that  the  marriage  now  in  question  ought  to  be,  or  would  be,  held 
valid  in  the  Danish  courts,  proof  being  given  that  the  parties  were 
British  subjects  domiciled  in  England  at  the  time  of  the  marrii^e,  that 
England  was  to  be  tlieir  matrimonial  residence,  and  that  by  the  law  of 
England  such  a  marriage  is  prohibited  as  being  contrary  to  the  law  of 
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God.  The  doetrioe  being  established  that  the  incidents  of  the  contract 
of  marriage  celebrated  in  a  foreign  country  are  to  be  determined 
according  to  the  law  of  the  country  in  which  the  parties  are  domiciied 
and  mean  to  reside,  the  consequence  seems  to  follow  that  by  this  law 
must  its  validity  or  invalidity  be  determined. 

Sir  FitzSoy  Kelly  ai'gaed  that  we  could  not  hold  this  marriage 
to  be  invalid  without  lieing  prepared  to  nullify  the  marriages  of  Danish 
subjects  who  contracted  such  a  marriage  in  Denmark  'while  domiciled 
in  their  native  country,  if  they  should  come  to  reside  in  England. 
But  on  the  principles  which  I  have  laid  down,  such  marriages,  if 
examined,  would  be  held  valid  in  all  English  courts,  as  they  are 
according  to  the  law  of  the  country  in  which  the  parties  were  domiciled 
when  the  marriages  were  celebrated. 

I  may  here  mention  another  at^ument  of  the  same  sort  brought 
forward  by  Sir  FitzBoy  Kelly,  that  our  courts  have  no  Jurisdiction  to 
examine  tiie  validity  of  marriages  celebrated  abroad  according  to  the 
law  of  the  country  of  celebration,  because,  as  he  says,  the  Ecdesiasticai 
Courts,  which  had  exclusive  jurisdiction  over  marriage,  must  have 
treated  them  as  valid.  But  I  do  not  see  anything  to  have  prevented 
the  Ecclesiastical  Court  from  examining  and  deciding  this  question. 
Snppoae  in  a  probate  suit  the  validity  of  a  marriage  had  been  denied, 
its  validity  must  have  been  determined  by  the  Ecclesiastical  Court, 
according  to  the  established  principles  of  jurisprudence,  whether  it  was 
celebrated  at  home  or  abroad. 

Sir  FitzRoy  Kelly  further  argued  with  great  foroe,  that  both  Sir 
Cresswell  Cresswell  and  Vice- Chancellor  Stuart  have  laid  down  that 
Lord  Lyndburat's  Act  binds  aU  English  sabjects  wherever  they  may 
be,  and  prevents  the  relation  of  husband  and  wife  trom  anbsisting 
between  any  subjects  of  the  realm  of  England  within  the  prohibited 
degrees.  I  am  bound  to  say  that  iu  my  opinion  this  is  incorrect,  and 
that  Lord  Lyndhurst's  Act  would  not  affect  the  law  of  marriage  in  any 
conquered  colony  in  which  a  different  law  of  marriage  prevailed,  what- 
ever effect  it  might  have  in  any  other  colony.  I  again  repeat  that  it 
was  not  meant  by  Lord  Lyndhnrst's  Act  to  introduce  any  new  prohi- 
bition of  maiTiage  in  any  part  of  the  world.  For  this  reason,  I  do  not 
rely  on  the  Sussex  Peerage  Case  as  an  authority  in  point,  although  much 
reliance  has  been  placed  upon  it ;  my  opinio'n  in  this  case  does  not  rest 
on  the  notion  of  any  personal  incapacity  to  contract  such  a  marriage 
being  impressed  by  Lord  Lyndhurst's  Act  on  all  Englishmen,  and 
oarried  about  with  them  all  over  tlie  world  ;  but  on  the  ground  of  the 
marriage  being  prohibited  in  England  as  "  contrary  to  God's  Law." 

I  will  now  examine  the  authoritJes  relied  upon  by  the  counsel  for 
the  appellants.  They  bring  forward  nothing  from  the  writings  of 
Jurists  except  the  general  rule,  that  contracts  are  to  be  construed 
according  to  the  lex  loci  contractus,  and  the  saying  of  Story  witii  regard 
to  a  marriage  being  contrary  to  the  precepts  of  the  Christian  religion, 
upon  which  I  have  already  commented. 
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But  there  are  variona  decbioDs  which  they  bring  forwKnJ  sa  coucla- 
sive  in  their  favor.  TUey  begin  with  Compton  v.  Bearcroft,  and  the 
class  of  cases  id  which  it  was  held  that  Gretna  Greeo  marriages  were 
valid  in  England,  DOtwithstanding  Lord  Hardwicke's  Marriage  Act, 
26  Geo.  II.  c.  88.  In  observiDg  upon  them,  I  do  not  lay  any  stress  oq 
the  proviso  in  this  act  that  it  should  not  extend  to  marriages  in  Scot- 
land or  beyond  the  seas ;  this  being  only  an  intimation  of  what  might 
otherwise  have  been  inferred,  that  its  direct  operation  shonld  be  con- 
fined to  England,  and  that  marriages  in  Scotland  and  beyond  the  seas 
should  continue  to  be  viewed  according  to  the  law  of  Scotland  and 
conntries  beyond  the  seaa,  as  if  the  act  had  not  passed.  But  I  do  lay 
very  great  stress  on  the  consideration  that  Lord  Hardwicke's  Act  only 
regulated  banns  and  licenses,  and  the  formalities  by  which  the  cere- 
mony of  marriage  shall  be  celebrated.  It  does  not  touch  the  easentials 
of  the  ooDtract  or  prohibit  any  marriage  which  was  before  lawAil,  or 
reader  any  marriage  lawftal  which  was  before  prohibited.  The  for- 
malities which  i(  requires  could  only  be  observed  in  England,  and  the 
whole  frame  of  it  shows  it  was  only  territorial  The  nullifying  clauses 
abont  banns  and  licenses  can  only  apply  to  marriages  celebrated  in 
England.  In  this  class  of  oases  the  contested  marriage  could  only  be 
challenged  for  want  of  banns  or  license  in  the  prescribed  form.  These 
formalities  being  observed,  the  marriages  would  all  have  been  nnim- 
peachable.  Bnt  the  marriage  we  have  to  decide  upon  baa  been  declared 
by  the  Legislature  to  be  "  contrary  to  God's  law,"  and  on  that  ground 
it  is  absolutely  prohibited.  Here  I  may  properly  introduce  the  worda 
of  Mr.  Justice  Coleridge  in  Reg.  ti.  Chadwick,  11  Q.  B.  288,  "We  are 
not  on  this  occasion  inquiring  what  Gixi's  law  or  what  the  Levitical 
law  is.  If  the  Parliament  of  that  day  [Henry  VIII.j  legislated  ou  a 
misinterpretation  of  God'a  law  we  are  boand  to  act  npon  the  statute 
which  they  have  passed." 

The  appellant's  counsel  next  produced  a  new  authority,  the  very 
learned  and  luoid  Judgment  of  Dr.  Radcliff,  in  Steele  v.  Braddell,  Milw. 
Eccl.  1.  The  Irish  statute,  9  Geo.  II.  c  11,  enacts,  "that  all  marriages 
and  matrimonial  contracts,  when  either  of  the  parties  is  under  the  age 
of  twenty-one,  had  without  the  consent  of  the  fatlier  or  guardian,  shall 
be  absolutely  null  and  void  to  all  intents  and  purposes ;  and  that  it 
shall  be  lawful  for  the  father  or  guardian  to  commence  a  suit  in  the 
proper  Ecclesiastical  Court  in  order  to  annul  tUe  marriage."  A  young 
gentleman,  a  native  of  Ireland,  and  domiciled  there,  went  while  a 
minor  into  Scotland,  and  there  married  a  Scottish  young  lady  without 
tiie  consent  of  his  father  or  guardian.  A  suit  was  brought  by  his 
guardian  in  an  Ecclesiastical  Court  in  Ireland,  in  which  Dr.  Radcliff 
presided,  to  annul  the  marriage  on  the  ground  that  this  statute  created 
a  personal  incapacity  in  minors,  subjects  of  Ireland,  to  contract  mar> 
rii^,  in  whatever  country,  without  the  consent  of  father  or  guardian. 
But  the  learned  Judge  sidd,  "  I  cannot  find  that  any  Act  of  Parliament 
such  as  this  has  ever  l>cen  extended  to  cases  not  properly  within  it, 


,v  Google 


BECr.  in.]  BROOK   V.   BBOOK.  67 

on  the  principle  that  p&rtiefl  endeavored  to  evade  it."  And  after 
an  elaborate  view  of  the  authorities  npon  the  subject,  be  decided  tliat 
both  parties  being  of  the  age  of  consent,  and  the  marriage  being  valid 
by  the  law  of  Scotland,  it  could  not  be  impeached  in  the  courts  of  the 
country  in  which  the  husband  was  domiciled,  and  he  dismiaBed  the  suit. 
But  this  waa  a  marriage  between  parties  who,  with  the  consent  of 
parties  and  guardians,  might  have  contracted  a  valid  marriage  accord- 
ing to  the  law  of  the  country  of  the  husband's  domicil,  and  the  mode 
of  celebrntiug  the  marriage  was  to  be  according  to  the  law  of  the 
country  in  which  it  was  celebrated.  But  if  the  union  between  these 
parties  had  been  prohibited  by  the  law  of  Ireland  as  "  contrary  to  the 
word  of  God,"  undoubtedly  the  marriage  would  have  been  dissolved. 
Dr.  Radcliff  expressly  eays,  "  It  cannot  Iw  disputed  that  every  State 
has  the  right  and  the  power  to  enact  that  every  contract  made  by  one 
or  more  of  its  subjects  shall  be  judged  of,  and  its  validity  decided, 
according  to  its  own  enactments  and  not  according  to  the  laws  of  the 
conntry  wherein  it  was  formed." 

Another  new  case  was  brought  forward,  decided  very  recently  by 
Sir  Cresswell  Cresswell,  Simonin  p.  Mallao,  29  Law  J.  N.  S,  Prob.  97. 
This  was  a  petition  by  Valerie  Simonin  for  a  declaration  of  nullity 
of  marriage.  The  petitioner  alleged  that  a  pretended  ceremony  of 
marriage  waa  had  between  the  petitioner  and  Leon  Mallac  of  Paris, 
)n  the  parish  church  of  St.  Uartin's-in- the- Fields  ;  that  about  two  days 
afterwards  the  parties  returned  to  Paris,  but  did  not  cohabit,  and  tiia 
marriage  was  never  consummated ;  that  the  pretended  marriage  was 
in  contradiction  to  and  in  evasion  of  the  Code  Xapolten ;  that  the 
parties  were  natives  of  and  domiciled  in  France,  and  that  subsequently 
to  their  return  to  France  the  Civil  Tribunal  of  the  Department  of  the 
Seine  had,  at  the  suit  of  L4on  Mallac,  declared  the  said  pretended 
marriage  to  be  null  and  void.  Uon  Mallac  was  served  at  Xaples  with 
a  citation  and  a  copy  of  the  petition,  but  did  not  appear.  Pixmf  was 
given  of  the  material  allegations  of  the  petition,  and  that  the  parties 
coming  to  London  to  avoid  the  French  law,  which  required  the  consent 
of  parents  or  guardians  to  t^eir  union,  were  married  by  license  in  the 
parish  church  of  St.  MartioVin-tbe-Fields.  Sir  Cresswell  Ci'esBwell, 
after  the  case  had  been  learnedly  argued  on  both  sides,  discharged 
the  petition.  But  was  there  anything  here  inconsistent  with  the 
opinion  which  the  same  learned  judge  delivered  as  assessor  to  Vice- 
Chancellor  Stuart  in  Brook  v.  Brook?  Nothing  whatever;  for  the 
objection  to  the  validity  of  the  marriage  in  England  was  merely  that 
the  tbrms  prescribed  by  the  Code  Napoleon  for  the  celebration  of 
a  marriage  in  France  had  not  been  observed.  But  there  was  no  law 
of  France,  where  the  parties  were  domiciled,  forbidding  a  conjugal 
union  lietween  them  ;  and  if  the  proper  forms  of  celebration  had  been 
observed,  this  marriage  by  the  law  of  France  would  have  been  unim- 
peachable. The  case,  therefore,  comes  into  the  same  category  as 
Compton  V.  Bearcroft  and  Steele  v.  Braddell,  decided  by  Dr.  Sadcliff. 


,v  Google 


68  BROOK  V.  BBOOK.  [chap.  VL 

None  of  these  cases  can  show  the  validity  of  s  marriage  which  the 
law  of  the  domicil  of  the  parties  condemiis  a>  inceatuous,  aod  which 
could  not,  b;  any  forms  or  [,-onsents,  have  been  rendered  valid  in  the 
country  in  which  the  parties  were  domiciled. 

Some  American  decisions,  cited  on  behalf  of  the  appellants,  remain 
to  be  noticed.  In  Greenwood  v.  Curtis,  6  Mass.  358,  the  general 
doctrine  was  acted  upon  that  a  contract,  valid  in  a  foreign  State,  may 
be  enforced  in  a  State  in  which  it  would  not  be  valid,  but  with  this 
important  qaaliflc&tJon,  "  anless  the  enforcing  of  it  should  htrid  out 
a  bad  example  to  the  citizens  of  the  State  in  which  it  is  to  be  enforced." 
Now  the  Legislature  of  England,  whether  wisely  or  not,  considera  the 
marriage  of  a  man  with  the  sister  of  his  deceased  wife  "  contrary  to 
God's  law,"  and  of  bad  example. 

Medway  v.  Needham,  16  Mass.  157,  according  to  the  marginal  note^ 
decides  nothing  which  the  counsel  for  the  respondents  need  controvert. 
'^A  marriage  which  is  good  by  the  laws  of  the  coantry  where  it  is 
entered  into,  is  valid  in  any  other  country ;  and  although  it  should 
appear  that  the  parties  went  into  another  State  to  contract  such 
marriage,  with  a  view  to  evade  the  laws  of  their  own  conntr}-,  the 
marriage  in  the  foreign  country  will,  nevertheless,  be  valid  in  the 
country  in  which  the  parties  live ;  bat  this  principle  will  not  extend 
to  legalize  incestuous  marriages  so  contracted."  This  Judgment  was 
given  in  the  year  1819.  As  in  England,  so  in  America,  some  very 
important  social  questions  have  arisen  on  cases  respecting  the  settle- 
ment of  the  poor.  Whether  the  inhabitants  of  the  district  of  Medway, 
or  the  inhabitanta  of  the  district  of  Needham,  were  bonnd  to  maintaia 
a  pauper,  depended  npon  the  validity  of  a  marriage  between  a  mulatto 
and  a  white  woman.  They  were  residing  in  the  province  of  Maasa- 
obusetts  at  the  time  of  the  supposed  marriage,  which  was  prior  to  the 
year  1770.  As  the  laws  of  the  province  at  that  time  prohibited  all 
snob  marriages,  they  went  into  the  neighboring  province  of  Rhode 
Island,  and  were  there  married  according  to  the  iaws  of  that  province. 
They  then  returned  to  Massachusetts.  Chief  Justice  Parker  held  that 
the  marriage  was  there  to  be  considered  valid,  and,  ao  far,  the  case  is 
an  authority  for  the  appellants.  But  I  cannot  think  that  it  is  entitled 
to  mofA  weight,  for  tiie  learned  Judge  admitted  that  he  was  overruling 
ibe  doctrine  of  Huberus  and  other  eminent  Jurists :  he  relied  on  deci' 
sions  in  which  the  forms  only  of  celebrating  the  marriage  in  the  country 
of  celebration  and  in  the  country  of  domicil  were  different ;  and  he 
took  the  distinction  between  cases  where  the  absolute  prohibition  of 
the  marriage  is  forbidden  on  mere  motives  of  policy,  and  where  the 
marriage  is  prohibited  as  being  contrary  to  religion  od  tiie  ground  of 
incest.  I  myself  roust  deny  the  distinction.  If  a  marriage  is  abso- 
lutely prohibited  in  any  country  as  being  contrary  to  public  policy,  and 
leading  to  social  evils,  I  think  that  the  domiciled  inhabitants  of  that 
country  cannot  be  permitted,  by  passing  the  frontier  and  entering 
another  State  in  which  this  marriage  is  not  prohibited,  to  celebrate 
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a  marriage  forbidden  by  their  own  State,  and  immediatetj'  returning 
to  their  own  State,  to  insist  on  their  marriage  being  recc^nized  as 
lawful.  Indeed  Chief  Justice  Parker  expressly  allowod  that  his  doc- 
trine would  not  extend  to  coses  in  which  the  prohibition  was  grounded 
on  religious  considerations,  saying,  "If  without  any  restriction,  then 
it  might  be  tJiat  incestuous  marriages  might  be  contracted,  between 
citizens  of  a  State  where  they  were  held  unlawful  and  void,  in  countries 
where  they  were  prohibited." 

The  only  remaining  case  is  Sutton  v.  Warren,  10  Met.  451.  The 
decision  in  this  case  was  pronounced  in  1845.  I  am  sorry  to  say,  that 
it  rather  detracts  from  the  high  respect  with  which  I  have  been  in  the 
habit  of  regarding  American  decisions  resting  upon  general  jurispru- 
dence. The  question  was,  whether  a  marriage  celebrated  in  England 
on  the  24th  of  November,  1884,  between  Samuel  Sutton  and  Ann 
HiUs,  was  to  be  held  to  be  a  valid  marriage  in  the  State  of  Massa- 
ohnsetts.  The  parties  stood  to  each  other  in  the  relation  of  aunt  and 
nephew.  Add  Hills  being  own  sister  of  the  mother  of  Samuel  Sutton. 
They  were  both  natives  of  BngUnd,  and  domiciled  in  England  at  the 
time  of  their  marriage.  About  a  year  after  their  marriage  they  went 
to  America,  and  resided  as  man  and  wife  in  the  State  of  Massachusetts. 
By  the  law  of  that  State  a  marriage  between  an  aunt  and  her  nephew 
is  prohibited,  and  is  declared  null  and  void.  Nevertheless,  the  Supreme 
Court  of  Massachusetts  held  that  this  was  to  be  considered  a  valid 
marriage  in  Massachusetts.  But  I  am  bound  to  say  that  the  decision 
proceeded  on  a  total  misapprehension  of  the  law  of  England.  Justice 
Hubbard,  who  deli^'ered  the  Judgment  of  the  court,  considered  that 
such  a  marriage  was  not  contrary  to  the  law  of  England.  Now  there 
can  be  no  doubt  that  although  contracted  before  the  passing  of  5  &  6 
Wm.  IV.  c.  54,  it  was  contrary  to  the  law  of  England,  and  might  have 
been  set  aside  as  incestuous,  and  that  act  gave  no  protection  what- 
soever to  a  marriage  within  t^e  prohibited  degrees  of  consanguinity ; 
BO  that  if  Samuel  Sutton  and  Ann  Hills  were  now  to  return  to  England, 
their  marriage  might  etill  be  declared  null  and  void,  and  they  might 
be  proceeded  against  for  incest.  If  this  case  is  to  be  considered  well 
decided  and  an  authority  to  be  followed,  a  marriage  contrary  to  the 
law  of  the  State  in  which  it  was  celebrated,  and  in  which  the  parties 
were  domiciled,  is  to  be  held  valid  in  another  State  Into  which  they 
emigrate,  although  by  the  law  of  this  State,  as  well  as  of  the  State 
of  celebration  and  domicil,  such  a  marriage  is  prohibited  and  declared 
to  be  null  and  void.  This  decisions,  my  Lords,  may  alarm  us  at  the 
consequences  which  might  follow  troia  adopting  foreign  notions  on 
such  subjects,  rather  than  adhering  to  the  principles  which  have 
guided  ns  and  our  fathers  ever  since  the  Reformation. 

I  have  now,  my  Lords,  as  carefully  as  I  could,  considered  and 
touched  upon  the  arguments  and  authorities  brought  forward  on  behalf 
of  the  appellants,  and  I  must  say  that  they  seem  to  me  quite  insuffl' 
cient  to  show  that  the  decree  appealed  against  is  erroneous. 
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The  Uw  opoa  this  snbject  msj  be  changed  by  tbe  legislkton,  bat 
I  am  boand  to  dedare  that  in  my  opiDioa,  bj  the  existiiig  law  or  Eng- 
land this  oaamage  ia  invalid.  It  is  therefore  mj  da^  to  advise  your 
Lordships  to  afflnn  the  decree,  and  dismiss  the  appeaL 

LoRi>  Crarwobth.*  There  can  be  do  doubt  as  to  tbe  power  ot 
«very  couDtry  to  make  laws  regnlatjag  the  marriage  ot  its  own 
snbjects,  to  declare  who  may  marry,  how  they  may  marry,  and  what 
shall  be  the  l^al  conseqaences  of  their  marryidg.  And  if  the  mai^ 
riages  of  all  its  subjects  were  contracted  within  its  own  boaiidaries  no 
such  difflcnltiea  as  that  which  has  arisen  in  the  present  case  could 
exisL  But  that  is  not  the  case ;  the  intercourse  of  the  people  of  all 
CbristJsn  countries  among  one  anodier  is  so  constant,  and  tbe  nnmber 
of  the  subjects  of  one  coanCry  livii^  in  or  passing  through  another 
is  so  great,  that  the  muTiage  of  tbe  subject  of  one  country  within  the 
territories  of  another  must  be  matter  of  ftvquent  occurrence.  So, 
again,  if  the  laws  of  all  coantries  were  the  same  as  to  who  might  marry, 
and  what  should  constitute  marriage,  there  would  bo  no  diSBculty ;  but 
tiiat  is  not  the  case,  and  hence  it  becomes  necessary  for  ever}'  countiy 
to  determine  by  what  rule  it  will  be  guided  in  deciding  on  the  validity 
of  a  marriage  entered  into  beyond  the  area  over  which  the  authority  of 
its  own  laws  extends.  The  rule  in  this  country,  and  I  believe  generally 
in  all  coantries,  is,  that  the  marriage,  if  good  in  tbe  oountiy  nben  it  was 
contracted,  is  good  everywhere,  subject,  however,  to  some  qnalifica- 
tions,  one  of  them  being  that  the  marriage  is  not  &  marrii^  prohitnted 
by  tbe  laws  of  the  country  to  which  the  parties  contracting  matrimony 
belong. 

The  real  question,  therefore,  is,  whether  the  law  of  this  coontry,  by 
which  tbe  marriage  now  under  consideration  would  certainly  have  been 
void  if  celebrated  In  England,  extends  to  English  subjects  casaaUy 
being  in  Denmark? 

I  think  it  does.  .  .  . 

Assuming,  then,  as  we  mast,  that  such  marriages  are  not  only  pro- 
hibited hy  our  law,  bat  prohibited  becaose  they  are  contrary  to  the  law 
of  God,  are  we  to  Dnderetand  the  law  as  prohibiting  them  wheresoever 
celebrated,  or  only  if  they  are  celebrated  in  England?  I  cannot  hesi- 
tate in  the  answer  I  must  give  to  such  an  inqniry.  The  law,  consider- 
ing the  groand  on  which  it  makes  the  prohibition,  must  have  intende<1 
to  give  to  it  the  widest  possible  operation.  If  sacb  unions  are  declared 
by  our  law  to  be  contrary  to  the  laws  of  God,  then  persons  having 
entered  into  them,  and  coming  into  tliis  country,  would,  in  the  eye  of 
our  law,  be  living  in  a  state  of  incestuous  intercourse.  It  is  impossible 
to  believe  that  the  law  could  have  intended  this. 

It  was  contended  that,  according  to  the  argument  of  the  respondent, 

sncha  marriage,  even   between  two  Danes,  celebrated  in  Denmark. 

must  be  contrary-  to  the  hiw  of  God,  and  that,  therefore,  if  the  parties 

to  it  were  to  come  to  this  country,  we  must  consider  them  as  livii^  in 

>  Pan  of  each  of  tbe  following  opinioDB  is  omitted.  —  Es. 
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incestooDB  intercodTse,  and  th&t  if  any  qaestion  were  to  Kriee  faere  as 
to  the  aocceBsiOD  to  tbetr  property,  we  must  hold  the  issue  of  the 
secoDd  marriage  to  be  illegitimate.  Bnt  this  is  not  so.  We  do  Dot 
hc^  the  marrii^e  to  be  void  because  it  is  oootraiy  to  the  law  of  God, 
bat  because  onr  law  has  prohibited  it  od  the  ground  of  its  being 
contrarj  to  God's  law.  It  is  our  law  which  makes  the  marriage  void, 
and  not  the  law  of  God.  And  oar  law  does  not  affect  to  ioterfere 
with  or  regulate  the  marriages  of  any  but  those  who  are  subject  to 
Its  Junsdictioo. 

Lord  St.  Leonards.  I  consider  this  as  purely  an  English  question. 
It  depeuds  wholly  upon  our  own  laws,  binding  upon  all  the  Queen's 
subjects.  ...  I  am  clearly  of  opinion  that  this  marriage  was  rendered 
void  by  tlie  Act  of  Will.  IV. 

Lord  Wensleydale.  Both  the  judges  in  the  court  below  form 
their  judgment,  first,  on  the  ground  of  the  illegality  of  such  a  marriage 
in  England,  prohibited  fVom  very  early  times  by  the  I^slature,  aud 
finally  by  Lord  Lyndhurst's  Act,  5&  6  Will.  IV.  c.  54 ;  secondly,  on 
the  ground  that  that  act  itself  is  to  be  considered  as  a  personal  act,  in 
effect  prohibiting  all  British  bom  subjects,  in  whatever  part  of  the 
world  they  might  happen  to  be,  ttom  contracting  such  marriages,  and 
declaring  those  marriages  to  be  absolutelj'  void.  .  .  . 

It  is  unnecessary  to  enter  into  the  discussion  of  this  part  of  the 
case,  if  the  other  ground  is  satisfactory,  which  I  think  it  is.  But  as  at 
present  advised,  I  dissent  upon  this  point  fh>m  my  noble  and  learned 
fl-iend  who  has  Jnst  addressed  your  Lordships.  I  think  the  constmo- 
tion  put  upon  this  as  a  personal  act  is  wrong.  I  do  not  think  the 
purpose  of  the  statute  was  to  put  an  end  to  such  marriages  by  British 
subjects  in  any  part  of  the  world.  Its  object  was  only  to  make  abso- 
lutely void  thereafter  all  marriages  in  this  realm  between  persona 
within  the  prohibited  degrees  of  consanguinity  or  affinity  which  were 
previously  voidable,  that  is,  which  were  really  void  according  to  our 
law,  though  they  could  be  avoided  only  by  a  suit  in  the  Ecclesiastical 
Court,  and  that  could  be  done  onlj-  during  the  life  of  both  the  married 
parties. 

It  is  the  established  principle  that  every  marriage  is  to  be  nniversally 
recognized,  which  is  valid  according  to  the  law  of  the  place  where 
it  was  hod,  whatever  that  law  may  be.  .  .  .  But  this  universally 
approved  rule  is  subject  to  a  qualification.  Huber,  in  bis  first  book, 
tit.  3,  art  8,  says ;  "  Matrimontum  si  ticitum  est  eo  loco  ubi  c»ntractum 
et  eelebratum  est,  ubique  validum  erit,  effectumque  habebit,  sub  eadem 
exceptione,  prejudicii  aliis  non  creandi ;  cui  licet  addere,  St  exempli 
nimis  sit  abominandi ;  ut  si  incestum  Juris  gentium  in  seonndo  gradn 
contingeret  alicubi  esse  pennissum ;  quod  vix  est  at  usu  venire  possit." 
A  similar  qnaliflcation  is  introduced  by  Story,  Confl.  of  L.  §§  113  u, 
114.  He  states,  that  the  most  prominent,  if  not  the  only,  known 
exceptions  to  the  rule,  are,  first,  those  marriages  involving  polygamy 
and  incest;  second,  those  positively  prohibited  by  the  public  law  of 


,v  Google 


72  SOTTOMAYOR  t>.   DE  BAKItOS.  [CHAP.  VL 

«  country  from  moUTea  of  policy,  and  a  third  h&ving  do  bearing  upon 
tiie  qneBtion  before  us. 

The  statute  law  of  the  countr}',  which  ie  binding  on  all  its  subjects, 
.  .  .  must  be  ooneidered  as  pronouncing  that  this  marriage  is  a 
violation  of  the  Divine  law,  and  therefore  that  it  is  void  within  the  first 
exception  made  by  Mr.  Justice  Story,  and  within  the  principle  of  the 
exception  laid  down  by  Hnber.  If  our  laws  are  binding,  or  oblige  us, 
as  I  think  they  do,  to  treat  this  marri^e  as  a  violation  of  the  oom- 
mands  of  God  in  Holy  Scripture,  we  must  consider  it  in  a  conrt  of 
justice  as  prejudicial  to  our  social  interest  and  of  hateful  example. 
But  if  not,  it  most  oleariy  falls  within  the  second  exception  stated  by 
Story,  which  alone,  I  think,  need  be  considered,  as  it  is  clearly  illegal 
by  the  law  of  this  country  whether  it  be  considered  incestnoos  or  not, 
and  a  violation  of  that  law. 

I  do  not,  therefore,  in  the  least  doabt  that  before  the  5  Ar  6  Wm.  IV. 
It  would  have  been  pronounced  void  by  the  Ecclesiastical  Court  on 
a  suit  instituted  during  the  life  of  both  parties.  And  therefore  I 
advise  your  Lordships  that  the  judgment  should  be  afflrmed. 

Order  appealed  against  affirmed,  and  appeal  diemiesed  with  ooeta.^ 


SOTTOMAYOR  v.  DE  BARROS.f 
CouBT  or  Appeal.    1877. 
[Rtpm-UdS  Probate  Diniihn,  I.] 

CoTTOS,  L.  J.  This  is  an  appeal  from  an  order  of  the  Court  of 
Divorce,  dated  the  17th  of  March,  1877,  dismissing  a  petition  pre- 
sented by  Ignacia  Sottomayor,  praying  the  court  to  declare  her  mar- 
riage with  the  respondent  Gonzalo  de  Barros  to  be  null  and  void. 
The  respondent  appeared  to  the  petition,  but  did  not  file  an  answer  or 
appear  at  the  hearing ;  and  by  direction  of  the  Judge,  the  Queen's 
proctor  was  served  with  the  petition,  and  appeared  by  counsel  to 
argue  the  case  against  the  petition. 

There  were  several  grounds  on  whieh  the  petitioner  originally  claimed 
relief,  but  the  only  ground  now  to  be  considered  is  that  she  and  the 
respondent  were  under  a  personal  incapacity  to  contract  marriage. 
The  facts  are  these :  The  petitioner  and  respondent  are  Portuguese 
subjects,  and  are  and  have  always  been  domiciled  in  that  country, 
where  they  both  now  reside.  They  are  first  cousins,  and  it  was 
proved  that  by  the  law  of  Portugal  first  cousins  are  incapable  of  con- 
tracting marriage  by  reason  of  consanguinity,  and  that  any  marri^e 
between  parties  so  related  is  by  the  law  of  Portugal  held  to  be  in- 
cestuous and  therefore  null  and  void  ;  but  though  not  proved,  it  was 

1,  Conlra,  Danelli  u.  DanelU,  4  Bu9b,  91 ;  Satton  e.  WureD,  10  Met.  431.  — Ed. 
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admitted  before  ns  that  each  a  marriage  woald  be  valid  If  aolemnized 
under  tbe  authority  of  a  papal  dispenaation. 

In  the  3'ear  18G8  the  petitioner,  her  father  and  mother,  and  her 
nncle,  De  Barros,  and  his  family,  including  tbe  respondent,  his  eldest 
son,  came  to  England,  and  the  tno  families  occupied  a  honse  jointly 
in  Dorset  Square,  London.  The  petitioner's  father  came  to  this  GOnn- 
try  for  the  benefit  of  his  health,  and  De  Barros  for  tbe  education  of 
his  children  and  to  superintend  tbe  sale  of  wine.  De  Barros  subse- 
quently, in  ISfil,  became  maoager  to  a  firm  of  nine  merchantB  in 
London,  carrying  on  business  under  tbe  style  of  Caldos  Brothers  & 
Co.,  of  which  the  petitioner's  father  was  made  a  partner,  and  which 
stopped  payment  in  I860.  On  tlie  21st  of  June,  1R66,  Ibe  petitioner, 
at  that  time  of  tbe  age  of  fourteen  years  and  a  balf,  and  tbe  respond* 
ent,  of  the  age  of  sixteen  years,  were  married  at  a  registrar's  office 
in  London.  No  religious  ceremony  accompanied  or  followed  the  mar- 
riage, and  although  tbe  parties  lived  together  in  the  same  bouse  nntil 
the  year  1872,  they  never  slept  together,  and  the  marriage  was  never 
consummated.  The  petitioner  stated  that  she  went  through  the  form 
of  marriage  contrary  to  ber  own  inclination,  bj'  the  persuasion  of  her 
uncle  and  mother,  on  the  representation  that  it  would  be  the  means  of 
preserving  her  father's  Portuguese  property  from  the  consequences  of 
tbe  bankruptcy  of  the  wine  business. 

Under  these  circumstances  the  petitioner,  in  Novemtier,  1874,  pre- 
sented ber  petition  for  the  object  above  mentioned,  and  Sir  R.  Fliilli- 
more,  before  whom  the  case  was  heard,  declined  to  declare  the  marriage 
invalid  and  dismissed  tbe  petition,  but  did  so,  as  we  understand, 
rather  because  he  felt  himself  bound  by  the  decision  in  the  case  of 
Simonin  v.  MalUc,  2  Sw.  &  Tr.  67 ;  29  L.  J.  (P.  M.  &  A.)  97,  than 
because  he  considered  that  on  principle  the  marriage  ought  to  be  held 
good.  If  tbe  parties  bad  been  subjects  of  Her  Majesty  domiciled  in 
England,  the  marrii^e  would  undoubtedly  have  lieen  valid.  But  it  is 
a  well-recognized  principle  of  law  that  the  question  of  personal  capac- 
ity to  enter  into  any  contract  is  to  be  decided  by  the  taw  of  domicil. 
It  is,  however,  urged  that  this  does  not  apply  to  the  contract  of  mar- 
riage, and  that  a  marriage  valid  according  to  the  law  of  tbe  country 
where  it  is  solemnized  is  valid  everywhere.  This,  in  our  opinion,  is 
not  a  correct  statement  of  the  law.  The  law  of  a  country  where  a 
marriage  is  solemnized  must  alone  decide  all  questions  relating  to  the 
validity  of  the  ceremony  by  wbicb  the  marriage  is  alleged  to  have  been 
constituted  ;  but,  as  in  other  contracts,  so  in  that  of  marriage,  peraoP 
capacity  must  depend  on  the  law  of  domicil ;  and  if  the  laws  of 
country  prohibit  its  subjects  within  certain  degrees  of  consanguinity 
fh>m  contracting  marriage,  and  stamp  a  marriage  between  persons 
within  tbe  prohibited  degrees  as  incestuous,  this,  in  our  opinion,  im- 
poses on  the  subjects  of  that  country  a  personal  incapacity,  which 
continues  to  affect  them  so  long  as  they  are  domiciled  in  the  country 
where  this  law  prevails,   and   renders  invalid  a  marriage   between 
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peraODB  both  at  the  time  of  their  raamage  subjects  of  and  domiciled 
in  the  cooDtry  which  imposes  this  restriction,  wherever  such  marriage 
may  have  been  solemnized.  In  argument  several  paaeagea  in  Story's 
Conflict  of  Laws  were  referred  to,  in  support  of  the  contention  that 
in  an  English  court  a  marriage  between  persons  who  by  our  law  may 
lawfully  intermarry  ooght  not  to  be  declared  void,  though  declared 
incestuous  by  the  law  of  the  parties'  domioil,  unless  the  marriage  is 
one  which  the  general  consent  of  Christendom  stamps  as  incestuous. 
It  is  hardly  possible  to  suppose  that  the  law  of  England,  or  of  any 
Christian  country,  would  consider  as  valid  a  marriage  which  the 
general  consent  of  Christendom  declared  to  be  incestuous.  Probably 
the  true  explanation  of  the  passages  in  Story  is  given  in  Brook  v. 
Brook,  9  H.  L.  C.  193,  at  pp.  227,  241.  by  Lord  Cranworth  and  by 
Lord  Wenaleydale,  who  express  their  opinions  tiiat  he  is  referring  to 
marriages  not  prohibited  or  declared  to  be  incestuous  by  the  municipal 
law  of  the  conntry  of  domicil. 

But  it  is  said  that  the  impediment  Imposed  by  the  law  of  Portugal 
cai  be  removed  by  a  Papal  dispensation,  and,  therefore,  that  it  cannot 
be 'Said  there  is  a  persooal  incapacity  of  the  petitioner  and  respondent 
to  HODtract  marriage.  The  evidence  is  clear  that  by  the  law  of  Portu- 
gal the  impediment  to  the  marriage  between  the  parties  is  such  tliat, 
in  the  absence  of  Papal  dispensation,  the  marriage  would  be  by  the 
law  of  that  country  void  as  incesUious.  The  statutes  of  the  English 
Parliament  contain  a  declaration  that  no  Papal  dispensation  can 
sanction  a  marriage  otherwise  incestnons;  but  the  law  of  Portugal 
does  recc^ize  the  validity  of  such  a  diapensadou,  and  it  cannot 
in  our  opinion  be  held  that  such  a  dispensation  is  a  matter  of  form 
affecting  only  the  sufficiency  of  the  ceremony  by  which  the  marriage 
is  eSteted,  or  that  the  law  of  Portugal,  which  prohibits  and  declares 
incestuous,  unless  with  such  a  dispensation,  a  marriage  between  the 
petitioner  and  respondent,  does  not  impose  on  them  a  personal  in* 
capacity  to  contract  marriage.  It  is  proved  that  the  courts  of  Portu- 
gal, where  the  petitioner  and  respondent  are  domiciled  and  resident, 
would  hold  the  marriage  void,  as  solemnized  between  parties  incapable 
of  marrying,  and  incestuous.  How  can  the  courts  of  this  country 
hold  the  oontrary,  and,  if  appealed  to,  say  the  marriage  is  valid?  It 
was  pressed  upon  us  In  aigument  that  a  decision  in  favor  of  the 
petitioner  would  lead  to  many  difficulties,  if  questions  should  arise 
as  to  the  validity  of  a  marriage  between  an  English  subject  and  a 
foreigner,  in  consequence  of  prohibitions  imposed  by  the  law  of  the 
domicil  of  the  latter.  Onr  opinion  on  this  appeal  is  confined  to  the 
case  where  both  the  contracting  parties  are,  at  the  time  of  their  mar- 
riage, domiciled  in  a  country  the  laws  of  which  prohibit  their  marriage. 
All  persons  are  legally  bound  to  take  notice  of  the  laws  of  the  country 
wtiere  they  are  domiciled.  No  eonniry  is  hound  to  recognize  the  laws 
of  a  foreign  state  when  they  worlc  injustice  to  its  own  subjects,  and 
this  prindple  would  prevent  tlie  judgment  in  tbe  present  case  being 
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relied  on  aa  an  aotliority  for  setting  aside  a  marriage  between  a 
foreigner  and  an  English  anbject  domiciled  in  England,  on  the  ground 
of  any  iwraonal  incapacity  not  rect^aized  by  the  law  of  this  country. 

The  counsel  for  the  petitioner  veiled  on  the  case  of  Brook  v.  Brook, 
as  a  decision  in  his  favor.  If,  in  our  opinion,  that  case  had  been  a 
decision  on  the  question  arising  on  this  petition,  we  should  have 
thought  it  sufficient  without  more  to  refer  to  that  case  as  decisive. 
The  Judgment  in  that  case,  however,  only  decided  thnt  the  English 
courts  must  hold  invalid  a  marriage  between  two  English  subjects 
domiciled  in  this  country,  who  were  prohibited  from  intermarrying  by 
an  En^ish  statute,  even  though  the  marriage  was  solemnized  during  a 
temporary  aojourn  in  a  foreign  countrj'.  It  is,  therefore,  not  decisive 
of  the  present  case ;  but  the  reasons  given  by  the  Lords  who  delivered 
their  opinions  in  that  case  strongly  support  die  principle  on  which  this 
judgment  is  based. 

It  only  remains  to  consider  the  case  of  Simonln  v.  Mallao.  The 
objection  to  the  validity  of  the  marriage  in  that  case,  which  was 
soleoinized  in  England,  was  the  want  of  the  consent  of  parents 
required  by  the  law  of  France,  but  not  under  the  circumstances  by 
that  of  this  countrj'.  In  our  opinion,  this  consent  must  be  considered 
a  part  of  the  ceremony  of  marriage,  and  not  a  matter  affecting  the 
personal  capacity  of  ttie  parties  to  contract  marriage ;  and  the  decision 
in  Simonln  v.  Mallac  does  not,  we  think,  govern  the  present  case. 
We  are  of  opinion  that  the  Judgment  appealed  tiom  must  be  reversed, 
and  a  decree  made  declaring  the  marriage  null  and  void. 

Judgment  reverted.^ 

>  The  au«  hanDg  been  sent  down  to  the  Prabate  DivUioD  ot  the  High  Court,  S 
Jambs  Hihnbn,  President,  fonnd  that  though  the  petitioner  wu  domiciled  i 
Poitagal  St  the  time  of  the  marriage,  the  renpouiIeDt  wae  domiciled  in  England  si 
tikat  time ;  and  he  held  the  marria|;e  ralid.  In  the  conne  of  his  opinion  be  esid : 
"The  Lord  Jnsticei  appear  to  hare  laid  down  an  a.  principle  of  law  a  proponition 
which  wai  ninch  wider  in  iti  terms  than  was  Deceesarr  for  the  detemunstion  ot  the 
caee  before  them.  It,  a  thai  expreiwd :  '  U  is  a  well  recoguiied  principle  of  law  that 
the  qneetiuD  of  peraonal  incapacity  to  enter  into  any  coutract  ia  to  be  decided  b;  the 
law  of  domidl ; '  and  again, '  As  in  other  <^oltt^acts,  so  ia  that  of  marriage,  personnl 
eapaci^  nnat  depend  on  the  law  of  domicil'  It  is  of  conrse  competent  for  the 
Court  of  Ai^Nsl  to  lay  down  a  principle  which,  if  it  formed  the  liaaii  of  a  judgment  of 
that  conit,  moat,  nnlen  it  shoald  be  djiclaimed  by  the  Honse  ot  Xjonls,  be  binding  in 
all  futnte  cases.  Bnt  I  trust  that  I  may  be  permitted  without  disicapect  to  say  that 
the  doctrine  thna  laid  down  haa  not  hitherto  been  'well  recognized.'  Un  the  con- 
trary, it  appean  to  me  to  he  a  norel  principle,  for  which  np  to  the  prenent  time  there 
haa  been  no  English  authority.    What  aothori^  there  is  aeeme  to  me  to  be  the  othe* 


Court,  Sirl , 
miciled  inl' 
England  at  I 


»Google 


76  WABT£B  V.  WAKTBB.  [CHAP.  VL 

WABTER  V.  WARTER.T 
Huh  Coubt  or  Jubtick,  Probati  DiviaioK.  1890. 
[Reported  IS  Proioto  Divuim,  ISS.] 
Sib  Jakes  Haiikzh,  Pbbbidbnt.  The  plaintiff  claims  probate  of 
«  will  >  dated  Febniary  $,  1880,  made  by  her  father,  Henry  De  Grey 
Waiter,  who  died  on  March  2S,  1869.  The  defendant,  the  son  of 
Henry  De  Grey  Warter,  alleles  that  the  will,  dated  Febrnary  6, 1880, 
was  revoked  by  the  sobeequeat  marriage  of  the  teat&tor  with  Annette 
Loaiea  Tayloe  on  April  2,  1881.  The  question  in  the  canse  ia  whether 
the  marriage  celebrated  oa  April  2,  1881,  was  the  marriage  of  the 
parties — that  ia,  whether  they  had  not  concluded  a  valid  marriage 
before  the  execution  of  the  will  —  namely,  on  February  3,  1880. 
The  material  facts  are  as  follows ;  The  mother  of  the  plaintiff  and 
defendant  was  formerly  the  wife  of  John  Edward  Taytoe,  and  waa 
resident  with  him  in  India.  In  1879  Henry  De  Grey  Warter,  the  de- 
ceased in  this  cause,  was  a  major  in  the  Royal  Artillery,  stationed 
In  India.  In  1879  John  Edward  Tayloe,  being  ao  resident,  instituted 
proceedings  in  the  High  Coort  of  Judicatare  at  Fort  William  in  Bengal 
for  the  diasolution  of  hia  marriage  on  the  ground  of  his  wife's  adultery 
1  iwith  Major  De  Grey  Warter,  and  a  decree  nisi  was  pronounced  on 
iMay  19,  1879.  This  decree  waa  made  absolute  on  November  27, 
11679.  By  the  Indian  Divorce  Act  of  1869,  jurisdiction  is  given  to 
dissolve  the  marriage  when  the  petitioner  professes  the  Christian  re- 
iigion  and  resides  in  India  at  the  time  of  presenting  the  petition  — 
that  is,  though  he  or  she  may  not  be  domiciled  there.  On  the  insd- 
tution  of  the  proceedings  Mrs.  Tayloe  returned  to  England,  Major 
De  Grey  Warter  afterwards  joined  her  in  England,  and  went  through 
a  ceremony  of  marriage  on  February  3,  1880,  At  the  time  of  the 
marriage  Major  De  Grey  Warter  was  domiciled  in  England.  By  the 
Indian  Divorce  Act  —  Act  No.  4  of  1869  —  under  which  the  pro- 
ceedings were  taken,  it  ia  enacted  that  "  when  six  montha  after  the 
date  of  any  decree  of  the  High  Court  dissolving  a  marriage  have  ex- 
pired, and  no  appeal  has  been  presented  against  such  decree  to  the 
High  Court  in  its  appellate  Jurisdiction,  bat  not  sooner,  it  shall  be 
lawfbl  for  the  respective  parties  to  the  marriage  to  marry  again  as  if 
I  the  prior  marriage  had  been  dissolved  by  death."  The  marriage  in 
'  question  in  this  case  took  place  within  three  months  of  the  decree. 
It  was  contended  that  as  this  marriage  was  celebrated  in  England  the 
parUes  were  freed  from  the  restraint  imposed  by  the  Indian  Divorce 
Act  I  am  of  opinion  that  that  is  not  the  case.  Mrs.  Tayloe  was 
subject  to  the  Indian  law  of  divorce,  and  she  could  only  contract  a 
valid  second  marriage  by  showing  that  the  incapacity  ariaing  Trom  her 
'  Bj  tha  t«rma  of  hii  will  CoIodbI  Warter  left  all  his  property  to  hit  "  rented 
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prerioaB  marrtage  hftd  beco  effectually  removed  by  the  proceedings  ...'' 

takeu  under  that  law.    Tliis  could   not  be  done,  aa  the  Indian  law,'JY''-'' '  ^     \.,i  ' 
like  our  own,  does  not  completely  diesolve  the  tie  of  marriage  untilj       '    ^'-    J        ,. 
the  lapse  of  a  specified  time  after  the  decree.     This  is  an  integnlJU''     ^  Ji'  ' 
part  of  the  proceedings  by  which  alone  both  the  parties  can  he  released   £  -  -  "^ 
troui  their  incapacity  to  contract  a  fVesh  marriage.    The  case  of  Scott    ; 
v.  Attorney-General,  11  F.  D.  128,  was  relied  on  for  the  plaintiff.     I 
there  held  that  a  colonial  law  proliibiting  the  marriage  of  the  guilty 
partj',  so  long  as  the  other  remained  unmariled,  did  not  operate  as  a 
bar  to  marriage  where  the  gailty  partj'  had  acqaircd  a  domicil  in  this 
country.     The  distinction  between  that  case  and  the  present  is  that 
there  the  incapacity  to  remarry  imposed  by  the  colonial  law  only  at- 
tached to  the  guilty  party.     It  was,  therefore,  penal  in  its  character, 
and  ns  such  was  inoperative  out  of  the  Jurisdiction  under  which  it  was 
inflicted.    A  case  to  the  same  effect,  and  baaed  on  the  same  principle, 
was  cited  fVom  an  American  report:  Fonaford  v.  Johnson,  2  Blatohf. 
51.     For  these  reasons  I  am  of  opinion  that  Uie  marriage  of  Febni- 
ary  3,  1880,  was  invalid,  and  consequently  that  the  will  of  February  6, 
1880,  was  revoked  by  the  valid  marriage  celebrated  on  April  2,  1861.* 


WALL  V.  WILLIAMSON.  Q 
Sdprbhr  Court  of  Alabama.  1S46. 
[Reported,  8  Alabama,  4B.] 
AsBUHFBiT,  by  Williamson,  against  the  defendant,  as  the  maker  of  a 
promissory  note.  At  the  trial,  upon  the  general  issue,  the  defendant 
produced  evidence  tending  to  prove,  that  she  and  one  David  Wall  lived 
tc^ther,  as  man  and  wife,  from  the  year  I8S1  until  the  year  1839,  in 
the  territory  belonging  to  the  Choctaw  Indians,  until  that  waa  annexed 
to,  and  made  the  oonnty  of  Sumter  ;  after  which  they  lived  in  the  same 
relation,  in  that  county,  near  the  same  place  where  they  previously  had 
resided,  and  until  the  said  David  left  the  State  of  Alabama,  in  1889, 
and  went  to  the  Choctaw  country,  west  of  the  Mississippi.  Both  were 
of  Indian  extraction,  and  of  the  Choctaw  trihe  ;  that  they  were  regarded 
as  man  and  wife  by  the  tribe,  and  as  having  been  properly  married, 
according  to  the  laws  and  customs  of  the  Choctaws.  The  defendant 
had  said,  that  she  had  been  advised  that  she  had  not  been  legally  mar- 
ried ;  that  she  bad  been  married  in  the  Choctaw  territory,  by  one  Fistole, 
a  Jnstioe  of  the  peace  from  Marengo  County.  It  was  also  in  proof,  that 
by  the  laws  and  customs  of  the  Choctaws,  the  husband,  by  his  marriage, 
takes  no  part  of  his  wife's  property ;  that  among  them,  a  man  takes  a 
wife  at  pleasure,  and  dissolves  the  marriage  whenever  be  pleases,  and 
tliat  the  men  are  allowed  a  plurality  of  wives. 

'  Ace.  McL«nDaa  v.  McL«niiBD,  13  Or.  490,  SO  Pac.  802.  — Eul 
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Upon  this  state  of  proof,  the  defendant  requested  the  court  to  instract 
the  jury,  that  a  marriage  under  the  laws  and  customs  of  the  ChoctAna, 
entered  into  in  a  place  where  ench  laws  and  customs  are  in  force,  ia 
recognized  aa  a  valid  marrii^e  by  the  laws  of  Alabama,  vrhen  the  same 
are  extended  over  the  territory  where  the  parties  so  married  reside. 

This  was  refVised,  and  tJie  court  charged  the  Jury  —  1.  That  tiie 
liring  tf^ther  of  an  Indian  man  and  woman  would  not  be  regarded  t^y 
the  laws  of  this  Stale,  as  such  a  marriage  as  would  affect  a  contract 
entered  into  by  the  female.  2.  That  if  the  defendant  was  abandoned 
by  Wall,  and  she  executed  the  note  after  he  had  left  her,  tJiat  she  would 
be  bound  by  her  contract,  although  she  might  have  been  married. 
3.  That  if,  according  to  the  customs  among  the  Choctaws,  the  parties 
to  a  marriage  can  dissolve  it  at  pleasure,  by  mere  separation,  and  that 
the  defendant  and  Wall  did  so  separate,  then  the  defendant  was  liable 
on  her  contract,  as  a /erne  soh. 

The  defendant  excepted  to  the  refhsal  of  the  court  to  give  the  charge 
requested,  as  well  as  to  those  given,  and  error  is  assigned  upon  the  hill 
of  exceptions. 

GoLSTHWAiTR,  J,  PrevionB  to  entering  npon  the  consideration  of 
the  questions  raised,  by  the  refusal  to  give  the  charge  requested  by  the 
defendant,  it  is  not  improper  to  ascertain  what  facts  bad  to  be  ascer- 
tained by  the  jury,  from  the  evidence.  The  existence  of  a  marriage 
between  Davtd  Wall  and  the  defendant,  at  the  time  when  the  note  sued 
on  waa  given  by  Mrs.  Wall,  was  one  of  the  principal  matters  to  be 
passed  upon.  Once  established,  to  the  satisfaction  of  the  jury,  as  hav- 
ing been  entered  int«,  in  conformity  with  the  usages  of  the  Choctaw 
tribe  of  Indians,  its  effect,  in  connection  with  the  laws  of  this  State, 
became  a  very  material  subject  of  inqniry.  The  defendant  insisted 
then,  and  now,  that  if  this  marriage  was  valid,  by  the  laws  and  usages 
of  the  Choctaw  tribe  of  Indians,  it  is  recognized  as  valid  by  tJie  laws 
of  Alabama.  The  validity  of  the  maTriage,  and  not  the  consequences 
of  it,  as  to  the  defendant,  was,  at  that  time,  the  subject  for  instruction. 
If  the  marrii^  is  not  to  be  recognized  as  valid  by  our  law,  it  was  of 
no  consequence  to  the  defendant  what  further  charge  was  given  for  or 
against  her,  because  her  entire  defence  rested  on  sustaining  that  propo- 
sition. All  the  testimony  in  relation  to  rights  of  husband  and  wife 
under  the  Choctaw  hiw  may  have  been  of  a  disputable  or  doubtful 
nature.  These  observations  are  called  for  because  it  has  been  assumed 
that  this  charge  was  immaterial,  and  that  all  the  case  is  covered  by  the 
charge  actually  given  by  the  court. 

1.  With  respect  to  the  refhsal  of  this  charge,  It  is  not  unlikely  that 
the  Circuit  Court  intended  to  be  understood  by  the  coansel  that  the 
charge  was  refused,  not  as  an  incorrect  proposition,  but  for  the  reason 
that  the  case  was  clear  for  the  plaintifF,  even  if  it  was  conceded.  If 
such  was  the  impression  of  the  court,  the  charge  should  have  been 
given,  with  the  necessai'3'  explanation  to  direct  the  jury  to  the  consid- 
eration of  those  points  deemed  to  be  more  material    The  general  rule 
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apon  this  subject  is,  that  a  marriage  valid  at  the  place  where  contracted 
is  deemed  to  be  valid  everj'where  else.  Story,  Coofl.  of  Laws,  S§  "i"*, 
79,  103,  113  a.  It  is  said  by  the  same  author  that  the  most  promi- 
nent, if  not  the  only  exceptions  to  this  rule,  are  those  marriages  involving 
polygamy  and  incest.     lb.  S  113  a,  114. 

These,  the  learned  author  says,  Christianity  is  understood  to  prohibit, 
and  therefore  no  Christian  country  would  recognize  polygamoas  or 
incestuous  marriages.  Lord  Brougham,  in  Warrender  v.  Warrender, 
(cited  in  a  note  to  §  114,  9  Bligh.  112,)  says,  "It  is  important  U> 
observe  that  we  r^ard  it  (marriage)  as  a  wholly  different  thing,  a 
dilTerent  status,  from  Turkish  or  other  marriages  among  infldel  nations  j 
because  we  clearly  never  should  recognize  the  plurality  of  wives,  and 
consequent  validity  of  second  marriages,  standing  the  first,  which  second 
marriages  the  laws  of  those  countries  authorize  and  validate."  If  this 
doctrine  is  to  be  understood  as  leading  to  the  conclusion  that  a  court 
can  collaterally  inquire  into  the  existence  of  such  a  relationship  as  would, 
in  a  direct  proceeding,  annul  the  marriage,  it  is  very  questionable 
whether  it  is  sustainable.  1  Black.  Com.  434.  A  parallel  case  to  a 
Turkish  or  other  marriage  in  an  inildel  country  will  probably  be  found 
among  all  our  savage  tribes,  but  can  It  be  possible  that  the  children 
must  be  illegitimate  if  bom  of  the  second  or  other  sncoeedlng  wife? 
However  the  true  rule  may  be,  it  is  immaterial  to  this  case,  unless  it 
can  be  shown  tbat  when  the  law  tolerates  polygamy  there  can  be  neither 
lawful  wife  nor  Intimate  children,  for  here  the  evidence  does  not  dis- 
close any  previous  marriage. 

The  validity  of  the  marriage  may  possibly  have  been  denied  upon  the 
impression  that  having  been  contracted  withia  the  territorial  limits  of 
the  State,  it  cannot  be  affected  by  Choctaw  usages  or  customs,  though 
both  parties  were  of  that  tribe  and  resident  within  its  bounds. 

2.  The  refusal  cannot  be  sustained  on  this  ground.  Waiving  the 
consideration  of  the  peculiar  relation  which  theae  Indian  tribes  bear  to 
the  States,  within  the  limits  of  which  they  were  resident,  and  assuming 
that  the  individuals  composing  tiie  tribes  could  by  the  States  have  been 
made  subject  to  their  general  laws,  the  question  yet  remains  whether, 
at  the  time  of  this  supposed  marriage,  the  laws  and  usages  of  the  Choc- 
taw tribe  had  been  abolished  or  superseded ;  or  whether  they  composed 
a  distinct  community,  governed  by  tlieir  own  chiefs  and  laws.  It  is 
not  pretended  that  any  statute  producing  this  effect  was  then  passed, 
and  therefore,  if  lost  at  all,  their  local  laws  must  have  been  lost  in  coo- 
sequence  of  their  living  within  the  territorial  limits  of  the  States.  It 
may  be  difficult  to  ascertain  the  precise  period  of  time  when  one  nation, 
or  tribe,  is  swallowed  up  by  another,  or  ceases  to  exist ;  but  until  then 
there  cannot  be  sud  to  he  a  merger.  It  is  only  by  positive  enactments, 
even  in  the  case  of  conquered  and  subdued  nations,  tbst  their  laws  are 
changed  by  the  conqueror.  The  mere  acquisition,  whether  by  treaty  o\ 
war,  produces  no  such  effect  It  may  therefore  be  considered  that  the 
usages  and  customs  of  the  Choctaw  tribe  continued  as  their  law,  and 
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governed  thetr  people,  at  the  tine  when  this  marriage  was  had.  The 
consequence  ia,  th&t  if  valid  by  those  caatoma  it  is  so  recognized  by  our 
Jaw.i 

For  that  error,  in  reflieing  thaa  to  charge,  the  Judgment  must  be  re- 
versed and  the  caoae  remanded. 

S.  But  althoQgh  this  result  is  arrived  at,  it  yet  remains  necessary  to 
ascertain  what  further  instructions  ought  to  have  been,  or  should  be, 
given.  The  evidence  tended  to  show  that  by  the  Choctaw  law  the  hus- 
band takes  no  part  of  the  wife's  property.  A  necessary  consequence 
of  this  peculiarity  is,  that  the  wife  must  have  the  capacity  to  contract, 
for  otherwise  she  would  be  incapable,  in  many  instances,  to  preserve 
or  protect  her  property.  The  bill  of  exceptions  is  silent  as  to  any  posi- 
tive law  among  them,  as  to  this  point,  but  the  infereuce  is  direct  and 
immediate,  from  what  was  proved.  Having,  by  their  law,  the  capacity 
to  contract,  it  is  also  likely  that  means  were  provided  by  it  for  its  en- 
forcement ;  bat  if  that  was  the  case,  we  do  not  see  bow  she  could  be 
sued  in  a  court  of  law,  so  long  as  the  marriage  continued.  It  would 
present  nothing  but  the  case  of  a  wife  with  a  separate  estate  to  her  own 
use.  It  may  be  possible  that  the  objection  to  the  form  of  action  could 
not  be  urged  at  the  trial,  but  it  is  unneceaasry  to  consider  this  point 
further,  becauae  we  are  clear  that  the  marriage  was  dissolved  according 
to  Choctaw  usages  by  the  abandonment  of  the  husband. 

4.  Whatever  may  have  been  the  capacity  of  the  husband  to  abandon 
bis  wife,  and  thereby  to  dissolve  the  marriage,  if  both  had  become  resi- 
dents of  Alabama  after  the  tribe  had  departed  from  its  limits,  itia  very 
clear  that  the  same  effect  must  be  given  to  adissolution  of  the  marriage 
by  the  Choctaw  law  as  given  to  the  marriage  by  the  same  law.  By  that 
law  it  appears  the  husband  may  at  pleasure  dissolve  the  relation.  His 
abandonment  is  evidence  that  he  has  done  so.  We  conceive  the  same 
effect  must  be  given  to  this  act  as  would  he  given  to  a  lawful  decree  in 
a  civilized  community  dissolving  the  marriage.  However  strange  it 
may  appear,  at  this  day,  that  a  marriage  may  thus  easily  be  dissolved, 
the  Choctaws  are  scarcely  worse  than  the  Romans,  who  permitted  a 
husband  to  dismiss  his  wife  for  the  most  frivolous  causes.  Stoiy,  Confl. 
of  Laws,  169. 

The  jury  then  should  have  been  instructed  that  notwithstanding  the 
marriage,  if  contracted  according  to  Choctaw  usage,  between  members 
of  the  tribe,  in  their  own  territory,  before  their  laws  were  abrc^ated, 
was  valid,  yet  the  wire  had  the  capacity  to  contract,  and  in  case  of  a 
valid  contract,  was  liable  to  be  sued  as  a  feme  sole,  if  the  marriage 
could,  by  the  Choctaw  law,  be  diasolved  by  the  hnaband  at  his  pleasure, 
and  was  so  dissolved,  which  might  be  inferred  if  the  husband  abandoned 
his  wife  and  went  with  his  tribe  beyond  the  Mississippi  or  elsewhere. 
Judgment  revereed  and  remanded. 

1  Ace.  Kohogam  b.  JmckwD  Iron  Co.,  76  Mich.  498,  43  N.  W.  60! ;  Earl  v.  Godjey, 
4S  Mion.  361 ;  Jobnmn  u.  Johnson,  30  Mo.  72  ;  Morgvi  v.  McGhee,  5  Haniph.  13; 
CoDDoUj  i>.  Woolricb,  1 1  L.  Can.  Jor.  197  ;  NgqobeU  c.  Sihele,  10  JdU  (Cape  Colonj), 
846.     CiMilr(i,/nreBethell,  SSCIi.  D.  310.  — Ed. 
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ROCHE  V.   WASHINGTON.     ^ 
SupuiXE  CouKT  OF  Ihdiama.    1S62. 
[RieporUd  19  Indiana,  53.] 

Febeihb,  J.  Suit  for  partition,  instituted  b;  Fiaocis  Waablngtoa 
against  John  Roohe.  F&rtition  adjudged.  Motion  for  a  nev  trial 
overruled.  Commiasioners  report  partition.  Report  coaSrmed.  New 
trial  denied.    Appeal  to  this  court. 

Ttte  canae  waa  decided  upon  the  followlDg  agreed  case : 

"  It  ia  hereby  agreed,  by  the  partiea  to  this  action,  that  the  following 
are  tbe  facta  of  tbe  case :  The  land  in  questiou,  of  which  partition  is 
prayed,  was  the  property  of  La>tEa-l(o-qn«h,  alias  Jane  Richardville, 
who  died  seized  of  the  same  in  1857,  leaving  no  children,  nor  father  or 
mother,  but  leaving  her  busband,  as  hereinafter  stated,  whose  name  is 
George  Washington,  and  her  sister,  Catharine  Richardville,  her  brother, 
Snap  Richardville,  and  Francis  Washington,  the  plaintiff,  wtio  la  an 
only  son  of  ber  sister,  Ah-tah-pe-tah-neah,  deceaaed.  It  is  farther 
agreed,  that  the  defendant,  John  Roche,  has  the  title  of  George  Wash- 
ington, Catharine  and  Snap  Richardville,  conveyed  to  him  since  the 
decease  of  the  said  Jane  Riohardville.  It  is  further  agreed,  that  all  of 
tho  forgoing  persons,  except  the  defendant,  are,  or  were,  Miami  Indians. 

'■'■  It  is  further  ^reed,  tiiat,  in  the  year  1844,  the  said  George  Wash- 
ington, acoording  to  the  manner  and  custom  of  marriage  in  said  Miami 
tribe  of  Indians,  was  duly  married  to  Le-qua,  a  Miami  Indian,  with 
whom  he  lived,  residing  in  Huntjngton  County,  Indiana,  where  a  part 
of  the  said  Miami  tribe  then  and  since  have  resided ;  that  in  the  year 
1846  the  said  George  Washington  and  the  said  Le-qua,  according  to 
the  manner  and  custom  of  divorce  in  said  Miami  tribe,  were  duly 
divorced ;  that  in  tbe  same  year,  1846,  said  Le-qua  removed  to  Kansas 
territory,  where  she  has  since  resided,  and  now  resides  ;  that  after* 
ward,  in  the  year  1847,  said  George  Washington,  according  to  the 
custom  of  said  tribe  of  Indians,  was  married  to  the  said  Ah-tah-pe-tah- 
ueab,  who  departed  this  life  in  1852,  leaving  said  Francis  Washington 
her  only  surviving  child ;  that  afterward,  in  185S,  said  George  Wash- 
ington, according  to  tbe  custom  of  said  Indian  tribe,  was  married  to 
said  La-ka-koMinah,  alias  Jane  Richardville,  and  that  the  two  lived 
together,  and  cx>habitad  aa  tlian  and  wife,  till  her  death,  at  the  county 
of  Huntington,  in  1857,  she  dying  childless. 

"  It  is  further  agreed,  that  tbe  Indian  custom  of  marriage  requires 
oo  ceremony  further  ttian  the  agreement  of  tbe  parties  to  live  together 
aa  husband  and  wife,  the  agreement  being  consummated  by  living  and 
cohabiting  together  as  such. 

"  It  is  further  ^^reed,  that  the  Indian  custom  of  divorce  requires  no 
special  form  of  proceeding,  other  than  that  tbe  parties  disagree,  and, 
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\yy  consent,  separate,  the  mottier  usually  taking  care  of,  and  receiving 
the  annual  payment  of  the  Government  to,  the  children ;  and  that  the 
said  customs  of  marriage  and  divorce  are  tbe  ancient,  immemorialljr 
oontinaed,  and  present  existing  customs  among  all  of  said  tribe  of  In- 
dians, and  tbe  law  thereof;  and  that  the  same  have  continued  to  ezis^ 
as  their  oastoms  and  laws,  from  a  period  beyond  the  memory  of  man." 

The  question  intended  to  be  presented  for  our  decision  in  this  cause 
is,  whether  tbe  courts  of  Indiana  will  hold  valid,  as  marriages,  such 
unions,  and  as  divorces,  such  separations,  as  those  described  in  Uie 
agreed  statement  of  facts,  they  having  been  made  under,  and  being 
sanctioned  by,  the  laws  of  the  Miami  tribe  of  Indians. 

It  is  claimed  that,  by  the  law  of  nations,  tbe  courts  of  Indiana  must 
uphold  Indian  marriages.  The  law  of  nations,  or  international  law,  is 
mninly  of  modern  origin,  growing  out  of  increased  commercial  and 
social  intercourse,  and  exists  onlj'  among  civilized  States.  1  Kent,  p.  1. 
It  is  very  properl}'  divided  by  late  writers  into  public  and  private. 
Public,  that  which  regulates  the  political  intercourse  of  nations  with 
each  other.  Private,  that  which  regulates  the  comity  of  States  in  giving 
effect,  in  one,  to  the  municipal  laws  of  another,  relating  to  private  per- 
sons, their  contracts,  etc. 

The  first  question  to  be  decided  is,  tben,  Does  a  tribe  of  North 
American  Indians  constitute  a  State?  We  think  not.  A  State  has  been 
defined  to  be  "a  people  permanently  occupying  a  fixed  territory,  bound 
together  by  common  laws,  habito,  and  customs  [or  by  a  constitution], 
into  one  body  politic,  exercising,  through  the  medium  of  an  oi^anized 
government,  independent  aovereiguty  and  control  over  alt  persons  and 
things  witliiu  its  boundaries,  capable  of  making  war  and  peace,  and  of 
entering  into  international  relations  with  other  communities."  See  New 
Am.  Cyclop,  vol.  x.,  p.  360 ;  Wheat  L.  of  Nations,  pp.  53,  64 ; 
1  Kent,  188,  189.  But  few  of  tbe  particulars  enumerated  as  constitut- 
ing a  State,  exist  la  a  tribe  of  North  American  Indians.  See,  however, 
The  Cheiokee  Nation  v.  Geoi^ia,  5  Pet  (U.  S.)  Rep.  1.  This  the 
court  judicially  takes  notice  of  as  matter  of  general  historical  knowl- 
edge ;  the  Indians  are  not  educated  above  the  condition  of  nomadic, 
])aBtoral  tribes,  if  up  to  it.  Neither,  were  these  tribes  conceded  to  be 
States  or  nations,  in  the  political  or  international  sense  of  tbe  terms, 
are  they  civilized. 

Civilization,  it  is  true,  is  a  term  which  covers  several  states  of  society ; 
it  is  relative,  and  has  not  a  fixed  sense ;  but,  in  all  its  applications,  it 
is  limited  to  a  state  of  society  above  that  existing  among  the  Indians 
of  whom  we  are  speaking.  It  implies  an  improved  and  progressive 
condition  of  the  people,  living  under  an  organized  government,  with 
systematized  labor,  individual  ownership  of  tbe  soil,  individual  accomo' 
lations  of  property,  humane  and  somewhat  cultivated  manners  and 
cnstoms,  the  institution  of  the  family,  with  well-defined  and  respected 
domestic  and  social  relations,  institutions  of  learning,  intellectual 
activity,  eto.     We  know,  historically,  that  the  North  American  Indians 
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•re  claased  as  Mvage  and  Dot  as  civilized  people ;  and  that,  ia  fact,  it 
is  problematical  whether  thej  are  ausueptible  of  civilization. 

Bat,  let  it  be  admitted  that  the  Miami  tribe  of  Indiaua  constitutes  an 
iDternational  political  State,  and  that  it  is  a  civilized  one,  still  the  State 
of  Indiana  is  not  bonnd  by  international  comity  to  give  effect,  in  her 
coarts,  to  all  the  laws  and  customs  of  such  State,  but  only  to  sucb  as 
are  not  repugnant  to  her  own  laws  and  policy.     1  Ind.  24. 

Laws  giving  effect  to  contracts  of  marriage  are  not  repugnant  to  the 
laws  of  Indiana,  and  the  proposition  is  establbhed,  as  a  general  one, 
in  private  international]  sw,  that  an  actual  marriage,  valid  in  the  country 
where  celebrated,  will,  not  aa  upon  a  claim  of  right,  but  by  courtesy, 
be  given  effect  to  In  other  States,  though  not  celebrated  by  the  forms 
nor  evidenced  in  the  mode  prescribed  for  marriages  in  such  other  States. 
If,  then,  in  the  case  at  bar,  an  actual  marriage  took  place  between  Jane 
Richardville  and  George  Washington,  there  could  be  no  objection  to  its 
being  upheld  in  the  courts  of  this  State,  though  celebrated  among  an 
UDoivUized  tribe  of  Indiana. 

What,  then,  constitutes  the  thing  called  a  marriage?  what  is  it  in  the 
eye  of  thejua  ffentiumf  It  is  the  union  of  one  man  and  one  woman, 
"  BO  long  as  they  both  shall  live,"  to  the  exclusion  of  all  others,  by  an 
obligation  which,  during  that  time,  the  parties  cannot,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be  dissolved  only  by  authority 
of  the  Slate.  Nothing  short  of  this  is  a  marriage.  And  nothing  short 
of  this  is  meant,  when  it  ia  said,  that  marriages,  valid  where  made,  will 
be  upheld  in  other  States.  Noel  v.  Ewing,  9  Ind.  37;  Story's  Con- 
flict of  Laws,  chap.  V. ;  Wheaton's  Law  of  Nations,  137.  See  Reynolds 
p.  Reynolds,  S  Allen  (Mass.)  Hep.  605.  From  what  has  been  said,  it  is 
manifest  that  the  union  between  Jane  and  George,  described  in  the 
statement  of  facta  in  the  case  at  bar,  was  not  a  marriage,  according  to 
the  law  of  any  civiliied  nation,  but  simply  and  exactly  a  contract  and 
state  of  concnbinage.  See  Cobb  on  Slavery,  245,  note  4 ;  The  State 
V.  Samuel,  2  Dev.  and  Bat.  (N.  C.)  Eep.  177.  But,  suppose  the  union 
had  been  such  as  to  constitute  marriage,  according  to  the  Jus  gentium, 
and  which  the  courts  of  this  SUte  would  have  upheld  as  such,  it  might 
not  still  have  followed,  as  a  consequence,  that  the  husband  would  have 
inherited,  from  the  wife,  her  real  estate.  The  marriage  is  one  thing, 
and  the  incidents,  the  legal  rights,  and  consequences  attaching  upon 
marriage,  are  another ;  and  these  may  be  different  as  to  real  and  per- 
sonal property.  2  Kent,  p.  93  et  aeq.  Marriage,  in  different  countries, 
is  followed  by  different  property  rights.  In  the  Miami  nation,  or  tribe 
of  Indians,  marriage,  supposing  we  concede  their  unions  of  sexes  to  be 
Buch,  is  not  followed  by  a  right  in  either  party,  by  the  law  of  the  tribe, 
to  inherit  real  estate  from  the  other;  for  the  Indians,  by  their  laws, 
neither  in  their  tribal  capacity,  nor  individually,  owned  any  real  estate. 
It  is  a  kind  of  property  unknown  to  them.  They  simply  hold  vaguely 
defined  territory,  for  use  in  hunting,  fishing,  etc.,  and  they  never 
BBSumed  to,  and  could  not  convey,  the  fee,  to  any  one.     That  belonged. 


,v  Google 


84  EOCHE   V.   WASHIHGTOlf.  [cHAP.  TI. 

first,  to  Great  Britain,  as  the  discovering  naUon,  mnd  to  the  United 
States  afterward,  by  succession  to  Great  Britain ;  and  it  is  under  our 
lans  only  that  any  individual  among  tbeee  Indians  ever  obtained,  con- 
veyed, or  inherited  real  estate.  See  Fellows  v.  Denniston,  23  N.  Y. 
Re"p.  i20 ;  The  Cherokee  Nation  v.  Georgia,  5  Pet.  (U.  S.)  Rep.  1. 
This  is  the  doctrine  of  international  law  held  by  civilized  States,  and 
acted  upon  without  consulting  the  Indians.  It  is  based  or  Justified  od 
the  ground  that  the  Indians  never  cultivated  the  soiL  But  the  case 
does  not  turn  on  any  of  the  foregoing  points,  and  they  need  not,  there- 
fore, be  regarded  as  decided.  See,  on  the  general  subject,  Dale  v.  Irish, 
2Barb.639;  WaU  v.  WiUiamaon,  8  Ala.  48 ;  11  Ata.  826,  and  10  Ala. 
630.  Also,  Jones  v.  Laney,  2  Texas,  842,  and  the  cases  in  the  Supreme 
Court  of  the  United  States,  cited  in  Cash.  Dig.  240. 

A  treaty,  however,  we  may  remark,  may  be  made  between  a  govern- 
ment and  an  aeso<natJon  of  persons  not  constituting  an  independent 
government.  The  Constitution  of  the  United  States  authorizes  oar 
government  to  treat  with  foreign  nationa,  and  to  regulate  affairs  with 
States  and  Indian  tribes.  We  know,  aa  a  part  of  the  law  of  the  land, 
and  the  history  of  our  State,  that  the  last  treaty  between  the  Miami 
tribe  of  Indians,  located  in  Indiana,  and  the  United  States,  was  in  1840 ; 
that  the  tribe  then  agreed  to  remove  tiom  Indiana  to  west  of  the 
Mississippi  river  ;  that,  in  1846,  the  agreement  was  executed,  the  chiefs 
at  that  time  eztingnishing  their  council  fires  upon  the  Wabaab,  and, 
accompanied  by  most  of  the  living  members  of  their  tribe,  departing 
for  their  newly  assigned  and  distant  home.  The  sovereignty  of  the  tribe, 
so  far  as  it  possessed  sovereignty,  its  jurisdictional  power,  so  far  as  it 
possessed  such  over  persons  and  property  in  Indiana,  disappeared  with 
the  light  of  its  council  Area,  and  departed  to  the  new  seat  of  the  Iritte. 

Now,  it  Is  true  as  a  general  proposition,  that  the  laws  of  a  nation  are 
operative  only  within  the  limits  of  the  territory  over  which  the  Jurisdic- 
tion of  the  nation  extends.  They  do  not,  as  a  general  proposition, 
follow  the  individuals  of  such  nation  into  the  jurisdictional  limits  of 
another  nation,  so  as  to  attach  to  acts  done  in  such  other  nation. 
Hence,  if  citizens  of  Great  Britain,  of  China,  or  of  Africa,  contract 
marriage  in  Indiana,' that  contract,  to  be  valid,  must  conform  to  the 
laws  of  Indiana.  1  Bright's  Husband  and  Wife,  p.  8 ;  1  Greeulears 
Ev.,  §  545.  For  exceptions  to  the  general  proposition  above  stated, 
see  Wheaton's  Law  of  Nations,  p.  132,  third  edition.  The  marriage, 
in  the  case  at  bar,  was  contracted  in  Indiana,  between  Miami  Indians 
who  did  not  accompany  the  tribe  to  the  West,  but  remained  to  live 
among  our  people  ;  and  it  was  contracted  after  all  territorial  Jurisdiction 
of  the  tribe  had  ceased  in  the  State,  and  after  the  tribe  itself,  with  its 
government,  had  disappeared  from  our  borders.  The  marriage,  there- 
fore, was  clearly  to  be  tested  by  the  law  of  Indiana ;  certainly  so  when 
it  came  in  question  in  our  own  tribunals. 

The  judgment  below  ia  affirmed,  with  coate. 
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COMMONWEALTH  v.  LANE.   "T" 
SoPRmK  Judicial  Court  of  Masbacbuhettb.     1878. 
[Reported  1 13  ManaehutelU,  4B8.] 

iKDicnfEHT  on  the  Gen.  Sts.  c.  165,  S  4,  for  polygamy.* 

Grat,  C.  J-  The  report  finds  that  the  defendant  was  lawfully  mar- 
ried to  his  first  wife  in  this  Commonwealth;  that  she  obUuneda  divorce 
here  from  the  bond  of  matrimony,  for  his  adultery  ;  that  he  was  after- 
wards, while  Blill  a  resident  of  this  Commonwealth,  married  to  a  second 
wife  in  the  State  of  New  Hampshire,  and  cohabited  with  her  in  this 
Commonwealth,  the  first  wife  being  still  alive ;  and  the  question  is 
whether  he  is  indictable  for  polygamy,  under  the  Gen.  Sts.  c.  165,  g  4. 

It  ia  provided  hy  our  statutes  of  divorce  that,  in  cases  of  divorce  from 
the  bond  of  matrimony,  the  innocent  party  may  marry  again  as  if  the  [  /, 

other  party  were  dead;  but  that  any  marriage  contracted  by  the  guiltyF      ^    ,'i 
party  during  the  life  of  the  other,  without  having  obtained  leave  from  this    r 
court  to  marry  again,  shall  be  void,  and  such  party  shall  be  adjudged! 
guilty  of  polygamy.     Gen.  Sts.  c  107,  §§  25.  26  ;  St.  1864,  c.  216. 

The  marriage  act,  Gen.  Sts.  c.  106,  specifies,  in  g§  1-3,  what  mar- 
riages shall  be  void  hy  reason  of  consanguinitj'  or  aiSnity ;  in  §  4,  that 
all  marriages  contracted  while  either  of  the  parties  has  a  former  wife  or 
husband  living,  except  as  provided  in  c  107,  shall  be  void ;  in  g  5.  that 
no  insane  person  or  idiot  shall  be  capable  of  contracting  marriage;  and  v-, 

in  §  6  as  follows :  "  When  persons  resident  in  this  State,  in  oi-der  to.  ■^_-- 

evade  the  preceding  provisions,  and  vrith  an  intention  of  returning  tol  A 
reside  in  this  State,  go  into  another  State  or  country,  and  there  havel  ,-  . 

their  marriage  solemnized,  and  afterwards  return  and  reside  here,  the 
marriage  shall  be  deemed  void  in  this  State." 

All  these  sections,  except  the  last,  are  manifestly  directed  and 
limited  to  marrit^s  within  the  Jurisdiction  of  this  Commonwealth ;  and 
the  last  has  no  application  to  this  case,  because  it  does  not  appear  to 
have  been  proved  or  suggested  at  the  trial  that  the  parties  to  the  ' 
second  marriage  went  out  of  this  State  to  evade  our  lavrs,  or  even  that  ' 
the  second  wife  had  resided  in  this  State  or  knew  of  the  previous  mar- 
riage and  divorce. 

By  the  Gen.  Sts.  o.  165,  §  4,  "whoever,  having  a  former  husband  or 
wife  living,  marries  another  person,  or  continues  to  cohabit  with  such 
second  husband  or  wife  in  this  State,"  shall  (except  when  the  first 
husband  nr  wife  has  for  seven  years  been  absent  and  not  known  to  the 
other  party  to  be  living,  or  in  case  of  a  person  legally  divorced  from 
the  bonds  of  matrimony  and  not  the  guilty  cause  of  such  divorce)  be 
deemed  guilty  of  polygamy  and  punished  accordingly. 

This  statute  is  not  intended  to  make  any  marriages  unlawful  which 

>  StatenMnt  ol  facta  and  aignmeDts  of  coDDsel  are  omitted. — En. 
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are  not  declared  to  be  nalswfhl  by  other  statatea,  nor  to  punistf  co- 
habitation under  a  lawful  marriage.  Its  object  is  to  prohibit  unlawrul 
second  marriages,  whether  the  parties  are  actoalty  married  in  this 
Commonwealth,  or  continne  after  beiiig  married  elsewhere  to  cohabit 
here.  But  in  either  alternative,  io  order  to  sustain  the  indictment,  the 
second  marriage  mnst  be  nnlawful.  It  is  not  enough  that  the  marriage 
is  such  as  would  be  unlawful  if  contracted  in  this  Commonwealth ;  it  must 
be  a  marriage  which,  being  contracted  where  it  was,  is  unlawful  here. 

The  mai-riage  in  New  Hampshire  is  stated  in  the  report  to  have 
Iteen  "  according  to  the  forms  of  law  ; "  and  it  appears  by  the  statutes 
of  New  Hampshire,  therein  referred  to,  that  the  only  provision  relating 
to  the  invalidity  of  marriages  on  account  of  the  incompetency  of  partjea 
to  contract  them  is  as  follows :  "  All  marriages  prohibited  by  law,  on 
account  of  the  consanguinity  or  affinity  of  the  parties,  or  where  cither 
has  a  former  wife  or  husband  living,  knowing  such  wife  or  husband  to 
be  alive,  if  solemnized  in  this  State,  shall  be  absolutely  void  without 
any  decree  of  divorce  or  other  legal  process."  Gen.  Sts.  of  N.  H. 
(1867),  c.  16S,  §  1.  That  provision  clearly  does  not  extend  to  a  case 
in  which  the  former  wife,  having  obtained  a  divorce  fVom  the  bond  of 
matrimony,  was  absolutely  freed  from  all  obligation  to  the  husband, 
and  in  which,  as  observed  by  Mr.  Justice  Wilde,  in  a  like  case,  "  not- 
withstanding the  restraints  imposed  on  the  husband,  he  being  the  guilty 
cause  of  the  divorce,  the  dissolution  or  the  marriage  contract  was  total, 
and  not  partial."  Commonwealth  v.  Putnam,  1  Pick.  136, 139.  The 
marriage  in  New  Hampshire  must  therefore  be  taken  to  have  been 
valid  by  the  law  of  that  State. 

The  qnescion  presented  by  the  report  is  therefore  reduced  to  this :  If 
a  man  who  has  been  lawfully  married  in  this  Commonwealth,  and 
whose  wife  has  obtained  a  divorce  a  vinculo  here  because  of  his 
adultery,  so  that  he  is  prohibited  by  our  statutes  from  marrying  again 
without  leave  of  this  court,  is  married,  without  having  obtained  leave 
of  tlie  court,  and  being  still  a  resident  of  this  Commonwealth,  to 
another  woman  in  another  State,  according  to  its  laws,  and  afterwanls 
cohabits  with  her  in  this  Commonwealth,  is  his  second  marriage  valid 
here? 

The  determination  of  this  question  depends  primarily  upon  the  con- 
struction of  our  statutes,  but  ultimately  upon  fundamental  principles 
of  jurisprudence,  which  have  been  clearly  declared  by  the  Judgments  of 
our  predecessors  in  this  court,  and  in  the  light  of  which  those  statutes 
must  he  read  in  order  to  ascertain  their  Just  extent  and  effect.' 

What  marriages  between  our  own  citizens  shall  be  recognized  as 
valid  in  this  Commonwealth  is  a  subject  within  the  power  of  the  legis- 
lature to  regulate.  But  when  the  statutes  are  silent,  questions  of  tlie 
validity  of  marriages  are  to  bo  determined  by  the  j-ua  gentium,  the 
common  law  of  nations,  the  law  of  nature  as  generally  recognized  by 
all  civilized  peoples. 

By  that  law,  the  validity  of  a  marriage  depends  upon  the  <; 
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whether  it  was  valid  wbere  it  waa  contracted ;  if  valid  there,  it  is  valid 

everywhere.  j?   .      ij  i  ^  j 

The  ooly  ezceptioDS  admitted  by  our  law  to  that  general  rule  are  of     ^       *  -       "* 
two  classes :  1st.     Marris^^  which  are  deemed  cODtrary  to  the  law  of 
nature  as  generally  recognized  io  Christian  countries ;  2d.  Marriages 
which  the  legislature  of  the  Commonwealth  has  declared  shall  not  be 
allowed  any  validity,  becanse  contrary  to  the  policy  of  our  own  laws. 

The  first  class  includes  only  those  void  for  polygamy  or  for  incest. 
To  bring  it  within  the  exception  on  account  of  polygamy,  one  of  the 
parlies  must  have  another  husband  or  wife  living.  To  bring  it  within 
the  exception  on  the  ground  of  incest,  there  must  be  such  a  relation 
between  the  parties  contracting  as  to  make  the  marriage  incestuous 
aooording  to  the  general  opinion  of  Christendom ;  and,  by  that  test, 
the  prohibited  degrees  inclnde,  beside  persona  in  the  direct  line  of 
consanguinity,  brothers  and  sisters  only,  and  no  other  collateral  kin- 
dred.  Wightman  v.  Wightmao,  4  Johns.  Ch.  S43,  849-S51 ;  2  Kent 
Com.  8S  ;  Story,  Conff.  §  114 ;  Sutton  v.  Warren,  10  Uet  451 ;  Steven- 
son V.  Gray,  17  B.  Mon.  193 ;  Bowers  v.  Bowers,  10  Rich.  Eq.  591. 

A  marriage  abroad  between  persons  more  remotely  related,  not 
absolutely  void  by  the  law  of  the  country  where  it  was  celebrated,  ia 
valid  here,  at  least  until  avoided  by  a  suit  instituted  for  the  purpose, 
even  if  it  might  have  been  so  avoided  in  that  country ;  and  this  is  bo 
whether  the  relationship  between  the  parties  is  one  which  would  not 
make  the  marriage  void  if  contracted  in  this  Commonwealth,  as  in  the 
case  of  a  marriage  between  a  widower  and  bis  deceased  wife's  sister, 
or  one  which  would  invalidate  a  marriage  contracted  here,  as  in  the 
case  of  a  marriage  between  aunt  and  nephew. 

In  Greenwood  v.  Curtis,  6  Mass.  358,  378,  379.  Chief  Justice  Par- 
sons said :  '*  If  a  foreign  State  allows  of  marriages  incestuous  by  the 
law  of  nature,  as  between  parent  and  child,  such  marriage  could  not  be 
allowed  to  have  any  validity  here.  But  marriages  not  naturally  unlaw- 
ful, but  prohibited  by  the  law  of  one  State,  and  not  of  another,  if  cele- 
brated where  they  are  not  prohibited,  would  be  holden  valid  in  a  State 
where  they  are  not  allowed.  As  in  this  State  a  marriage  between  a 
man  and  his  deceased  wife's  sister  Is  lawfhl,  bat  it  i^  not  so  in  some 
States ;  snch  a  marriage  celebrated  here  would  be  held  valid  in  any 
other  State,  and  the  parties  entitled  to  the  benefits  of  the  matrimonial 
contract."  This  distinction  was  approved  by  Chancellor  Kent  and  by 
Judge  Story.     2  Kent  Com.  85,  note  a  ;  Story,  Confl.  §  116. 

In  The  Queen  v.  Wye,  7  A.  &  E.  761,  771;  s.  a  3  N.  A  P.  6,  13, 
14 ;  it  waa  decided  that  the  marriage  of  a  man  with  his  mother's  sister 
in  England  before  the  St  of  5  &  6  Will.  IV.  c  54,  though  voidable  by 
process  in  the  eoclesiastical  coarta,  was,  until  so  avoided,  valid  for  all 
civil  purposes,  including  legitimacy  and  settlement.  In  accordance 
with  that  decision,  it  was  held  in  Sutton  v.  Warren,  10  Met  461,  that 
Bach  a  marriage  contracted  in  England,  and  never  avoided  there,  must, 
upon  the  subsequent  removal  of  the  parties  to  Massachusetts,  and  the 
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qaestion  aming  collaterally  in  an  action  at  common  law,  be  deemed 
valid  here,  althcuigb,  if  contracted  in  tbis  Commonwealth,  it  would 
have  been  absolutely  void, 

A  marriage  which  is  prohibited  here  by  statute,  because  oontrar;  to 
the  policy  ot  oar  laws,  is  yet  valid  if  celebrated  elsewhere  acoording  to 
the  law  of  the  place,  even  if  the  parties  are  citizens  and  residents  of 
this  Commonwealth,  and  have  gone  abroad  for  the  purpose  of  evading 
our  laws,  unless  the  legislature  has  clearly  enacted  that  such  marriages 
out.of  the  State  shall  have  no  validity  here.  This  has  been  repeatedly 
affirmed  by  well-considered  decisions. 

For  example,  while  the  statutes  of  Maasachnsetts  prohibited  mar- 
riages between  whit«  persons  and  negroes  or  mulattoea,  a  mulatto  and 
a  white  woman,  inhabitants  of  Massachusetts,  went  into  Ebode  Island, 
and  were  there  married  according  to  its  laws,  and  immediately  returned 
into  Massachusetts  ;  and  it  was  ruled  by  Mr.  Justice  Wilde  at  the  trial, 
and  afBrmed  by  the  whole  court,  that  the  marriage,  even  if  the  parties 
went  into  Rhode  Island  to  evade  our  laws,  yet,  being  good  and  valid 
there,  must  upon  general  principles  be  so  considered  here,  and  that  the 
wife  therefore  took  the  settlement  of  her  husband  in  this  Common- 
wealth.    Medway  v.  Needham,  16  Mass.  157. 

So  it  has  been  held  that  a  man,  from  whom  bis  wife  hnd  obtained  in 
this  State  a  divorce  a  vinculo  for  his  adultery,  which  by  our  aUtutes 
disabled  him  from  contracting  another  marriage,  might  lawfully  marry 
^ain  in  another  State  acoording  to  its  laws ;  that  the  children  of  such 
marriage  took  the  settlement  of  their  father  in  this  Commonwealth ; 
and  that  the  new  wife  was  entitled  to  dower  in  his  lands  here,  even  if 
the  wife  as  well  aa  the  husband  was  domiciled  here,  and  knew  of  the 
previous  divorce  and  its  cause,  and  went  into  the  other  State  to  evade 
our  laws — so  long  as  our  statutes  did  not  declare  a  marriage  con- 
tracted there  with  such  intent  to  be  void  here.  West  Cambrit^e  v. 
Lexington,  1  Pick.  606 ;  Putnam  v.  Putnam,  8  Pick.  43S.  See  also 
Dickson  v,  Dickson,  1  Terger,  110;  Ponaford  v.  Johnson,  2  Blatchf. 
C.  C.  51 ;  2  Kent  Com.  91-93. 

The  principles  upon  which  these  decisions  proceeded  were  recognized 
in  all  the  English  cases  decided  before  the  American  Revolution, 
although  it  is  true,  as  has  since  been  pointed  out,  that  the  particular 
question  in  each  of  them  related  rather  to  the  forms  raqnireid  than  to 
the  capacity  of  the  parties. 

Lord  Hardwicke's  Marriage  Act  in  1752  provided  that  all  marriages 
of  minors,  solemnized  by  license  withont  the  consent  of  parents  or 
guardians,  should  be  void.  St.  26  Geo.  IL  c.  33,  §  11.  Yet  in  tbe 
first  case  which  arose  under  that  act,  in  which  an  English  boy  of  eight- 
een years  old  went  abroad  with  an  English  woman,  and  was  there 
married  to  her  without  sucb  consent.  Lord  Hardwicke,  sitting  as  chan- 
cellor, assumed  that  if  the  marriage  had  been  valid  by  the  law  of  the 
country  in  which  it  was  celebrated,  it  wonld  have  been  valid  in  Eng- 
land, saying:  "It  will  not  be  valid  here  unless  it  is  so  by  the  laws  of 
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the  Gonntrj  where  it  was  had  ;  and  bo  it  was  said  by  Murray,  attoraey- 
general,  to  have  be«Q  determined  lately  at  tU«  llelegates."  And  it 
would  seem  b^'  the  report  tliat  the  woman  defeated  an  application  to 
the  EccleBiastical  Goort  to  annul  the  marriage,  by  refusing  to  appear 
there.    Butler  v.  Freeman,  Ambl.  301. 

The  case,  thus  referred  to  aa  determined  at  the  Delegates,  was  evi- 
dently Scrimshire  v.  Scrimshire,  decided  by  tjir  Edward  SimpaoD  in  the 
Consistory  Coart  in  1752.  Of  that  opinion,  Sir  George  Hay,  in  Har- 
ford V.  Morris,  2  Hagg.  Con.  423,  431,  said,  "  Every  man  has  allowed 
tlie  great  and  extensive  knowledge  of  the  Jadge;"  and  Sir  William 
Wynne,  in  Middleton  v.  Janverin,  2  Hagg.  Con.  4S7,  ii&,  remarked 
that  he  remembered  to  have  heard  that  the  Judgment  was  founded  on 
great  deliberation,  and  that  Lord  Hardwicke  was  consulled  on  it. 

In  Scrimshire  v.  Scrimshire,  Sir  Edward  Simpaon,  in  delivering 
judgment,  said :  "  The  question  being  in  substance  this.  Whether,  by 
the  law  of  this  oonntry,  manlage  contracts  are  not  to  be  deemed  good 
or  bad  according  to  the  law  of  the  country  in  which  tbey  are  formed; 
and  whether  they  are  not  to  be  oonstrued  by  that  law?  If  such  be  the 
law  of  this  country,  the  rights  of  English  subjects  canuot  be  said  to  be 
determined  by  the  laws  of  France,  but  by  those  of  their  own  country, 
which  sanction  and  adopt  this  role  of  decision."  "  All  nations  allow 
marriage  contracts;  they  are  juris  gaitium,  and  the  subjects  of  all 
nations  are  equally  concerned  in  them  ;  and  from  the  infinite  mischief 
and  confusion  that  must  necessarily  arise  to  the  subjects  of  all  nations, 
with  respect  to  legitimacy,  BucceaaioDB,  and  oUier  rights,  if  the  respec- 
tive laws  of  di&trent  countries  were  ouly  to  be  observed,  as  to  mar> 
ris^B  uontracted  by  the  subjects  of  those  countries  abroad,  all  nations 
have  consented,  or  must  be  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages  should  be  good  or  not, 
according  to  the  laws  of  the  country  where  tbey  are  made.  It  is  of 
equal  consequence  to  all,  that  one  rule  in  these  cases  should  be 
observed  by  all  conntries,  —  that  is,  the  law  where  the  contract  is 
mode."  And  he  declared  the  marriage  in  Uiat  case  to  be  invalid,  only 
because  it  appeared  to  be  wholly  null  and  void  by  the  laws  of  France, 
where  it  was  celebrated.     2  Hagg.  Con.  396,  407,  408,  417,  421. 

In  Compton  v.  Bearcroft  (1767-69),  where  the  parties,  both  being 
English  Buhjecte  and  the  libellant  a  minor,  ran  away  and  were  married 
in  Scotland,  a  libel  for  the  nullity  of  the  marriage  was  dismissed  by 
Sir  George  Hay  in  the  Court  of  Ai-ehea,  upon  the  ground  that  Lord 
Hardwicke's  Act  did  not  extend  to  Scotland ;  but  by  the  Court  of 
Delegates  on  appeal,  consisting  of  Justices  Gould  and  Aston,  Baron 
Ferrott,  and  two  doctors  of  civil  law,  upon  tJie  broader  ground  that 
the  marriage  was  good  by  the  lex  loci.  2  Hagg.  Con.  430,  443,  444, 
and  note ;  a.  c.  BuL  N.  P.  113,  114.  See  also  Ilderton  v.  Ilderton,  2 
H.  Bl,  145  ;  Dalrymple  v.  Dalrympte,  2  Hagg.  Con.  54,  59  ;  Rading  v. 
Smith,  ib.  371,  390,  S91 ;  Steele  v.  Braddell,  Milward,  1,  21. 

In  a  recent  case  in  the  House  of  Lords,  the  cases  of  Medw&y  v. 


,v  Google 


90  COMMONWEALTH   V.  LAHK.  [OUAP.  VL 

Needham,  16  Mass.  157,  and  Sutton  v.  Warren,  10  Met.  451,  above 
vited,  have  been  severely  criticised,  and  pointedly  denied  to  be  law. 
Brook  V.  Brook,  9  H.  L.  Cas.  19S ;  s.  c.  8  Sm.  &  GiS.  481.  As  that 
court  ie  ttie  one  of  all  foreign  tribunals,  the  opinions  of  which,  owing 
to  the  learning,  experience,  and  ability  of  the  Judges,  we  are  accustometl 
to  regard  with  the  most  respect,  it  becomes  necessary  to  examine  with 
care  the  scope  of  that  decision,  and  the  soundness  of  the  reasons 
assigned  for  it ;  and  in  order  to  make  this  examination  intelligible,  it 
will  be  convenient  first  to  refer  to  the  English  statutes  and  to  some 
earlier  decisions. 

Several  statutes  of  Henry  VIII.,  which  it  is  necessary  to  state  in 
detail,  declared  marriages  within  certain  d^rees  of  consanguinity  and 
affinity,  and  among  others  the  marriage  of  a  widower  with  hia  deceased 
wife's  Bist«r,  to  lie  "  contrary  to  God's  law  as  limited  and  declared  by 
act  of  Parliament."  Sts.  25  Hen.  VIII.  o.  22 ;  28  Hen.  VHI.  cc.  7, 
16  ;  82  Hen.  VIII.  c.  38.  While  those  statutes  remained  unaltered,  a 
period  of  nearly  three  hundred  years,  such  marriages  were  held  by  the 
Judges  not  to  be  absolutely  v<Hd,  but  voidable  only  by  suit  !q  the 
ecclesiastical  oourts  during  l^e  lifetime  of  both  parties,  and,  if  not  so 
avoided,  were  treated  as  valid,  the  wife  entitled  to  dower,  and  the 
children  of  the  mamage  I^itimate.  Co.  Lit.  33;  Hinka  i^.  Harris,  4 
Mod.  182 ;  a.  c.  12  Mod.  35  ;  Garth.  271 ;  2  Salk.  548.  Lord  Hard- 
wioke,  in  Brownsword  v.  Edwards,  2  Ves,  Sen.  243,  245 ;  1  BL  Com. 
434,  435 ;  Elliott  v.  Gurr,  2  Fliillim.  16 ;  The  Queen  v.  Wye,  7  A.  A 
E.  761,  771 ;  8.  c.  3  N.  &  P.  6,  18,  14;  Weatby  v.  Westby,  2  Dru. 
&  War.  502,  515,  516 ;  s.  C.  1  Con.  &  Laws.  537,  544,  645 ;  4  Irish 
Eq.  585,  593. 

The  St  of  5  &  6  Will  IV.  o.  64,  commonly  known  as  Lord  Lynd- 
hnrat's  Act,  provided,  as  to  marrii^es  between  persons  within  the 
prohibited  degrees  of  aflSnity,  aa  follows:  Ist,  that  such  marriages, 
celebrated  before  the  passage  of  the  act,  should  not  be  annulled, 
except  in  a  suit  already  pending  in  the  ecclesiastical  courts ;  2d,  that 
such  marriages,  thereafter  celebrated,  should  be  absolutely  null  and 
void  to  all  intents  and  purposes  whatever ;  Sd,  that  nothing  in  thia  act 
should  be  construed  to  extend  to  Scotland. 

The  marriage  of  a  widower  with  the  sister  of  his  deceased  wife,  in 
England,  after  this  statute,  was  held  to  be  witliin  the  prohibited 
degrees  and  utterly  void.     The  Queen  v.  Chadwick,  11  Q.  B.  173,  234. 

A  case  afterwards  came  before  the  Scotch  courts,  in  which  an  Eng- 
lish citizen  married  his  deceased  wife's  sister  in  England ;  the  validity 
of  the  marriage  was  not  disputed  during  her  life,  and  she  died  before 
the  St.  of  Will.  IV.  ;  and  the  queatiou  was,  whether  the  children  of 
the  marriage  could  inherit  his  lands  in  Scotland.  The  Scotch  courts, 
in  a  series  of  very  able  opinions,  held  that  they  oould,  upon  the  ground 
that  by  the  law  of  England,  the  marriage,  not  having  been  challenged 
in  the  lifetime  of  both  parties,  could  not  in  any  form  be  declared  invalid 
Id  England,  and  the  children  were  legitimate  there,  and  mast  therefore 
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be  deemed  legitimate  in  Sootland.  Fenton  v.  Livingstone,  16  Ct  of 
Sess.  Cbs.  (2d  Series)  104,  and  16  lb.  865.  The  House  of  Lorde,  on 
appeal,  reveraed  tbat  deoision,  and  held  that,  althoagh  the  marriage 
had,  by  reas6n  of  the  peculiar  rules  governing  the  £nglish  courts  of 
temporal  and  ecclesiastical  Jurisdictioa,  become  irrevocable  there,  yet 
it  was  always  illegal;  and  that,  those  rules  not  being  applicable  io  the 
Scotch  courts,  the  legitimacy  of  the  children  in  Scotland  depended 
upon  the  question  whether  the  marriage  was  illegal  by  the  law  of 
Sootland.  s.  c.  8  Macq.  497.  The  Scotch  court  thereupon  decided 
that  the  marriage  was  illegal,  and  that  the  children  were  incapable  of 
Inheriting  lands  in  Scotland,  a.  c.  23  Ct.  of  Sess.  Caa.  (2d  Series) 
866. 

In  Brook  v.  Brook,  vbi  svpra,  a  widower  and  Uie  sister  of  his 
deceased  wife,  being  lawfully  domiciled  in  England,  while  on  a  tem- 
porary visit  to  Denmark,  had  a  marriage  solemnized  between  them, 
which  was  by  the  laws  of  Denmark  lawful  and  valid  to  all  intents  and 
purposes  whatsoever.  In  a  suit  in  equity,  brought  after  the  death  of 
both  pariiies,  to  ascertain  the  rights  of  the  children  in  their  father's 
property,  the  House  of  Lords,  in  accordance  with  the  opinions  of 
Lords  Campbell,  Granworth,  St.  Leonards,  and  Wensleydale,  and 
affirming  a  decree  rendered  by  Vice  Chancellor  Stuart,  assisted  by  Mr. 
Justice  Cresswell,  held  that  the  marriage  in  Denmark  was  wholly  void 
by  the  St.  of  Will.  IV.,  and  that  the  children  of  that  marriage  were 
bastards. 

The  decision  was  pat,  by  the  learned  Judges  who  concurred  In  it, 
upon  three  different  grounds. 

The  first  ground  was  that  the  St  of  Will.  IV.  disqualified  English 
subjects  everywhere  from  contracting  such  a  marriage.  This  ground 
was  taken  in  the  court  below,  and  by  Lord  St.  Leonards  la  ttie  House 
of  Lords.  3  Sm.  &  Giff.  522,  525;  9  H.  L.  Cas.  234-238.  But  it 
was  expressly  disclaimed  by  Lord  Campbell,  Lord  Cranworth,  and 
Lord  Wensleydale,  the  two  fonner  of  whom  expressed  opinions  that 
the  statute  did  not  extend  to  all  the  colonies,  and  all  three  declared 
that  tbey  did  not  tliink  its  purpose  was  to  put  an  end  to  such  mar- 
riages by  British  subjects  throughout  the  world.  9  H.  L.  Cas.  214, 
222,  240. 

The  second  ground,  which  was  suggested  by  Mr.  Justice  Cresswell 
and  Lord  Wensleydale  only,  and  is  opposed  to  all  the  American 
authoritiea,  was  that  the  case  justly  fell  within  the  first  exception, 
stated  in  Story,  Confl.  §  114,  of  marriages  involving  polygamy  and 
incest.  3  Sm.  &  Gifl;  613  ;  9  H.  L.  Cas.  241,  245.  In  view  of  that 
position,  it  may  be  observed  tbat  in  an  earlier  case,  in  which  Lord 
Wensleydale  himself  (then  Baron  Parke)  delivered  the  opinion,  a  mar- 
riage of  a  widower  with  his  deceased  wife's  sister,  before  the  St.  of 
Will.  rV.,  was  prevented  from  being  made  irrevocable  by  that  statute, 
only  by  the  Institution,  a  week  before  its  passage,  of  a  suit  for  nullity  in 
the  Ecclesiastical  Court  by  the  father  of  the  supposed  wife ;  and  hy  the 


,v  Google 


92  COMMONWKALTH  V.   LABB.  [CHAP.  Vl. 

decision  of  the  Privy  Council,  that  because,  if  the  maiTiage  was  not  set 
aside,  the  bii-th  of  a  child  of  the  marriage  would  impose  a  legal  obliga- 
tioii  upon  the  grandfather  to  maintain  the  child  in  the  event  of  its 
being  poor,  lame,  or  impotent,  and  unable  to  work,  he  hod,  accordiog 
to  the  rules  of  the  ecclesiastical  courts,  a  sufficient  interest,  "  although 
of  an  extremely  minute  and  coDtiugent  character,"  to  support  each  a 
suit.     Sherwood  i-.  Ray,  1  Moore  P.  C.  3S3,  401,  402. 

The  third  ground,  upon  which  alone  all  the  law  lords  agreed,  was 
that  tlie  St-  of  Will.  IV.  made  all  future  marriages  of  this  kind  between 
Koglish  subjects,  having  their  domicil  in  England,  absolutely  void, 
because  declared  by  act  of  Parliament  to  be  contrary  to  the  law  of 
God,  and  must  therefore  be  deemed  to  include  such  marnages,  although 
jsolemnized  out  of  the  British  dominions. 

The  law  of  England,  as  thus  declared  by  its  highest  legislative  and 
Judicial  authorities,  is  certainly  presented  in  a  remarkable  aspect.  IsU 
Before  the  St.  of  Will.  IV.,  marriages  within  the  prohibited  degrees 
of  affinity,  if  not  avoided  by  a  direct  suit  for  the  pnrpose  during  the 
lifetime  of  both  parties,  bad  the  same  effect  in  England,  in  every 
respect,  as  if  wholly  valid.  2d.  This  statute  itself  made  such  mar- 
riages, already  solemnized  in  England,  irrevocably  valid  there,  if  no 
suit  to  annul  them  was  already  pending.  3d.  It  left  each  marriages  in 
England,  even  before  the  statute,  to  be  declared  illegal  in  the  Scotch 
courts,  at  least  so  far  as  rights  in  real  estate  in  Scotland  were  con- 
cerned. 4th.  According  to  the  opinion  of  the  majority  of  the  law  lords, 
it  did  not  invalidate  marriages  of  English  subjects  in  English  colonies, 
in  which  a  different  law  of  marriage  prevailed.  5th.  But  it  did  make 
fliture  marriages  of  this  kind,  contracted  either  in  England  or  in  a 
foreign  country,  by  English  subjects  domiciled  in  England,  absolutely 
void,  because  declared  by  the  British  Parliament  to  be  contrary  to  tbe 
law  of  God. 

The  judgment  proceeds  upon  the  ground  that  an  act  of  Parliament 
is  not  merely  an  ordinance  of  man,  bat  a  conclusive  declaratioA  of  the 
law  of  God ;  and  the  result  is  that  tbe  law  of  God,  as  declared  by  act 
of  Parliament  and  expounded  by  the  House  of  Lords,  varies  according 
to  time,  place,  length  of  life  of  parties,  pecuniar}-  interests  of  third 
persons,  petitions  to  human  tribunals,  and  technical  rules  of  statutory 
construction  and  Judicial  procedure. 

Tbe  case  recalls  the  saving  of  Lord  Holt,  in  London  v.  Wood,  12 
Mod.  669,  687,  68S,  that  '-an  act  of  Parliament  can  do  no  wrong, 
though  it  may  do  several  things  that  look  pretty  odd ; "  and  illustrates 
the  effect  of  narrow  views  of  policy,  of  the  doctrine  of  "  the  omnipo- 
tence of  Parliament,"  and  of  the  consequent  nnfamiliarity  with  ques- 
tions of  general  Jurisprudence,  apon  Judges  of  the  greatest  vigor  of 
mind,  and  of  the  profoundest  learning  in  the  municipal  law  and  in  tbe 
forma  and  usages  of  the  Judicial  system  of  their  own  country. 

Such  a  decision,  upon  such  reasons,  from  any  tribunal,  however 
eminent,  can  hare  no  weight  in  inducing  a  court,  not  bound  by  it  M 
authority,  to  overrule  or  disregard  its  own  decisions. 
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The  provision  of  the  Gen.  Sts.  c.  107,  §  25,  forbiddiog  the  guilty 
party  to  a  divorce  to  contract  another  marriage,  during  the  life  or  the 
other  party,  without  leave  of  this  court,  on  pain  of  being  adjudged 
guilt}'  of  polygamy,  does  not  create  a  permanent  incapacity,  like  one 
arising  from  consanguinity  or  affinity.  It  is  rather  in  the  nature  of  the 
imposition  of  a  penalty,  to  which  it  would  be  diflScult  to  give  any  extra- 
territorial operation.  West  Cambridge  «.  Lexington,  1  Pick.  506,  510, 
512;  Clark  v.  Clark,  8  Cnsh.  385,  386.  Upon  the  principles  and 
aathorities  stated  in  the  earlier  part  of  this  opinion,  it  certainly  can- 
not invalidate  a  subsequent  marriage  in  another  State  according  to  its 
laws,  at  least  without  proof  that  the  parties  went  into  that  State  and 
were  married  there  with  the  intent  to  evade  the  provisions  of  the 
statutes  of  this  Commonwealth.  No  such  intent  being  shown  in  this 
case,  we  need  not  consider  its  effect,  if  proved,  nor  whether  the  indict- 
ment is  in  due  form.  See  Commonwealth  v.  Putnam,  1  Pick.  136, 
139 ;  C<MnmonwealCh  v.  Hunt,  1  Gush.  19. 

NoiB  trial  ordered.^ 
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KINNEY  t-.  COMMONWEALTH. 
CouBT  OF  Appeals  or  Viroikia.    1878. 

[lUporUd  30  Grattia,  898.] 

Chbistiam,  J.*  The  plaintiff  in  error  was  indicted  in  the  county  court 
of  Augusta  County  for  lewdly  associating  and  cohabiting  with  Mahals 
Miller.  He  was  found  guilty.  .  .  .  The  Commonwealth,  to  sustain  the 
issue  on  her  part,  proved  to  the  Jurj'  that  the  defendant,  Andrew 
Kinney,  and  a  certain  Mahala  Miller,  on  the  lat  day  of  January,  1877, 
and  from  that  time  to  the  27th  day  of  August,  1877,  in  the  county  of  \^ 

Augusta  and  State  of  Virginia,  did  live  and  aeaociate  together  as  man  ),  0  ' "" 

and  wife  ;  that  said  Androw  Kinney  is  a  negro,  and  said  Mahala  Miller  I  ^  ^ 
a  white  woman,  and  that  in  November,  1874,  they,  as  citizens  of  the]  ^^ 
State  of  Virginia,  regularly  domiciled  in  the  county  of  Angusta,  left  •  J  •" 

their  own  State  for  the  purpose  of  t>eing  married  in  the  District  of  i  /\)\>''^' 
Columbia,  and  in  ten  days  thereafter  returned  to  this  State  to  live,  and  I 
have  since  lived  together  as  man  and  wife  in  said  county  of  Augusta. 
The  defendant,  to  sustain  the  issue  on  his  part,  proved  that  he  and  the 
said  Mahala  Miller  were  married  in  the  District  of  Columbia  on  the  4th 
day  of  November,  1874,  in  accordance  with  the  laws  of  said  district 

1  Ace.  Scott  B.  A.  G.,  11  P.  D.  128  j  Pondafonj  t>.  Johoion,  !  Blotchf.  SI  ;Plullipap. 
Madrid.  83  M«.30a,92  Atl.  lU;  Van  Voorhis  n.  Brintnalt,  86  N.  T.  18;  S.  o.  Sttattnck, 
69  Vt  *03,  3S  Ad.  81.  Coi^a,  Wmi&mi  if.  Dates,  9  Ira.  L.  939 ;  Stull's  EatUe,  183 
Pa.  62S,  39  Att.  16  (hat  see  Van  Siorcli  v.  Griffin,  71  Pa.  340,  not  cited  in  the  later 
om)  ;  Peoiiegar  f.  S.,  87  TeuD.  344.  And  lee  SnccaHion  of  Hemandei,  4S  La.  Aiuk 
HS,  IS  So.461.  — Bd. 

*  Part  of  the  opinioa  is  omined.  —  Ed. 
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The  coart  .  .  .  instructed  the  jury  aa  follows :  "  That  the  s&id  m»i- 
H^e  of  the  defendant  and  said  Mahala  Milter  vaa,  under  the  circura- 
stancea  proven,  but  a  vAin  and  futile  attempt  to  evade  the  lavs  of 
Vii^inia,  and  override  her  well-known  public  policy,  and  is  therefore 
no  bar  to  this  prosecution ;  to  which  opinion  .  .  .  the  defendant,  b^* 
his  counsel,  excepts."  .  .  . 

The  sole  question  submitted  by  this  bill  of  exceptions  for  the  adjadi- 
cation  of  this  court  is,  Whether  the  alleged  marriage  celebrated  in  the 
District  of  Columbia,  "  in  accordance  with  the  laws  of  said  district," 
as  certified  in  tbe  certificate  of  facts,  ie  a  bar  to  tliis  prosecution?  It 
is  conceded  that  a  marriage  in  this  State  between  a  white  person  and  a 
negro  is  void.  It  is  not  only  prohibited  by  tbe  statute  law,  but  pen- 
nlties  are  imposed  for  its  violation.  The  first  section  of  chapter  105, 
Code  1873,  provides  that  "  all  marriages  between  a  white  person  and 
a  negro,  and  all  marriages  which  are  prohibited  by  law  on  account  of 
either  of  the  parties  having  a  former  wife  or  husband  then  living,  shall 
be  absolutely  void  without  any  decree  of  divorce  or  other  l^al  process." 
In  the  same  section  other  raarrit^e  prohibited  by  law  therein  men- 
tioned, are  voidable  only ;  that  is,  declared  to  be  void  only  from  the 
time  they  shall  be  so  declared  by  decree  of  divorce  or  nullity.  These 
are  cases  of  marriages  within  the  prohibited  degrees  of  consanguinity 
or  affinity,  or  where  either  party  was  insane  or  incapable  from  physical 
causes.  Such  marriages  are  void  when  declared  to  be  void  by  decree 
of  divorce  or  nullity,  or  when  the  parties  are  convicted  under  the  third 
section  of  chapter  192,  which  denounces  certain  penalties  f^ainst  mar- 
riages of  parties  within  the  prescribed  d^rees  of  consanguinity  or 
affinity.  But  marriage  between  a  white  person  and  a  negro  is  declared 
by  statute  to  be  absolutely  void  without  any  decree  of  divorce  or  other 
legal  process.  If,  therefore,  the  marriage  had  been  celebrated  in  this 
State  between  Andrew  Kinney,  who  is  a  negro,  and  Mahala  Miller, 
who  is  a  white  woman,  no  matter  by  what  ceremonies  or  solemnities, 
such  marriage  would  have  been  the  merest  noUity,  and  the  parties  must 
have  been  r^arded,  under  our  laws,  as  lewdly  associating  and  cohabit- 
ing together,  and  obnoxious  to  the  penalties  denounced  by  our  statute 
against  this  gross  offence. 

Does  the  marriage  of  the  parties  in  tbe  District  of  Colnmbia,  where 
marriages  between  white  persons  and  negroes  are  not  prohibited,  present 
a  bar  to  this  prosecution  and  put  the  parties  on  any  difterent  footing 
when  arraigned  before  our  tribunals  for  a  violation  of  the  laws  of  this 
State?  It  is  admitted  that  Andrew  Kinney  and  Mahala  Miller  had 
*''"'"'  "'"micU  in  Augusta  Connty,  in  this  State;  that  they  remained  out 
tate  only  ten  days  after  their  marriage,  and  retamod  here,  and 
I  county  is  still  their  domidl. 

plain  to  be  gathered  from  the  whole  record,  if  not  indeed 
1,  that  these  parties,  knowing  they  oould  enter  into  no  valid 
B  contract  in  this  State,  went  to  the  city  of  Washington  for 
pose  of  evading  the  statute  law  of  this  State ;   were   there 
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married,  and  io  a  few  days  retaraed  to  this  State.    Tbey  never  changed 
nor  designed  to  change  their  doniiciL     It  was  here  then;  it  is  here 

The  important  question,  and  one  of  first  impression  in  this  State,  is : 
Does  the  marriage  in  the  District  of  Columbia,  made  inJVaudem  iegit 
Qt  this  State,  protect  the  parties  in  a  prosecution  in  this  State  for  a 
violation  of  its  penal  laws  in  tliis  most  important  and  vital  branch 
of  criminal  Jarisprudence,  affecting  the  moral  well-being  and  social 
order  of  this  State?  Must  the  lex  loci  contractus  or  the  lex  domicilii 
prevail? 

There  can  be  no  donbt  as  to  the  power  of  everj'  country'  to  make 
laws  regulating  the  marriage  of  its  own  subjects ;  to  declare  who  may 
marry,  how  they  may  marry,  and  what  shall  be  the  l^;a1  consequences 
of  their  marrying.  The  right  to  regulate  the  institution  of  marriage ; 
to  classify  the  parties  and  persons  who  may  lawlblly  marry;  to  dissolve 
the  relation  by  divorce ;  and  to  impose  such  restraints  upon  the  relation 
as  the  laws  of  God,  and  the  laws  of  proprietj-,  morality,  and  social 
order  demand,  has  been  exercised  by  all  civilized  governments  in  all 
ages  of  the  world. 

It  is  tnuated,  however,  by  the  learned  counsel  for  the  plaintiff  in 
error,  in  the  ingenious  and  able  argument  which  he  addressed  to  this 
court,  that  conceding  the  power  of  every  State  and  country  to  pass 
such  laws,  yet  they  never  act  extraterritorinl,  but  must  be  confined, 
with  rare  exceptions,  to  such  marriages  as  are  contracted  and  consum- 
mated within  the  State  where  they  are  prohibited.  He  invokes  for  bis 
client  in  this  case  the  rule  laid  down  by  Jurists  and  text-writers,  that 
"  a  marriage  valid  where  celebrated  is  good  everywhere." 

This  is  undoubtedly  the  general  rule.  But  there  are  certain  excep- 
tlone  to  this  general  rule,  and  while  in  its  application  and  the  affirm- 
ance of  certain  exceptions  thereto,  there  was  for  a  long  time  much 
confusion  in  the  authorities  and  conflict  in  the  cases,  I  think  it  may 
now  be  afllrmed  that  there  are  exceptions  to  this  general  rule  as  well 
established  and  authoritatively  settled  as  the  rule  itself^  .  .  . 

Whatever  oonfiict  of  authority  there  may  have  been  on  this  subject, 
it  may  now  be  affirmed,  since  the  decision  of  Brook  v.  Brook,  9  U.  L. 
C-  198,  that  in  England,  a  marriage  prohibited  by  law  in  that  country, 
between  parties  domiciled  there,  and  declared  by  act  of  Parliament  lo 
be'  absolutely  void,  is  invalid  there  no  matter  where  celebrated.  In 
tKiTcountry  tUesame  doctrine  is  affirmed  in  North  Caroliua,  Louisiana, 
and  Tennessee.  See  Williams  v.  Oates'  ex'or,  5  Ired.  E.  635  ;  State 
V.  Kennedy,  76  North  Car.  251 ;  State  v.  Ross,  76  North.  Car.  242 ; 
10  La.  Ann.  411,  Dupre  v.  Boulad's  ex'or. 

Whenever  the  question  has  arisen  in  tlie  Sontbem  St^«B,  It  baa  been 
held  that  a  marriage  between  a  white  person  and  a  negro,  although 
the  marriage  be  celebrated  in  a  State  where  such  marriages  are  not 

1  The  court  lien  died  8tot7,  ConSict  of  Law*  j  IIS  tBiook  v.  B(gok,  S  H.  L.  C. 
198.  —  En. 
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prohibited,  is  iroidJn  the  State  of  the  domiciL  and  when  they  go  to 
another  State  temporarily,  and  for  the  purpose  of  evading  the  law,  and 
return  to  their  domicil,  such  marriage  is  no  bar  to  a  crimiDal  proaecu- 
&D.  And  such  ia'the  law  of  thia  State.  It  is  now  so  declared  \>y 
statute.  See  Sesa.  Aots  of  1877-8.  The  statute,  however,  was  passed 
after  the  marriage  of  the  parties  in  this  case.  But  without  such  statute, 
the  marriage  was  a  nullity.  It  was  a  marriage  prohibited  aod  declared 
'*  absolutely  void."  It  was  ooDtrary  to  the  declared  public  law, 
founded  upon  motives  of  public  policy,  —  a  public  policy  afiSrmed  for 
more  than  a  century ;  and  one  apon  which  social  order,  public  morality, 
and  the  best  interests  of  both  races  depend.  This  unmistakable  policy 
of  the  legislature,  founded,  I  think,  on  wisdom  and  the  moral  develop- 
ment of  both  races,  has  been  shown  by  not  only  declaring  marriage 
between  whites  and  negroes  absolutely  void,  but  by  prohibiting  and 
pnnisbing  such  unnatural  alliances  with  severe  penaltieB.  The  laws 
enacted  to  further  and  aphold  this  declared  policy  would  be  fbtile  and 
a  dead  letter  if  in  fVaud  of  these  salutary  enactments,  both  races  might, 
by  stepping  across  an  imaginary  line,  bid  defiance  to  the  law,  by 
immediately  returning  and  insisting  tliat  the  marriage  celebrated  in 
anoUier  State  or  country  should  be  recognized  as  lawful,  though 
denounced  by  the  public  law  of  the  domtcil  as  unlawful  and  absolutelj' 
void.  No  State  will  permit  its  citizens  to  violate  its  laws  by  such 
evasions.  B^t  the  law  of  the  domicil  will  govern  in  such  case,  and 
when  they  return,  tUey  will  be  subject  to  all  its  penalties,  as  if  such 
marriage  had  been  celebrated  within  the  State  whose  public  law  they 
have  set  at  defiance. 

There  is  one  American  case  which  is  directly  opposed  to  the  principles 
herein  declared,  the  facts  of  which  are  precisely  the  same  as  in  the  case 
before  us.  It  is  the  case  of  Mcdway  v.  Needliam,  16  Mass.  R.  157, 
which  was  strongly  relied  on  by  the  learned  counsel  for  the  plaintiff 
in  error  as  authority  to  govern  this  case.  But  I  think  that  case  is 
not  supported  by  authority  nor  grounded  on  any  sound  principles 
of  law.  That  was  the  case  of  a  marriage  between  a  white  person  and 
a  negro.  The  parties  were  domiciled  in  Massachusetts,  whose  laws 
at  that  time  prohibited  such  marriages.  They  went  into  Rhode  Island, 
where  such  marriages  were  lawful,  were  there  married,  and  returned 
to  Mass ach use tta.  The  Supreme  Court  of  that  State  held  the  marriage 
to  be  valid,  and  declared,  in  an  elaborate  opinion,  that  "  a  marriage 
which  is  good  by  the  laws  of  the  country  where  it  is  celebrated,  is  valid 
in  every  other  country  ;  and  although  it  should  appear  that  the  parties 
went  into  another  State  to  contract  such  marriage,  with  a  view  to  evade 
the  laws  of  their  own  country,  the  marri^e  in  the  foreign  country  will 
nevertheless  Ik  valid  in  the  country  in  which  the  parties  live." 

In  commenting  on  this  case,  the  lord  chancellor,  in  Brook  v.  Brook 
supra  (219),  says:  "I  cannot  think  it  is  entitled  to  much  weight,  for 
the  learned  Judge  admitted  that  be  was  overruling  the  doctrine  of 
Huberus  and  other  eminent  juiists ;  he  relied  on  decisions  in  which 
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tfae  forms  only  of  celebrating  the  marriage  in  the  country  of  celebration 
and  the  country  of  doinicil  were  different ;  and  he  took  the  distinction 
between  cases  where  the  absolute  prohibition  of  marriage  ie  forbidden 
on  motives  of  policy,  and  where  the  marriage  is  prohibited  as  being 
conU-ary  to  religion  on  the  ground  of  incest  I,  myself,  mast  deny 
the  distinction.  If  a  marriage  is  absolutely  prohibited  in  any  country 
as  being  contrary  to  public  policy  and  leading  to  social  evils,  I  think 
that  the  domiciled  inhthitanta  of  thut.  f^nnt.rv  r-Hnnr^f,  hf  p°.^;ttf(j,  hy 
passing  Ihe  frontier  and  entering  another  State  in  which  the  marriage 
is  not  prohibited,  to  celebrate  a  marriage  forbidden  by  their  own  State, 
and  immediately  returning  to  their  own  State,  to  inaiat  on  their 
marriage  being  recognized  as  lawful." 

Lord  Cranwortb,  referring  to  the  same  case,  said:  **I  also  concur 
entirely  with  my  noble  and  learned  ftiend  that  the  American  decision 
of  Medway  v.  Needham,  cannot  be  treated  as  proceeding  on  sound 
principles  of  law. 

"The  province  or  State  of  Massachusetts  positively  prohibited  by  its 
laws,  OS  contrary  to  public  policy,  the  marriage  of  a  mulatto  with 
a  white  woman ;  and  on  one  of  the  grounds,  pointed  out  by  Mr.  Story, 
such  a  marriage  ought  certainly  to  have  been  held  void  in  Massacbu' 
setts,  though  celebrated  in  another  province  where  such  marriages  were 
lawful." 

With  SDch  condemnation,  from  so  high  a  source,  of  thia  decision 
as  authority,  and  when  it  is  opposed  by  the  decisions  of  our  sister 
Southern  States  above  referred  to,  and  conti-ary  to  sound  principles  of 
law,  I  think,  though  a  case  exactly  in  point  upon  its  facts,  it  can  have 
but  little  weight  in  forming  our  Judicial  determinaUon  of  the  qaestion 
before  UB  in  this  case. 

There  is  another  American  case  also  relied  on  by  the  connsel  for  the 
plainUfT  in  error  for  the  doctrine  titat  "  a  marriage  valid  where  cele> 
brated  is  valid  everywhere."  It  is  a  Kentucky  case,  Stevenson  r.  Gray, 
reported  in  17  B.  Monr.  B.  193.  That  was  a  maniage  between  a 
nephew  and  his  uncle's  wife.  Such  a  marriage  was  probibit«d  in  Ken< 
tucky,  but  not  in  Tennessee.  The  parties  went  into  Tennessee,  and 
were  there  married  and  returned  to  Kentucky.  It  was  held  that  the 
marriage  was  valid  in  Kentucky.  But  it  is  to  be  noted  that  such 
marriages  are  not  declared  by  the  Kentucky  statute  absolutely  void,  but 
voidable  only  —  that  is,  to  be  avoided  by  Judgment  of  a  district  court 
or  court  of  qoarterly  sessions.  The  reasoning  of  the  judge  who  de- 
livered the  opinion  of  the  court  in  that  case,  shows  that  he  treats  the 
case  of  a  marriage  voidable  only,  and  not  ipso  facto  void.  If  such 
marriage  has  been  declared  absolutely  void  by  the  Kentucky  atatnte, 
the  decision  of  the  court,  no  doubt,  would  have  been  different 

In  the  seventh  edition  of  Story's  Conflict  of  Laws,  p.  178,  the 
•ditor  adds  a  section  in  which  he  says :  The  limitation  deflned  by  Lord 
Campbell,  chancellor,  in  Brook  v.  Brook,  is  certainly  characterized  by 
great  moderation  and  good  sense ;  that  while  the  form  of  the  contract. 
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the  rites  sod  ceremonies  proper  or indiapeusable  for  its  due  celebration, 
are  to  be  governed  by  the  laws  of  the  place  of  the  contract  or  of  cele- 
bration, the  essentials  of  the  contract  depend  upon  the  lex  domicilii, 
the  law  of  the  country  in  which  the  parlies  are  domiciled  at  the  time  of 
the  marriage,  and  in  which  the  matrimonial  residence  is  contemplated. 
Hence,  if  the  incapacity  of  the  parties  is  such  that  oo  marriage  could 
I>e  solemnized  between  them  .  .  .  and,  without  cbanging  their  domicil, 
they  go  into  some  other  country  where  no  such  limitation  or  restriction 
exists,  and  there  enter  into  the  formal  relation  with  a  view  to  return 
and  dwell  in  the  country  iu  which  such  marriage  is  prohibited  by  posi- 
tive law,  it  is  but  proper  to  say  that  a  proper  self-respect  (of  the  State 
or  goTerament  in  prohibiting  such  a  marriage)  would  seem  to  require 
that  the  attempted  evasion  would  not  be  allowed  to  prevail. 

I  have  thns  considered,  at  length,  the  authorities,  English  and 
American,  on  this  question,  because  it  is  one  of  flrst  impression  in 
this  court,  and  because  it  is  a  question  which  materially  affects  public 
morality,  social  order,  and  the  best  interests  of  both  races.  The 
public  policy  of  this  State,  in  preventing  the  intercommingling  of  the 
races  by  refusing  to  legitimate  marriages  between  them,  has  been  iUus- 
trated  by  its  legislature  for  more  than  a  century.  Every  well-organized 
society  is  essentially  interested  in  the  existence  and  harmony  and 
decorum  of  all  its  social  relations.  Marriage,  the  most  elementary  and 
useful  of  all,  must  be  regulated  and  controlled  by  the  sovereign  power 
of  the  State.  The  purity  of  public'  morals,  the  moral  and  physical 
development  of  both  races,  and  the  highest  advancement  of  our 
cherished  Southern  civiUzation,  under  which  two  distinct  races  are  to 
work  out  and  aooomplish  the  destiny  to  which  the  Almighty  has  as- 
signed them  on  this  continent — all  require  that  they  should  be  kept 
distinct  and  separate,  and  that  connections  and  alliances  so  unnatural 
that  God  and  nature  seem  to  forbid  them,  should  be  prohibited  by 
positive  law,  and  be  subject  to  uo  evasion. 

Upon  the  whole  cose,  I  am  of  opinion  that  the  marriage  celebrated 
in  the  District  of  Columbia  between  Andrew  Kinney  and  Mahala  Hiller, 
though  lawful  there,  being  positively  prohibited  and  declared  void  by 
the  statutes  of  this  State,  is  invalid  here,  and  that  said  marriage  was 
a  mere  evasion  of  the  laws  of  this  State,  and  cannot  be  pleaded  in  bar 
of  a  criminal  prosecution  here. 

If  the  parties  desire  to  maintain  the  relations  of  man  and  wife,  they 
must  change  their  domicil  and  go  to  some  State  or  country  where  the 
laws  rect^nize  the  validity  of  such  marriages. 

Upon  the  whole  case,  I  am  of  opinion  that  there  is  no  error  In  the 
judgment  of  tlie  circuit  court  affirming  the  Judgment  of  the  oonnty 
court,  and  that  both  be  affirmed  by  this  court 

The  other  Judges  concurred  in  the  opinion  of  Christian,  J. 

Judgment  affirmed.  * 
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DE  BAUFFBEMONT  v.   DE  BAUFFEEMONT.    5 
CouBT  or  Parib.     1876:   Court  of  Cabbatiom.     1878. 
lBq>orted  DaOm  Jvritprudata,  1878,  U  1 ;  1S78,  L  301.] 

HEtnuETTA  Vai^cmtike  DE  RiQiTBT,  couDtess  of  Caramau-Cbiniay, 
Be^iao  by  birth,  married  the  Prince  de  BauSremoat,  a  French  subject. 
By  a  JQdgmeat  of  tiie  Civil  Tribunal  of  the  Seine,  April  7,  1874, 
rendered  upon  the  petition  of  Mme.  de  BanfiVemoot,  and  conOmied 
by  a  Judgment  of  the  Court  of  Paris,  Aug.  1,  1874,  a  Judicial  separa- 
tion was  decreed  between  the  sponses.  Afterwards,  on  May  3,  187fi, 
lime,  de  Baaff^mont  became  naturalized  witliout  her  husband's  au- 
thorizatloD,  in  the  German  duchy  of  Saze-Altenbnrg.  Then,  taking 
advantage  of  the  German  law,  which  admits  divorce,  and  it  would  seem 
considers  Catholic  spouses  judicially  separated  as  divorced,  she  married, 
on  October  24,  1675,  before  the  officer  of  civil  status  at  Berlin,  the 
Prince  de  Bibesco,  a  Roumanian  snbjeot  The  Prince  de  Bauffremont, 
before  the  Tribunal  of  the  Seine,  began  this  action  to  have  declared  nnll 
the  marriage  and  the  act  of  natnralizatdon  of  which  we  have  spoken. 
This  petitioD  was  granted  by  a  Judgment  of  March  10,  1876.'  The 
Princess  de  Bauffrsmont  appealed. 

The  Coubt.  Henrietta  Valentine  do  Riquet,  countess  of  Caraman- 
Cbimay,  Belgian  by  birth,  became  French  accoiding  to  Article  12  of 
the  Civil  Code,  by  her  marriage  with  the  Prinoe  de  Banfftremont,  a 
subject  of  France.  Since  judicial  separation  relaxes  without  destroy- 
ing the  tie  of  marriage,  tiie  judgment  of  separation  pronounced  in 
France  upon  her  demand  could  not  make  her  lose  the  nationality 
which  she  had  acquired;  she  remained  French  since  she  remained  tli« 
wife  of  the  Prinoe  de  BauSremont.  Granting  tbM  she  is  f^ed  from 
the  duties  of  cohabitation,  and  that  fVom  this  relative  fVeedom  one 
may  conclude  (reserving  the  right  to  consider  motives  and  circum- 
stances) that  she  has  the  power  of  choosing  a  domicil  wtiere  she 
pleases,  even  in  a  foreign  country,  it  does  not  follow  that  she  may 
likewise,  of  her  own  will  without  her  hnaband's  authoriiiation,  change 
her  nationality.  The  French  law,  which  has  become  her  statute  per- 
sonal, remains  always  fixed  to  her  person,  and  follows  her  wherever  she 
fixes  her  residence  or  her  domicil.  The  necessity  of  her  hoBband's 
authorization,  except  in  simple  acta  of  administering  her  property, 
is  a  legal  one,  as  a  result  of  the  power  with  which  the  husband  remains 
invested  an«r  a  Juditnal  separation.  The  change  of  nationality  forms 
,  no  exception ;  all  the  more  where,  as  in  this  case,  the  wife  attempts 
it,  by  favor  of  a  foreign  law  not  her  own,  as  a  means  of  I^ally  chang- 
ing her  judicial  separation  into  a  divorce  against  her  husband's  will 


I  The  jml^ment  of  th«  Tcibnotl  of  the  Seine,  and  part  of  (be  ct 
MtioD  of  procedure,  are  omitted.  —  Ed. 
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&nd  against  the  provisioQs  of  the  law  of  Fraooe.  Supposing  this 
foreign  iiaturalizatioo  possible,  the  effect  of  it  would  be  immediately 
annulled  bj'  the  marriage,  still  existing,  which  would  impose  her 
husbaud's  nationality  on  her ;  she  would  therefore  have  changed  her 
nationality  only  to  i-egain  at  the  same  moment  (at  least  in  the  view 
of  the  law  of  France,  by  which  we  are  governed)  that  which  she  bad 
vainlj-  tried  to  shake  ofiT. 

If  the  act  of  naturalization  in  question  should  be  regarded  as  an 
act  of  public  law  which  a  foreign  State,  making  use  of  its  sovereiga 
rights,  is  free  to  accomplish,  independently  of  marital  authorization, 
we  must  at  the  same  time  recognize  that  the  question  relative  to 
the  personal  capacity  of  the  woman,  as  a  married  woman,  to  contract 
a  second  marriage  before  the  dissolution  of  the  first,  is  put  beyond  the 
power  of  her  domicil  to  afl^ct  it.  No  effect  can  be  made  on  the  prior 
rights  of  the  husband,  a  third  party,  by  this  act  of  naturalization; 
which  consequently  cannot  be  set  up  against  him,  no  matter  what  its 
regularity  and  force,  by  the  law  of  the  foreign  State,  may  be  in  other 
respects.  The  French  courts  cannot  consider,  either  to  declare  the 
act  valid  or  null,  the  reasons  of  reciprocal  respect  due  between  the 
two  sovereignties. 

It  matters  little,  in  fact,  whether  this  naturalization  could  regularly 
take  effect  either  with  or  without  the  husband's  consent  Even  if  he 
had  given  express  authority  to  his  wife,  she  could  not  be  permitted 
to  invoke  the  law  of  the  State  where  she  had  obtained  her  new 
nationality,  to  avoid  ttie  application  of  the  French  law,  which  alone 
governs  the  effect  of  the  marriage  of  its  subjects,  and  declares  the 
tie  indissoluble.  It  !s  a  question  of  the  most  solemn  and  important 
of  contracts,  which  not  only  cannot  be  broken  against  the  will  of  one 
of  the  contracting  parties,  but  never  even  by  the  mutual  consent  of  the 
spouses.  The  Princess  de  Bauffremont  would  vainly  have  acquired 
by  ber  own  will  a  foreign  nationality ;  her  husband,  remaining  French, 
would  vainly  have  given  her  express  authority  to  do  so.  The  recipro- 
cal character  and  the  indissoluble  tie  of  msrriage  prevent  in  boIJi  cases 
that  either  the  wife  alone  or  even  both  spouses  together  (which  is  not 
the  case  here)  should  elude  the  provisions  of  public  order  of  the  French 
law  which  governs  them. 

For  these  reasons,  the  Judgment  appealed  from  is  amended  so  far  as 
it  declared  null  the  act  of  naturalization  of  May  3,  1875,  which  should 
only  be  declared  incapable  of  being  set  up  against  the  husband;  in 
other  respects  the  Judgment  is  confirmed. 

Mme.  de  Bauffremont  appealed. 

The  Cockt.  .  .  .  The  judgment  appealed  from  was  not  called  upon 
to  decide,  and  did  not  decide,  upon  the  regularity  and  legal  force, 
in  Germany  and  according  to  Gierman  law,  of  these  acts  done  at  the 
sole  will  of  the  appellant.  Taking  only  the  point  of  view  of  the  French 
law,  which  in  fact  determines  the  question  and  is  binding  on  the 
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parties,  it  dedded  Hut  even  bad  she  been  authorized  by  her  husband, 
the  appellant  could  not  invoke  the  law  of  the  State  wbere  she  had 
obtained  a  new  nationslitj',  by  favoc  of  which,  tranarormed  from 
her  condition  of  woman  separated  from  ber  husband  to  that  of  one 
diTorced,  she  couid  elude  the  French  law,  which  alone  governs  the  effect 
of  the  marriage  of  French  subjects  and  declares  the  tie  indissoluble. 

Adopting  the  findings  of  tiie  judges  of  first  instance,  it  has  also 
recited  that  the  appellant  solicited  and  obtained  this  new  nationality 
not  to  exercise  the  rigjits  and  fulfil  the  duties  which  would  be  hers  in 
establishing  her  domicll  in  the  State  of  Saxe-Altenburg,  but  with  the 
sole  purpose  of  escaping  the  prohibitioua  of  the  French  law  by  con- 
tracting a  second  marriage,  and  then  abandoning  the  new  nationality 
as  soon  as  it  had  been  acquired. 

In  deciding  in  these  circumstances  that  acts  thus  done  in  fraud  of 
the  French  law  and  in  despite  of  obligations  previously  contracted  in 
France  could  not  be  set  up  against  the  Prince  de  Bauffremont,  the 
judgment  appealed  from  was  given  in  conformity  to  the  principles 
of  the  French  law  on  the  indissolubility  of  marriage,  and  violated  no 
prorisione  of  law  as  alleged  by  the  appeal 

Jppeal  diemiMed. 


PEINCE   FREDEBICK  OF    SATN-WIITGENSTEIN-SATN   v.  b 

PRINCESS   LUDWIG. 

Reichsobricht.    1880. 

[BtpsrUd  3  EiUtdaduiigai  dn  Radageritiit,  CiviUaeMen,  145.] 

Prince  Ludwio  of  Sayn-Wittgenstein-Ssyn  married  in  the  year 
1867  Maria  Lilienthal,  daughter  of  the  banker  Lilienthal  of  Beriin. 
The  marriage  was  celebrated  on  December  6,  1867,  at  Versoiz,  la 
the  Canton  of  Geneva,  by  a  civil  act,  followed  in  France  by  a  religious 
marriage.  After  the  death  of  Prince  Lndwig  without  issue,  in  1876, 
Prince  Frederick,  his  brother,  brought  this  action  against  the  widow 
in  the  court  at  Ehrenbreitstein,  praying  that  the  defendant  might  be 
enjoined  from  any  longer  bearing  the  title  of  Princess  Sayn-Wittgen- 
atein-Sayn,  and  fh>m  using  the  coat  of  arms  of  the  princely  family  of 
Wittgenstein. 

The  plaintiff  based  his  case  on  the  ground  that  his  brother  and 
himself  belonged  to  the  high  nobility,  and  to  the  Prussian  peerage, 
while  the  defendant  was  of  the  lower  bni^ber  class ;  the  marriage  of 
bis  deceased  brother  with  her  was  therefore  a  misalliance  (Uissheirat) 
according  to  the  family  laws  of  the  Wittgensteins,  as  well  as  according 
to  the  doctrines  of  the  German  lav  and  of  the  law  of  the  order  of 
prinoea.    As  a  result,  the  defendant  did  not  enter  into  the  rank  and 
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oondition  of  her  husband,  and  bad  not  the  right,  which  depends  upon 
membership  in  the  family,  to  use  the  title  and  the  arms. 

The  defendant  maintained  that  the  law  of  the  Cautou  of  Genera, 
in  which  her  husband  took  up  bis  domicil  with  her  after  the  celebra- 
tion of  the  marriage,  should  be  applied.* 

The  defendant  was  condemned  in  the  Court  of  f^rst  Instance,  ac- 
cording to  the  plaintiff's  prayer,  and  the  deoision  was  affirmed  by  the 
Appellate  Court  at  Amsberg.  The  defendant  appealed  from  this  judg- 
ment ;  but  the  appeal  was  rejected  by  the  Relchsgericht  for  the  fol- 
lowing reasons. 

The  Court.  In  agreement  with  tiie  Judge  of  First  Instance  the 
Appellate  Court  held  that  for  the  decision  of  tiiis  suit  the  Swiss  law, 
that  is,  the  existing  law  of  the  Canton  of  Genera,  did  not  apply,  but 
the  German  law  of  the  Order  of  Princes.  This  application  is  entirely 
correct.  Whether  we  should  agree  with  the  raasons  pnt  forward  by 
the  judges  below  we  need  not  decide ;  nor  need  we  further  examine 
the  appellant's  arguments  against  them,  since  their  application  in  the 
present  case  ariaea  ttom  the  special  nature  of  the  priuciples  here 
brought  in  questiou,  without  considering  what  principles  one  should 
r^ard  as  Aindamental  for  the  decision  of  questions  involving  the  con- 
flicts of  laws  with  regard  to  questjons  of  status  and  family  law. 

The  late  husband  of  the  defendant,  Prince  Ludwig  of  Sayn-Wittgen- 
atcin-Sayn,  belonged  without  doubt  to  the  high  nobility  of  Germany 
and  to  the  Prussian  peerage.  For  the  establishment  of  his  legal  rela- 
tions generally,  as  for  the  decision  of  the  question  with  what  person 
be  may  contract  a  marriage  having  full  civil  effects,  the  special  prin- 
ciples would  be  applied  which  are  established  in  the  law  of  the  Order 
of  Princes  for  the  high  nobility,  the  independent  provisions  of  the 
family  law  of  the  Wittgensteins  and  the  common  prince-law  of  Ger- 
many. These  principles  are  in  their  subject  and  in  their  historical 
development  not  of  a  territorial  but  of  a  personal  nature,  and  deter- 
mine the  decision  of  the  legal  rights  of  peers  without  regard  to  their 
present  domicil,  even  if  it  be  outside  Germany.  The  State  of  Prussia 
decrees  to  the  peer,  wherever  he  is  domiciled,  as  part  of  and  along  with 
his  peerage,  the  common  German  prince-law  and  the  special  law  of 
peerage  as  a  personal  law.  This  is  a  substantial  incident  of  peerage, 
and  neither  Article  14  of  the  German  Constitution  nor  the  ro.^al 
Prussian  statutes  regulating  the  legal  rights  of  peers  make  them  de- 
pendent on  domiciL  Even  should  the  foreign  State  in  which  a  Pma- 
sian  peer  has  established  hie  domicil  not  recognize  the  special  or  ithe 
common  German  prince-law  as  bis  personal  law,  the  Prussian  State 
cannot  refuse  this  recognition.  For  the  Prussian  courts  in  determining 
the  legal  rights  of  members  of  the  princely  family  of  Sayn-Wittgen- 
Btein-Sayn  the  existing  prince-law  of  that  house  governs,  eqaolly 
whether  the  member  in  question  has  established  his  domicil  in  Ger- 
many or  in  a  foreign  country.  For  the  deci^on  of  the  question,  what 
1  Onlj  so  mach  of  tb«  case  m  conesrai  thli  groand  of  defenM  it  girea.  —  Kd. 


»Google 


BECT.  HI.]  ANOKTMOPS.  103 

were  the  effects  of  tbe  mamBge  contrscted  by  the  defbndsnt  with  her 
late  busbaod,  it  therefore  seems  to  bo  of  no  importanco  whether  the 
latter,  who  at  the  time  of  his  marriage  wae  a  Prussian  sutiject,  had 
his  domicil  in  Geneva  or  in  Prussia.  .  .   . 

If  inquiry  is  made,  what  consequeDces  the  marriage  of  a  member 
of  the  high  nobility  irith  a  woman  of  tbe  buigher  class  has,  there  can 
be  no  doubt  that  such  a  marriage,  so  far  as  the  ordinary  legal  pre- 
emptions go,  is  a  complete,  true  marriage.  These  consequences,  how- 
ever, do  not  extend  to  all  civil  relations ;  and,  in  particular,  the  wife 
here  does  not  enter  into  the  rank  of  her  husband,  but  retains  her 
former  rank.  She  does  not  participate  in  the  privileges  of  her  hus- 
band's rank ;  she  is  not  empowered  to  use  the  princely  or  ducal  title 
and  arms  as  a  sign  and  representation  of  her  husband's  rank  and 
posiUoD  and  the  appurtenances  of  a  family  of  the  high  nobility. 


ANONYMOUS.     0 
BziCBSGsaiCBT.     1887. 

[Reported  42  Seaffert't  Anhia,  303.] 

PrrrnOH  for  nullity  of  marriage.  Tbe  parties,  both  Germiui,  the 
husband  a  Proteatant  and  the  wife  a  Catholic,  had  been  married  in 
Buenos  Ayres,  where  they  were  temporarily  resident,  by  a  German 
Evangelical  minister,  tbe  requirements  of  tbe  Argentine  Code  not 
having  been  complied  with.^ 

The  Coitrt.  In  the  Appellate  Court  a  new  ground  of  complaint 
was  added,  that  the  marriage  had  not  been  celebrated  in  tbe  form  re- 
quired by  the  law  of  the  place  of  celebration,  namely,  Buenos  Ayres ; 
tbe  fact  being  that  it  had  indeed  been  consecrated  by  the  resident 
pastor  of  tbe  German  Evangelical  congregation,  but  had  not  been  cele- 
brated directly  afterward  before  the  competent  Catholic  priest.  This 
ground  of  complaint  also  was  properly  rejected  by  the  Court  of  Appeal. 
It  is,  to  be  sure,  laid  down  by  some  writers  that  a  marriage  contract 
can  be  properly  completed  only  in  the  form  prescribed  by  tbe  law  of 
the  place  of  celebration,  (d.  g.  by  von  Sicherer,  Personenstand  und 
EheschliessuDg,  p.  349;  von  Fricdberg.  Kirchenrecht,  2d  ed.  §  156, 
p.  349)  ;  but  this  opinion,  although  it  has  become  valid  for  marriages 
entered  into  within  German  territory  by  a  positive  enactment  in  §  41  of 
the  Retch Bgesetzes.  February  6.  1875,  does  not  agree  with  the  princi- 
ples of  the  common  law  in  regai-d  to  the  local  sovereignty  of  principles 
of  law.  According  to  these  the  proposition  loots  regit  arAum  is  valid 
also  in  the  case  of  a  marriage  contract :  this,  however,  allows  according 
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to  the  prfiTailing  viev,  wfaiob  is  also  adopted  by  the  Reichsgericht 
(Entsob.  i.  328;  xiv.  184),  not  only  the  application  of  the  forn)  pre- 
scribed at  the  place  of  the  legal  action,  bat  at  the  same  time  conc-ur- 
rently  the  form  of  the  law  wbich  is  otherwise  decisive  of  tlie  action 
in  question.  Therefore  it  is  properly  assumed  that  the  marriage  may 
be  legally  contracted  either  in  the  form  of  the  place  of  celebration  or 
in  that  of  the  place  which  is  decisive  for  the  personal  relations  of  the 
man.  Von  Bar,  loternat.  Kecbt,p.324  ff. ;  Stobbe,  Deutschea  Privatr. 
(2d  ed.)  I.  S  31,  p.  222  ff. ;  Dernburg,  Preusa.  Privatr.  I.  §  :27 ;  UI.  S  4, 
and  Pand.  I.  S  48,  p.  106. 

This  place  is  (according  to  the  common  law  of  Germanj'  as  held  by 
the  Reichsgericht,  in  i^reement  with  the  prevailing  doctrine)  Um 
domloil  of  the  husband.  He  who  will  attack  as  null  an  actaally 
existing  marriage  entered  into  in  a  foreign  country  on  account  of 
a  legal  defect  of  form  of  celebration  must  above  all  things  distinctly 
allege  under  the  sovereignty  of  what  taw  the  husband  personally  stood 
at  the  time  of  the  marriage.  In  other  words,  he  must  aver  either 
where  he  at  that  time  had  his  domicil ;  or  if  (according  to  the  law 
specialty  deciding  the  question)  not  residence  but  nationality  should 
govern  the  ca^e,  then  to  what  State  the  husband  at  the  time  owed 
allegiance.  When,  as  in  the  present  case,  no  averments  whatever  are 
made  upon  this  point,  the  Judge  who  has  to  decide  the  petition  for 
nullity  (who  according  to  sectJODS  568  and  13  of  the  Code  of  Procedure 
is,  for  married  parties  who  live  within  the  German  empire,  always  the 
judge  of  the  present  domicil  of  the  man,  or  in  case  of  doubt  every 
Judge)  has  to  apply  his  own  law.  Here  it  is  applied  as  the  law  which 
is  concurrent  with  the  lex  hei  actus  in  governing  questions  of  form, 
according  to  the  meaning  of  the  rule  locus  regit  actum.  As  a  result 
of  this,  the  application  by  the  Oberlandesgericht  of  the  law  wbich  at 
the  time  of  the  marriage  prevailed  at  Hamburg,  was  clearly  Justified ; 
though,  it  is  true,  the  reason  given  in  the  judgment  appealed  from,  — 
namely,  that  the  Judge  in  the  case  of  suits  for  nullitj'  of  marriage  and 
for  divorce  must  always  apply  only  bis  own  law,  —  was  subject  to 
serious  doubt. 

Furthermore,  the  assumption  of  the  Appellate  Court  that  by  the 
marriage  of  the  parties  in  1864,  in  Buenos  Ayres,  by  ihfl  resident 
Evangelical  pastor,  the  requirements  of  the  Inw  iben  prevailing  in 
Hamburg  as  to  the  form  of  the  marriage  contract  were  satisfied,  is 
in  agreement  with  the  deciding  principles  of  law.  The  Grst  point  was 
correctly  laid  down,  that  it  was  eufflcient  in  Hamburg,  as  a  chiefly 
Protestant  State,  if  a  mixed  marriage  between  a  Protestant  man  and 
a  Catholic  woman  was  entered  into  only  in  the  form  of  the  common 
German  Protestant  church  law ;  and  forther,  it  is  wholly  beyond  a 
doubt  that  according  to  Protestant  church  law  the  validity  of  the 
marriage  contract  is  not  dependent  upon  the  fact  that  be  was  the 
proper  offlciatiug  clergyman  (which  here,  by  the  way,  la  not  alleged), 
bat  the  marriage  by  any  settled  minister  was  enough.    At  any  rate, 
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a  valid  marri^e  may  be  celebrated  by  oDe  who  is  not  deprived  of  the 
right  to  this  fliDction  by  the  law  of  the  place  of  bis  Beulement ;  and 
there  was  no  such  deprival  by  the  Argentine  law,  «ooordiiig  to  the 
whole  spirit  of  it«  provisions  on  this  subject. 


LHERUITE  V.  CHOISI.    0 
Civil  Tkibdnal  of  the  Seine.    1890. 
[BtperUd  27  Cluiut,  350.} 

The  Tbibcnal.  Od  the  14tb  of  September,  1869,  Cbaries  Alexis 
Choiai,  an  adult  thirty  years  of  age,  married  Mrs.  Josephine  Verheydt- 
Deveux  before  a  justice  of  the  peace  of  the  parish  of  Lafayette,  in  the 
State  of  Louisiana ;  and  on  the  12th  of  June,  1895,  he  had  this  union 
celebrated  by  a  religious  service  at  Bay  Saint-Louis  (America) ;  but 
this  marriage  was  not  preceded  in  Fiance  by  the  publications  reqnired 
by  articles  63  and  170  of  the  Civil  Code.  Of  this  union  on  April  12, 
1890,  one  daughter  was  born,  Hermance-Augustine,  called  Lucy. 
Charles  Alexis  Choisi  died  on  June  19,  1897,  at  Pearlington,  in  the 
State  of  MiseiBsippi.  Hie  aisters,  Mmes.  Lhermite  and  Huau,  have 
brought  gainst  his  widow  an  action  to  liave  his  marriage  declared 
null  as  clandestine,  and  oonsequently  to  liave  hia  daughter  excluded 
from  the  succession  to  hia  mother,  Mme.  Choisi. 

It  is  not  denied  that  the  marriage  of  Charles  Alexis  Choisi  was  cele- 
brated according  to  the  accustomed  forms  in  the  country  where  it  took 
place.  The  suit  for  nullity,  according  to  the  terms  of  the  demand,  was 
based  only  on  the  violation  of  Article  170  of  the  Civil  Code.  French* 
men  may  marry  abroad  on  condition  of  making,  in  France,  the  pnb- 
Ucationa  prescribed  by  onr  Code ;  it  is  necessary  to  discover  the 
punishment  for  breach  of  this  condition  in  order  to  reach  the  proper 
solution  of  tUs  case.  The  spouses  not  having  fblfiUed  the  condition, 
are  evidently  subject  to  the  penalty  established  by  Article  192,  that  is, 
a  fine  iu  proportion  to  their  fortune ;  but  does  it  also  follow  that  the 
marriage  is  null  ?  In  questions  of  marriage,  nullity  is  not  to  be  declared 
by  implication ;  hence  in  the  absence  of  an  express  provision  attaching 
the  penalty  of  nullity  to  the  failure  to  observe  a  formality  that  does  not 
go  .to  the  essence,  it  is  not  permissible  to  annul  a  contract  so  solemn. 
Article  170  provides,  it  is  true,  that  the  marriage  shall  be  valid  if  it 
was  preceded  by  publication,  but  it  does  not  expressly  pronounce  it 
null  if  this  condition  is  not  fulfilled,  and  one  cannot  infer  it  by  an 
arguoient  a  conCrario.  Consequently  the  mere  omission  of  publicatiou 
in  France  does  not  cause  nullity  of  a  marriage  celebrated  abroad. 

It  would  not,  however,  be  the  same  if  the  spouses,  in  omitting  the 
publication  tn  France,  had  the  purpose  of  keeping  their  union  concealed 
from  the  eyes  of  the  French  public.      It  nppcnrs  by  the  statement 
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of  their  Gftse  at  the  hearing  that  the  plaintiffs  rely  upon  this  clandes- 
tinity;  and  moreover  it  alone  can  give  them  a  cause  of  acUou  by 
Article  191,  since  no  text  gives  collaterals  the  right  to  rely  on  the  mere 
failure  to  carry  ont  Article  170.  Under  these  conditions  it  is  proper 
to  consider  whether  the  circumstances  which  preceded,  accompanied, 
and  followed  the  celebration  of  the  marriage  in  question  show  on  the 
part  of  the  spouses  the  fixed  intention  to  perpetrate  a  fraud  on  their 
oatioDal  law. 

It  is  shown  by  the  documents  in  the  case  that  Choisi  left  France  in 
1884,  to  establish  himself  in  America^  with  the  consent  of  his  father, 
who  furnished  him  tbe  money  for  his  journey  and  continued  for  several 
years  to  send  him  aid.  He  found  a  situation  in  Louisiana,  where  he 
flxed  his  principal  establiabment  After  that  Madame  Vcrheydt- 
Devenx,  with  whom  he  had  lived  in  concubinage  at  Paris  since  1882, 
came  to  join  htm.  Furthermore  it  is  proved  that  Choisi  before  being 
married  by  a  public  official  to  Mme.  Deveux,  in  1869,  carried  oDt 
formalities  which  show  that  the  intention  of  marriage  had  been  duly 
published.  He  seems  to  have  done  the  same  before  the  religious  cere- 
mony of  Jane  12, 1895.  Finally,  np  to  the  deatii  of  Choisi  the  spouses 
had  possession  of  a  status  that  conformed  to  their  act  of  marriage  ;  and 
the  child,  the  Issue  of  their  union,  appears  always  to  have  been  treated 
as  a  legitimate  child. 

It  results  fVom  tiie  evidence  stated  that  Choisi  certainly  did  not 
leave  France  with  the  purpose  of  marriage,  to  escape  the  provisions  of 
the  French  law.  At  the  time  of  the  marriage  he  had  long  lived  in 
Louisiana,  and  had  not  preserved  a  domictl  in  France.  His  nuion, 
surrounded  bj'  the  formalities  required  in  that  country,  was  not  clan- 
destine, and  in  the  ej'es  of  every  one  gave  him  at  once  the  quality  of 
legitimate  husband  of  Mme.  Verheydt-Deveux.  Under  these  circum- 
stances it  is  impossible  to  find  that  Choisi,  who  had  reached  the  age 
when  be  could  marry  without  his  mother's  consent,  had  the  fixed  inten- 
tion, in  filing  to  have  actes  retpectueux  notified,  of  concealing  his 
marriage  from  the  Frendi  public,  and  of  perpetrating  a  fraud  upon  his 
national  law  ;  above  all,  since  that  law  does  not  pronounce  the  nullity  of 
a  marriage  contracted  by  a  son  in  defiance  of  the  provisions  which  re- 
quire actea  reipectueux. 

In  such  a  situation  the  tribunal  would  commit  an  inconceivable 
excess  of  rigor,  in  spite  of  the  serious  wrongs  of  Choisi  toward  his 
family,  if  it  allowed  an  action  which  would  do  so  profound  an  injury  to 
the  status  of  a  young  girl,  a  minor,  who  has  up  to  this  time  enjoyed 
the  privileges  of  a  legitimate  child. 

For  these  reasons  declares  Mmes.  Lhennite  and  Huau  and  their 
husbands  proper  parties  to  sue,  but  their  suit  not  maintainable ;  and 
dismisses  the  suit  with  costs.  ^ 

1  Aee.  as  Clune^  IMS  (BmHela,  8  D«c  '9%).  Where  a  desire  to  evftde  ths  nUiotud 
law  it  shown,  Che  marriage  ii  invnlid.  SI  Clnnet,  1074  (Anatrio,  36  Apr.  '91} ;  36 
Clnnet,  TW  (^ila,  3  Marcb,  '98).— Ed. 
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SECTION  IV. 

LEOtTIIUCT  AND   LDOTTIOS. 


SHAW  V.   GOULD.    C> 
House  or  Lobds.     1808. 
[HqMrtarf  Law  Btparlt,  3  Englith  anJ  Iritk  ApptaU,  U.] 

JoHK  Wilson,  of  Stenaon,  in  the  county  of  Derby,  madfi  bis  will, 
dated  the  27th  or  Febmary,  1832  (duly  executed  to  pass  real  estate), 
aod  after  directing  p33'ment  of  debts,  etc.,  bequeathed  to  trustees  one 
moiety  of  his  persoual  estate  in  trust  for  his  great-nieoe,  Elizabeth 
Hicknon,  for  her  life,  and  after  her  death  upon  certain  trusts  for  the 
benefit  of  her  child,  or  children,  or  issue ;  and  ia  case  ahe  should 
not  bare  any  child  or  issue,  upon  trost  for  his  nephew,  Ambrose 
Moore,  hie  executors,  etc.  He  devised  his  real  estate  to  trustees 
during  the  life  of  his  great-nfece,  Elizabeth  Hickson,  for  her  separate 
use,  remainder  to  the  trustees  for  500  years,  to  raise  portions  for  her 
younger  children,  and,  subject  thereto,  to  the  first  son  of  the  body  of 
the  testator's  said  great-niece  lawfully  begotten,  and  the  heirs  of  his 
body,  etc.,  remainder  to  every  otiier  eon  of  the  body  of  bis  said  great- 
niece  lawfully  begotten,  and  his  heirs  successively,  etc.,  remainder  to 
tiie  use  of  the  daughters  of  Elizabeth  Hickson  lawfiilly  begotten,  as 
tenants  in  common  in  tail,  remaiudcr  to  the  use  of  Ambrose  Moore 
for  life,  remainder  to  his  first  and  other  sons  in  tail. 

On  the  10th  of  June,  1828,  Elizabeth  Hickson,  being  thea  about 
atxteen  years  of  age,  was  induced  by  the  tVaud  of  a  person  named 
Buxton,  to  contract  a  marria^  with  him.  The  marriage  was  never  con- 
aammated,  and  for  his  fraudful  act  Buxton  waa  indicted,  and  convicted, 
and  sentenced  to  three  years'  impnsonment.  No  formal  dissolution  of 
this  f^ndulently  procured  marriage  ever  took  place,  and  in  December, 
1838,  a  formal  deed  of  separation  was  executed  by  Buxton  in  consider- 
ation of  a  snm  of  money  then  paid  to  him,  and  of  the  grant  of  an 
annuity  for  life.  Id  1844,  a  Mr.  John  Shaw,  who  was  then  studying 
for  admission  to  the  English  Bar,  addressed  proposals  of  marri^e  to 
the  lady,  who,  notwithstanding  what  had  passed,  still  continCied  to  be 
called  Elizabeth  Hickson,  and  his  proposals  were  favorably  receive<], 
but  it  was  doubted  whether  any  lawful  marriage  could  take  place 
l>etween  them  until  that  which  had  once  been  solemnized  with  Buxton 
was  formally  dissolved. 

Buxton,  after  undergoing  his  sentence,  had  cohabited  In  the  county 
of  Derbj'  with  one  Sarah  Lant.  A  suit  for  a  divorce  on  the  ground  of 
adultery  was,  ia  June,  1844,  instituted  by  Elizabeth  Buxton,  or  Hick- 


,v  Google 


108  SHAW   V.   GODLD.  [CHAP.  VL 

BOD,  in  tiie  Arches  Court  of  Canterbury,  but  was  not  persevered  witb. 
Negotiations  were  tben  opened  with  Buxton  to  induce  him  to  go  to 
Scotland  for  a  time  necessary  to  give  the  Scotch  ooarts  Jnrisdiotion 
in  a  divorce  suit  These  negotiations  resulted  in  an  agreement  that 
Buxton  should  go  to  Scotland,  and  remain  there  a  certain  time.  He 
was  to  receive  £40  for  his  expenses  :  in  case  he  should  be  divorced  he 
was  to  receive  £250  within  three  months  from  the  death  of  a  peraoa 
named  in  the  agreement,  with  interest  thereon  until  that  time ;  this 
sum  "  to  be  forfeited  if  he  gave  or  caused  to  be  given  such  information 
as  would  be  prejudicial  to  the  divorce."  He  was,  on  the  divorce  beiag 
pronounced,  to  receive  a  farther  sum  then  in  the  hands  of  the  ladj''8 
trustees,  to  retain  bis  annuity,  and  if  he  had  to  stay  in  Scotland  more 
than  eight  weeks  he  was  to  receive  £!>  a  week  in  addition.  At  the 
end  of  November,  1S44,  Buxton  went  to  Scotland,  and  took  up  bi» 
residence  first  at  Dumfries,  and  then  at  the  neighboring  vill^  of 
New  Abbey,  where  he  continued  until  the  end  of  January,  1845.  On 
the  16th  of  January,  1845,  he  was  served  with  a  summons  in  a  suit 
for  a  divorce  issued  out  of  the  Court  of  Session,  at  Edinbui^h,  at  the 
suit  of  Elizabeth  Buxton.  This  snitwas  not  prosecuted  to  a  decree, 
but  another  was  commenced  in  November,  1840,  to  which  Buxton  put 
in  defences  that  he  and  his  wife  were  natives  of  England,  that  the 
marriage  was  English,  that  the  proper  domicil  of  the  parties  was 
England,  and  that  the  Scotch  court  had  no  junsdiction  to  pronounce 
a  divorce.  The  court,  however,  proceeded  with  the  suit,  in  which  a 
decree,  declaring  the  marriage  dissolved  on  the  ground  of  adultery, 
was  pronounced  in  March,  1846. 

In  June,  1846,  John  Shaw  and  Elizabeth  Hickson  were  in  dae  form 
married  in  Scotland.  Mr.  Shaw,  instead  of  returning  to  England  and 
coming  to  the  English  Bar,  became  an  advocate  at  tiie  Bar  of  Scotland, 
and  was  thenceforth  domiciled  in  that  country.  He  resided  in  that 
country  up  to  the  time  of  his  death,  which  hsppeued  in  Septooiber, 
1852.  Buxton,  who  had  at  once  returned  to  England,  pre-deceased 
him  by  several  months.  There  were  tliree  children  of  this  union,  the 
appellants  in  the  present  case.  Mrs.  Shaw  died  on  the  28th  of  July, 
1863. 

On  the  Srd  of  July,  1865,  the  appellants,  by  their  next  friend, 
presented  a  petition  to  the  Lord  Chancellor,  praying  for  maint«nance 
out  of  the  trust  funds  which  had  been  paid  into  court  under  the 
Trustee  Relief  Act  On  the  14th  of  March,  1865,  Ambrose  Moore, 
and  other  parties,  claming  to  be  interested  in  these  funds  in  case  the 
appellants  should  be  declared  not  entitled  to  them,  presented  a  petition 
In  the  nature  of  a  cross-petition,  setting  forth  their  own  claims,  and 
denying  those  of  the  appellants,  alleging  that  the  appellants  were  not 
the  children  lawfully  begotten  of  the  said  Elizabeth  Hickson,  for  that 
she  still  continued  the  wife  of  Buxton,  the  divorce  from  him  having 
been  obtuned  by  collusion,  and  being  in  itself  inv&Ud  for  the  purpose 
of  dissolving  an  English  marriage. 
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The  two  petitions  came  od  together  for  hesriDg  before  Vice-Gban- 
cellor  Kiadersky,  who,  on  the  7th  of  December,  1865,  made  an  order 
refusing  the  petition  of  the  ftppelianta,  and  directing  that  the  funda  in 
oonrt  should  be  applied  for  the  benefit  of  the  reapondents.  This  was 
the  order  appealed  against.^ 

LoBJ>  GaA.t<woitTH.  ...  If  the  paitiea  in  tliis  cue  had  been  Scotch, 
and  not  English,  and  if  all  which  occurred  had  occurred  not  in  England 
but  in  Scotland,  there  would,  I  presume,  have  been  do  question  on  the 
subject.  If  Thomas  Buxton,  being  a'domiciled  Scotchman,  had  married 
in  Edinburgh,  Elizabeth  Hickson,  being  a  domiciled  Scotchwoman,  and 
afterwards,  while  their  Scotch  domicil  continued,  she  had  obtained  a  de- 
cree of  divorce  in  the  Court  of  Session,  and  then  had  married  John  Shaw, 
the  issue  of  that  marriage  would  certainly  have  been  legitimate.  The 
argument  of  the  appellants  is,  that  the  consequence  must  be  the  same, 
though  the  parties  were  at  the  time  of  the  first  marriage  domiciled  in 
England,  and  were  married  there.  Tlie  question,  it  is  contended,  is, 
whether,  when  the  second  marriage  was  contracted,  the  parties  to  it 
had  the  capacity  to  contract  marriage ;  in  other  worda,  whether  the 
effect  of  the  divorce  was  to  enable  them  to  enter  into  a  valid  contract 
of  marriage,  which,  but  for  ihe  divorce,  they  certainly  could  not  have 
entered  into.  The  whole,  therefore,  turns  on  the  validity  of  the 
divorce.  Now,  the  law  of  Scotland  seems  clear  that  a  residence  in 
Scotland  for  forty  days  makes  that  country'  the  domicilium  foH  of 
any  person  so  residing  in  the  country,  in  which,  for  the  purposes  of 
litigation,  he  is  to  be  treated  as  being  domiciled.  And  it  is  assumed 
that  this  is  true  whatever  be  the  nature  of  the  litigation  ;  that  it  holds 
equally  in  oases  the  decision  in  which  may  involve  the  personal  status 
of  those  who  may  claim  through  the  litigant  parties  ;  so  also  where  it 
is  a  mere  dispute  between  the  litigant  parties  themselves.  Taking 
this,  however,  to  be  the  undoubted  law  of  Scotland,  the  question  is, 
whether  that  principle  is  one  which  this  country  is  bound  to  recognize. 
I  think  it  is  not. 

The  facts  of  this  case  do  not  raise  the  question  as  to  what  would 
have  been  the  status  of  these  children  if  Buxton  and  Elizabeth  Hick- 
son,  though  married  at  Manchester,  had  always  been  Scotch  persons, 
and  bad  always  lived  in  Scotiand ;  or  even  what  it  would  have  been 
if,  before  the  proceedings  for  the  divorce,  Buxton  had  actually  bona 
fide  quitted  England  permanently-,  and  established  himself  in  Scotland, 
so  as  to  have  acquired  a  Scotch  domicil  for  all  intents  and  purposes. 
It  may  be  that  in  these  circumstances  the  courts  |of  this  country  would 
recognize  the  status  of  these  children,  so  as  to  entitle  them,  after  the 
death  of  their  mother,  to  the  fiind  given  to  her  children;  which  qp 
doubt  must  be  construed  as  meaning  her  legitimate  children.  But  on 
that  point  I  express  no  opinion.  .  .  . 

The  important  differences  on  the  subject  of  marriage  and  divorce 

which  exist  in  the  different  parts  of  the  United  Kingdom  often  give 

1  ArgnnMiita  of  cohiimI  snd  parts  of  the  opinJODi  are  omitted.  —  Ep. 
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rise  to  perplexing  difficulties,  and  exhibit  r  state  of  oar  law  little 
creditable  to  us.  But  tiieae  difficulties  make  it  more  than  usually  in- 
cumbeut  od  those  who  have  to  administer  the  law  to  take  care  that 
wherever  a  clear  line  has  been  drawn  by  Judicial  decision  the  course 
which  it  has  marked  out  should  be  rigidly  followed.  Now,  whatever 
be  the  difiiculttea  in  such  cases  as  the  present,  I  think  the  doctrine 
that  no  divorce  in  Scotland  resting  merely  on  a  Jbrvm  domicilii,  had, 
at  all  events  before  the  passing  of  our  English  Divorce  Act  in  1857, 
any  effect  in  England  on  the  validity  of  an  English  marriage,  is  es- 
tablished on  the  highest  authority.  .  .  .* 

These  cases  clearly  decide  the  one  now  before  tiie  House,  for  if  the 
first  marriage  here  was  not  dissolved  there  ooold  not  have  been  a 
second  marriage.  Till  the  first  was  dissolved  there  was  no  capacity 
to  contract  a  second.  If  after  the  second  marriage  Buxton  and 
Elizabeth  had  again  cohabited,  and  there  had  been  issue,  tiiat  issae 
would  certainly  have  been  legitimate  by  the  law  of  England,  and  it 
cannot  be  argued  t^at-the  issue  of  both  unions  could  share  together. 

The  view  which  I  take  of  this  case  relieves  me  from  the  necessity 
of  considering  whether  the  resort  to  Scotland  for  the  purpose  of  the 
divorce,  and  the  arrangements  made  among  the  parties  for  bringing 
about  that  object,  were  or  were  not  of  such  a  character  as  to  taint 
the  whole  of  the  proceedings  with  fraud  ;  I  am  not  at  all  satisfied  that 
they  were,  but  1  am  glad  to  be  relieved  from  the  necessity  of  deciding 
on  such  a  ground. 

There  is  only  one  farther  observation  which  I  decide  to  make ;  it  is 
this :  In  saying  that  the  Scotch  courts  have  no  power  to  dissolve  an 
English  marriage  where  the  parties  have  only  gone  to  Scotland  for  the 
purpose  of  obtaining  there  a  domicUium  fori,  I  do  not  mean  to  express 
any  opinion  as  to  what  might  be  the  effect  of  a  divorce  so  obtained 
considered  merely  as  a  Scotch  question.  In  the  anomalous  state  of 
our  laws  relating  to  marriage  and  divorce,  it  may  be  that  such  a  pro* 
ceeding  may  be  valid  to  the  north  of  the  Tweed,  but  invalid  to  the  south. 
And  1  am  painfully  sensible  of  the  inconveniences  which  may  result 
from  such  a  state  of  the  law.  But  it  must  be  for  the  l^islature  to  set  it 
right.  The  anthoriUes  seem  to  me  to  show  clearly  that  whatever  may 
be  the  Just  decision  of  the  Scotch  courts  in  such  a  case  as  the  present, 
on  this  subject  of  divorce  according  to  Scotch  law,  it  is  one  in  which 
this  country  cannot  admit  any  right  in  them  to  interfere  with  the  in- 
violability of  an  English  marriage,  or  with  any  of  its  incidents.  To 
do  so  would  be  to  allow  a  prejudice  to  English  law  to  be  created  by 
the  decisions  of  what,  for  this  purpose,  we  must  call  &  foreign  law, 
^us  going  beyond  what,  in  the  pas8(4$e  cited  from  Huber,  any  coantiy 
is  called  on  to  do- 

On  these  short  grounds  I  am  of  opinion  that  there  was  no  fonndation 
for  this  appeal,  and  I  move  your  Lordships  that  it  may  be  dismissed. 

>  Lord  Cnsworth  here  dted  LoIIbt's  Cue,  R.  &  R.  !3T,  S  Cl.&F.  seTj  Codw^'b 
Beuler,  3  Bagg.  Ecc  639 ;  Dolphin  v.  Bobino,  T  U.  U  C.  390.  —  Es. 
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Lord  Cbrlmsfobd.  .  .  .  Whether  tho  appellants  answer  the  de- 
scriptions respectivel;  of  *'  son  lawfully  begotten,"  and  of  "children," 
depends  upon  whether  their  parents  were  lawfliUy  married;  and  this 
again  depends  npon  the  effect  of  a  divorce  in  Scotland  dissolving  the 
marriage  of  their  mother  with  Thomas  Buxton  in  England.  .  .  . 

V ice-Chancellor  Kiuderslej,  in  giving  bis  judgment  against  the 
validity  of  marriage,  said,  ^'  that  to  assert  the  validity  of  the  Scotch 
divorce,  upon  which  alone  the  validity  of  the  marriage  with  Shaw 
depends,  is  to  assert  that  the  Court  of  Session  is  not  bound  by  the 
principle  of  international  law ;  that  all  questions  as  to  the  vaUdity,  or 
incidents,  or  consequences  of  a  marriage,  are  to  be  decided  according 
to  the  tee  loci  eorUractua,  i,  e.,  the  law  of  the  couotiy  where  it  was 
eolemnized." 

But  in  a  suit  for  a  divorce  tiie  validity  of  the  marriage  is  not  in 
qaeation,  and  the  violation  of  the  marriage  contract  can  hardly  be 
called  one  of  the  "  incidents"  or  "consequences"  of  it.  If  a  divorce 
is  to  be  regarded  as  a  remedy  for  the  breach  of  the  matrimonial  con- 
tract, it  is  a  general  principle  of  international  law  that  all  remedies 
depend  upon  the  lex  fori,  and  not  on  the  lex  loci  contradu*. 

A  question  of  greater  difficulty  which  has  been  ai^ed  in  this  case 
is :  What  is  the  effect  of  a  Scotch  divorce  upon  an  English  marriage, 
where  the  married  parties  do  not  afterwuds  become  domiciled  in 
Scotland,  nor  have  resorted  thither  with  the  design  of  invoking  the 
Jurisdiction  of  the  court,  but  where,  happening  to  be  in  the  country, 
one  of  them  applies  for  and  obtuns  a  decree  of  divorce  ? 

Since  the  decision  in  Lolley's  Case  the  courts  of  Scotland  have 
from  time  to  time  asserted  and  exercised  a  Jurisdiction  to  dissolve 
marriages  which  have  taken  place  in  England,  and  elsewhere  than  in 
Scotland,  where  the  parties  to  them  had  acquired  no  permanent  domi- 
cil  in  that  country,  but  had  merely  continued  there  a  suffluient  Ume 
to  give  the  courts  Jurisdiction.  These  cases  have  never  been  ap- 
pealed  to  this  House,  so  as  to  raise  the  question  of  the  validity  of  such 
divorces  in  a  form  to  require  your  Lordships  to  decide  npon  the  exist- 
ence of  the  Jurisdiction  according  to  the  principles  of  Scotch  law.  I 
Gbnnot,  therefore,  subscribe  to  the  c^inioo  expressed  by  my  noble 
and  learned  Mend,  Lord  Cranwortb,  in  Dolphin  v.  Robins,  "  that  it 
most  be  taken  now  as  clearly  established  that  the  Scotch  court  has 
no  power  to  dissolve  an  English  marriage  where  the  parties  are  not 
really  domiciled  in  Scotland. " 

But  whatever  opinion  may  be  ultimately  entertained  as  to  the  extent 
of  the  power  of  the  Scotch  courts  to  dissolve  English  marriages,  the 
validity  of  the  divorce  of  the  appellants'  mother  fh>m  Buxton  cannot 
be  admitted,  if  it  was  obtained  by  concert  or  collusion.^  .  .  ■ 

It  is  possible  that  the  Scotch  courts  might  not  have  entertained  the 

same  view  of  the  question  of  collnsion  whi|^  I  have  formed.    But 

even  if  they  had,  it  appears  froiD  the  evidence  of  the  Scotch  advocates 

1  Lord  ClielmBlord  beld  tli«  dirorce  collniiT*.  —  Ed. 
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produced  in  this  case  that,  according  to  the  law  or  Scotland,  reduction 
of  a  decree  of  divorce  upon  the  ground  of  collusion  canaot  be  pro- 
nounced after  a  year  and  a  day  fVom  tiie  date.  I  suppose,  therefore, 
that  the  Scotch  courts  would  sustain  the  decree  of  divorce,  and  would 
bold  the  subsequent  marriage  to  be  valid  if  they  were  brought  ioto 
question  before  them.  The  counsel  for  the  appellants  therefore  con- 
tend that  the  decree  of  divorce  being  irreversible,  the  marriage  of  the 
parents  of  the  appellants  was  valid,  and  the  status  of  legitimacy  of 
the  appellants  being  established  in  Scotlaad  must  be  rect^uized 
everywhere. 

They  farther  ai^ued  that,  even  assuming  the  marriage  to  be  invalid, 
the  appellants  might  sUll  be  legitjmate.  They  ground  this  argument 
upon  the  law  of  Scotland,  "  which''  (according  to  the  evidence  of  tbe 
Scotch  advocates,  to  whom  I  have  previously  referred),  "  from  con- 
siderations of  expediency  and  humanity,  adopted  the  rule  of  the  canon 
law,  which  recognized  the  legitimacy  of  children  born  of  a  putative 
marriage,  —  that  is,  a  marriage  regular  and  solemn  in  point  of  form, 
but  null  in  law,  because  of  the  existence  of  an  impediment  such  as 
tbe  prior  existing  marriage  of  one  of  the  parties,  both  or  either  of  tbe 
parties  being  ignorant  of  the  existence  of  the  prior  marriage." 

The  authority  of  text  writers  was  referred  to  upon  this  point,  all  of 
whom  confine  the  ignorance  which  renders  children  of  a  void  marriage 
legitimate  to  ignorance  of  some  fact  by  the  parents.  In  the  present 
case  there  was  uo  fact  l}earing  on  the  validity  of  the  second  marriage 
unknown  to  either  of  the  parties  to  it  They  drew  their  conclusions 
from  known  facts,  and  acted  apon  their  own  judgment  as  to  the 
correctness  of  the  advice  given  them  upon  the  subject  of  the  decree 
of  divorce.  Although  they  may  have  proceeded  b<ma  ficU  upon  this 
advice,  still  their  case  is  not  brought  within  the  principle  of  the  law  as 
laid  down  botb  by  tbe  evidence  and  in  the  text  writers,  as  the  igno- 
rance imputed  is  not  of  fact,  but  of  law. 

But  if  a  constructive  legitimacy  of  this  kind  would,  under  the  cir- 
cumstances, have  arisen  in  Scotland,  I  cannot  think  that  we  could  be 
bound  to  recognize  it  so  far  as  to  qualify  the  offspring  of  a  void  mar- 
riage to  take  under  the  description  of  "  cliildren  "  in  an  English  will. 

My  opinion  in  this  case  is  founded  entirely  upon  (be  peculiar  cir- 
cumstances attending  it;  tbe  first  marriage  having  taken  place  in 
England  between  parties  having  an  English  domicil  which  they  never 
changed,  and  the  divorce  in  Scotland  having  been  obtained  by  pre- 
concerted arrangement,  the  parties  resorting  in  the  Scotch  courts  for 
tbe  sole  purpose  of  making  it  instrumental  to  the  attainment  of  their 
objects.  If  this  does  not  amount  to  coUuaion  in  the  sense  in  which 
that  term  appears  to  have  been  employed  in  some  cases  of  this  de- 
scription, I  do  not  think  that  the  tribunals  of  this  country  can  r^ard 
a  divorce  thus  obtained  as  binding  on  their  judgment  It  seems  to 
me  that  this  case  cannot  be  distinguished  from  that  of  Dolphin  v. 
Boblna,  7  H.  L.  C.  390,  decided  by  your  Lordships,  where  the  vatidity 
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of  a  will  made  in  Franco  depended  npon  the  effect  of  a  Scotch  divorce 
upon  an  English  nutniage.  In  that  case  there  wae  an  agreement  be- 
tween the  married  parties  to  procure  a  divorce  in  Scotland,  and  the  hus- 
band was  to  receive  £12,000,  which  was  to  be  forfeited  in  case  he  sliouM 
by  false  or  insufflcient  evidence  prevent  the  divorce  being  obtained  (for 
so  I  interpret  the  ambiguous  and  inaccurate  language  of  the  memoran- 
dum upon  tliat  subject).  It  was  held  that  a  divorce  procui-ed  by  the 
execution  of  this  preconcerted  arrangement  was,  aa  Lord  Kingsdown 
expressed  it,  ' '  mere  mockery,  and  collusion  from  banning  to  end." 

In  that  case  the  husband  was  to  forfeit  the  money  he  was  to  receive 
for  assisting  to  procure  the  divorce  "if  he  should  prevent  its  being 
obtained  by  false  or  insuflcient  evidence."  In  the  present  case 
Buxton  was  to  forfeit  what  he  was  to  receive  "  in  case  he  should  give 
infonnation  prejudicial  to  the  divorce."  I  think  the  cases  exactly 
resemble  one  another. 

Whatever  may  be  the  view  of  the  Scotoh  courts  as  to  the  legitimacy 
of  the  appellants,  your  Ii(»^ships  are  called  upon  to  determine 
whether  they  answer  a  particular  description  upon  principles  of  English 
law,  and  by  the  rules  of  construction  of  an  English  will.  It  is  clear 
that  the  words  "  son  lawfully  begotten  "  and  "  children  "  in  the  will 
in  question  can  apply  only  to  a  legitimate  son  or  to  legitimate  children, 
and  that  the  appellants,  not  having  the  character  of  legitimacy  accord- 
ing to  English  law,  cannot  take  under  these  descriptions. 

The  decree  appealed  from  must  be  affirmed. 

Lord  Wbbtbdrt.  My  Lords,  this  case  depends  on  the  answer  to 
the  question,  whether  a  marriage  solemnized  in  England  between  two 
Er^lish  subjects  domiciled  in  England  at  the  time,  can  be  dissolved  by 
the  decree  of  a  foreign  tribunal. 

According  to  the  institutions  of  England  as  existing  at  the  time  of 
tliQ  allied  divorce,  no  such  decree  could  liave  been  obtained  in  any 
Court,  for  no  forensic  tribunal  existed  in  England  with  Jurisdictjoo  to 
grant  divorces  a  vinculo  matrimonii.  The  foreign  decree  of  divorce 
is  adduced  for  the  purpose  of  determining  a  question  touching  a  right 
of  property  that  has  arisen  in  an  English  court  of  Justice,  and  which 
must  be  decided  by  English  law.  It  is  therefore  a  question  of  English 
law,  and  the  true  inquiry  is :  Does  the  English  law  recognize  and 
admit  the  finality  of  a  foreign  Judgment  divorcing,  a  vinculo  matri- 
monii,  English  sabjecte  who  were  married  in  England?  The  foreign 
decree  may  be  perfectly  valid  and  unimpeachable  within  the  territorial 
Jurisdiction  of  the  Ju(^e  who  pronounced  it.  It  may  there  fix  the 
l^;al  status  of  persons  and  conclude  the  right  and  title  to  property ; 
but  it  may  still  not  be  such  a  sentence  as  by  the  comity  of  nations 
(that  is,  by  the  general  principles  of  Jurisprudence  which  are  recognized 
by  the  Christian  States  of  Europe)  has  an  extraterritorial  effect  and 
authority. 

The  first  ^sential  for  the  validity  of  a  foreign  decree  is,  that  it 
ahould  be  pronounced  by  a  court  of  competent  Jurisdiction  between 
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parlies  who  are  bona  fide  subject  to  that  Juriapradenoe.  In  the 
present  caae  two  English  subjecta  who  had  married  in  England  being 
dflsiroua  of  obtaining  a  divorce,  crossed  the  border  into  Scotland  for 
the  purpose  of  getting  ic  The  wife  sued  the  husband  for  a  divorce  in 
a  court  which  was  competent  to  exercise  Jui-iediction  for  such  a 
purpose  over  those  who  were  subject  to  it  But  could  this  oourt, 
consistently  with  true  principles,  assert  such  Jurisdiction  over  those 
who  were  not  permanently  residing  within  the  limits  of  its  authority? 
I  am  not  looking  at  the  simulated  residence  in  Scotland  with  a  view 
to  holding  the  judgment  collusive,  hut  with  reference  to  the  ques- 
tion wbetber  the  Scotch  court  can  Justly  assert  tiiat  by  such  tempo* 
rary  residence  it  acquired  a  jurisdiction  which  the  coarta  of  another 
country  ought  to  recognize  and  admit.  It  is  perfectly  competent  to 
the  oonrts  in  Scotland  to  fix  a  certain  amount  of  residence  as  the 
condition  for  the  exercise  of  its  jurisdiction,  and  if  that  condition 
be  fulfilled,  it  may  proceed  to  pronounce  a  Judgment  that  will  be  bind- 
ing within  Its  own  boi-ders ;  but  tbat  Judgment  cannot  claim  extra- 
territorial authority  unless  it  be  pronounced  in  acoordanoe  with  rules 
of  international  public  law. 

The  extent  and  limits  of  the  comity  of  nations,  or  of  the  obligation 
which  one  nation  Is  under  to  receive  and  admit  the  Jadgments  of  the 
courts  of  another  country,  are  well  defined  in  one  of  the  axioms  of 
Hnber,  who  says :  "  Bectores  imperiorum  id  comit«r  agunt,  ut  jnra 
cujusque  popuU  Intra  terminos  ejus  exercita,  teneant  ubique  suam  vim, 
quatenus  nihil  potestati  ant  juri  alterius  imperantis  ejusque  cirium 
prsejudicetur."  But  if  the  court  of  a  foreign  country  permits  the 
subjects  of  a  liordering  nation  to  resort  to  it  for  the  purpose  only  of 
getting  rid  of  the  personal  status  and  obligations  of  husband  and  wife, 
which  release  they  cannot  obtain  in  the  courts  of  their  own  country,  it 
is  plain  tbat  such  foreign  court  is  in  reality,  by  its  tribunals,  usurping 
the  rights  and  functions  of  sovereignty  over  the  subjects  of  another 
country  who  still  retain,  and,  as  soon  as  the  purpose  is  answered, 
intend  to  return  to  Uieir  native  country  and  resume,  their  original  posi- 
tion. Can  this  be  done  without  injury  to  the  authority  of  such  border- 
ing power  and  to  the  rights  of  its  subjects? 

Social  rights  depend  in  very  many  cases  upon  the  personal  states 
and  relations  of  individuals ;  that  is  to  say,  upon  the  relation  of  hus- 
band and  wife,  father  and  child,  and  all  the  relations  which  are  conse- 
quent upon  marriage,  and  if  these  relations  as  they  exist  cannot  be 
altered  by  the  tribunals  and  domestic  law  of  the  country  where  they 
were  formed,  are  not  tiie  institutions  of  that  country  prejudiced,  and 
its  subjects  injured,  by  permitting  a  foreign  oourt  to  be  invoked  for 
the  purpose  of  altering  social  rights  and  duties,  which  cannot  be 
changed  under  their  own  laws,  in  their  own  oourta  of  justice? 

It  is  true  that  persons  commorant  in  a  foreign  country,  but  without 
any  intention  of  remaining  there,  are,  whilst  they  are  so  commorant, 
subject  to  the  laws  of  that  countn',  and  must  yield  obedience  to  them ; 
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but  that  is  a  Teiy  different  tbiog  from  a  conntr}-  permittiog  foreignerB 
to  reeort  to  it  for  the  sole  purpose  of  getting  released  from  the  roost 
solemo  of  all  coDtraets,  and  the  most  important  social  obligations. 
Marriage  is  the  very  foundatJoa  of  civil  society,  and  no  part  of  the 
laws  and  inatitutions  of  a  country  can  be  of  more  vital  importance  to 
Its  subjects  than  those  which  regulate  the  manner  and  conditions  of 
forming,  &nd,  if  necessary,  of  dissolving  the  marriage  contract. 

No  nation  can  be  required  to  admit  that  its  doroiciled  subjects  may 
lawfully  resort  to  another  country  for  the  purpose  of  evading  the  laws 
under  which  they  live.  When  they  return  to  the  country  of  their 
domicil,  bringing  back  with  them  a  foreign  Judgment  so  obtained, 
the  tribunals  of  the  domicil  are  entitled,  or  even  bound,  to  reject 
each  Judgment,  as  having  no  extraterritorial  force  or  validity.  They 
are  entitled  to  reject  it,  if  pronounced  by  a  tribunal  not  having  com- 
petent jurisdiction ;  and  they  are  bound  to  reject  it,  if  it  be  an  invasion 
of  their  own  laws  and  polity. 

But  this  right  to  reject  a  foreign  sentence  of  divorce  cannot  rest  on 
the  principle  atated  by  the  Vioe-Cbancellor  in  hia  Judgment,  namely, 
that  where,  by  the  lex  ioci  contraatut,  the  marriage  is  indissoluble,  it 
cannot  bo  dissolved  by  the  sentence  of  any  tribunal.  Such  a  principle 
is  at  variance  with  the  best  established  rules  of  universal  Jurisprudence, 
that  is  to  say,  with  those  mles  wbicb,  for  the  sake  of  general  conven- 
ience and  by  tacit  consent,  are  received  by  Christian  nations  and 
observed  in  their  tribunals.  One  of  these  rules  certainly  is,  that 
questions  of  personal  status  depend  on  the  law  of  actual  domicil 

It  is  said  by  a  foreign  Jurist  of  authority,  Kodenbnrg,  and  bis  works 
are  cited  with  approbation  by  many  recent  writers,  "  Unicum  hoc  ipsa 
rei  natura  ac  necessitas  invezit,  ut  cum  de  statu  et  conditione  hominum 
qnoeritur,  uni  solum  modo  Judici,  et  quidem  Domicilii  universum  in 
ilia  jus  sit  attributum."  This  position,  that  univer»um  jus,  that  is, 
jurisdiction  which  ia  complete  and  ought  to  be  everywhere  recognized, 
does,  in  all  matters  touching  the  personal  status  or  condition  of  per- 
sons, belong  to  the  Judge  of  that  country  where  the  persona  are 
domiciled,  has  been  generally  reoognized. 

The  language  of  Boullenois,  a  French  Jurist  of  authority,  is  to  the  same 
effect.  His  position  is,  that  the  laws  of  a  sovereign  extend  over  persons 
domiciled  viithin  his  territory,  and  over  property  which  is  there  situate. 

That  this  rule  is  one  which  ia  introduced  by  ipsa  rei  natura  ac 
neceaeitae,  is  well  illustrated  and  enforced  by  Lord  Brougham,  in  his 
Judgment  in  the  case  of  Warrender  v.  Warrender. 

ir,  as  is  certain,  the  domicil  of  origin  may  be  effectually  put  off, 
and  a  new  domicil  acquired  by  persons  who  are  uni  Juris,  it  must 
follow  that  such  persons  thereby  become,  to  all  intents  and  purposes, 
subject  to,  and  entitled  to  the  benefit  of,  the  laws  and  institutions  of 
the  adopted  country,  in  like  manner  as  they  were  entitled  and  subject 
to  the  laws  of  the  domicil  of  origin,  and  that  without  becoming  aliens 
Id  their  own  native  country. 
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Mr  Justice  Story,  in  hia  book  oa  ttie  Conflict  of  LawB,  §  205  n., 
dtee  a  Judgment  delivered  by  the  Supreme  Court  at  PeDosjlvaaia,  in 
which,  after  observing  that  a  bona  fide  domicil,  in  ttie  stricteet  seose  oT 
the  word,  waa  essential  to  jurisdiction  to  pronounce  a  divorce  a  vinculo 
matrimonii.  Chief  Justice  Gibson  treats  the  British  teuet  of  perpetual 
allegiance  as  the  root  of  the  English  doctrine  of  the  indissolubility  of  the 
marriage  contract.  I  hardly  need  observe  that  this  is  an  unfounded 
notion,  and  that  the  political  maxim  of  nemo  potest  exttere  patriam, 
which  preserves  the  duty  of  allegiance  notwitlistanding  the  change  of 
domicil,  has  nothing  to  do  with  the  personal  relations  and  rights  of 
British  subjects  under  civil  contracts. 

If  it  were  permitted  by  this  House  to  bo  sapposed  that  the  lair  of 
this  country  waa  to  the  effect  sUted  by  ^e  Vloe-Chancellor,  viz.,  that 
the  lex  loci  contractus  enters  into  and  forms  part  of  the  marriage  cod* 
tract,  so  that  if,  by  the  law  of  the  country  where  the  marriage  is 
solemnized,  and  of  which  the  parties  are  natnral-bom  subjects,  no 
divorce  a  vinculo  can  be  granted,  and  such  marriage  is  everywhere 
indissoluble,  it  would  be  a  conclusion  that  would  lead  to  the  most 
startling  results.  Suppose  two  Roman  Catholics,  who,  having  married 
in  Spain,  afterwards  became  Protestants,  and  are  bona  fide  domiciled 
m  this  country,  where  they  reside  for  years,  could  it  be  held  that  the 
husband  was  bound  by  the  lex  loci  contractus  from  seeking  a  divorce 
from  his  wife  by  reason  of  adultery  committed  during  such  residence? 
On  the  other  hand  suppose  two  Prussian  subjects  married  at  Berlin, 
where  a  divorce  may  be'  obtained  for  incompatibility  of  temper,  could 
they,  on  becoming  domiciled  in  England,  claim  &  divorce  on  such  a 
ground  before  the  tribunals  of  this  country,  where  such  a  ground  of 
divorce  is  not  judicially  rect^nized?  Many  other  cases  might  be  put, 
hut  it  it  is  unnecessary  to  do  so,  for  I  apprehend  there  is  no  substantial 
authority  for  the  position.  In  England,  since  the  Reformation,  mar- 
riage, being  no  longer  a  sacrament,  has  always,  in  theory  of  law,  been 
dissoluble  for  adultery  in  the  wife,  and  for  incestuous  adultery  and 
other  crimes  by  the  husband ;  bnt  until  the  recent  Divorce  Act,  this 
law  was  administered  by  Farliameot  alone,  and  although  the  decision 
of  Parliament  was  in  the  form  of  an  aut  or  privilegium,  and  not  of  a 
judicial  decree,  yet  the  act  was  granted  upon  evidence  proving  that 
the  case  came  within  the  scope  of  certain  established  rules.  This  pro- 
ceeding was  in  spirit  a  judicial,  though  in  form  a  legislative  act.  The 
Justice  of  divorce  waa  recognized,  but  no  forensic  tribunal  waa  in- 
trusted with  the  power  of  applying  the  remedy.  But  the  law  and 
practice  of  Parliament  were  well  known  ;  and,  in  fact,  this  Honse  acted 
OS  a  court  of  justice.  It  cannot,  therefore,  be  correctly  said,  that 
divorce  a  vinculo  matrimonii  was  contrarj-  to  the  principles  and  insti- 
tutions of  this  country.  It  follows  that  the  validity  of  a  foreign 
decree  of  divorce  must  be  ascertained  in  the  same  manner  and  on  the 
same  rules  by  which  the  coaclasive  effect  of  other  foreign  Judgments 
has  to  be  determined. 
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The  poution  that  the  tribuoal  of  a  foreign  coautiy  having  jurindio 
tion  to  dissolve  tbe  marriages  of  its  own  subjects  is  competent  to 
pronounce  a  similar  decree  between  English  subjects  who  were  married 
in  England,  bat  who  before  and  at  tbe  time  of  the  anit  are  permanently 
domiciled  within  the  jurisdiction  of  such  foreign  tribunal,  such  decree 
lieing  made  in  a  bona  fide  suit  without  collusion  or  concert,  is  a 
position  consistent  with  all  the  Englisb  decisions,  although  it'  may  not 
be  consistent  with  the  resolution  commonly  cited  as  the  resolution  of 
the  Judges  in  Lolley's  Case.^  .  .  . 

It  follows  that  the  marriage  of  Hr.  and  Mrs.  Buxton  was  legally 
subsisting  at  the  time  of  the  second  marriage  between  Mrs.  Buxton 
and  Mr.  Shaw ;  and  that  the  second  marriage  was  therefore  void,  and 
the  issue  of  it  cannot  claim  to  be  entitled  by  English  law  to  the  benefit 
of  the  trust  previously  declared  for  the  children  of  Elizabeth  Hickson. 

But  even  if  the  first  husband,  Mr.  Buxton,  had  been  permanently 
domiciled  in  Scotland  before  and  at  the  date  of  tim  decree  for  divorce, 
in  which  case  the  Scotch  courts  might  have  had  Jurisdiction,  I  should 
still  have  been  of  opinion  that  the  decree  was  not  binding,  as  having 
been  collusively  obtained.  But  I  abstain  fh)m  resting  my  Judgment 
npon  this  ground,  because  I  entertain  a  doubt  whether  collusion  could 
be  now  nscd  aa  a  sufficient  reason  for  setting  aside  the  decree  after 
tbe  deaths  of  all  the  parties  to  the  proceeding.  .  .  . 

For  these  reasons  I  am  of  opinion  that  the  decree  of  the  Vice-Chan- 
cellor  was  oorrect,  and  ought  to  be  affirmed. 

Lord  Colonsat.  .  .  .  When  it  is  said  in  unqualified  terms  that  a 
marriage  duly  celebrated  in  England,  according  to  tlie  rites  of  the 
English  Church,  ought  to  be  regarded  and  treated  by  the  courts  of 
other  countries  as  a  contract  involving  the  element  of  absolute  indis- 
solubility as  of  its  essence,  and  ought  not  to  lie  under  any  circum- 
stances dissolved  by  decree  of  a  foreign  court ;  in  short,  that  a  foreign 
court  has  no  power  to  dissolve  an  English  marriage ;  that  is  a  proposi- 
tion in  general  or  international  law,  and  would  require  to  be  maintained 
by  reference  to  recognized  rules  of  international  law,  or  general  princi- 
ples of  Jurisprudence.  But  although  the  proposition  has  been  intro- 
duced into  this  case  it  has  not  been  supported  by  any  such  reference, 
and  I  cannot  assent  to  it  as  resting  on  any  recognized  rule  of  inter- 
national law.  It  appears  to  me  to  involve  more  than  one  fallacy.  It 
assumes  as  a  basis  that  absolute  indiesolability  is  an  inherent  quality 
of  an  Engliab  marriage,  necessarily  attaching  to  it  under  all  circum- 
Btancea.  Then,  building  on  that  basis,  it  assumes  that  as  regards  in- 
temational  law  the  relation  of  husband  and  wife  stands  on  the  same 
footing  as  ordinary  business  contracts,  and,  farther,  it  assumes  that 
the  lex  loci  eontractu»  must  be  the  sovereign  rule  for  determining  all 
questioDS  as  to  the  rights,  duties,  and  obligations  arising  out  of  that 
relation,  and  the  remedy  or  redress  to  be  given  in  the  event  of  either 
party  acting  in  violation  of  the  contract. 

I  Lord  WeEtbUTj  ezaniin»d  LaUe;'s  Case,  I  Ra»,  &  R.  237 ;  Wairender  v.  Wu- 
mideT,  2CL&F.  S6T;  Dolphin  n.  Robma,  T  U.  L.  C.  390.  — En. 
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I  bold  each  aud  all  of  these  asetumptionB  to  be  more  or  less  erro- 
neous. Is  it  sound  that  absolute  indissolubilitj  is  an  inherent  quality 
of  marri^e  when  celebrated  in  England  according  to  the  rites  of  the 
English  Charch?  le  it  so  regarded  even  in  England?  I  have  heard 
DO  aathority  for  that.  .  .  . 

The  fallacies  that  have  lurked  In  undefined  notions  of  the  indissola- 
btlity  of  English  marriages,  and  the  omnipotence  of  the  lex  loci  con- 
tractut,  being  dislodged,  what  are  the  rules  by  which  we  should  be 
governed  in  decidiug  this  case?  Assuming  in  the  meantime  that  the 
case  depends  entirely  on  the  reception  (so  to  speak)  to  be  given  to  the 
foreign  decree  of  divorce,  it  ts  to  be  obser\'ed  that  the  respondents  deny 
tliat  the  decree  is  valid  according  to  the  law  of  the  country  in  which  it 
was  pronounced.  If  we  are  to  go  into  that  inquiry  we  mnst  deal  with 
it  upon  the  evidence,  aud  tbe  evidence,  so  far  as  it  goes,  is  in  favor 
of  the  validity  of  the  decree.  Of  course  I  do  not  include  in  the  evi- 
dence an  opinion  said  to  hs\-e  been  given  by  a  witness,  not  in  this 
cause,  and  which  had  due  reference  to  tbe  question  of  jurisdiction. 

I  therefore  presume  that  we  must  deal  with  the  case  on  the  footing 
that  the  decree  is,  or  may  be,  a  valid  decree  of  divorce  in  Scotlaud. 
Then  why  is  that  decree  to  have  no  effect  given  to  it  in  England? 
not  because  the  English  marriage  was  absolutely  indissoluhle ;  not 
because  the  jtia  ffenCiutn  restrains  the  courts  of  one  country  from 
dissolving  a  marriage  celebrated  in  anotiier  country,  or  holds  that  tiie 
lex  loci  contractus  is  necessarily  imported  in  its  totality  into  whatever 
country  the  parties  may  go  to.  It  must  he  because  the  circumstances 
of  this  case  bring  it  within  some  exception  recognized  in  general  law, 
or  because  the  law  of  England,  irrespective  of  any  niles  of  general  law, 
refuses  to  give  effect  to  such  a  decree.  The  main  feature  of  ihe  case 
in  this  view  is  tbat  the  parties,  at  least  Buxton  the  husband,  being  a 
domiciled  Englishman,  liaviug  no  connection  with  Scotland,  went 
there  for  the  purpose  of  giving  to  the  Scottish  court  jurisdiction  in  tbe 
suit  for  divorce  at  the  instance  of  his  wife.  I  think  that  the  English 
cases  referred  to,  viz.  Lolley's  Case  and  Conway  v.  Beazley,  and  the 
case  of  Dolphin,  are  precedents  to  the  effect  that  the  courts  of  England 
will  not  recognize  a  decree  of  divorce  obtained  under  such  circum- 
stances, and  that,  sitting  in  an  English  court,  I  am  bound  to  respect 
tliese  precedents  so  far  as  they  go ;  and  they  may  be  sufficient  for  the 
decision  of  the  present  case.  At  the  same  time  I  may  be  permitted  to 
say,  that  I  am  not  so  clear  in  my  apprehension  of  the  principle  of 
general  law  on  which  those  decisions  proceeded. 

It  was  said  that  a  foreign  court  has  no  Jurisdiction  in  the  matter  of 
divorce,  nnleas  the  parties  are  domiciled  in  that  country ;  but  what  is 
meant  by  "domioil  7"  I  have  observed  tbat  it  is  designated  some- 
times aa  a  bona  Jide  domicil,  sometimes  as  a  real  domicil,  sometimes 
as  a  complete  domicil,  sometimes  as  a  domicil  for  aB  purpoeee. 
But  I  must,  with  deference,  hesitate  to  hold  that  on  general  principles 
of  jurisprudence,  or  rules  of  international  law,  the  Jurisdiction  to  redress 
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matrimODial  wrongs,  iDclDding  the  granting  or  a  decree  of  divorce  i 
vinculo,  depends  on  there  heing  a  domicil  suuh  as  seems  to  be  im- 
plied in  some  of  these  expreBsions.  Jurisdiction  to  redress  mongs 
in  regard  to  domestiu  relations  does  not  necessarily  depend  on  domicil 
for  all  purposes.  If  the  decisions  to  whicb  1  have  referred  proceeded 
on  the  ground  that  the  resort  to  the  foreign  country-  was  merely  for 
the  temporary  purpose  of  giving  to  the  courts  of  Uiat  country  the 
opportunity  of  dealing  with  the  case  according  to  their  own  law,  and 
thereby  obtaining  a  dissolution  of  the  marriage,  and  that  such  was  the 
object  of  both  parties,  these  decisions  might  be  said  to  derive  support 
from  principles  of  general  law,  on  the  ground  of  being  infraudem  UgU. 
Bat  if  3-0U  pat  the  case  of  parties  reeortiDg  to  Scotland  with  no  such 
view,  and  being  resident  there  for  a  considerable  time,  though  not  so 
as  to  change  the  domicil  for  all  purposes,  and  then  suppose  that  the 
wife  commits  adultery  in  Scotland,  and  that  the  husband  discovers  it, 
and  immediately  ruses  an  action  of  divorce  in  the  court  in  Scotland 
where  the  witnesses  reside,  and  where  bis  own  duties  detain  him,  and 
that  he  proves  his  case  and  obtains  a  decree,  which  decree  is  nnques- 
tiouably  good  iu  Scotland,  and  would,  I  believe,  be  recognized  in  most 
other  countries,  I  am  slow  to  think  that  it  would  be  ignored  in  England 
because  it  had  not  been  pronounced  by  the  Court  of  Divorce  here. 
How  woald  the  Court  of  Divorce  here  deal  with  the  converse  case?  I 
can  flgnre  many  ptiases  in  which  the  question  of  the  efficacy  of  a 
decree  of  divorce  may  present  itself,  and  I  am  unwilling,  in  the  present 
case,  to  go  farther  than  to  say  that  the  oases  referred  to  satisfy  me 
that  Ihe  law  of  England  does  not  acknowledge  the  validity  of  a  decree 
of  divorce  obtained  in  the  circumstances  disclosed  in  this  case. 

There  is  still  another  point  in  the  case  which  has  raised  some  doubt 
in  my  mind.  It  is  this  :  Assuming,  as  we  must  do,  on  the  evidence, 
that,  according  to  the  law  of  Scotland,  the  marriage  of  the  father  and 
mother  of  the  appellants  was  a  valid  marriage,  and  tbej  are  children 
lawfully  procreated  of  that  marriage,  and  so  Id  their  own  country 
Intimate  th>m  their  birth,  is  that  status  to  be  denied  to  them  in  this 
oonntry,  on  the  ground  that  is  here  pleaded?  I  do  not  question  the 
logic  of  the  reasoning  by  which  the  conclusion  has  been  reached,  that 
if  there  were  no  valid  divorce  there  was  an  incapacity  to  marry,  and, 
consequently,  no  valid  marriage.  Bnt  there  was  a  valid  divorce,  and  a 
oapadty  to  marry  in  the  territory,  and  when  Uiat  marriage  has  resulted 
in  the  birth  of  children,  who  have  the  status  of  legitimate  children 
according  to  the  law  of  their  own  country,  are  we  in  reference  to  them 
and  their  rights  to  revert  to  an  inquirj',  at  whatever  distance  of  time, 
as  to  whether  Buxton's  resort  to  Scotland  was,  or  was  not,  for  the 
pnrpose  of  facilitating  the  divorce?  That  has  not  been  directly  de- 
cided in  any  of  the  cases,  —  not  even  in  the  case  of  Yardill,  —  bnt  I 
think  the  cases  tend  in  that  directjon  so  strongly  that  I  cannot,  eape- 
cially  after  the  opinions  now  delivered,  take  npon  myself  to  suggest  a 
doubt  as  to  their  being  the  law  of  England,  although  I  do  not  see  my 


,v  Google 


120  IN   BB   GKOTE.  [cHAP.  VL 

way  to  reconciling  it  with  general  principles  of  Jurisprudence,  or  the 
generally  recognized  rules  of  international  law.  .  .  . 

The  learned  Judge  in  the  ooart  below  refers  to  the  monstrous  con- 
sequences that  would  result  from  recognizing  the  possibility  of  a  man 
■laving  two  lawful  wives,  one  in  England,  and  another  in  some  other 
country.  But  I  think  be  has  failed  to  perceive  that  such  a  state  of 
matters  would  be  promoted  ratbor  tluiD  restricted  by  the  doctrine  of 
absolute  indissolubility,  and  of  tiie  supremacy  of  the  lex  loci  contract'ug, 
while  it  would  not  exist  if  efi^ct  was  given  to  tiie  foreign  decree  of 
divorce.  Order  <^rmed,  and  (qjpeal  diamitaed. 


CouHT  or  Appeal.     13SS. 

[Reporttd  to  Chancery  DisUion,  316.] 

Fdbtheb  CoirsiDBRATiotr.  This  was  an  action  for  the  administration 
of  the  estate  of  Caroline  Emilia  Gi-ove,  a  domiciled  Englishwoman,  who 
died  on  the  29th  of  October,  1866,  at  the  age  of  eighty-eight,  a  lunatic 
and  intestate,  and  possessed  of  considerable  personal  estate. 

In  October,  1867,  as  do  next  of  kin  appeared  to  claim  her  estate,' 
letters  of  administration  were  granted  to  the  Solicitor  to  the  Treasury ; 
and  the  Treasury  shortly  afterwards  took  possession  of  the  estate. 

Two  sets  of  persons  subsequently  set  up  conQicting  claims  to  the 
estate  as  next  of  kin  of  the  intestate,  i.  e.  the  Vaucher  family  and  the 
Falquet  family,  and  this  action  was  brought  by  a  member  of  tiie  funuer 
family  in  1884, 

In  the  course  of  the  proceedings  an  inquiry  was  directed  as  to  who 
were  the  next  of  kin  of  the  intestate,  and  evidence  was  gone  into  from 
which  it  appeared  that  both  the  Vaucher  family  and  the  Falquet  family 
claimed  through  the  same  man,  Uarc  Thomegay,  and  the  same  woman, 
Martha  Fowia,  under  the  following  circumstances :  — 
f.)  Marc  Thomegay,  who  was  the  grandfather  of  the  intestate,  was 
born  in  Geneva  of  Swiss  parents,  in  the  year  1712,  and  there  was  no 
question  that  hie  domicil  of  origin  was  Geneveae.  On  the  ISth  of 
August,  1728,  he  was  received  as  a  burgess  of  Geneva.  In  1729,  his 
father,  who  was  a  watchmaker,  died  in  Geneva.  Marc  Thomegay  was 
a  worker  in  gold  and  silver,  and  in  17S4,  being  then  twenty-two  years 
of  age,  he  came  to  England,  where  he  remained  until  his  death  in  1779. 
In  the  year  1743  a  private  Act  of  Parliament  was  passed,  whereby 
Peter  Thomegay,  the  brother  of  Marc  Thomegay,  and  four  other 
foreigners  were  naturalized  as  subjects  of  Great  Britian,  but  this  act 
did  not  include  and  made  no  mention  of  Marc  Tfaomegnv. 

Some  time  after  the  arrival  of  Marc  Thomegay  in  England,  he 
formed  a  connection  with  an  Englishwoman  named  Martha  Pon'is;  ha 
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cohabited  with  her,  for  several  years,  and  bad  bv  her  ttare«  illegitimate 
children,  viz.,  Sarah,  who  waa  born  on  the  5th  of  Februarj',  1741,  and 
w»a  baptized  on  the  24th  of  the  same  month  by  the  name  of  Sarah 
Thomegay,  in  the  church  of  St.  Mary,  Whitechapel,  where  he  presented 
her  under  hia  own  name  and  as  his  daaghter ;  a  eon,  who  wae  born  on 
the  11th  of  January,  1745,  and  was  baptized  on  the  16th  of  February 
following,  in  the  same  church ;  and  another  daughter,  who  was  born 
on  the  14th  of  November,  1747,  and  was  baptized  on  the  ISth  of 
December  following,  in  the  parish  church  of  Barking  in  fiasez.  These 
two  children  were  also  baptized  under  their  father's  name,  and  as  his 
children. 

Sarah  Thomegay,  on  the  19th  of  December,  1768,  married  M.  Delom, 
a  citizen  of  Vevey.  and  she  was  ^he  ancestress  of  the  Vaucher  family. 

Elizabeth  Thomegay  married  a  M.  Courbet,  a  citizen  of  Greneva. 

On  the  22d  of  May,  1749,  Marc  Thomegay  was  married  to  an 
Englishwoman  named  Elizabeth  Woodhouse,  in  the  church  of  St. 
Pancrofi ;  of  this  marriage  there  was  issue  one  child,  viz.  Margaret 
Sarah  Thomegay,  who  was  born  on  the  22d  of  December,  1749,  and 
was  baptized  on  the  13th  of  January,  1760,  in  the  church  of  St.  Leon- 
ard's, Shoreditch.  Margaret  Sarah  Thomegay,  on  the  18th  of  June, 
1788,  married  an  Englishman  named  William  Grove,  and  she  died  in 
London  in  the  year  1792,  having  had  issue  one  chUd  only,  viz.  the 
intestate   Caroline  Emilia  Grove. 

Elizabeth  Woodhouse  died  on  the  26tli  of  March,  1752,  and  on  the 
2d  of  February,  1755,  Maro  Thomegay  married  Martha  Powis,  by 
whom  he  had  formerly  had  the  three  illegitimate  children  above 
mentioned. 

Of  this  marriage  there  was  isene  four  children,  one  of  whom  died  in 
infancy.  The  others  were  Jean,  who  was  born  on  the  5th  of  October, 
1756,  and  was  baptized  on  the  29th  of  the  same  month  in  the  church  of 
Westbam,  Essex;  Richard,  who  was  bom  on  the  11th  of  Februarj-, 
1762,  and  was  baptized  on  the  Ist  of  March  following,  in  the  church  of 
St  Leonard's,  Shoreditch ;  and  Sophie  Martha,  who  was  bom  on  the 
12th  of  November,  1764,  and  was  baptized  on  the  7th  of  December 
following,  in  the  same  church. 

Of  these  three  children,  Sophie  Martha  was  the  only  one  who  loft 
issue,  and  she  in  1791  married  Jean  Louis  Falqnet,  and  was  the  an- 
cestress of  the  Falquet  family. 

Martha  Thomegay  (nee  Powis)  died  in  the  year  1772. 

In  the  year  1774  Marc  Thomegay  presented  a  petition  to  the  Council 
of  Geneva,  apparently  in  the  interest  of  his  three  children  by  Martha 
Powis  before  his  marriage  with  her,  in  which  he  stated  "  that  in  1734 
he  went  to  England,  where  be  now  is,  that  one  of  the  first  ties  ho 
formed  was  an  attachment  for  Miss  Martha  Powis,  whom  he  intended 
to  marry  as  soon  as  fortune  would  allow  him  to  do  so ;  that  thwarted 
by  circumstances  and  encouraged  by  their  intention  to  marry  one 
another  as  soon  as  those  circumstances  would  permit,  they  yielded  and 
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lived  blether  for  eereral  years  as  hasbsnd  aad  wife ;  thftt  of  this 
intercoarse  tbey  had  three  children."  Then  after  stating  the  nsmes 
and  dates  of  the  births  and  baptisms  of  these  childrea,  as  above  set 
forth,  he  stated  "that  very  extraordinary  circumstances  thwarted  the 
resolation  he  had  formed  to  marrj  Martha  Fowls,  and  induced  him  to 
marrj  Miss  Elizabeth  Woodhouse,"  and  stated  the  death  of  his  wife 
Eiizabetb  and  his  subsequent  marriage  with  Martha  Powia.  Then  t^e 
petition  stated,  iTUer  alia,  that  the  petitioner,  having  been  informed 
that  in  Geneva,  his  native  country,  subsequent  marriage  legitimised 
illegitimate- bom  children,  made  application  in  order  to  prove,  by  the 
certificates  there  mentioned,  the  births  qf  bis  son  Marc,  and  his 
daughters  Sarah  and  Elizabeth,  praying  the  Council  to  grant  him 
record  of  his  proofs  and  declarations,  so  that  no  one  might  question 
to  his  above-mentioned  three  children,  their  condition  of  legitimate 
children  in  Geneva,  his  native  country.  An  order  was  made  by  the 
Council  granting  record  accordingly,  and  the  births  of  these  three 
children  were  entered  in  the  register  of  births  of  children  of  Genevese 
parents  bom  in  foreign  parts. 

The  statements  contained  in  this  petition  were  borne  out  by  the 
certifloates  attached  thereto,  and  these  certificates  were  put  in  evidence 
in  this  action. 

Marc  Tbomegay  made  his  will  on  the  9th  of  March,  1779,  descritring 
himself  as  of  Tottenham,  in  the  county  of  Middlesex,  and  died  on  the 
2d  of  December,  1 779.  From  the  will  it  appeared  that  he  was  carry- 
ing on  business  in  partnership  with  his  son,  and  was  entitled  to  a 
leasehold  house,  workshops,  and  premises  in  Moorflelds,  within  the 
parish  of  St.  Leonard's,  Shoreditch.  It  did  not  appear  when  this  lease 
was  granted,  but  in  the  baptismal  certificates  of  1744  and  1745  the 
parents  were  described  as  of  Ayliffe  Street,  and  Moorfields  was  not 
mentioned  in  any  certificate  until  the  year  1750. 

.  There  was  evidence  that  according  to  the  laws  of  the  canton  of 
JGeneva  illegitimate  children  are  legitimated  by  the  subsequent  marriage 
pf  their  father  and  mother,  notwithstanding  the  intervening  marriage 
pf  their  father  with  another  woman. 

The  Chief  Clerk,  by  his  certificate  made  in  this  action,  in  substance 
left  to  the  court  the  qnestiou  whether  nnder  these  circumstances  Sarah 
Delom  and  the  other  two  children  bom  of  Marc  Thomegay  and  Martha 
Fowis  during  their  cohabition  were  to  be  taken  as  legitimate  or  not ; 
and  found  that  if  Sarah  Delom  ought  to  be  treated  as  legitimate,  then 
the  next  of  kin  of  the  intestate  were  tlie  descendants  of  the  said  Sarah 
Delom,  who  were  represented  by  the  plaintiff,  and  that  if  not,  such 
next  of  kin  was  the  Falqnet  family. 

The  Airther  consideration  came  on  for  hearing  before  Mr.  Justice 
Stirling  on  the  20th  of  July,  1887.» 

The  plaintiff  appealed  [from  the  judgment  of  Stirlino,  J]. 

I  Ths  oTgnmenti  and  the  decision  of  Mr.  Juatice  STisLiito  arc  omitted.  — En. 
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Fbt,  L.  J.^  I  agree  entirely  with  the  conclusion  arrived  at  by  the 
Lord  Justice,  and  I  am  glad  to  say  tbat  I  also  a^ree  in  the  law  which 
he  bag  laid  down,  but  the  facts  of  the  case  influence  my  mind  some- 
what differently,  and  I  pick  my  way  through  those  facta  to  the  same 
ooncloaion  by  a  somewliat  different  course.  I  will,  therefore,  en- 
deavor to  state,  as  briefly  as  I  can,  the  view  I  take  of  this  case. 

The  appellant  claims  through  Sarah  Thomegay,  who  waa  born  in 
1744 ,  in  this  country,  and  was  an  illegitimate  child  of  Marc  Thomegay 
and  Martha  Fowls.  At  birth  that  child  took  the  domicil  of  its  mother 
and  it  took  the  stAtus  of  illegitimacy,  according  to  tlie  law  of  the  domicil 
of  its  mother,  and  it  took  also  the  capacity  to  change  that  status  of 
Illegitimacy  for  one  of  legitimacy,  provided  that  aocordiDg  to  the  law 
of  the  domicil  of  the  father,  the  subsequent  marriage  would  work 
legitimation.  The  position  of  such  a  child,  therefore,  le  curious,  taking 
domicil  and  status  from  the  mother,  but  taking  the  potentiality  of 
changing  its  status  from  the  putative  father.  That  I  take  to  be  the 
law  applicable  to  this  case,  and  that  gives  rise  to  the  first  question,       /  /    ^ 

what  was  the  domicil  of  the  father  in  the  year  1744?  1'  Ju  s.  -x--^  '."^  ' 

It  must  be  taken  that  the  domidi  of  the  father  was  Genevese  at  the     ^  7  ^^    '    «  - 

(date  of  the  birth  of  Sarah  in  1744.    If  his  domicil  were  English,  there     ^^l^i. ,  ^^^''- 
would  be  an  end  of  the  case;  if  the  domicil  were  Genevese,  as  I  hold,        1' '  '.^,.t     •  -■^' 
then  arises  the  second  question,  which  is  this;  What  was  hi b  domicil      .       w 
at  the  date  of  the  subsequent  marriage  of  the  parents  in  1755?     It      ':*  H  ' 
appears  to  me  that  the  domicU  governs  the  eflfects  of  the  marrii^e. 
Tbat  I  take  to  be  the  general  law,  and  it  is  so  laid  down  by  Mr.  Justice 
Stor}',  in  the  189th  paragraph  of  his  work  on  Conflict  of  Laws :  "  In 
a  general  sense  the  law  of  the  matrimonial  domicil  la  to  govern  in 

relation  to  the  incidents  and  effects  of  marriage."     If,  therefore,  tbej  V.i  - 

subsequent  marriage  waa  governed  by  the  English  domicil  it  wDuldJ'[  '-'tjt''" 

seem  to  follow  that  no  Intimation  can  take  effect.     If,  on  the  cod-t  X'^''    '''    <     '  i 

trary,  the  snbseqaent  marriage  is  governed  by  Genevese  domicil,  It  i  a  /  ^,     J  '  ■;   ;■  '■     ' 

would  seem  that  subsequent  Intimation  does  take  effect     It  may  be,  I     [  ':   ,     •    .,    '/   [^ 

though  on  tliis  point  no  evidence  has  been  adduced,  that  the  Genevese    .-■■■'    '  '  *  ^-  ^ 

law  would  recognize  an  English  marriage  as  legitimating  the  previously      l'  ^  .  • 

bom  issue.     Whether  that  be  bo  or  not  I  do  not  know,  but  even  if  it      I 

Ite,  my  conclusion  is,  that  we  should  not  follow  the  Genevese  law,  if  it 

gave  a  greater  effect  to  a  marriage  contract  in  England  when  the 

parents  have  an  English  domicil,  than  the  English  law  gave  to  it ;  and 

for  this  reason,  that  the  State  imposes  on  all  peraone  domiciled  in  it, 

its  own  oondnsioDS  as  to  the  effect  of  marriage.     Here  again  I  would 

refer  to  the  same  paragraph  in  Mr.  Justice  Story's  Conflict  of  Lans, 

where,  dting  the  Judgment  of  Lord  Bolterteon,  a   Scotch  judge,  be 

says:  "Marriage  is  a  contract  sui  generis  ;  and  the  rights,  duties, 

and  obligations  which  arise  out  of  it  arc  matters  of  such  importance  to 

'  CoDcnrring  opinioni  of  Cottoh  and  Lopbs,  L.JJ.,  are  omitted.  They  difFcreil 
from  Fbt,  L.  J.,  in  holding  thM  Thomegay  wu  domicOied  hi  Bnglaad  at  the  bitth  of 
Sarah.    Put  of  the  opinion  of  Fai,  L.  J.,  a  omitted.  —  Ett. 
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the  well-being  of  the  State,  that  they  are  regulated  not  by  the  private 

contract,  but  by  the  public  laws  of  the  State,  which  are  iinperaLive  on 

all  who  are  domiciled  within  its  temtory."    I  would  remark  again,  that 

I  enUrely  agree  with  what  liaa  been  said  by  Lord  Justice  Cotton,  with 

regard  to  the  eCTect  of  the  cases  of  Munro  v.  Munro,  7  CI.  &  F.  842, 

and  Udny  v.  Udny,  Law  Rep.  1  H.  L.  Sc  441,  on  this  question  of  law, 

and  I  think  that  they  very  strongly  support  the  conclusion  which  I 

V         have  endeavored  to  express. 

C     /   ,         h    ^^^'  ^^"-^  being  so,  we  come  back  to  the  question  of  fact,  where  was 

t         l^^     ^   I  Maro  Tlioroegay  domiciled  in  1755  when  ho  contracted  marriage  with 

--        ^  I      jfi^       I  Martha  Powis  ?    In  my  judgment  bis  domicil  was  English.  .  .  .  and 

$J^'      SK^"""'^  *^    ^**  consequently  the  English  Uw  of  marriage  must  govern  the  effects 

-^Kjy^    V       '  fV^       of  the  marriage  then  contracted,  and  that  English  law  would  not  allow 

\l,r'     ^         subsequent  legitimation.    I  come,  therefore,  to  the  same  conclusion, 

*    1  "y^  though  by  a  somewhat  different  course,  as  that  of  my  learned  brother. 

,  V    -^  *  Appeal  dismitsed  with  costal 
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Scheme  Codrt  or  Louisiana.    ISH. 
[Reported  II  Louiiiamt  AtunuJ,  33!.] 


BncHANAK,  J.'  This  canse  has  already  been  before  this  court,  aad 
was  remanded  to  make  proper  parties  defendant.     See  9  La.  Ann.  213. 

Flaintiffs  are  the  surviving  brother  and  sisters  of  Samuel  Estill, 
deceased,  and  the  children  of  a  deceaseii  brother  of  said  Samuel  The^' 
claim  to  be  heirs  at  law  of  Samuel  Estill.  The  defendants  are  the 
curator,  and  the  half-b rathe rs  and  sisters,  heirs  of  one  William  Estill, 
who  was  a  natural  son  of  Samuel  Estill,  but  legitimated  by  a  statute  of 
the  State  (then  territory)  of  Arkansas,  of  which  Samuel  and  William 
Estill  were  at  the  time  residents,  passed  October  27th,  1835,  and  en- 
titled '^an  act  to  legitiniat4ze  the  son  of  Samuel  Estill."  For  a  copy  of 
the  said  statute  in  full,  see  the  report  of  this  case  in  9th  La.  Annual. 

The  question  now  presented  for  our  decision  is,  whether  the  statate 
in  question  had  an  extraterritorial  effect,  and  enabled  William  Estill 
to  inherit,  as  the  legitimate  eon  of  Samuel  Estill,  the  property  left  by 
the  latter  in  Louisiana.  The  solution  of  this  question  appertains  to  a 
distinction  (which  has  been  recc^nized  by  various  decisions  of  the  Su- 
preme Court  of  Louisiana)  of  statutes  real  and  statutes  personal.  Tbe 
leading  case  on  this  subject  is  Saul  v.  His  Creditors,  5  Mart.  v.  s..  in 
which  it  was  decided,  that  the  general  law  of  Virginia,  which  renders 

'  Ace.  Manro  v.  Munro,  1  Bobt.  H.  L,  492 ;  Smith  n.  Kslly,  23  Mias.  I6T ;  MillBr 
B.  Miller,  91  N.  Y.  3l&;  Dajtoo  v.  AdkisBon,  45  N.  J.  Eq.  603,  IT  AtL  964.  — Ed. 
*  The  Btatemeiit  of  facto,  lu-gDineiits.  and  ilieaeDtiag  opioion  are  omitted.  —  Ed. 
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property  acquired  during  marriage  the  property  of  the  husband,  is  a 
real  statute,  which  did  not  Tollow  a  coaple,  who  had  contracted  mar- 
riage in  VirgiuLa,  iuto  the  State  of  Lonisiana,  where  they  resided  many 
years,  and  where  the  wife  died ;  bnt  that  property  acqaired  in  Louisiana 
after  their  removal  thither,  entered  into  the  matrimonial  partnership  of 
our  law,  and  on  the  dissolution  of  the  marriage,  belonged  one-half  to  the 
wife's  heirs.  And  in  the  case  of  Banna  v.  Alpuente,  6  Mart.  m.  b.  (the 
same  judge,  Porter,  who  had,  io  the  case  of  Saul,  reviewed  all  the  au- 
thorities, being  Che  organ  of  the  court),  it  was  decided  that  the  laws  of 
domicil  of  origin  govern  the  state  and  condition  into  whatever  country 
the  party  removes ;  in  other  words,  that  such  laws  are  personal  etatntee. 
And  those  two  decisions  are  in  harmony  with  the  definition  by  Chief 
Justice  Eustls,  of  the  real  and  personal  statute,  in  the  case  of  the 
Augusta  Insurance  Company  v.  Morton,  in  S  La.  Ann.  426 :  "  Those 
laws  are  real,"  says  the  learned  Judge,  "in  contradistinction  to  per- 
sonal statutes  which  regulate  directly-  property,  without  reference  to  the 
condition  or  capacity  of  its  possessor."  There  are  some  expressions  of 
Judge  Strawbridge,  in  the  case  of  Brosnahan  i>.  Turner,  16  La.  4S9, 
whiuh  are  relied  upon  by  plaintitFs'  counsel,  and  which  are  scarcely 
consistent  with  this  definition.  But  the  decision  in  Brosnahan  v.  Tur- 
ner turned  upon  a  totally  different  point,  the  validity  of  a  sheriffs  sale. 
The  remarks  in  Brosnahan  v.  Turuer,  as  to  the  incapacity  of  the  testa- 
mentary heirs  of  Villarude  to  inherit  in  Louisiana,  under  a  will 
probated  under  the  authority  of  a  statute  of  Florida,  are  at  best 
but  obiter  dicta,  and  besides  refer  to  a  very  different  state  of  facta 
from  that  presented  in  this  case.  Here,  an  infant,  or  minor,  son  of  a 
resident  of  Arkansas,  born  out  of  wedlock,  was,  by  an  act  of  the  1^^ 
lature  of  the  country  of  his  domicil,  legitimated,  or  put  upon  the  same 
footing  as  if  his  parents  hod  been  married  at  the  time  of  his  birth. 

It  is  admitted  of  record,  that  William  Estill,  then  a  small  child,  Octo- 
ber 27,  1635,  resided  with  hia  natural  father,  Samuel  Estill,  in  Ar- 
kansas, who  was  'then  a  citizen  of  Arkansas,  and  resided  in  Arkansas, 
and  that  boUi  of  them  resided  therein  for  several  years  before  1835, 


and    also  continued   to   reside  in  Arkansas  until  some  time  between^  ".  r-        -4j 
1887  and  1841."    Arkansas  was  then  the  bona  fide  domicil  of  ther.l'*''^ 
Estills,  at  the  time  of  the   passage    of  the  act  of  the  legislature  '"W^    <*    '^'*" 
question.    William  was,  by  law,  the  legitimate  son  of  Samuel  in  Aikan-  \ 
sas.     Can  it  be  said  that  he  lost  his  status  by  crossing  the  State  line 
into  the  frontier  parish  of  Carroll,  some  years  afterwards?     "We  think 
not.     The  heritable  quality  of  legitimacy  which  be  had  received  from 
the  l^slature  of  the  State  of  his  residence  accompanied  bim  when 
be  changed  his  domicil. 

The  error  of  the  Judgment  appealed  from  consists  in  regarding 
William  Estill  as  illegitimate,  at  the  time  of  his  father's  death.  But  be 
was  not  so.  The  original  taint  of  illegitimacy  had  been  removed  by 
the  act  of  the  legislature.  Legitimacy  and  illegitimacy  are  the  re- 
sult of  |>ositive  laws,  which  differ  ver^'  materially  in  diflerent  countries. 
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To  iUufitntte  this  !deft,  eapporc  Williani  EatJU  hod  been  bom  in  Lonis^ 
ana,  and  that  after  his  birth  hie  father  and  mother  had  got  married  in 
Louisiana,  and  subsequently  to  their  marriage  removed  with  their  child 
to  Arkansas.  Their  marriage  after  hie  birth  would  have  legitimated 
their  oft^pring  by  the  law  of  their  domicil ;  yet  by  the  law  of  Arkansas 
a  subsequent  marri^e  would  have  not  produced  that  effect  Neverthe- 
less, the  status  of  legitimacy  being  acquired  in  Louisiana  would  have 
accompanied  him  into  Arkansas.  There  are  many  precedents,  in  tbe 
legislation  of  various  States  of  this  Union,  of  legitimatioa  by  act  of  the 
legislature,  and  particularly  in  Louisiana.  This  seems  identical  with 
the  \egitiiaB.tion  per  rescriptum  prtTicipia  of  the  Roman  law. 

Voet,  Commentarius  ad  Pandeotas,  lib.  26,  tit  7,  gg  4  and  13. 

If  it  is  tme  that  a  general  law  of  the  place  of  domicil,  changing  the 
status  of  its  citizens  according  to  circnmstanccs,  is  a  personal  statute, 
accompanjing  the  party  to  every  other  country,  provided  the  circum- 
stances which  operate  such  change  have  occurred  before  tbe  change  of 
domicil,  which  we  consider  to  be  tbe  doctrine  settled  in  Louisiana,  a 
fortiori,  is  a  special  law,  removing  a  disability  from  a  particnlar  citizen 
by  name,  such  a  statute?  The  constitutional  power  of  the  legislatare 
to  enact  such  exceptional  enabling  statutes  was  drawn  directly  in  ques- 
tion, and  ruled  affirmatively,  In  the  case  of  Fritchard  v.  Citizens  Bank, 
8  La.  133.  The  maxim  cited  by  Story,  Conflict  of  Laws,  §  61,  from 
BouUenois,  "  Habilis  vel  inhabilis  in  loco  domicilii,  est  habilis  vel  inha- 
bilis  in  omni  loco,"  must  therefore  be  deemed  law  in  Louisiana. 

And  is  it  not  correct  to  say,  that  the  statute  of  Arkansas,  to  legiti- 
mate William  Estill  (which  is  a  personal  statute),  conflicted  with  the 
statute  of  distributions  of  Louisiana  (which  is  a  real  statute)  ;  and  con- 
sequently, as  was  held  in  Saul's  case,  is  overruled  by  the  latter  statute? 
By  tbe  Louisiana  statute  of  distributions,  the  legitimate  son  Inherits  in 
preference  to  the  brothers  and  sisters  of  the  deceased.  By  the  effect 
of  the  statute  of  Arkansas,  William  Estill  was  the  Intimate  son  of 
Samuel  Estill.  Upon  tbe  demise  of  Samuel  Estill  in  Louisiana,  in 
1849,  fourteen  years  after  that  statute,  William  Estill,  as  his  legitimate 
son,  was  bis  heir,  by  the  law  of  Louisiana. 

In  confirmation  of  this  view  of  the  subject,  we  may  quote  the  lan- 
guage of  the  High  Court  of  Errors  and  Appeals  of  Mississippi,  in  tJie 
case  of  Smith  v.  Eetly,  23  Miss.  Rep.,  170:  "It  is  a  well  settied 
principle,  that  the  status  or  condition,  as  to  the  legitimacy,  must  be 
determined  by  reference  to  the  law  of  the  country  where  such  status  or 
condition  had  its  origin." 

Judgment  of  the  District  Court  reversed ;  and  judgment  for  defend- 
ants, with  costs  in  both  cases. 

Sfofpobd,  J.  It  was  competent  for  the  legislature  of  Ai^ansas,  the 
domicil  of  its  origin,  to  fix  the  status  of  William  Estill. 

In  substance  and  effect,  that  l^slature  gave  him  the  ttatut  of  a 
legitimate  son  of  Samuel  Estill. 

The  Arkansas  statute,  legitimating  William  Estill,  was  a  personal 
statute. 
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Therefore,  the  status  of  a  legitimate  son  of  Samuel  Estill  would  ao- 
company  William  Estill  into  whatever  countr}*  be  might  go. 

He  came  hither  with  the  status.    He  inherited,  by  our  law,  from  his  \ 
faQier,  Samuel  Estill,  because  he  was  to  all  iutents  and  purposes  a 
Intimate  eon,  having  beoome  bo  by  the  law  of  the  domicil  of  his  ' 
origin,  and  not  in  fraud  of  our  law,  nor  in  violation  of  its  policy. 

I,  therefore,  concur  in  the  opinion  and  Judgment  of  Mr.  Justice 
Buchanan. 

Mbbrick,  C.  J.,  dissenting. 


BARNUM  V.  BARNUM. 


-r 


CouKT  OF  Appeals  of  Martlamd.     1876. 

[Eeporledt2Mar!/land,3Sl.]  •     J 

This  was  a  bill  for  the  distribution  of  the  property  of  David  Barnum.  ^  ^'' "" '     ,  > 

John  B.  Barnum  claimed  a  distributive  share  as  grandson  of  David  and  i     _.  ,'  ?''^  j  ^'    j 

son  of  Richard  Bamum.      John  R,  Barnum  was  bom  in  Arkansas,  "^^       Iv  ^^''  -• '"' 
while  his  father  was  domiciled  there  ;  the  coart,  however,  decided,  that  Cv«-'*    j      ,''  ''' 
his  parents  were  not  married,  and  that  he  was  illegitimate.    He  having  ^,jJ~^ 
died  during  the  progress  of  the  suit,  bis  representative  appealed. ' 

Altet,  J.  It  is  contended  that  notwithstanding  there  may  have  been 
no  marriage  between  Dr.  Barnum  and  Caroline  Butler,  yet  by  the  opera- 
tion of  the  act  of  the  legislature  of  Arkansas,  before  referred  to,  John 
R.  Bamum  was  rendered  legitimate,  aa  if  a  valid  marriage  had  taken 
place,  and  was  therefore  capable  of  taking  whatever  right  that  would 
or  coold  devolve  on  any  legitimate  child  of  his  father ;  that  the  act  was^ ' 
retroactive,  and  related  back  to  the  time  of  the  birth  of  the  child  de-| 
clared  to  be  heir. 

In  this,  however,  we  do  not  ^ree  with  the  counsel  of  the  claimants. 
As  we  have  seen,  the  act  makes  no  reference  to  any  marriage,  and  in 
no  sense  could  operate  to  confirm  any  defective  or  imperfect  marriage. 
Its  operation  does  not  even  depend  upon  the  fact  that  John  R.  Barnuro 
was  the  child  of  Richard  Barnum.  It  simply,  by  force  of  the  law  itself^ 
and  not  of  the  circumstances  of  birth  or  relationship,  gave  to  John  R.I 
Bamum  a  personal  status,  with  capacity  to  inherit  from  Richard  Bar-| 
nnm  as  heir.  This  act  could  have  no  extraterritorial  operation  what* 
ever,  except  as  to  any  rights  that  may  have  been  acquired  under  it,  In 
the  State  of  Arkansas.  As  to  such  rights  they  would  be  respected 
everywhere.  Sto.  Confl.  L.,  S  5  101,  102.  But  as  to  capocity  to 
acquire  property  beyond  the  State  passing  the  act,  by  virtue  or  the 
particular  status  given  the  party,  that  the  legislature  could  not  confer. 
Even  if  the  act  had  professed  to  legitimate  John  R.  Barnum,  without 

■  Tliu  ihort  itaUmeut  is  aubEtitated  for  that  ol  the  reporMr.  OdIj  «o  much  ol  the 
opiaKm  ai  dUcwMi  the  legitimacy  of  John  R.  Bamam  is  giTtn.  — Ek 
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reference  to  previoos  marriage,  it  eould  bave  no  operaUoa  here,  tutd  so 
rights  involved  in  this  case  oonld  be  &ffflcted  by  it.  This  would  seem 
to  be  clear  both  on  reason  and  authority.  5  Com.  Dig.  Parliament 
(K),  p.  301 ;  Birtwhistle  v.  Vardill,  5  B.  &  Cr.,  438 ;  Houlditch  v.  Mar- 
quess of  DoDegall,  2  Clark  &  Fine,  476 ;  Smith  u.  Derr's  Adm  'rs,  34 
Penn.  St,  126 ;  Sto.  Confl.  L.,  §§  87,  87  a. 

The  claim,  therefore  made  in  the  right  of  John  B.  Bamum,  most  be 
rejected.^ 


ROSS  V.   ROSS.    *f 
SiTFBniE  Judicial  Court  or  MAasACHUSETTS.     1980. 
[Reported  IS9  Mauaclauetu,  343.] 

Qrat,  C.  J.*  This  case  presents  for  adjudication  the  question  whidt 
it  was  attempted  to  raise  in  Ross  v.  Rosa,  12S  Mass.  212,  namely, 
nhether  a  child  adopted,  with  the  sanction  of  a  Judicial  decree,  and 

I  with  the  consent  of  his  father,  by  another  person,  in  a  State  where  the 
parties  at  the  time  have  their  domicil,  under  statutes  substantially 
'  similar  to  our  own,  and  which,  like  ours,  give  a  child  so  adopted  tlie 
same  rights  of  succession  and  inheritance  as  legitimate  offspring  in  the 
estate  of  the  person  adopting  him,  is  entitled,  after  the  adopting  parent 
and  the  adopted  child  have  removed  their  domicil  into  this  Common- 
wealth, to  inherit  the  real  estate  of  such  parent  in  this  Commonwealth 
upon  his  dying  here  intestate. 

The  question  how  far  a  child,  adopted  according  to  law  in  the  State 
of  the  domicil,  can  inherit  lands  in  another  State,  was  mentioned  by 
Lord  Brougham  in  Doe  «.  Vardill,  7  CI.  A.  Fin,  895,  898,  and  by  Chief 
Justice  Lowrie  in  Smith  v.  Derr,  34  Penn.  St  12G,  128,  but,  so  far  as 
we  are  iaformed,  has  never  been  adjudged.  It  mast  therefore  be  de- 
termined upon  a  consideration  of  general  principles  of  Jurisprndence, 
aod  of  the  judicial  application  of  those  principles  in  analf^ous  cases. 

As  a  general  rule,  when  no  rights  of  creditors  intervene,  the  succes- 
sion and  disposition  of  personal  property  are  regulated  by  the  law  of 
the  owner's  domicil.  It  is  otlen  said,  as  in  Cutter  v.  Davenport,  1 
Pick.  81,  86,  cited  by  the  tenent,  to  be  a  settled  principle,  that  "the 
title  to  and  the  dis^wsilinn  of  real  estate  must  be  exclusively  regulated 
by  the  law  of  the  place  in  which  it  is  situated."  But  so  general  a 
statement,  without  explanation,  is  liable  to  mislead.  The  question  id 
that  case  was  of  the  validity  of  an  assignment  of  a  mortgage  of  real 
estate ;  and  there  is  no  doubt  that  by  our  law  the  validity,  as  well  as 
the  form,  of  any  instrument  of  transfer  of  real  estate,  whether  a  deed 
•  or  a  will,  is  to  be  determined  by  the  lex  rei  tiUe.    Goddard  «.  Sawyer, 

'  Aee.  LiDgeD  v.  Lingen,  4S  Ala.  410.  —  "Bio. 
*  Part  of  theopiaioD  ovlj  ie  pwta.  —  Ed. 
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»  Allen,  78;  Sedgwick  v.  Laflin,  10  Allen,  430,  438;  United  States 
V.  Crosby,  7  Cranch,  115;  Clark  v.  Graham,  6  Wlieal.  £77;  Kerr  v. 
Moon,  9  WLeaL  565;  McCormidc  v.  SuUivant,  10  Wheat.  192. 

It  is  a  geoeral  prinulplti,  tliac  the  status  or  oooditiou  of  a  person, i 
the  relation  in  which  he  stands  to  another  person,  and  by  which  be  is' 
qualified  or  made  capable  to  take  certain  riglits  in  that  other's  property,! 
is  fixed  by  the  law  of  the  domicil ;  and  that  this  status  and  capacity  are 
to  be  recognized  and  upheld  in  everj-  other  State,  bo  far  as  tbey  are  not 
inconsistent  with  its  own  laws  and  policy.  Subject  to  this  limiution, 
upon  the  death  of  any  man,  the  status  of  tiiose  who  claim  succession  or 
Inheritance  in  his  estate  is  to  be  ascertained  by  the  law  under  which  that 
statns  was  acquired ;  his  personal  property  ia  indeed  to  be  distributed 
according  to  the  law  of  his  domicil  at  the  time  of  his  death,  and  his  real 
estate  descends  according  to  the  law  of  the  place  in  wbich  it  is  situated ; 
but,  in  cither  case,  it  is  according  to  those  provisions  of  that  law  which 
regulate  the  succession  or  the  inheritance  of  persons  having  such  a 
status. 

The  capacity  or  qualification  to  Inherit  or  succeed  to  property,  wtileh 
is  an  incident  of  the  status  or  condition,  requiring  no  action  to  give  it 
effect,  is  to  be  distinguished  trom  the  capacity  or  competency  to  enter 
into  contracts  that  confer  rights  upon  others.  A  capacity  to  take  and  I  , 
have  differs  fVxjm  a  capacity  to  do  and  contract ;  in  short,  a  capacity  of  I 
holding  from  a  capaci^  to  act.  Generally  speaking,  the  validity  of  a 
personal  contract,  even  as  regards  the  capacity  of  the  party  to  make  it, 
as  in  the  case  of  a  married  woman  or  an  infant,  is  to  be  determined  by 
the  law  of  the  State  iu  which  it  is  made.  Milliken  v.  Pratt,  125  Mass. 
874,  and  authorities  cited.* 

The  l^al  adoption  by  one  person  of  the  ofi^pHng  of  another,  giving 
him  the  status  of  a  child  and  hetr  at  the  parent  by  adoption,  was  un- 
known to  the  law  of  England  or  of  Scotland,  but  was  recognized  by  the 
Soman  law,  and  exists  in  many  oountriee  on  the  continent  of  Europe 
which  derive  their  Jurisprudence  ftom  that  law.  Co.  Lit.  7  h,  237  b  ;  4 
PbtUimore,  §  531  ;  Mackenzie's  Roman  Law,  120-124;  W hart.  Con fl. 
§  351.  It  was  long  ago  introduced,  from  the  law  of  France  or  of  Spain, 
into  Louisiana  and  Texas,  and  more  recently,  at  various  times  and  by 
different  statutes,  throughout  New  England,  and  in  New  York,  New 
Jersey,  Pennsylvania,  and  a  lai^e  proportion  of  the  other  States  of  the 
UuioD.  Fuselier  v.  Masse,  4  La.  428  ;  Tidal  t>.  Commagere,  13  La. 
Ann.  516  ;  Teal  v.  Sevier,  26  Tex.  516  ;  Miss.  St.  1846  ;  Hutch.  Miss. 
Code,  501 ;  Alabama  Code  of  1852,  §  2011 ;  N.  Y.  St  1873,  e.  830 ; 

I  Tbe  dmrt,  in  omitted  portionB  of  the  opinion,  cited  and  discoued  at  leogtb  tbe 
following  cases,  among  othen :  Do«  ».  Tardill,  a  a.  &  F.  571 ;  Shedden  i>  Patrick,  5 
FatoD,  194, 1  Macq.  US ;  Strathmote  Peera^,  S  Faton,  MS ;  Rosa  v.  Ron,  4  Wib.  &  Sb. 
3B9 ;  Don's  Estate.  4  Drewry,  194 ;  Sliottowe  v.  Yonng,  L.  R.  11  Eq.  474 ;  Loring  v. 
Thorndilce,  S  All.  SST  ;  Smith  v.  Kellj,  as  Miu.  167  ;  Scott  v,  Eej,  1 1  La.  Ann.  233  ; 
Bamnm  v.  Barnnm,  43  Md.  aSl  ;  Smith  v.  Derr,  34  Fa.  St.  las ;  Harrej  d.  Ball,  33 
Ind.  aS;  Lingen  0.  LiDgen,  4fi  Ala.  410;  Com.  n.  Nancrede,  3S  Pa.  St.  389;  Sbafern 
Enea,  94  Fa.  Bt  304.  —  Ed. 
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N.  J.  Rev.  Ste.  of  1877,  §  1345 ;  Penn  St.  1855, «.  456 ;  Purd.  Dig.  61 ; 
1  Southern  Law  Rev.  (N.  S.)  70,  79  and  note,  citing  statutes  of  otiier 
Slates.  One  of  the  first,  if  not  the  very  first,  of  the  States  whose  jurta- 
prudeuce  is  based  exclusively  on  the  common  law,  to  introduce  it,  was 
Massachusetts.  .  .  . 

The  statute  of  Fennsylvania  of  1855,  which  is  made  part  of  the  case 
stated,  and  under  which  the  demandant  was  adopted  by  the  intestate  in 
1871,  while  both  were  domiciled  in  that  State,  corresponds  to  tlieae 
statutes  of  this  Commonwealth  in  most  respects.  Like  them,  it  per* 
mits  any  inhabitant  of  the  State  to  petition  for  leave  to  adopt  a  child ;  it 
requires  the  petition  to  be  presented  to  a  court  in  the  county  where  the 
petitioner  resides  ;  it  requires  the  consent  of  the  parents  or  surviving  par- 
ent of  the  child  ;  it  authorizes  the  court,  upon  being  satisfied  that  it  is  fit  ' 
and  proper  that  such  adoption  should  take  eCFeot,  to  decree  that  tike 
child  shall  assume  the  name,  and  have  all  tbe  rights  and  duties  of  a 
child  and  heir,  of  the  adopting  parent ;  and  it  makes  the  record  of  that 
decree  evidence  of  that  fact. 

I  The  statute  of  Pennsylvania  differs  from  our  own  .only  in  not  reqnii^ 
ling  the  consent  of  the  petitioner's  wife,  and  of  the  child  if  more  than 
Ifoui'teen  years  of  age;  in  omitting  the  words  "  as  if  bom  id  lawful 
wedlock  "  in  defining  the  eflect  of  the  adoption  ;  In  also  omitting  an; 
exception  to  the  adopted  child's  capacity  of  inheriting  ftY>m  the  adopt- 
ing parent ;  and  in  expressly  providing  that,  if  the  adopting  parent  baa 
other  children,  the  adopted  child  shall  share  the  inheritance  with  them 
in  case  of  intestacy,  and  he  and  tiiey  shall  inherit  through  each  other 
as  if  all  Lad  been  lawful  children  of  the  same  parent.  .  .  . 

The  law  of  the  domicil  of  the  parties  is  generally  the  rule  which 
governs  the  creation  of  the  status  of  a  child  by  adoption.  Foster  v. 
Waterman,  124  Mass.  592 ;  4  PhiUiniore,  §  531 ;  Whart.  Confl.  §  251. 
The  status  of  the  demandant,  as  adopted  child  of  the  intestate,  in  the 
State  in  which  both  were  domiciled  at  the  time  of  the  adoption,  was 
acquired  in  substantially  the  same  manner,  and  was  precisely  the  same 
so  far  lis  concerned  his  relation  to,  and  his  capacity  to  inherit  the  estate 
or,  tlie  adopting  father,  as  that  which  he  might  have  acqnii'ed  in  this 
Ciiminon wealth  had  the  parties  been  then  domiciled  here.  In  this 
i-cspect,  there  is  no  conflict  between  the  luws  of  the  two  Common- 
wealths. The  difference  between  them  in  regard  to  the  consent  of  the 
wife  of  the  adopting  father,  and  to  the  inheritance  of  estates  limited  to 
heirs  of  the  body,  or  inheritance  fVom  the  kindred,  or  through  the 
children,  of  such  father,  are  not  material  to  this  case,  in  which  the  only 
questJOD  is  whether  the  adopted  child  or  a  brother  of  the  adopting 
father  has  the  better  title  to  land  in  the  absolute  ownership  of  such 
father  at  the  time  of  his  death.  Whatever  effect  the  want  of  formal 
consent,  on  the  part  of  the  wife  of  the  intestate,  to  the  adoption  of  the 
demandant,  might  have,  if  she  were  claiming  any  interest  in  her  bus- 
band's  estate,  it  can  have  no  bearing  upon  this  controversy  between  the 
adopted  child  and  a  collatci'al  heir. 
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The  tenant  in  hia  ailment  laid  much  stress  on  the  words  of  the  stat- 
ute of  descents  and  of  the  statutes  of  adoption  of  this  CommoD wealth. 

The  statute  of  descents  which  was  in  force  at  the  time  of  the  death 
of  the  intestate  in  1873  enacte  that  when  a  person  dies  intentfite,  seised 
of  anj'  real  estate,  it  shall  descend,  subject  to  his  debts,  and  saving 
righte  of  homestead,  "  in  the  manner  following  :  First.  In  equal  shares 
to  his  children,  and  to  Uie  issue  of  any  deceased  child  by  right  of  rep- 
resentation ;  and  if  there  is  no  child  of  the  intestate  living  at  hia 
death,  then  to  all  his  other  lineal  descendants,"  etc  "  Second.  If  he 
leaves  no  issue,  then  to  his  father.  Third.  If  he  leaves  no  issue  nor 
father,  then  in  equal  shares  to  hie  mother,  brothers,  and  sisters,"  ete. 
"Eighth.  If  the  intestate  leaves  a  widow  and  no  kindred,  his  estate 
shall  descend  to  his  widow ;  and  if  the  intestate  is  a  married  woman 
and  leaves  no  kindred,  her  estate  shall  descend  to  her  husband.  Ninth. 
If  the  intestate  leaves  no  kindred,  and  no  widow  or  husband,  his  or  her 
estate  shall  escheat  to  the  Commonwealth."  Gen.  Sts.  c.  91,  §  1.  See 
also  St  1876,  c.  220. 

But  this  section  must  be  understood  as  merely  laying  down  general 
rules  of  inheritance,  and  not  as  completely  and  accurately  defining  how 
the  status  is  to  be  created  which  gives  the  capacity  to  inherit.  It  does] 
not  undertake  to  prescribe  who  shall  be  considered  a  child,  or  a  widow.l 
or  a  husband,  or  what  is  necessary  to  constitute  the  legal  relation  of 
busband  and  wife,  or  of  parent  and  child.  Those  requisites  must  be 
sought  elsewhere.  The  words  "  children  "  and  "  child,"  for  instance, 
in  the  first  clause,  "  issue,"  in  the  phrase  *'  if  he  leaves  no  issue,"  in 
subsequent  clauses,  and  "kindred,"  in  the  last  two  clauses  of  this 
section,  clearlj'  include  a  child  made  legitimate  by  the  marriage  of  its 
parents  and  acknowledgment  by  the  father  after  its  birth  under  S  4  of 
the  same  chapter,  or  a  child  adopted  under  the  provisions  of  c.  110  of 
the  General  Statutes,  ore.  310  of  the  Statutes  of  1871. 

These  statutes,  after  providing  how  a  child  may  be  adopted  in  this 
Commonwealth  with  the  sanction  of  a  decree  of  the  Probate  Court  in 
the  county  in  which  the  adopting  parent  resides  (or,  under  the  St  of 
1871,  in  the  county  where  the  child  resides  if  the  adopting  parent  is 
not  an  inhabitant  of  this  Commonwealth),  enact  that  a  child  "  so 
adopted  "  shall  be  deemed,  for  the  purpose  of  inheritance,  and  other 
l^al  consequences  of  the  natural  relation  of  parent  and  child,  to  be 
the  chUd  of  the  parent  by  adoption.  St.  1851,  c.  324, §  6 ;  Gen.  Sts.  c 
110,  S  7;  St.  1871,  c.  SIO,  §  8.  It  is  argued  that  the  words  "so 
adopted  "  imply  that  children  otherwise  adopted  are  incapable  of  in- 
heriting lands  in  this  Commonwcaltb.  But  it  appears  to  us  that  these 
words,  in  the  connection  in  which  they  stand,  warrant  no  such  implica- 
tion ;  and  that  the  legislature,  throughout  these  statutes,  had  solely  in 
view  adoption  by  or  of  inhabitants  of  this  Commonwealth,'  and  did  not 
intend  either  to  regulate  the  manner,  or  to  define  the  effects,  of  adop- 
tion by  and  of  inhabitaats  of  other  States  according  to  the  law  of  their 
domicil. 
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We  are  not  ftwure  of  any  case,  in  England  or  America,  in  which  a 
change  of  status  in  the  counti'y  of  the  domicil,  with  the  formalities 
prescribed  1>y  its  laws,  has  not  been  allowed  full  effect,  as  to  tlie  capac- 
ity thereby  created  of  succeeding  to  and  inheriting  property,  real  as 
well  as  personal,  in  any  other  country  the  laws  of  which  allow  a  like 
change  of  ststos  in  a  like  manner  with  a  like  effect  under  like  uircnm- 
Stanoes. 

We  are  therefore  of  opinion  that  the  legal  status  of  child  of  tlie  inte»- 
tate,  once  acquired  by  the  demandant  under  a  statute  and  hy  a  judicial 
decree  of  the  State  of  FcnnBylvania,  while  the  parties  were  domiciled 
there,  continued  after  their  removal  into  this  Commonwealth,  and  that 
by  virtue  thereof  the  demandant  is  entitled  to  maintain  this  action. 

It  is  worthy  of  mention  (although  it  cannot  of  course  aGCect  the  rights 
of  inheritance  which  had  absolutely  vested  on  the  death  of  the  intes- 
tate ;  Tirrel  v.  Bacon,  3  Fed.  Rep.  62)  that  by  a  recent  statute  of  this 
Commonwealth  "  any  inhabitant  of  any  other  State,  adopted  as  a  child 
in  accordance  with  the  laws  thereof,  shall,  upon  proof  of  such  fact,  be 
entitle<l  in  this  Commonwealth  to  the  same  rights,  as  regards  sncces- 
sion  to  property,  as  he  would  have  enjoyed  in  the  State  where  sucb 
act  of  adoption  was  executed,  except  in  so  far  as  they  conflict  with  the 
provisions  of  tbU  act."     St  1876,  c  213,  §  11. 

JxiAgmantfoT  A<  demandant.^ 


\_^  ^  '.'•'  '  '•  ;  BLTTHE  V.  AYRES.  I 
J-^;  -  -'  Supreme  Court  of  California.  18((2. 
[Report^  96  CaH/omia,  533.] 
Gabocite,  J.*  This  is  an  action  instituted  under  section  1664  of 
the  Code  of  Civil  Procedure  by  the  plaintiff,  a  minor,  through  her 
guardian,  to  determine  the  heirship  and  title  to  the  estate  of  Thomas  H. 
Blytlie,  deceased.  .  .  .  Plaintiff's  claim  is  baaed  upon  sections  230  and 
1387,  rcs|>ectively,  of  the  Civil  Code  of  California.  Section  230  reads 
as  follows :  "  The  father  of  an  illegitimate  child,  by  publicly  acknowl- 
edging it  as  his  own,  receiving  it  as  such,  with  the  consent  of  his  wife, 
if  he  is  married,  into  his  family,  and  otherwise  treating  it  as  if  it  were 
a  Intimate  child,  thereby  adopts  it  as  such ;  and  such  child  Is  there- 
upon deemed  for  all  purposes  legitimate  from  the  time  of  its  birth. 
The  foregoing  provisions  of  this  chapter  do  not  apply  to  such  an 
adoption."  Section  1387,  as  far  as  it  pertains  to  the  matters  involved 
in  this  litigation,  provides :  "  Every  illegitimate  child  is  an  heir  of  the 

■  Ace.  Van  Matra  r.  Sankev,  U8  111.  S36,  36  N,  E.  628 :  Gmy  o-  HolaM,  57  Kan. 
aiT,  45  Pac.  S9G;  Melvin  v  Marcio,  18  R.  L  650,30  AtL 467.  And  Me  Bitate  of  Sna- 
dBrland,  60  la.  738,  13  N.  W.  655.  — Ed. 

'  Fatt  of  the  opinion  ia  omitted.  —  Ed. 
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peraoD  who,  Id  writing,  signed  in  the  presence  of  &  competent  witness, 
avitnowledges  himself  to  be  the  father  of  Buch  child."  .  .  . 

The  facts  found  by  the  court  which  face  us  while  we  are  engaged  In 
a  consideration  of  the  flrst  braoch  of  this  subject  may  be  saccinctly  and  > . ,        J 
Bubsuntially  stated  as  follows :  (1)  That  plaintiff  was  born  in  England,  iH»  '  ji^'"'' 
upon  Decemt>er  18,  1873,  and  was  the  issue  of  Thomas  H.  Blythe  and  ^ 
Jolia  Ferry  ;  (2)  that  Julia  Perry  was  a  native  of  England,  domiciled  1    '       , , .-    ■ 
therein,  and  continued  to  there  reside  until  one  month  after  the  death   .-^  ■*  '" ' 
of  said  Blythe ;  (3)  that  plaintiff  remained  in  England  nntil  after  the 
death  of  Blythe,  when  she  came  to  California,   and  said  Blythe  was 
never  at  any  time  within  any  of  the  countries  of  Europe  after  the  29th 
day  of  August,  1873  ;  (4)  tliat  said  Blythe  was  a  citizen  of  the  United 
Slates  and  of  the  State  of  California,  domiciled  in  said  State,  and  died 
intestate  therein  April  i,  1883,  leaving  surviving  him  no  wife,  no  father, 
no  mother,  and  no  child,  save  and  except  said  Florence  Blythe,  the 
plaintiff  herein ;  (5)  that  said  Thomas  H.  Blythe  and  said  Julia  Perry 
never  were  married,  and  said  plaintiff  was  begotten  while  satd  Blj'the 
was  temporarily  sojonming  in  England,  and  was  bom  after  said  Blythe's 
return  to  California,  and  tiiat  said  Blythe  never  was  married. 

Before  passing  to  the  merits  of  the  discussion,  we  pause  a  moment  to 

say  that  the  verb  "  adopts,"  as  used  in  section  230,  is  used  in  the  sense 

"legitimates,"  and  that  the  acts  of  the  father  of  an  illegitimate  child, 


if  filling  the  measure  required  by  that  statute,  would  result,  strictly 
speaking,  in  the  legitimation  of  snch  child,  rather  than  in  its  adoption. 
Adoption,  properly  considered,  refers  to  persons  who  are  strangers  in 
blood ;  legitimation,  xo  persons  where  the  blood  relation  exists.  (See' 
law  dictionaries,  —  Bouvier's,  Black's,  Anderson's,  and  Rapalje's.) 
This  is  the  distinguiahing  feature  between  adoption  and  legitimation,  as 
recognized  by  all  the  standard  law  writers  of  the  day  who  have  written 
»pon  the  subject ;  and,  for  the  reason  that  the  text  writers  and  the 
decisions  of  courts  to  which  we  shall  look  for  light  and  counsel  treat  the 
subject  as  a  question  of  legitimation,  we  shall  view  the  matter  from  that 
stand  poiut. 

The  section  is  broad  in  its  terms.  It  contains  no  limitations  or  con- 
ditions, and,  to  the  extent  of  the  power  vested  in  the  legislature  of  the 
State,  applies  to  all  illegitimates,  wherever  located,  and  wherever  born. 
The  legislature  has  not  seen  fit  to  make  any  exception  to  its  operation, 
and,  as  was  said  by  Taney,  C.  J.,  in  Brewer  v.  Blougher,  14  Pet.  17S, 
when  considering  a  quite  similar  provision  of  a  statute ;  "  In  the  case 
before  us  the  words  are  general,  and  include  all  persons  who  come 
within  the  description  of  illegitimate  children ;  .  .  .  and  when  the 
legislature  speaks  to  general  terms  of  children  of  that  description,  with- 
out making  any  exceptions,  we  are  bonnd  to  suppose  they  design  to 
include  the  whole  class."  Bar,  in  his  work  on  International  Law  (page 
431),  says:  "  Legitimation  of  bastards,  either  by  subsequent  marriage 
or  by  an  act  of  the  government  (jeacriptum  prindpia),  is  nothing  but 
a  legal  equalization  of  certain  children  illegitimately  begotten  with 
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legitimate  children."  In  other  words,  the  object  and  effect  of  section 
230  is  to  change  the  status  and  capacity  of  an  illegitimate  child  to  the 
status  and  capacity  of  a  child  born  in  lawful  wediock .  .  .  . 

The  contentiou  of  appellants  that  the  status  of  a  person  residing  ia  a 
foreign  country,  and  a  subject  thereof,  cannot  be  changed  by  acts  per- 
formed in  California  under  a  provision  of  the  law  of  our  State  l^isla- 
ture,  cannot  be  supported  as  a  rule  without  many  exceptions)  and  to 
the  extent  of  those  exceptions  a  State  law  must  be  held,  by  its  own 
courts  at  least,  to  have  extraterritorial  operation  ;  and  this  principle  of 
the  foreign  operation  of  State  laws  even  goes  to  the  extent  that  in  many 
instances  such  laws  are  recognized  and  given  effect  by  the  courts  of 
that  particular  foreign  jurisdiction.  The  doctrine  of  extraterritorial 
operation  of  State  laws  is  fully  exemplified  in  the  case  of  Hoyt  v. 
Thompson,  5  N.  Y.  340.  .  .  . 

Section  215  df  the  Civil  Code  is  as  follows:  "A  child  bom  before 

wedlock  becomes  legitimate  by  the  subsequent  marriage  of  its  parents." 

V     This  section  takes  a  wide  range.     Its  operation  is  not  conBned  within 

\  a^-.''         State  lines.     It  is  as  general  as  languf^e  can  make  it     Oceans  furnish 


\ 


no  obstruction  to  the  effect  of  its  wise  and  beneficent  provisions  ;  it  is 
manna  to  the  bastards  of  the  world.  If  Bly  the,  subsequent  to  tiie  birth 
of  plaintiff,  had  returned  to  England,  and  married  Julia  Perry,  such 
marriage,  under  the  provision  of  law  Just  quoted,  ipeo/aOo  would  have 
resulted  in  the  legitimation  of  Florence  Blythe.  Then,  in  answer  to 
the  interrogatory  of  appellants  already  noticed,  we  say  that  she  was  so 
domiciled  that  by  the  laws  of  California  she  could  have  been  changed 
fn)m  bastardy  to  legitimacy.  Our  statute,  conjoined  with  principles  of 
international  law,  would  bave  changed  her  bastardy  to  legitimacy  in  the 
world  at  large  ;  and  regardless  of  international  law,  and  regardless  of 
all  law  of  foreign  countries,  our  statute  law  alone  would  have  made  her 
legitimate  in  the  world  at  large,  whenever  and  however  that  question 
should  present  itself  in  the  courts  of  California.  And  we  also  have 
here  a  most  striking  illustration  of  the  extraterritorial  operation  of 
.California  law.  We  have  the  effect  of  a  statute  of  this  State  attaching 
Uo  a  state  offsets  where  the  mother  and  child  were  never  in  California, 
\  .jibut  residing  and  domiciled  in  England,  and  the  marriage  Uking  place 
L-  U  England;  and  California  law,  as  stated,  has  the  effect  upon  that 
IjcLild  to  give  it  a  different  domicil,  and  completel}-  change  its  status. 
,  Such  would  not  only  be  the  effect  of  this  law  upon  the  child  viewed  by 
California  courts,  but  such  would  be  its  effect  viewed  by  the  courts  of 
England,  where  the  child  was  domiciled,  and  that,  too,  notwithstanding 
no  provisions  of  law  are  there  found  for  the  legitimation  of  bastards. 
This  assumption  of  Blythe's  marriage  to  Julia  Perry,  in  its  facts,  forms 
an  exact  photograph  of  the  celebrated  case  of  Munro  v.  Munro,  found 
in  1  Rob.  App.  492 ;  a  case  crystallizing  the  judicial  thought  of  the  age 
upon  the  subject,  and  commanding  the  respect  of  all  writers  and  Judges 
upon  the  law  of  domicil.  .  .  . 

Appellants  insist  tlial  the  domicil  of  the  child  irrevocably  fixes  that 
child's  status.     In  this  case,  subsequent  to  the  child's  birtb,  Julia  Ferry 
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married  a  domiciled  EngltsliniaD ;  hence  her  domicil  was  permaneDtlj' 
eetablisLed  in  England,  and  for  that  reason  Uie  cliild's  domicil,  l>eing 
tUe  moiher'fi  domicil,  was  permanentty  established  there.  Under 
apj>ellaiits'  reasoning  this  state  of  facta  would  forever  debar  the  child 
from  legitimation,  for  even  its  presence  in  California  would  avail  noth- 
ing as  against  its  English  domicil.  If  such  be  good  law,  section  226 
of  the  Civil  Code,  expressly  authorizing  the  adoption  of  minors  of  other 
States,  is  bad  law,  for  it  is  squarely  in  conflict  with  those  views.  .  .  . 

We  have  quoted  thus  extensively  from  the  authorities  npon  the  Bat>- 
ject  of  domicil  as  specially  bearing  upon  the  question  of  legitimatio 
per  enbaeqiiena  matrimonium  for  the  reason  that  we  are  unable  to 
perceive  any  difference  in  the  general  principles  of  law  bearing  upon 
that  character  of  legitimation  and  in  those  principles  bearing  upon 
other  forms  of  legitimation  authorized  by  the  same  statute.  The  only 
distinction  claimed  by  appellants  is  that  legitimation  founded  npon 
subsequent  marriage  is  baaed  upon  the  fiction  of  law  that  a  previons 
consent  existed,  and  the  marriage  related  back  to  that  time.  Upon 
this  point  it  would  seem  all-sufficient  to  say  that  our  statute  does  not 
rec<^nize  such  a  fiction,  and  its  effective  operation  in  no  wise  depends 
upon  the  assumption  of  Its  presence.  Times  are  not  what  they  once 
were,  and  we  live  In  an  age  too  practical  to  build  our  law  upon  the 
unstable  foundation  of  fictions.  .  .  . 

Legitimation  is  the  creature  of  legislation.  Its  existence  is  solely 
dependent  upon  the  law  and  policy  of  each  particular  sovereignty.  The 
law  and  policy  of  this  State  authorize  and  encourage  it,  and  there  is  no 
principle  upon  which  California  law  and  policy,  when  invoked  In  Cali- 
fornia courts,  shall  be  made  to  surrender  to  the  antagonistic  law  and 
policy  of  Great  Britain.  .  .  . 

Plaintiff  was  the  child  of  BIytbe,  who  was  a  domiciled  citizen  of 
the  State  of  California.  She  founds  her  claim  npon  t^e  statutes  of 
this  State,  and  is  now  here  invoking  the  Jurisdiction  of  the  courts 
of  this  State.  It  is  a  question  of  California  law,  to  be  construed  in 
California  courts,  and  we  see  nothing  in  our  constitution  or  statutory 
law,  or  in  international  law,  to  have  prevented  Blythe  from  making  the 
plaintiff  his  daughter  in  every  sense  that  the  word  implies.  In  conclu^ 
sion,  we  hold  that  Blythe,  being  domiciled  in  the  Slate  of  Californil 
both  at  the  tjme  of  the  birth  of  plaintiff  and  at  the  time  he  performed 
the  acts  which  it  is  claimed  resulted  in  the  le^timation  of  plaintiff,  andl 
California  law  authorizing  the  legitimation  of  bastards  by  the  doing  of 
certain  acU,  it  follows  that  Florence  Blythe,  the  plaintiff,  at  all  times 
was  possessed  of  a  capacity  for  legitimation  under  section  230  of  the 
Civil  Code  of  this  State.' 

I  Upon  BD  exsmiDBtioa  of  the  evidence,  the  learned  jndge  decided  that  Bljthe  had 
done  all  thin^  required  b;  g  330  to  leKitiiiiate  hii  daughter.  Patebson  and  Shabp. 
MTBiN,  JJ.,  coQcnrred.  McFaeland  and  Da  Ha  van,  JJ„  held  that  the  acta  required 
for  legitimation  ander  S  390  had  not  taicen  place,  bat  concnrred  in  the  raaolt  on  thA 
ground  that  plaiutJC  wa*  hell  under  }  1387.  Bbattv,  C.  J.,  and  HAUtnoK,  J.,  did 
notrit.— Ed. 
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EDDIE  V.  EDDIE.  1 

SuFRKUK  CooBT  or  NoBTH  Dakota.     1899. 
[Reportal  79  Nartkuiatem  Reporter,  8S6.] 

ToDBQ,  J.*  This  is  a  contest  between  the  two  sets  of  children  of 
one  Ilenrick  Nickolai  Eddie,  deceased,  to  determine  the  right  of  buo 
cession  to  his  estate.  Eddie,  the  decedent,  died  in  Grand  Forlcs 
County  October  9,  1696,  without  will,  and  posseased  of  considerable 
property,  both  personal  and  real,  situated  in  tbat  (xiunt}-.  Heniick 
Ferdinand  Eddie  and  Axel  Eddie,  who  are  plaintiffs  herein,  are  the 
natural  children  of  decedent  The  defendants  are  his  children  by  mar- 
riage, and  are  Legitimate.  The  entire  contest  is  as  to  the  right  of  these 
natural  children  to  share  in  the  estate  of  t&eir  father  by  inheritance, 
ander  the  laws  of  thia  State.  .  .  . 

The  andisputcd  facts  which  are  pertinent  to  the  issues  are  these: 
Henrick  Nickolai  Eddie,  the  decedent,  was  born  in  the  kingdom  of 
Norway  in  1643,  near  Levanger,  where  be  resided  continuously  until 
1869,  when  he  came  to  the  United  States,  where  he  lived  thereafter  and 
Dp  to  the  time  of  his  death.  Prior  to  coming  to  this  countrj',  be 
cohabitated  with  one  Sarah  Bjnnan,  who  also  lived  at  Levanger.  The 
plaintiffs  are  the  issae  of  this  intercourse :  Henrick  Ferdinand  Eddie, 
born  in  1861,  and  Axel  Eddie,  born  in  1865.  Both  of  these  children 
lived  with  their  mother  up  to  the  time  of  her  death,  which  occurred 
about  twenty  years  ago,  and  have  always  resided  in  Norway.  There 
ia  no  claim  that  their  parents  were  ever  married.  After  coming  to  thia 
country,  and  in  1871,  at  La  Crosse,  Wis.,  Henrick  Nickolai  Eddie,  the 
decedent,  married  Oleaana  G-orden.  The  defendants  are  the  issue  of 
that  marriage.  After  leaving  Norway,  in  1669,  decedent  never  saw  or 
communicated  with  the  plaintiffa  or  their  mother  in  any  way.  Neither 
did  be  ever  acknowledge  these  children  ns  liis  own  by  written  instru- 
ment The  plaintiffs  base  their  right  to  inherit  ii])on  a  claim  that  they 
were  adopted  by  their  father,  and  theraby  became  legitimated,  and,  as 
a  result,  became  his  heirs  under  the  laws  of  thia  State.  The  material 
facts  upon  which  the  claim  of  adoption  rests  are  found  in  the  seventh 
finding  of  fact  of  the  district  court,  which  is  as  follows  :  "  That  during 
all  the  time  after  the  birth  of  each  of  said  plaintiffs,  and  up  to  the  date 
of  the  immigration  of  said  Henrick  Nickolai  Eddie  to  the  United 
States  of  America,  said  Henrick  Nickolai  Eddie  treated  each  of  these 
iplaintifi^  as  if  be  were  a  legitimate  child  of  him,  said  Henrick  Nickolai 
'  Eddie ;  that  during  said  time  he  fiirnished  support  and  maintenance 
[  to  each  of  said  children  and  to  their  said  mother ;  that  during  said 
i  time  he  corrected  and  reproved  said  children ;  that  during  said  time 
be  lived  a  portion  of  the  time  with  the  said  children  and  their  said 

'  Fait  of  tbe  opinion  u  omitted.  —  En. 
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mother  at  LeriiDger,  aforesaid ;  that  during  all  or  said  time  the  said 
Uenrick  Kickolai  Eddie  publicly  acknowledged  each  of  said  chikii-en, 
Henritik  Ferdioaud  and  Axel  Eddie,  as  his  owd."    The  district  court, 
in  its  concluaionB  of  law,  found  that  plaintiffs  were  adopted  by  decedent 
as  hia  own  chLLdren,  by  his  acts,  prior  bo  1869,  and  that  they  were  his 
hell's  ai  law,  and  as  such  entitled  to  participate  In  the  distribution 
of  his  estate.    It  will  be  noliued  that  all  of  the  acts  of  the  decedept 
which  it  is  cootended  amount  to  an  adoption  of  plaintiffs  occurred  in 
Norway,  when  he  and  plaintiff^  and  their  mother  were  all  residents  of       jl    —    .^■''' 
that  kingdom.     There  is  nothing  in  the  record  to  show  what  the  Iftw  j'V^^U-'l 
of  Norway  is,  or  that  there  is  any  legal  authority  in  that  country  fori    i       ' ..  •  "•''^ 
tlie  legitimating  or  adoption  of  bastard  children.    Neither  is  it  at  all|  *     -  (  < 

material,  for  appellanUt  do  not  claim  to  have  been  legitimated  and  |      f 

given  the  capacity  to  inherit  by  the  laws  of  their  own  country,  but  rest  ut-         ^  p^  f-^ 
their  alleged  status  of  legitimated  children  and  claim   to  inheritable  I  iV.^  '       /,  ^ 

blood  solely  upon  the  laws  of  this  State,  where  their  father  resided  at  |  i  ■  t  <».  v  ^~^-*^ 
his  death,  and  whei-e  the  estate  is  situated.  It  is  contended  that  the  .', 
acts  of  recognition  by  their  father  which  occurred  in  Norway  prior  'ti'-^ 
to  the  year  1869,  which  are  set  out  in  the  finding  of  fact  before  quoted, 
legitimized  an<l  made  them  heirs  under  section  2806,  Rev.  Codes, 
which  reads  as  follows :  "  The  father  of  an  illegitimate  child  by  pub* 
licly  acknowledging  it  as  his  own,  receiving  it  as  such  with^e  consent 
of  his  wife,  if  he  is  married,  into  his  family,  and  otherwise  treating  it 
as  if  it  was  a  legitimate  child,  thereby  adopts  it  as  such,  and  such  child 
is  thereupon  deemed  for  aU  purposes  legitimate  from  the  time  of  Ha 
birth.  The  foregoing  provisions  of  this  chapter  do  not  apply  to  such 
an  adoption."  The  district  court  reached  the  conclusion  that  there 
hod  been  an  adoption,  and  consequent  legitimation,  under  this  statnte. 
Accepting  the  facts  found  by  that  court  as  true,  we  are  yet  not  able  to 
reach  the  same  result  It  is  agreed  that  the  laws  of  this  State  regula- 
ting the  descent  and  distribution  of  property  govern  this  estate. 
This  follows  necessarily  from  an  application  of  the  rule  that  personal 
property  descends  according  to  the  law  of  domicil  of  the  owner,  and 
real  estate  under  the  law  of  the  place  where  situated,  for  in  this  case 
both  the  real  and  personal  property,  as  well  as  the  domicil  of  the 
owner,  were  within  this  State.  Comity  between  States  has  not  gone 
to  the  extent  of  recognizing  the  right  of  one  State  to  designate  the 
persons  to  whom  realty  situate  in  another  State  shall  descend,  and 
doubtless  never  will.  Another  principle  which  is  as  universally  recc^- 
nized  is  that  the  laws  of  each  State  fix  the  status  of  the  persons 
domiciled  therein.  This  was  expressed  in  Ross  v.  Rosa,  129  Mass. 
243,  as  follows :  "  It  is  a  general  principle  that  the  status  or  condi- 
tion of  a  person,  the  relation  in  which  he  stands  to  another  person,  and 
by  which  he  is  qualified  or  mode  capable  to  take  certain  rights  in  that 
other's  property,  is  fixed  by  the  law  of  the  domicil,  and  that  this 
status  and  capacity  are  to  be  recognized  and  upheld  in  every  State 
so  far  as  they  are  not  inconsistent  with  its  own  laws  and  policy."    We 
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may  also  say  that  the  domicil  of  aD  illegitimate  child  ia  that  of  its 
mother  until  it  acquires  one  for  itself,  and  that  these  claimauta  were, 
therefore,  at  all  times  domiciled  in  the  kingdom  of  Norwaj.  It  ia 
apparent  that  the  rights  of  claimants  are  determined  by  the  construu- 
tion  to  be  given  to  section  2806,  Rev.  Codes,  apon  which  they  rely. 
Is  it  a  statute  of  descent  or  a  statute  fixing  status?  If  it  is  a  atatute 
of  descent,  merely  descriptive  of  a  class  of  illegitimates  who  are  thereby 
authorized  to  inherit  property  situated  in  this  juriadicttoii,  the  fact  that 
clainianU  were  domiciled  beyond  the  confines  of  the  State,  and  in  a 
foreign  land,  will  deprive  them  of  no  rights  which  the  State  may  have 
given  to  them  in  the  estate  of  the  intestate.  But,  on  the  other  baiid, 
if  it  is  construed  as  a  statute  of  adoption,  creating  for  those  domiciled 
within  the  State  a  status  of  legitimacy  between  the  illegitimate  and  its 
father,  in  all  things  like  the  adoption  of  another  child  save  in  the  pro- 
cedure, and  followed  by  the  same  legal  consequences,  both  to  parent 
and  child,  then  there  can  be  no  pretence  that  the  acts  which  were  all 
done  without  the  Jurisdiction,  and  in  a  foreign  State,  would  be  a 
compliance  with  the  section  quoted  so  as  to  constitute  an  adoption 
as  so  construed ;  for  neither  father,  mother,  children,  nor  property 
were  in  the  State  or  territory  when  the  acts  of  adoption  are  said  to 
have  occurred.  Their  own  land  attached  to  their  statns  the  atigma 
of  illegitimacy.  While  so  domiciled,  it  waa  not  within  the  power  of 
another  State  to  remove  it.  Bnt  this  absence  of  power  to  make  or 
alter  the  status  of  the  subjects  of  another  State  implies  no  restriction 
upon  the  right  of  the  State  to  control  the  descent  of  real  estate  within 
its  limits,  and  to  lend  the  aid  of  ita  laws  to  convey  their  respective 
interests  therein  to  such  classes  of  persons  as  it  may  have  designated 
as  heira,  regardless  of  where  they  may  be  domiciled,  or  the  atatns 
which  tiiey  may  have.  Chapter  8  of  the  Civil  Code,  in  which  the 
section  of  the  statute  ts  found  through  which  the  plaintiffs  claim  a  , 
right  to  inherit,  is  composed  of  ten  sections.  The  first  seven  sections 
provide  for  the  adoption,  by  any  adult  person,  of  minor  children  other 
than  his  or  her  own,  by  s  decree  of  the  district  court  of  the  county  of 
the  residence  of  the  adopting  parent.  The  eighth  fixes  the  status  of 
the  child  so  adopted  as  that  of  one  bom  in  lawful  wedlock.  The 
following  section  provides  that  the  decree  shall  deprive  its  natural  par- 
ents of  all  legal  rights  respecting  it.  and  ft^ea  the  adopted  child  from 
the  obligations  of  obedience  and  maintenance  to  its  natural  parents. 
The  chapter  is  concluded  by  the  section  in  question,  which  is  aa 
strictly  a  statute  of  adoption  as  those  preceding.  By  the  former,  one 
may  adopt  only  the  child  of  another,  and  then,  by  a  decree  of  court, 
entered  in  the  public  records.  By  the  latter  the  father  is  permitted  to 
adopt  his  own  child,  not  by  public  proceedings,  and  by  written  docu- 
ment containing  and  perpetuating  the  record  of  his  child's  disgrace, 
and  his  own  shame,  but  by  voluntarily  assuming  the  usual  relation  and 
duties  of  a  father ;  or,  as  expressed  in  the  statute,  "  publicly  acknowl- 
edging it  as  his  own,  receiving  it  as  such  with  t^e  consent  of  his  wife. 
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if  he  ia  married,  into  his  family,  and  otlierniae  treating  it  as  if  it  were 
a  legitimate  child."    Tlie  adoption  in  fact  is  made  an  adoption  in  law, 
and  the  statute  serves  the  same  pur|)OBe  as  the   decree,  "  and   such 
child  is  thereupon  deemed  for  all  purposes  legitimate  from  the  time  of 
its  birth."     In  short,  all  of  the  mutual  rights  and  duties  of  parent  and 
child  &re  called  into  being,  placing  upon  the  father  the  l^al  obligation 
of  care,  education,  and  support,  and  giving  to  him  the  custody  of  the 
child,  as  well  as  a  right  to  its  earnings  ;  while  the  child  so  adopted 
becomes  bound  to  perform  all  of  the  duties  of  a  legitimate  child.    The 
status  thus  created  is  that  of  a  child  adopted  by  regular   procedure 
of  court.     Section  2802  of  tliis  chapter  by  its  language  expressly  limits 
the  right  of  adoption  by  application  to  the  district  court  to  inhabitants 
of  the  State.     While  it  is  true,  the  father  of  an  illegitimate  child  is  not 
required  to  pursue  the  same  steps  to  legally  adopt  bis  own  child,  yet,  in 
view  of  the  fact  that  the  same  status  is  created,  and  the  same  mutual 
and  legal  obligations  between  the  adopting  parent  and  his  child  result, 
the  conclusion  is  irresistible  that  this  section   also  only  applies  to    ^ 
parents  who  are  domiciled  within  tiie  State  at  the  time  the  adoption  in  I  t* 
fact  occurs.     This  view  is  in  accord  with  the  holding  of  the  Supreme  | 
Court  of  California,  where  this  same  statute  has  been  in  force  since',  g 
1878.     See  BIythe  v.  Ayres,  96   Cal.  532.     One  of  the   legal    conse- '  ^ 
quences  resulting  from  the  status  so  created  is  the  right  to  inherit,  but 
this  right  does   not  arise  from   the  mere  act  of  adoption,   but  is 
elsewtiere  expressly  given  to  one  who  has  been  so  adopted.  ...  In 
this  case  both   the  petitioners   and   their  father  were  domiciled   in 
Korway  when  the  acts  of  adoption  are  said  to  have  occurred.     Such 
acts  did  not,  therefore,  affect  their  status  in  this  State.    The  petitioners    ; 
were  not  adopted  under  the  laws  of  this  State,  and  are  therefore  not    ; 
entitled  to  inherit  under  section  3744,  Rev.  Codes.    The  judgment  of 
the  district  court  is  therefore  reversed.    All  concur. 


SKOTTOWE  V.   FERRAND.     0 
Court  op  Cassation,  Francb.     1857. 
[Rtporltd  Joamal  da  Palais,  1858,  106.] 
The  CoDitT.    The  judgment  from  which  appeal  was  taken  recited 
that  Thomas  Skottove  [Skottowe]  was  born  an  Englishman,  was  never 
naturalized  in  France,  and  has  always  preserved  his  quality  as  English- 
man ;  but  it  also  recited  that  said  Skottove  lived  in  France  for  a  great 
number  of  years,  married  there  twice  successively,  and  had  there  his 
domicil  after  his  second  marriage  with  Sylvine  Morland,  a  French- 
woman, which  was  celebrated  at  la  Fert^  St.  Aubin,  October  26.  1853. 
After   this  marriage  lie  recognized   two  natural   children  he    had  by 
her,  in  France,  in  1851  and  1852. 
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English  legislation  and  decisiona  (supposing  them  opposed  to  the 
legitimation  of  natural  children  by  the  subsequent  marriage  of  the 
parents)  in  case  of  a  marriage  celebrated  in  France,  when  the  fathet 
alone  is  Euglish,  domiciled  in  France,  the  mother  French  and  the 
children  bom  in  France,  could  not  deprive  this  woman  of  the  right 
(which  she  derived  from  the  French  law,  the  law  of  the  matrimonial 
domicil  to  which  the  intending  spouses  are  supposed  to  have  wished 
to  submit  themselves)  to  legitimate  her  children  bj'  her  marriage  with 
their  father,  or  deprive  the  children  of  the  benefit  of  this  legitimation. 

This  tacit  agreement  of  the  future  spouses  at  the  time  when  they 
were  to  be  united  in  marriage  should  produce,  in  France,  complete 
and  indivisible  effects  as  well  concerning  the  father  as  concerning  the 
mother  and  children;  otherwise  it  would  not  be  a  true  legitimation. 
The  good  faith  of  tiie  mother  would  be  defrauded,  as  well  as  the  hopes 
which,  in  consenting  to  the  marriage,  she  had  reposed  in  her  country's 
laws,  for  herself  as  well  as  for  her  children ;  who,  bom  in  Prance, 
may,  in  spite  of  the  recognition  by  their  father  in  the  marriage  con- 
tract, claim  at  their  majority  the  quality  of  French  citizens,  according 
to  Article  9  of  the  Code  Napoleon. 

These  considerations  of  fact  and  law  have  all  the  greater  force  and 
power  because,  —  according  to  its  object  and  its  results,  which  are 
to  repair  a  fault  committed  against  social  order,  for  tbe  benefit  of  the 
natural  child  who  was  the  innocent  victim  of  it,  to  create  for  this  child 
a  family  that  he  did  not  have  before,  and  to  raise  him  to  the  class 
and  give  him  the  rights  of  legitimate  child,  —  legitimation  by  subse- 
quent marriage  of  the  parents,  like  marriage  itself,  is  in  France  a 
question  of  public  order. 

It  follows  that  in  deciding  that  Skottove  has  not  conferred  apon 
his  two  natural  children,  born  in  France  in  1851  and  1852,  by  his 
subsequent  marriage  with  their  mother  celebrated  in  France  October 
26,  1833,  the  benefit  of  legitimation,  and  that  accordingly  the  gid 
inter  vivos  made  by  him  to  Mrs.  Farrand,  July  4,  1836,  was  not  re- 
voked and  should  be  executed,  the  judgment  from  which  appeal  was 
taken  expressly  violates  Articles  331  and  960  of  the  Code  Napol^n. 

Judgment  a^  atide.^ 

1  Ace.  Jol;  d.  Perkini  (RoaeQ,  18S7),  14  anaM,  183.  Sm  SkoUowe  v.  Young, 
L.  B.  11  Eq.  474.— Ed. 
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Court  of  Appeal,  Atbens.    1898. 
[lUparttd  SI  Ciantl,  592.J 

Thb  Cocbt.  The  recogDition  of  a  natural  child  by  a  Greek  in 
foreign  part*  ia  not  governed  by  the  laws  of  the  couatr}-  where  the 
recognition  takes  place,  but  by  the  law  of  the  father's  country.  The 
application  of  the  French  law,  made  in  the  court  below  according  to 
Article  4  of  the  Greek  Civil  Code  because  the  mother  was  French,  is 
not  in  conformity  with  law ;  for  in  the  recognition  it  is  the  father  who 
contracts  the  relation  from  which  are  deduced  all  the  rights  of  the 
recognized  child.  The  validity  of  the  rect^ition  tnade  by  a  Greek 
in  a  foreign  country  should  be  Judged  in  the  same  way  as  if  the  act 
bad  been  done  in  Greece ;  in  short,  according  to  the  Greek  Civil  Code, 
Article  4:  "  Marriage  and  the  relations  be tweeu  parents  and  childreu 
are  ruled  for  a  Greek  residing  in  a  foreign  country  by  the  Hellenic 
law."  This  solution  is  also  in  conformity  with  the  general  rule  that 
paternity'  and  filiation  are  governed  by  the  statute  personal  (or  by  the 
principle  of  nationality)  of  the  father;  this  rule  is  accepted  by  all 
nations  in  the  world.  The  principles  we  have  laid  down  are  professed 
by  very  eminent  authors  (Poelix,  Droit  intern.  I.  p.  79  ;  Pasquale 
Fiore,  Droit  international  priv^,  p.  239 ;  von  Bar,  Internationales 
Privati-echt.  II.  p.  183). 

If  rect^nition  were  not  an  institution  existing  in  Greece,  a  Greek 
could  not  make  a  recognition  even  in  a  foreign  country,  since,  accord- 
ing to  Article  8  of  the  Greek  Civil  Code,  the  Greek  courts  cannot  take 
account  of  institutions  which  are  not  admitted  by  Greek  law.  Accord- 
tug  to  this  solution  are  the  English  decisions,  which  provide  that  an 
Englishman  cannot  rec<^nize  a  natural  child  even  in  a  foreign  country, 
whilst  a  foreigner  may  recc^nize  a  natural  child  in  England  provided 
he  can  do  it  by  the  law  of  his  country.  Recognition  is  not  met  with 
in  the  Roman  law,  but  it  is  admitted  in  principle  by  the  modem  Greek 
law  (Greek  Civil  Code,  Art.  65).  The  proof  of  foreign  laws,  when 
they  are  denied,  is  obligatory  upon  the  court ;  consequently  the  court 
of  first  instance,  in  deciding  that  it  might  order  the  proof  of  foreign 
law,  if  it  deemed  it  necessary,  but  that  it  was  not  bound  to  do  so, 
falsely  interpreted  the  law  of  procedure. 

The  recognized  child  is  French,  since  before  tbe  recognition  she 
married  a  Frenchman ;  the  French  nationality  thus  acquired  cannot 
be  lost  by  effect  of  the  recognition  which  without  the  marriage  would 
have  made  the  child  Greek. 

The  recognition  of  the  plaintiff  is  to  be  regarded  legal  if  the  act  of 
recc^ition  which  she  alleges  was  done  in  conformity  with  tbe  French 
law  at  Toulon.  It  Is  true  that  the  validity  of  the  reoc^nitton  and  the 
capacity  of  the  father  are  Judged  by  the  Hellenic  law ;  but  the  external 
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foriDB  of  recognition  are  governed  bj  the  Uw  of  tlte  couatij  where  the 
recognition  takea  place  (Greek  Civil  Code,  Art.  60,  where  is  found 
the  special  rule  that  acta  of  civil  status  recorded  in  a  foreign  ootintiy 
by  competent  magistrates  according  to  the  forms  in  use  in  that  ooantry 
may  be  effectually  proved). 

For  the  rights  of  inheritance  of  the  recognized  child  it  is  necessary 
to  tarn  to  the  law  whi<^  regulates  intestate  SDccession  to  a  Greek 
citizen;  now  according  to  Article  5  of  the  Greek  Civil  Code,  testa- 
mentary or  intestate  succession  is  regulated  by  the  law  of  the  nation 
of  the  deceased,  and  consequently  we  must  apply  Greek  law  as  welt 
for  the  capacity  of  the  heir  as  for  the  extent  of  his  right.  The  Hel- 
lenic law  does  not  regulate  the  rights  of  a  recognized  child  to  his 
father's  property ;  one  cannot  apply  the  provisions  as  to  le^timated 
children,  because  legitimation  has  for  its  purpose  to  make  a  legiti- 
mate child  of  a  natural  child,  while  recognition  simply  constitates  a 
vinculumJjtrU  between  father  and  child.  Besides,  if  reoc^ition  gave 
the  recognized  child  all  the  rights  of  a  legitimate  child,  the  provisions 
for  legitimation  would  be  superfluous.  All  modem  legislation  govern- 
ing the  rights  of  rect^nlzed  children  has  given  them  not  the  same 
rights  of  succession  as  those  of  legitimate  or  legitimated  children,  but 
narrower  ones.  For  this  reabon  the  rights  of  succession  of  recc^nized 
children  should  be  regulated  according  to  the  dispositions  of  the  Roman 
and  Byzantine  law  relative  to  liberi  naturalea  {est  conettbina,  in  the 
strict  sense  of  the  word).  According  to  the  Novels,  18  cap.  V.  and 
89  cap.  XII.,  infants  bom  of  a  concubine  sncceed  in  debult  of  Inti- 
mate children,  either  with  theh-  mother  or  alone  to  the  sixth  part  of 
their  father's  goods.  These  provisions  have  not  been  in  force  since 
Leo,  Emperor  of  Byzantjum,  abrt^ated  coucubiuage  as  a  legal  union ; 
but  tliough  the  provisions  are  abn^ted  for  children  bom  of  a  con- 
cubine, they  remain  in  full  force  for  recognized  children,  since  the 
modern  legislator  in  1656  had  the  intention  (which  was  not,  to  be 
sure,  expressly  formulated  in  the  law)  of  applying  the  provisiona  to 
natural  children.' 

1  Ace.  16aaiiet,676(MaMeillM,S6  Jan. '89).  — Esi 
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CHAPTER  VII.  ' 
EIGHTS  OF  PROPERTY. 


THE  HATDBE   OF'   FBOFKBTT. 


DUNCAN  V.  LAWSON. 

Cbancert  Ditisiom.     1889. 

IBxpoTtedAl  Chaaeerg  Dimiion,  SM.] 

Kat,  J.'  The  opinioD  of  the  cxmrt  is  required  hj  the  Court  of  Ses- 
sion in  Scotland,  which  has  approved  and  remitted  to  this  court  a  case 
under  the  Act  22  &  23  Vict.  c.  63.  Upon  several  of  the  matters  sub- 
mitted no  doubt  can  be  entertained.  One  question  of  considerable 
interest  has  been  ai^ued. 

The  question  arises  under  a  Scotch  will  —  more  properly  a  trust  dis- 
positjon  and  settlement  —  of  David  Gavin  Hewit  He  was  a  domiciled 
Scotchman,  and  possessed  freehold  and  leasehold  estate  in  England. 
He  gave  all  bis  real  and  personal  property  to  trustees,  with  power  to 
convert,  and  directed  them  to  pay  certain  pecuniary  legacies  to  chari- 
ities  in  England  and  Scotland.  And  be  disposed  of  the  ultimate  resi- 
due of  his  trust  estate,  on  fwliire  of  his  Issue,  among  certain  specified 
charities. 

The  validity  of  these  gifts,  so  far  as  they  are  paj'able  out  of  the  pro- 
ceeds of  English  freehold  or  leasehold  property,  must  depend  on  the 
lex  loci  rei  sitts,  which  in  England  renders  charitable  gifts  by  will  of 
real  or  leasehold  property  void.  The  contest  arises  npon  the  question 
who  are  to  take  the  English  property  which  would  have  gone  to  satisfy 
these  bequests.  The  pecuniary  legacies  in  an  English  will  so  framed 
would,  BO  far  as  they  failed,  fall  into  and  increase  the  residue.  The 
gifts  of  residue,  so  far  as  they  failed,  would  be  undisposed  of  and  de- 
volve as  upon  an  intestacy.  This,  as  all  the  residue  is  divided  among 
charities,  would  not  alter  the  quantity  of  property  undisposed  of. 

There  is  no  donbt  as  to  the  devolution  of  the  English  freeholds  so 
far  as  undisposed  of  by  the  will.     These,  or  the  proceeds  of  any  con- 
verted under  the  will,  would  descend  as  real. estate,  and  woald  belong 
1  The  opinioD  onlj  1r  given.  —  Bi). 
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to  the  testator's  heir-at-law  at  the  time  of  bis  deatJi,  assuming  (hat  the 
testator  had  acquired  tbem  &s  a  purchaser  and  Dot  by  inheritaace.  See 
8  &  4  Will.  IV.  c.  106. 

The  question  which  has  been  argued  is  whether  the  next  of  kin  of 
the  testator  according  to  English  or  Scotch  law  ai-e  eutitled  to  the  un- 
disi^osed  of  leaseholds  or  the  proceeds  thereof.  Mobilia  aeqvimtur  per- 
sonam  •  and  the  law  of  the  domicil  undoubtedly  regulates  succession 
to  movable  property;  but  the  reason  for  this  is  that  movables  hare 
no  locality  in  law.  It  is  argued  that  the  leaseholds  undisposed  of,  al- 
though immobilia,  belong  to  the  executor,  who  would  be  bound  to  deal 
with  th4  beneflcial  intei'est  in  them  as  with  other  undisposed  of  personal 
estate,  treating  them  aa  personal  property  by  the  lex  loci,  and  there- 
fore dealing  with  the  beneScial  interest  in  mobilia  and  these  immobilia 
,  in  the  same  way ;  and  that  accordingly  the  beneficial  interest  must  de- 
volve according  to  the  law  of  the  domicil.  But  the  lex  loci  governs  the 
devolution  of  immobilia  in  case  of  intestacy,  just  as  it  does  of  freehold 
property.  There  is  no  possibility  of  doubt  that,  if  the  Scotch  heir  and 
the  English  heir  were  different  persons,  the  English  heir  and  not  the 
Scotch  heir  would  take  the  undisposed  of  freeholds  in  England.  The 
executor  is  merely  the  hand  to  effect  the  distribution  of  personal  estate. 
As  to  the  persons  entitled  under  the  distribution  to  succeed  to  the  nn- 
disposed  of  leaseholds,  the  lex  loci  must  govern,  or  it  would  practically 
have  no  effect  at  all.  The  matter  is  more  clear  if  you  take  the  case  of 
an  absolute  intestacy,  where  no  execntor  has  been  appointed.  As  to 
Engliah  leaseholdSi  the  Probate  Court  in  England  would  in  that  case  be 
called  on  to  appoint  an  administrator.  No  doubt  such  administrator 
would  be  chosen  tVom  the  next  of  kin  according  to  English  law,  and  it 
would  be  his  duty,  subject  to  the  satisfaction  of  the  testator's  debte, 
probate  duty,  and  the  like,  to  distribute  the  leaseholds  among  the  per- 
sons entitled.  At  this  stage  of  tJie  proceeding  the  lex  loci  must  deter- 
mine, independently  of  the  testator's  domicil,  to  whom  such  diatributioo 
most  be  made. 

Such  authority  as  there  is  upon  the  subject  is  in  favor  of  this  view. 
In  Freke  v.  Lord  Carbery,  Law  Rep.  16  Eq.  461,  466,  where  an  Irish 
testator  bequeathed,  amongst  other  property,  a  leasehold  house  in 
London  upon  trust  to  accumulate  the  rente,  Lord  Selbome  held  that 
the  Thelluason  Act  applied,  although  it  is  not  operative  in  Ireland.'  In 
answer  to  the  argument  that,  according  to  the  lex  loci,  leaseholds  in 
London  are  personal  estate,  and  therefore  come  within  the  rule  mobilia 
aequwUur  personam,  \jOTdi  Selbome  said:  "When  'mobilia'  are  in 
places  other  than  that  of  the  person  to  whom  they  belong,  their  acci- 
dcntel  situs  is  disregarded,  and  they  are  held  to  go  with  the  person. 
But  land,  whether  held  for  a  chattel  interest  or  held  for  a  freehold  in- 
terest, is  in  nature,  as  a  matter  of  fact,  immovable  and  not  movable. 
The  doctrine  is  inapplicable  to  it" 

I  Coalra,  Deipard  v.  Cbarehill,  53  N.  T.  199.  —  En. 
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In  the  Goods  of  Geotili,  I.  R.  9  Eq.  541,  a  muried  wotn&n  domi- 
ciled in  Italy  died  there  poBseseed  of  leaseholds  id  Ireland.  Her  bua- 
band,  who  aarvived  her,  was  onlj  entitled  by  Italian  law  to  a  limited 
intereet  in  these  leasebolda,  but  by  the  law  of  Ireland,  the  lex  loci,  he 
was  entitled  absolutely.  It  was  held  that  the  grant  of  administration 
should  be  unqualified.  In  the  very  lucid  and  able  Jndgment  in  that 
case,  Freke  v.  Lord  Carbery  is  referred  to  as  a  distinct  authority  "  that 
the  snccessioQ  to  chattels  real  depended  on  the  lex  loci,"  which  the 
learned  judge  states  to  be  his  own  opinion  also. 

His  Lordship  then  answered  in  detul  the  several  questions  pro- 
pounded for  the  opinion  of  the  court,  and  expressed  the  opinion  that 
the  persons  entitled  to  take  the  sums  which  would  have  gone  to  sattBfy 
the  oharitable  bequests,  so  far  as  they  were  payable  out  of  English 
freehold  and  leasehold  estates,  if  sach  bequests  had  not  been  invalid, 
were,  as  to  tbe  leasehold  property  or  the  proceeds  thereof,  the  persons 
entitled  to  the  testator's  personal  estate  according  to  the  English  Stat- 
ute of  DistribatioDS.* 


McCOLLUM  f.  SMITH. 
Sdpbime  Court  or  TBNNEBSBa.     1838. 

[Reported  Meigt,  343.) 

Grkek,  J.*  The  complainants,  Zilla  and  Sally,  are  the  children  of 
the  defendant,  by  his  former  wife  Tamsey.  Tamsey  was  the  daughter 
of  John  Dodd,  of  Louisiana,  who  died  in  that  State,  possessed  of  con- 
siderable estate,  about  the  first  of  December,  1815.  Mrs.  Smith  and 
her  husband,  the  defendant,  lived  in  Tennessee,  where  she  died  in  Feb- 
ruary, 1816,  before  any  measures  were  taken  to  obtain  her  share  of  her 
father's  estate.  Her  only  cliildren  surviving  her  were  the  complainant, 
Zilla,  wife  of  McCollum,  and  Sally,  wife  of  Reid,  and  William  Salsbnry, 
a  son  by  a  former  husband.  William  Salsbnry  died  in  November,  1826, 
without  lawful  issue,  leaving  his  sisters,  Zilla  and  Sally,  his  only  heirs 
and  distributees.  The  dercndant,  Smith,  obtained  his  wife's  portion  of 
her  father's  estate  in  Louisiana,  and  was  guardian  of  William  Salsbnry, 
whose  estate  went  into  his  hands.  This  bill  is  brought  by  his  daughters 
and  their  husbands  fpr  an  account  of  each  of  these  funds.  The  princi- 
pal question  in  this  cause  is,  whether  negroes  are  to  be  regarded  in 
Louisiana  as  real  estate  or  personal.  For  it  is  not  disputed  on  either 
side,  but  that  if  personal,  the  law  of  Mrs.  Smith's  domicil  will  govern ; 
and  if  real,  the  law  of  the  place  where  it  was  situated  will  control  the 
succession.     Story,  Conf.  L.,  §§  481,  483. 

By  the  law  of  Louisiana,  real  estate  and  immovable  things  are  con- 

1  Ace.  Mouteith  v.  Montelth,  9  Sess.  Caa.  |4th  Series)  983.  — Ed. 
'  Port  of  tho  opioioD  onl  j  U  given.  —  En. 
Tot.  II.—  10 
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verUble  terms.  Dig.  1808,  b.  2,  o.  2,  art  13.  And  that  l&w,  art.  19, 
containe  the  following  provision  In  relation  to  slaves :  "  Slaves  in  this 
territory  are  considered  immovable  by  the  operation  of  law,  on  account 
of  their  value  and  ntility  for  the  cultivation  of  tbe  lands,  and  therefore 
they  may  be  mortgaged."  The  chapter  from  which  this  extract  is  made 
treats  only  of  immovable  things,  enumerating  what  are  such  and  in 
what  seme ;  whether  by  tbeir  nature,  or  by  operation,  or  destination  of 
law ;  and  commences  with  the  words,  "  Real  estate  or  immovable  things 
are,"  etc.,  thereby  substituting  the  terms,  "  immovable  things,"  for 
"  real  estate."  Story's  Conf.  JL,  %  147,  says,  "  That  in  addition  to 
those  thioga  which  may  be  deemed  universally  to  partake  of  the  nature 
of  immovables,  or,  as  the  common  law  phrase  is,  to  savor  of  the  realty, 
all  other  thiogs,  though  movable  in  their  nature,  which  by  the  local  law 
are  deemed  immovables,  are  in  like  manner  governed  by  tbe  local  law. 
For  every  nation,  having  authority  to  prescribe  rules  for  the  disposition 
and  arrangement  of  all  property  witliiu  its  own  territory,  may  impress 
upon  it  any  character  which  it  shall  choose,  and  no  other  nation  can 
impugn  or  vary  that  character."  If  these  principles  be  correct,  they 
settle  the  qnestion ;  for  Louisiana  has  said,  by  its  law,  that  slaves  are 
immovable,  and  having  a  right  to  impress  upon  them  any  character  it 
may  choose,  which  Tennessee  has  no  right  to  impugn  or  vary,  it  follows 
that  the  law  of  Louisiana  must  govern  the  succession. 

It  is  earnestly  argued  that  this  language  of  Judge  Story  must  be  re> 
stricted  in  its  meaning  to  such  things,  movable  in  their  nature,  as  sre 
by  law  attached  to  the  land,  and  are  thus  made  to  savor  of  the  realty. 
This  is  plainly  a  misconstruction  of  the  author ;  for  he  says,  expressly, 
that  in  addition  to  the  things  that  are  universally  considered  to  savor 
of  the  realty,  "  all  other  things,  though  movable  in  their  nature, 
which  by  tbe  local  law  are  deemed  immovables,  are  in  like  manner 
governed  by  tbe  local  law ; "  thus  plainly  intending  to  assert  the  power 
of  a  nation  to  impress  any  description  of  propcrt}'  with  the  character  of 
"  immovable,"  whether  connected  with  land  or  not. 

But  it  is  insisted  that  no  State  has  a  right  to  do  this :  and  thns  give 
to  property,  movable  in  its  nature,  a  destination  different  from  that 
which  by  the  Ian  of  nations  would  be  given  to  it  were  there  no  snch 
local  law.  If  this  argument  be  well  founded,  tbe  power  by  law  to 
attach  movable  property  to  the  freehold,  and  thus  constitute  a  part  of 
it,  would  be  equally  beyond  the  competency  of  a  State.  Is  it  not  as 
easy  to  declare,  in  an  act  of  assembly,  that  horses  for  the  plow  shall 
constitute  part  of  the  freehold,  and  thus  make  them  immovable,  as  to 
announce  simply  that  horses  shall  be  immovable  property?  It  is  cer- 
tainly difflcult  to  perceive  upon  what  principle  the  competency  to  enact 
the  former  provision  can  be  maintained,  while  the  power  to  make  the 
latter  is  denied.  Aud  yet  the  power  to  attach,  by  law,  things  in  their 
nature  movable  to  the  fVeehold,  and  thus  make  them  immovable,  ia  not 
denied  in  the  argument ;  and,  indeed,  could  not  be,  for  the  common  law, 
as  well  as  the  civil  law,  recognizes  some  things  movable  in  their  nataun 
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as  part  of  the  flreehold.  Tbis  right  to  iinpreBB  upon  movable  things  the 
character  of  immovables  does  not  depend  upon  their  lelation  to  the 
freehold,  but  resulta  from  the  power  iubereDt  in  every  nation  "  to  pre- 
scribe rules  for  the  disposition  and  arrangement  of  all  property  within 
its  own  territory."  When  this  shall  be  done  the  law  applicable  to  im- 
movables governs  the  disposittou  which  must  be  made  of  such  properly. 

It  is  insisted  that  the  law  of  Louisiana  referred  to  was  not  made  with 
a  view  to  the  succeasion,  but  that,  as  only  immovables  are  there  subject 
to  mortgage,  slaves,  on  account  of  their  value,  were  impressed  with  the 
character  of  immovable  with  the  view  only  of  making  it  lawful  to  mort- 
gage them.  This  is  evidently  a  misconstruction  of  the  law.  It  is  true 
that,  after  announcing  that  slaves  are  immovable  property,  it  is  added 
in  the  digest  of  1808,  "  and  therefore  they  may  be  mortgaged."  But 
this  is  stated  as  a  mere  consequence,  or  incident,  resulting  from  the 
character  with  which  the  property  had  been  impressed  by  law.  The 
chapter  is  not  treating  of  montage  or  securities,  but  of  the  character  of 
property,  defining  what  things  are  immovable  in  contradistinction  to 
movable  things.  To  put  it  beyond  doubt  that  such  is  the  true  oon- 
struction  of  tbis  article,  it  will  be  perceived  by  reference  to  the  Civil 
Code  of  Louisiana  of  1825,  b.  2,  tiL  1,  c  2,  art.  461,  that  the  words 
"and  therefore  they  may  be  mortgaged,"  are  omitted  altt^ether.  The 
language  of  that  article  is :  "  Slaves,  though  movable  by  their  natnre, 
are  considered  as  immovables  by  operation  of  law."  Thus  we  have  a 
l^slative  construction  of  the  article  in  question,  removing  all  doubt. 

These  principles  having  been  established,  let  us  apply  them  to  the 
case  nnder  consideration.  We  have  seen  that  John  Dodd  died  in 
Louisiana  in  1815.  His  daughter,  Tamsey,  wife  of  the  defendant 
Smith,  him  surviving,  then  resided  in  Teoneesee,  where  she  died  in 
1816.  In  relation  to  immovable  property,  the  descent  and  heirship  is 
exclusively  governed  by  tiie  law  of  the  country  within  which  it  is  actu- 
ally situate.  "  No  person  can  take  except  those  who  are  recognized  as 
legitimate  heirs  by  the  laws  of  that  country ;  and  they  take  in  the  pro- 
portions and  order  which  tiiese  laws  prescribe."  "  This,"  says  Judge 
Story,  "is  the  indisputable  doctrine  of  the  common  law."  Conf.  L., 
j  483.  By  the  law  of  Louisiana,  Dig.  Civ.  Code,  b.  8,  tit  1,  c.  2, 
§  2,  art.  27,  p.  150,  when  a  man  dies  all  his  legitimate  children  "par- 
ticipate to  his  succession  by  equal  shares." 

John  Dodd  had  five  children,  of  whom  Mrs.  Smith  was  one,  so  that 
she  became  entitled  to  one  Bfth  of  all  her  father's  estate.  This  vested 
in  her  as  paraphernal  property  ;  and  as  the  law  of  Louisiana  governs,  as 
to  tlie  land  and  negroes,  being  immovables,  that  portion  of  the  estate 
was  held  by  her  independently  of  her  husband,  of  which  she  had  the 
administration  and  enjoyinent.  Civil  Code  La.  334.  This  property 
remained  undisposed  of  and  undivided,  until  after  the  death  of  Mis. 
Smith  in  1816.  Upon  her  death,  by  the  law  of  Louisiana,  the  succes- 
sion to  all  her  property  in  that  State  is  participated  by  her  children. 
Bat  as  that  law  governs  only  as  to  the  immovable,  Story,  Conf.  L., 
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g  483,  the  defendant,  her  husbkud,  as  administrator  of  her  estate  in 
TennesBee,  is  entitled  to  her  movable  effects;  and  is  not  bound  to 
Koconnt  for  them  to  her  children.    Stor3r,  Coat.  L.,  §  481.' 


MESSIUr  V.  THE  REGISTRY. 

CouBT  OF  Cassation,  Fbamce.    18S7. 
IRepmUd  Paadacttt  Fnufaua,  ISST  (6th  Put),  13.] 

Bt  the  terms  of  a  deed  executed  before  Maltre  Bagienskj-,  notary  at 
St  PetersbDrg,  on  October  10, 1881,  certain  RuBsians  after  making  the 
declarations  required  by  the  appendix  to  Article  7  for  the  govemment 
of  mines  with  a  view  of  obtaiDii^  the  oonceesioa  of  certain  petroleum- 
bearing  lands  in  the  Province  of  B&kou,  formed  under  the  name  of 
"  The  Naphtha  Company  of  the  Cancasus,"  a  company  to  take  the  po&- 
session,  asufruct,  and  disposition  of  the  lands  conceded,  for  the  purpose 
of  developing  petroleum  wells,  selling  the  products,  and  acquiring  the 
usufnict  or  the  title,  by  purchase,  lease,  or  governmental  concession, 
of  other  petroleum-bearing  lands. 

By  a  proc^s-vcrbal  of  November  29,  1881,  at  Lyons,  recorded  with 
the  records  of  Maltre  Messimy,  notary,  on  December  10  following,  an 
anonymous  Joint-stock  association,  under  the  title  of  "Company  for 
the  Production  of  Naphtha  and  Petroleum  in  the  Caucasus,"  was  formed. 
This  company  by  votes  of  November  6.  1881,  recorded  with  Maltre 
Messimy,  received  as  assets,  1st,  Troxa  the  Naphtha  Company  of  the 
Caucasus,  the  concession  of  petroleum-bearing  lands  in  tiie  Province  of 
Bakoo,  the  property  of  that  company;  2d,  from  one  Himof,  the  ex- 
clusive right  to  develop  for  thirty  3'ears  certain  petrolenm-bearing  lands 
near  B<^-Bogn. 

In  consideration  of  these  conveyances,  the  Company  for  the  Produc- 
tion of  Naphtha  and  Petroleum  in  the  Caucasus  assigned  to  the  Nsph- 
tba  Company  of  the  Caucasus  6311  shares,  fully  paid,  of  500  ^ncs 
each,  and  paid  3,155,500  francs  in  cash.  For  the  same  consideration 
Himof  received  689  shares  and  344,500  francs  in  cash. 

Atler  tbe  registration  of  the  articles  of  association  of  the  French 
company  there  was  imposed,  in  addition  to  the  duty  levied  on  tbe 
twenty-flve  million  capital  of  the  company,  a  duty  of  two  per  cent,  as  on 
a  transfer  of  movables,  on  the  total  amount  of  3,500,000  fl-ancs  paid 
to  the  Naphtha  Company  of  the  Caucasus  and  to  Himof,  representing 
their  conveyances.'  .  .  .  Maltre  Messimy  contests  the  legality  of  this 
assessment,  on  the  ground,  lat,  that  the  money  value  of  the  convey- 
ances fh>m  the  Naphtha  Company  of  the  Caucasus  is  not  subject  to 

1  Ace.  Ex  parti  Kncfcsr,  S  Dea.  &  Ch.  704.    BnC  lee  WiUiunoon  e.  Smart,  C.  A  N. 
U6,  — Elk 
^  Onl;  aomach  of  the  caae  ob  dMle  with  this  duty  ii  ^rea.  —  Bs. 
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the  duty  due  on  aale  of  movables  (tvo  per  cent),  bnt  to  the  duty  of  one- 
tenth  of  one  per  cent,  the  thing  conveyed  being  an  immovable.  .  .  . 

The  TribQDoL  of  Lyons  gave  the  followiag  judgment ;  '^  The  ques- 
tion 19,  to  determine  the  nature  of  the  duty,  and  for  that  purpose,  the 
movable  or  immovable  nature  of  the  thing  conveyed.  The  provisious 
by  which  the  legislature  indicates  what  goods  should  be  regarded  as 
movables  and  what  as  immovables  are  real  laws.  French  real  laws 
govern  exclusively  things  situated  in  French  territory,  whoever  be  the 
owners,  and  have  uo  application  to  things  situated  outside  the  terri- 
tory. This  principle  shows  that  when  Article  4  of  the  law  of  August 
23, 1871,  designates  foreign  movable  securities  as  submitted  to  a  tax,  it 
designates  not  movable  securities  situated  abroad  and  considered  mov- 
ables in  France,  but  foreiga  securities  which  are  movables  according 
to  the  statute  which  governs  them.  If  the  transfer  by  onerous  title,  by 
the  concessionary  of  a  mine,  of  all  bis  rights  in  the  concession  is  the 
transfer  of  a  right  to  immovables,  when  the  mine  is  situated  Id  French 
territory,  it  is  a  result  of  the  juridical  nature  given  to  mines  by  Article 
8  of  the  law  of  April  21,  1810,  which  is  a  real  statute,  without  applica- 
tion outside  the  territory.  The  conveyance  made  by  the  Naphtha 
Company  of  the  Caucasus  to  the  Company  for  the  Production  consists 
of  the  concession  of  petroleum-bearing  lauds  situated  in  the  Russian 
Empire,  a  concession  obtained  from  the  Russian  government  on  the 
basis  of  declarations  made  by  representatives  of  the  Company,  in  con- 
formity with  Article  7  of  the  Regulations  for  Mines ;  the  movable  or 
immovable  character  is  therefore  determined  by  the  Russian  law  and 
not  by  the  French.  The  concession  of  petroleum-bearing  lands  of  the 
Caucasus  is  governed  by  the  Russian  law  of  February  1,  1872,  so  far 
08  the  determination  of  the  rights  of  the  concessionaries  is  concerned. 
By  the  terms  of  Articles  7,  20,  and  21  of  this  law  the  petroleum-bearing 
lands  are  conceded  for  the  development  of  the  wells,  and  the  conces- 
sionaries acquire  the  right  of  using  while  the  State  retains  ownership 
in  the  lands.  This  right  is  a  movable  right,  and  creates  a  movable 
security  for  the  benefit  of  the  concessionary.  The  foregoing  applies 
also  to  the  conveyance  of  Himof,  all  the  more  that  the  conveyance 
expressly  consists  only  of  the  exclusive  right  to  develop  for  thirty 
years  certain  petroleum -bearing  land.  Article  4  of  the  law  of  August 
23,  1871,  S  2,  subjects  to  the  proportional  duty  transfers,  whether 
gratuitons  or  for  value,  when  they  take  eSbct  in  France,  of  foreign 
public  fhnds,  shares,  obligations,  interests  in  partnerships,  credits,  and 
generally  of  all  foreign  securities  of  whatsoever  nature.  The  law  makes 
no  distinction  between  corporeal  and  incorporeal  movables ;  it  is  not 
conBned  to  movables  possessed  by  foreigners  domiciled  in  France, 
whether  with  or  without  authorization."  .  .  . 

An  appeal  was  taken  from  this  judgment  to  the  oourt  of  Cassation 
by  Maltre  Meaeimy.  .  .  . 

The  Coubt.  .  .  .  Immovables  are  governed  by  the  law  of  the  coun- 
try in  which  they  are  situated.     The  question  of  knowing  whether  cer- 
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tain  property  is  movable  or  imaioTable  tiaa  be  determined  only  by  the 
law  ot  tbe  country  where  it  is  found.  This  principle  ia  applicable  not 
only  in  civil  but  also  in  fiscal  matters.  Thererore,  in  considering  aa 
movables,  by  application  of  the  Russian  law,  of  concessions  in  mines 
situated  in  Russia,  the  judgment  appealed  from  made  a  just  application 
of  the  statute  real,  and  violated  none  of  the  provbions  of  law  invoked 
by  the  appellant.  Appeal  diamwed. 


SECTION   n. 

UOtOTABLBS. 


CLARK  V.  GRAHAM.  T^ 
SttPKBHE  Court  oy  thb  United  States.    1821. 
[neporUd  6  WhtaUm,  577.] 

Todd,  J.  'Riis  is  an  action  of  ejectment  brought  in  tbc  Circuit  Court 
for  tiie  District  of  Obio.  At  the  trial,  the  plaintiff  proved  a  title  sufB- 
oient  in  law,  prima  facie,  to  maintain  the  action.  The  controversy 
turned  altogether  upon  the  title  set  up  by  the  defendants.  That  title 
was  as  follows:  A  letter  of  attorney,  purporting  to  be  executed  by 
John  Graham,  bearing  date  the  23d  of  September,  1805,  authorizing 
Nathaniel  Massie  to  sell  all  bis  estate,  etc.,  in  all  his  lands  in  Ohio. 
This  power  was  executed  in  the  presence  of  two  witnesses  in  Rich- 
mond, in  Virginia,  and  was  there  acknowledged  by  Graham  before  a 
notarj'  public. 

Nathaniel  Massie,  by  a  deed  dated  the  7th  day  of  June,  1810,  aad 
executed  by  him  in  Ohio,  in  his  own  right,  as  well  as  attorney  to  John 
Graham,  conveyed  to  one  Jacob  Smith,  under  whom  the  defendants 
claimed  the  land  in  controversy.  This  deed  was  executed  in  presence 
of  one  witness  only,  and  was  duly  acknowledged  and  recorded  in  the 
proper  county  in  Ohio.  The  deed  and  letter  of  attorney  so  executed 
and  acknowledged,  were  offered  in  evidence  by  the  defendants,  and 
were  rejected  by  the  court,  upon  the  ground  that  they  were  not  suffi- 
cient to  convey  lands  according  to  the  laws  of  Ohio.  The  defendants 
also  offered  in  evidence  a  deed  from  Jacob  Smith  and  wife,  to  the  said 
Grabam,  dated  the  7th  of  March,  1811,  duly  witnessed,  acknowledged, 
and  recorded,  convej'ing  a  certain  tract  of  land  in  Ohio,  and  offered 
further  to  prove,  that  the  tract  of  land  so  conveyed  was  given  in  ex- 
change for  and  in  consideration  of  the  lands  conveyed  by  the  deed  first 
mentioned  to  Smith.  This  evidence,  also,  was  rejected  by  the  court. 
A  bill  of  exceptions  was  taken  to  these  proceedings  by  the  defendants ; 
and  the  jury  found  a  verdict  for  tlie  plaintiff,  upon  which  a  judgment 
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vas  entered  for  the  platntiS',  and  the  preaeot  writ  of  error  is  broaght 
by  the  defendants  to  revise  that  judgmenL 

The  principal  question  before  this  court  ia,  whether  the  deed  so  ez> 
ecuted  by  Masste  was  sufficient  to  convey  lands  by  the  laws  of  Ohio. 
If  not,  it  was  properly  rejected ;  if  otherwise,  the  judgment  should  tie 
reversed.  Two  objections  have  t>een  taken  to  the  execution  of  this 
deed ;  first,  that  the  power  of  attorney  was  not  duly  acknowledged,  asf 
every  deed  is  required  to  be  in  Ohio  in  order  to  convey  lands ;  and  if 
80,  Uien  the  subsequent  conveyance  is  void,  for  it  is  a  general  principle, 
that  B  power  to  convey  lands  most  possess  the  BRme  requisites,  and  ob- 
serve the  same  solemnities,  as  are  necessary  in  a  deed  directly  convey- 
ing the  lands.  On  this  objection,  which  is  apparently  well  founded,  it 
is  uoDecessary  to  dwell,  as  another  objection  is  fatal ;  that  is,  the  deed  ; 
of  Masste  was  executed  in  the  presence  of  one  witness  onlj-,  whereas  ' 
the  law  of  Ohio  requires  all  deeds  for  laud  to  be  executed  in  the  pres-  ' 
ence  of  two  witnesses.  It  in  perfectly  clear,  that  no  title  to  lands  can  | 
be  acquired  or  passed,  nnless  according  to  the  laws  of  the  State  in 
which  they  are  situate.  The  act  of  Ohio  regulating  the  conveyance  of 
lands,  passed  on  the  14th  of  Febmary,  1805,  provides,  "  that  all  deeds 
for  the  conveyance  of  lands,  tenements,  and  hereditaments,  situate, 
lying,  and  being  within  this  State,  shall  be  signed  and  sealed  by  the 
grantor  in  the  presence  of  tKo  witnesses,  who  shall  subscribe  the  said 
deed  or  conveyance,  attesting  the  acknowledgment  of  the  signing  and 
sealing  tliereof;  and  if  executed  within  this  State,  shall  be  acknowl- 
edged by  the  party  or  parties,  or  proven  by  the  sabscrtbing  witnesses, 
before  a  Judge  of  the  Court  of  Common  Pleas,  or  a  Justice  of  the  peace 
in  any  county  in  this  State."  Although  there  are  no  negative  words 
in  this  clause,  declaring  all  deeds  for  the  conveyance  of  lands  executed 
in  any  other  manner  to  be  void ;  yet  this  must  be  necessarily  inferred 
ttom  the  clause  in  the  absence  of  all  words  indicating  a  different  legis- 
lative intent,  and  in  point  of  fact  such  is  understood  to  be  the  uniform 
oonatniction  of  tbe  act  in  the  courts  of  Ohio.  The  deed,  then,  in  this 
case,  not  being  executed  according  to  the  laws  of  the  State,'the  evi- 
dence was  properly  rejected  by  the  Circuit  Court. 

The  remaining  point,  as  to  the  rejection  of  the  evidence  of  the  deed 
1h>m  Smith  to  Graham,  and  the  proof  to  show  that  it  was  given  in  ex- 
change  for  the  land  in  controversy,  has  not  been  much  relied  on  in  this 
court.  It  is^  indeed,  too  plain  for  argument,  that  if  a  deed  imperfectly 
executed  would  not  convey  any  estate  or  interest  in  the  land,  a  parol 
exchange,  or  parol  proof  of  an  intention  to  convey  the  same  In  ex- 
change, cannot  be  permitted  to  have  any  such  effect.' 

Judgment  affirmed.  Kith  coats. 

1  Ace.  Sirack  v.  Hnfnagle,  111  Ind.  4S3,  IS  N.  E.  303;  Roblnwn  d.  Qneen,  8T 
Tenn.  445  ;  Shattack  u.  BM«a,  93  Wis.  633,  66  N.  W.  70fl.  Bat  »e  Gates  i>.  Gftitber, 
46  La.  Ann.  SS6,  15  So.  50. 

Conversal}',  a  deed  good  according  to  t)ie  law  of  the  litm  comtitDtM  agood  con- 
veyance. Chough  it  is  not  good  accoiding  to  tlie  law  of  the  place  of  making.    FoM  a 
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CAMPBELL  V.  COON.  Q 
Court  or  Appeals,  New  York,  18H6. 
[Reported  U9  NaoYork,  5S6.] 
Gbat,  J.^  The  learned  judges  of  the  General  Term  below  have 
reversed  the  Judgment  recovered  by  these  plaintiffs  la  their  action  for 
the  foreclosure  of  a  mechanic's  lien  and  have  ordered  a  dismissal  of 
the  complaiut,  upon  the  groaud,  as  we  find  in  the  opinion,  tbat  "  the 
right  to  II  lien  pursuant  to  the  provisions  of  the  Mechanics'  Lien  Law 
(Chap.  342,  Laws  of  1885),  doea  not  extend  to  <»ntracts  made  and  to 
be  performed  out  of  this  Slate."  I  thiuk  Uiat  their  conclusion  was 
erroneous,  and  that  a  consideration  of  the  case  fails  to  disclose  any 
ground  for  the  reversal  of  the  plaintiff's  Judgment.  It  appears  from 
this  record,  following  the  Bodinga  of  facts,  that  the  defendant,  Am&lie 
Good,  contracted  with  the  Vanderbeck  Iron  Work  Company,  a  cor^ 
poratioD  created  by  the  laws  of  the  State  of  New  Jersey,  to  furnish  and 
erect  the  iron  work  in  a  certain  building  she  was  about  constructing  in 
the  city  of  New  York.  That  company  then  made  a  contract  with  the 
plaintiffH,  who  were  also  residents  of  the  State  of  New  Jersey,  by 
which  tlie  latter  agreed  to  make  certain  iron  lintels  and  iron  separators, 
at  an  agreed  piice  and  in  accordance  with  the  contract  between  the 
company  and  Mrs.  Coon,  and  to  deliver  the  same  to  the  Iron  Work 
Company  *'  at  and  for  the  building"  in  question.  The  plaintifTs  per- 
formed their  ^reement,  and  the  materials  called  for  in  their  agreement 
were  delivered  to  the  Iron  Work  Company  *'  at  tlie  city  of  Hoboken  in 
the  State  of  New  Jersey  and  at  No.  368  Greenwich  Street  in  the  city 
of  New  York"  (tb&t  being  the  place  where  the  building  was  being 
erected),  and  all  of  them  "  were  actually  used  in  the  construction  of 
the  building  with  the  knowledge  and  consent "  of  Mrs.  Coon.  It  is 
perfectly  clear,  therefore,  in  the  firot  place,  that  under  their  contract 
the  plaintiffs  were  required  to  deliver  the  materials,  which  they  had 
agreed  to  ftimish  to  the  Iron  Woi-k  Company,  "  at  and  for  Ibe  bnilding 
in  tiie  city  of  New  York,"  and,  in  the  second  place,  that  those  materials 
were  actally  used  in  its  construction,  and  is  there  any  satisfactory 
reason  for  denying  to  them  the  protection  of  the  statute  because  the 
contract  or  agreement  was  one  made  without  the  State  and  between 

First  Nat.  Bank,  13S  HI.  5S9.  38  N.  E.  976;  HanUm  v.  Seiberlmg,  lOT  la.  554,  78 
N~.  W,  t91;  SoccewioD  of  Larendon,  39  La.  Ana.  9S3,  3  So.  219;  AntooeUi  t>.  do  la 
Palmira  (French  CaMation,  2  Apr.  1884),  13  Clonet,  77. 

So  the  validity  of  a  coiireTance  is  delarmined  bj  the  Ux  rei  $ila.  Hook  t.  Cbnrch, 
70  la.  208 ;  Ooddard  b.  Sawyer,  9  All.  78 ;  FeasoDden  o.  Taft,  6S  N.  H.  39.  17  Atl.  71.1. 

So  of  the  Da(Dr«  and  exteat  of  the  interest  convsjed,  and  the  state  ot  the  tide  aa  a 
reaalt  of  the  coaveyance.  McGoon  v.  Scales.  9  Wall.  41  ;  Giorer  v.  U.  S.  39  Ct.  CL 
336 1  Danner  D.  Brewer,  69  Ala  191  ;  Bronson  e.  St.  Croix  Lomber  Oh,  44  Uinn.  348, 
45  N.  W.  570.  — E». 

^  Part  of  the  o[JnioD  ii  omitted.  —  En. 
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non-reudeuts  of  the  State?  I  see  no  reason  for  so  narrowly  uonsLru- 
ing  the  provisions  of  the  Mechanics'  Lien  Law.  By  its  terms  "  any 
person"  nay  have  a  lien,  who  shall  have  furnished  any  materials, 
which  have  been  used  in  the  erectiou  of  any  building  within  any  of  the 
cities  or  counties  of  this  State.  Undoubtedl}-,  the  statute  bas  no  extra- 
territorial force,  and  was  intended  for  the  protection  of  those  furnish- 
ing materials  within  this  State ;  as  it  was  held  by  this  court  in  the  case 
of  The  Birmingham  Iron  Foundry  v.  The  Glen  Cove  Starch  Manufac- 
turing Company,  78  X.  Y.  SO,  a  case  cited,  and  relied  upon,  in  the 
opinion  of  the  General  Term.  The  facts,  however,  in  that  case  were 
quite  oiber  than  those  before  us.  There,  the  defendant,  a  New  York 
corporation,  ordered  the  conatraction  of  a  steam  en^ne  by  the  Wood* 
raff  Company,  a  Connecticut  corporation,  and  the  bed  plate  for  the 
engine  the  Woodruff  Company  ordered  of  llie  plaintiff,  also  a  Con- 
necticut corporation.  Under  the  contract  between  the  defendant  and 
the  WoodruEE  Company,  the  engine  was  to  be  delivered  to  the  defend- 
ant at  Hartford,  in  the  State  of  Connecticut,  and  the  bed  plate  for  the 
engine,  under  the  sut>contract  with  the  plaintiff,  was  alao  to  be  deliv- 
ered at  that  city.  The  delivery  of  the  engine,  complete,  was  in  fact 
made  to  the  defendant  at  Hartford  and  the  defendant  brought  it  into 
this  Slate  and  to  its  factory.  Under  these  circumstances,  tt  was  very 
properly  decided,  inasmuch  as  when  the  engine  was  brought  into  this 
State  it  t)elonged  to  the  defendant,  that  the  plaintiff  '*  furnished  no 
materials  in  this  State,"  and,  therefore,  could  not  claim  the  benefit 
of  the  statute.  In  this  case  the  fact  was,  and  such  was  the  finding  by 
the  referee,  that  under  the  plaintiffs'  ^reement  they  were  to  deliver 
the  materials  at  and  for  the  building  in  New  York  City,  which  the 
defendant  was  to  put  up,  and  they  performed  their  agreement  in  that 
resi>ect  and  their  materials  were  actually  used  in  its  construction. 

In  the  opinion  of  the  General  Term,  stress  is  laid  upon  the  fact  that 
no  place  of  payment  was  specified,  and  it  was  reasoned  that  because  the 
State,  wherein  the  contract  was  made  and  the  contracting  parties  re- 
sided, was  in  legal  contemplation  the  place  for  payment,  no  right  conld 
be  deemed  to  exist  under  the  statute  entitling  tiie  plaintifib  to  a  lien 
upon  the  building  for  their  security.  That  proposition  ^ain  a^umes 
for  the  statute  a  purpose  whiuh,  in  our  Judgment,  is  not  conveyed  by 
ite  language.  The  operation  of  the  Mechanics'  Lion  Law  does  not 
depend  upon  such  incidente  of  the  contract  with  the  materialman  as 
relate  to  its  character,  or  to  the  place  of  payment ;  but  solely  upon  the 
fact  that  the  materialman  has  performed  labor  upon,  or  furnished  ma- 
terials to,  any  building  within  the  State.  The  very  case  to  which  the 
General  Term  opinion  refers,  and  which  we  have  cited  above,  rested, 
in  its  decision,  upon  the  fact  that  the  plaintiff  had  really  furnished  no 
materials  in  this  State.  The  language  of  this  act  is  very  broad  and  we 
perceive  no  limitation  in  its  language,  nor  any  good  reason  for  reading 
one  into  it,  by  which  the  mechanic  is  required  b>  be  a  resident  of  the 
State  and  to  make  his  contract  here.    The  materials  must  have  been 
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furnished  and  used  in  the  erection  of  s  building  within  a  city  or  cx>uDtj 
of  this  State  and,  when  that  is  the  case,  the  i-ight  of  the  materialman 
to  a  lien  foUons,  if  the  provisions  of  the  statute  are  otherwise  compUed 
with.' 


SECTION    nL 
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CAMMELL  V.  SEWELL.  "( 
ExcHEguEB  Chahbeb.     1860. 
[Reported  B  Barlttau  f-  Norman,  7M.] 
Tbotkr  for  deals,  with  a  count  for  money  had  and  received.    At  the 
trial  a  verdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case, 
which  was  substantially  as  follows.     The  plaintiffs  were  underwriters 
at  Hull ;  the  defendants  merchants  in  London.    The  action  was  brttaght 
to  recover  part  of  a  cai^o  of  deals  shipped  on  board  the  Prussian  ship 
"  Augusta  Bertha  "  at  Onega,  in  Russia,  by  the  Onega  Wood  Com- 
pany, for  Messrs.  Simpson  &  Whaplate,  of  Hull,  and  by  them  insured 
with  the  plaintiffs.    The  plaintiffs  had  paid  Messrs.  Simpson  &  Wha- 
plate as  for  a  total  loss. 
.       The  "  Augusta  Bertha  "  having  put  into  HsToe  Roads,  in  Norway,  in 
consequence  of  the  shifting  of  her  deck  cargo,  drove  from  her  anchor* 
I  age  on  the  rocks  at  Smaage,  about  three  miles  from  Molde.    The  cargo 
was  discharged  and  the  vessel  abandoned,  and  the  master  sold  the 
cai^o  by  auction  (against  the  protest  of  the  representative  of  the  con- 
signees) to  one  Hans  Clansen,  who  consigned  Uiem  to  the  defendants, 
l^e  cargo  was  sold  by  the  defendants  for  an  amount  greater  than  the 
insurance  money  paid  by  the  plaintifh. 

By  the  law  of  Norway,  the  sale  by  auction  passed  a  good  title  to  the 
purchaser,  even  if  the  master,  as  between  himself  and  the  owners,  was 
acting  wrongful!}'.  The  representative  of  the  consignees  instituted  a 
suit  in  the  Superior  Diocesan  Court  of  Trondjhem  to  set  sside  the  sale  ; 
but  the  court  confirmed  the  sale. 
The  Court  of  Exchequer  ordered  the  verdict  for  the  plaintiffs  to  be 

'  Aee.  Thnnnati  d.  Kyle,  71  Ga.  63S ;  U.  8.  Idt.  Co.  b.  Pbelpc  &  Bigelow  W.  Bf. 
Ca,  94  Kan.  114,  a?  Far.  962;  FnUii  Broe.  Itod  Co.  d.  Natchitocbeg,  51  Lft.  Ann. 
1377,  36  So.  402. 

So  generally  the  extent  of  a  creditor's  righu  to  enforce  payment  oat  ot  tbe  debtor'a 
land  is  detennined  by  the  lex  rei  tit(t.  Harrisoii  v.  HariiBan.  L.  R.  SCh.342 ;  McGoon 
V.  ScalsB,  9  Wall.  23  ;  Brine  v.  Ida  Co..  96  U.  S.  627 ;  Whipple  f.  Fowler,  4l  Melx 
675,60  N.  W.  IS.  -Ei>. 
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aet  aside,  and  a  verdict  entered  for  tbe  defendant;  aod  the  plaintiffs 
brougbt  the  case  into  the  Exchequer  Chamber  on  a  writ  of  error.' 

Cbomftok,  J.  In  this  case  tbe  majority  of  the  court  (Cockbcbn, 
C.  J.,  WioaTHAH,  WiLLiuiS,  CBOHiTOir,  and  Keatiho,  JJ.)  are  of 
opinion  that  the  Judgment  of  the  Court  of  Exchequer  should  be 
affirmed.  At  the  same  time  ire  are  bj-  no  means  prepared  to  agree 
with  the  Court  of  Exchequer  in  thinking  the  Jadgment  of  tbe  Diocesan 
Court  in  Norway  coDcluBive  as  a  Judgment  in  rem,  nor  are  we  satisfied 
that  tbe  defendants  in  the  present  action  were  estopped  bj  the  Judg- 
ment  of  that  court,  or  what  was  relied  on  as  a  judicial  proceeding  at 
tbe  auction.  It  is  not,  however,  necessary  for  us  to  express  any  de- 
cided opinion  on  these  questions,  as  we  tbink  that  the  case  should  be 
determined  ou  the  real  merits  as  to  tbe  passing  of  tbe  property. 

If  we  are  to  recognize  the  Norw^ian  law,  and  if  according  to  that 
law  the  property  passed  by  the  sale  in  Norway  to  Clausen  as  an  inno- 
cent purchaser,  we  do  not  tbink  that  tbe  subsequent  bringing  the  prop- 
erty to  England  can  alter  the  position  of  the  parties.  The  difficulty 
which  we  have  felt  in  the  case  principally  arises  from  tbe  mode  in  which 
tbe  evidence  is  laid  before  us  in  the  mass  of  papers  and  depositions 
contained  in  tbe  appendix. 

We  do  not  see  evidenoe  in  tbe  case  sufficient  to  enable  us  to  treat 
tbe  transaction  as  fraudulent  ou  the  part  of  Clausen,  although  there  are 
circumstances  which  would  have  made  it  better  for  him  not  to  have 
become  the  purchaser.  Treating  him,  therefore,  as  an  innocent  pur- 
chaser, it  appears  to  us  that  the  questious  are,  did  the  property  by  the 
law  of  Norway  vest  in  him  as  an  innocent  purchaser?  and  are  we  to 
recognize  that  law?  Tbe  question  of  what  is  the  foreign  law  is  one  of 
fact,  and  here  again  there  is  great  difficulty  in  finding  out  from  the 
mass  of  documents  what  is  the  exact  state  of  tbe  law.  The  conclusioa 
whicli  we  draw  from  the  evidenoe  is,  tJiat  by  the  law  of  Norway  the  I 
captain,  under  circumstances  such  as  existed  in  this  case,  could  not,  as 
between  himself  and  his  owners,  or  the  owners  of  the  cargo,  justify  tbe  . 
sale,  but  that  he  remained  liable  and  responsible  to  them  for  a  sale  not  ' 
justifled  under  the  circumstances ;  whilst,  on  the  other  band,  an  inno- ' 
cent  purchaser  would  have  a  good  title  to  the  property  bought  by  him 
from  the  agent  of  tbe  owners. 

It  does  not  appear  to  us  that  there  is  anything  so  barbarous  or  mon- 
strons  in  this  state  of  the  law  as  that  we  can  say  that  it  should  not  be 
recogmzed  by  db.  Onr  own  law  as  to  market  overt  is  analt^ous  ;  and 
though  it  is  said  that  much  mischief  would  be  done  b,v  upholding  sales 
of  this  nature,  not  Justified  by  the  necessities  of  the  cose,  it  may  well 

1  This  short  sUtemsDt  of  facts  i*  subftitnted  for  that  of  the  Reportera  in  9  H.  &  N. 
617.  Aigumeata  of  coonBel  are  omitteil.  Id  the  conrse  of  the  ugament,  CocKBoaif, 
O.  J.,  g^d :  "  It  a  poreon  sendu  goods  to  a  foreign  coantty  it  rosy  well  be  that  he  it 
boand  by  the  law  of  that  coaatry ;  but  here  the  goods  vera  wracked  od  tbe  coast  of 
Norway,  and  came  there  without  the  owner's  assent.  Could  tbe  sxriTsl  of  the  goods 
there  enlarge  the  captsin's  aathotity  ?  "  —  En. 


»Google 


156  CAMMELL  tf.   SBWBLL.  [CHAF.  Vn. 

he  that  the  miacbier  ironld  be  greater  if  the  vendee  were  only  to  have  s 
title  in  coses  where  the  master  was  strictly  justiBed  in  eelling  as  be- 
tween himself  and  the  owoei-s.  If  that  were  so,  purchasers,  who  sel- 
dom can  know  the  facts  of  the  case,  would  not  be  inclined  to  give  the 
value,  and  on  proper  and  lawful  sales  by  the  master  the  property  would 
be  in  great  danger  of  being  sacrificed. 

There  appears  nothing  barbarous  in  saying  that  the  l^nt  of  the 
owners,  who  is  tlie  person  to  sell,  if  the  circamstances  Justify  the  sale, 
and  who  must,  in  jwint  of  fact,  be  the  party  to  exercise  his  judgment 
as  to  whether  there  should  be  a  sale  or  not,  should  have  the  power  of 
giving  a  good  title  to  the  innocent  purchaser,  and  that  the  latter  should 
not  be  bound  to  look  to  the  title  of  the  seller.  It  appears  in  the  pres- 
ent  case  that  the  one  purchaser  bought  the  whole  cargo ;  but  suppose 
the  farmers  and  persons  in  the  neighborhood  at  such  a  sale  buy  several 
portions  of  the  goods,  it  would  seem  extremely  inconvenient  if  they 
were  liable  to  actions  at  the  suit  of  the  owners,  on  the  ground  that 
there  was  no  necessity  for  the  sale.  Could  such  a  purchaser  coming 
to  England  be  sned  iu  our  courts  for  a  conversion,  and  can  it  alter  the 
casu  if  he  resell,  and  the  propertj-  comes  to  this  country? 

Many  cnses  were  mentioned  in  the  course  of  the  ai^ument,  and  more 
might  be  collected,  in  which  it  might  seem  hard  that  the  goods  of  for- 
eigners should  be  dealt  with  according  to  the  laws  of  our  own  or  of 
other  conntries.  Amongst  others  our  law  as  to  the  seizure  of  a  foreign- 
er's gootls  for  rent  due  from  a  tenant,  or  as  to  the  title  gained  in  them, 
if  stolen,  by  a  sale  in  market  overt,  might  appear  harsh.  But  we  can- 
not think  that  the  goods  of  foreigners  would  be  protected  against  such 
laws,  or  that  if  the  property  once  passed  by  virtue  of  them,  it  would 
again  be  changed  by  being  taken  by  the  new  owner  into  the  foreigner's 
own  country.  We  think  that  the  law  on  this  subject  was  correctly 
stated  by  the  Lord  Chief  Baron  in  the  course  of  the  argument  in  the 
court  below,  where  he  says  "  if  personal  property  is  disposed  of  in  a 
manner  Itinding  according  to  the  law  of  the  country  where  it  b,  that 
I  disposition  is  binding  everywhere."  And  we  do  not  think  that  it  makes 
any  difference  that  the  goods  were  wrecked,  and  not  intended  to  be  sent 
to  the  country  where  they  were  sold.  We  do  not  think  that  the  goods 
which  were  wrecked  here  would  on  that  account  be  the  less  liable  to 
otir  laws  as  to  market  overt,  or  as  to  the  landlord's  r^ht  of  distress, 
l>ecause  the  owner  did  not  foresee  that  they  would  come  to  England. 

Very  little  authority  on  the  direct  question  before  us  has  been  brought 
to  our  notice.  The  only  case  which  seems  at  variance  with  the  prin- 
cijiles  we  have  enunciated  is  the  case  of  the  "Eliza  Cornish"  or 
"  Segredo,"  before  the  judge  of  the  Court  of  Admiralty.  1  Eccl.  & 
Adm.  36.  If  this  case  be  an  authority  for  the  proposition  that  a  law  of 
a  foreign  country  of  the  nature  of  the  law  of  Norway,  as  proved  in  the 
present  case,  is  not  to  be  regarded  by  the  courts  of  this  country,  and 
that  its  effect  as  to  passing  property  in  the  foreign  country  is  to  be  dis- 
tegorded,  we  cannot  agree  with  the  decision  ;  and.  with  all  the  respect 
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due  to  3o  blgh  an  authority  id  mercantile  traneactions,  we  do  not  feel 
ourselves  bouad  by  it  when  sitting  in  a  court  of  error.  We  must  re- 
mark, also,  that  in  the  case  of  Freeman  v.  The  East  India  Company, 
5  B.  &  Aid.  617,  the  Court  of  Queen's  Bench  appear  to  have  assented 
to  the  proposition  tliat  the  Dutch  law,  as  to  market  overt,  might  have 
had  the  effect  of  passing  the  property  in  such  case  if  the  OLrcumstaDces 
of  the  knowledge  of  the  transaction  had  not  taken  the  case  out  of  the 
provisions  of  such  law. 

la  the  present  case,  which  is  not  like  the  case  of  Freeman  v.  The 
East  India  Company,  the  case  of  an  English  subject  purchasing  in  an 
English  colony  property  wliivli  be  was  taken  to  know  that  the  vendor 
had  no  authority  to  sell,  we  do  not  think  that  we  can  assume  on  the 
evidence  that  the  purchase  was  made  with  the  knowledge  that  the  sell- 
ers liad  no  authority,  or  under  such  circumstances  as  to  bring  the  case 
within  any  exception  to  the  foreign  law,  which  seems  to  treat  the  mas- 
ter aa  having  sufficient  authority  to  sell,  so  as  to  protect  the  innocent 
purchaser  where  there  is  no  representative  of  the  real  owner.  It  sbonld 
be  remarked,  also,  that  Lord  Stowell,  in  the  passage,  cited  in  the  case 
of  Freeman  v.  The  East  India  Company,  from  his  Judgment  tn  the  case 
of  the  "  Gratitudiae,"  states  that  if  the  master  acts  unwisely  in  his  de- 
cision as  to  selling,  still  the  foreign  purchaser  will  be  safe  under  his 
acts.  The  doctrine  of  Lord  Stowell  agrees  much  more  with  the  prin- 
ciples on  which  our  Judgment  pixtceeds  than  with  those  reported  to 
have  been  approved  of  in  the  case  of  the  "  Eliza  Cornish,"  as,  on  the 
evidence  before  ns,  we  cannot  treat  Clausen  otherwise  than  as  an  inno- 
cent purchaser,  and,  as  the  law  of  Norway  appears  to  us,  on  the  evi- 
dence, to  give  a  title  to  an  innocent  purchaser,  we  think  that  the 
property  vested  in  him,  and  in  the  defendants  as  sab- purchasers  from 
him,  and  that,  having  once  so  vested,  it  did  not  become  divested  by 
its  being  subsequently  brought  to  tliis  country,  and,  therefore,  that  the 
judgment  of  the  Court  of  Exchequer  should  be  affirmed. 

CoCKBDKW,  C.J,  ConcuiTingin  the  judgment  delivered  by  my  brother 
Crohfton,  it  further  appears  to  me  that  the  case  may  also  be  put  upon 
another  and  a  shorter  ground. 

Although  the  goods  in  question  were  at  one  time  the  property  of 
English  owners,  the  property  in  tliem  was  transferred  to  others  by  a 
sale  valid  according  to  the  law  of  Norway,  a  country  iu  which  the  goods 
were  at  the  time  of  such  sale. 

Even  if  it  were  admitted,  for  the  purpose  of  argument,  that  by  the 
law  of  the  country  to  which  the  ship  belonged  the  master  would  not 
have  had  the  power  to  dispose  of  the  ship  or  cargo  in  case  of  wreck, 
which  the  law  of  Norway  gives  in  such  a  case,  and  that  the  law  of 
Norway  would  be  overridden  by  the  law  of  the  nation  to  which  the 
ship  belonged,  then  it  is  to  be  observed  that,  the  ship  having  been  a 
Prussian  ship,  and  the  carriers,  the  shipowners,  Prussians,  and  the 
goods  having  been  shipped  in  Russia,  the  power  of  the  master  must 
depend  on  the  law  either  of  the  countr}'  to  which  the  ship  belonged,  or 
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of  Uie  pUce  where  the  oontract  to  carry  was  entered  into.  The  lav  of 
England,  never  having  attached  to  the  goods,  as  they  never  were  on 
board  an  English  vessel  or  reached  British  territory,  cannot  apply  to 
the  case.  The  law  of  nations  cannot  determine  the  question,  for  the 
international  law  is  by  no  means  nniform  as  to  the  powers  of  a  master, 
as  abundantly  appeared  from  the  various  codes  which  were  brought 
to  our  notice  during  the  argument  Bat  no  evidence  was  adduced  to 
show  what  was  the  law  of  Frnssia  or  that  of  Buasis  in  the  matter  in 
question. 

The  case  therefore  stands  nakedly  thus,  —  a  good  contract  of  sale  to 
transfer  the  property  in  Norway,  without  anything  to  show  that  by  the 
general  law  of  nations,  or  by  the  law  of  any  nation  which  can  possibly 
apply  to  the  present  case,  the  sate  ralid  in  Norway  can  be  invalidated 
elsewhere. 

Btlbs,  J.,  dissented.  Judgment  <;^Tmai^ 


LANGWORTHT  f.    LITTLE.  T 
SupREKK  JoDiciAL  Court  of  Mabbachubxttb.    1868. 
[Rqmrttd  12  Ciuhing,  109.] 

This  was  an  action  of  tort  for  a  horse  and  buggy  wagon,  attached 
by  the  defendant,  a  deputy-sheriff,  aa  the  property  of  one  Charles  E. 
UcCarty,  September  11,  1849.  The  plaintiff,  an  inhabitant  of  HUla- 
dale,  in  the  State  of  New  York,  claimed  titie  under  a  prior  mortgage 
fh>m  said  McCarty,  made  and  dated  at  a&id  Hillsdale,  September  1, 
1819,  at  which  time  the  property  was  at  Hillsdale,  and  in  the  possea- 
Bion  of  said  McCarty.  The  mortgage  was  duty  filed  in  the  town-cletl:'s 
office  of  Hillsdale,  according  to  the  laws  of  New  York,  whicli  were  pro- 
duced and  read  at  the  trial  in  the  Court  of  Common  Fleas.  Bev.  Sts. 
of  New  York,  vol.  2,  p.  71.  The  plaintiff  also  proved  a  due  demand 
on  the  defendant  for  the  payment  of  the  amount  due  him  on  said  mort- 
gage, pursuant  to  Rev.  Sts.  c.  90,  §  79,  and  that  payment  was  refbsed. 
The  defendant  offered  to  prove  that  said  McCarty,  the  mortgagor,  at 

'  The  general  rule  that  the  passing  of  title  to  a  chattel  is  determiiMd  bj  the  law  of 
the  aitns,  not  hj  that  of  the  place  of  making  the  coDtiact  of  tiansfer,  nor  b;  that  of  the 
domidl  ol  the  owner,  is  well  established.  Mackey  v.  Pettyjohn,  e  Kan.  App.  97, 49  Pac 
636;  AmeecMcCamber,  lMMaa.8S.  (See,  howenr,  N.  W.  Bank  n.Pajnier  [1S95], 
A.  C.  56;  Fonke  n.  Fleming,  13  Md.  39S.)  Thai  the  reqniiemeats  aa  to  registration 
depend  apon  the  law  of  the  sitos.  Coote  v,  Jecka,  L.  R.  13  Eq.  597 ;  Goaline  v.  Dnn- 
bai,  32  N.  B.  33a.  If  the  title  has  passed  by  the  law  of  tbe  sitas,  the  new  title  ii 
Mcognized  in  any  State  into  which  the  goods  may  be  bionght ;  and  this  although  by 
the  law  of  the  latter  State  tbe  title  ironld  not  hare  passed.  This  rnle  obCaios  whether 
the  title  passed  by  consent  of  the  parties,  Rabnn  d.  Rabun,  15  La.  Ann.  4TI ;  Sleeper 
t;.  Pa.  R.  R.,  100  Pa.  S59 ;  or  by  operation  of  law,  aa,  lot  instance,  by  the  stMole  of 
limiCatioDB.  Shelby  f.  Gay,  11  Wheat.  361 ;  Brown  v.  Browa,  5  Ala.  508;  Waten  *. 
Barton,  1  Cold.  45a— Ed. 
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the  time  of  making  the  mortgage,  resided  in  the  town  of  Uoant  Wasli- 
iDgton,  in  this  count3',  and  afltir  tLe  mortgage  was  made,  immediately 
returned  with  it  to  this  State,  and  the  same  reOiained  here  in  hia  pos- 
iessfoD,  until  it  was  attached  by  the  defendant,  on  a  writ  in  favor  of 
citizenB  of  Connectiout,  who  had  no  knowledge  of  the  mortgage  ;  nor 
was  the  aame  recorded  in  the  town  of  Mount  Washington.  MeUen,  J., 
ruled  that  these  facts  constituted  no  defence  to  the  action,  and  the  ver- 
dict being  for  the  plaintiff,  the  defendant  excepted  to  such  ruling. 
The  other  facts  of  the  case  are  stated  in  the  opinion.* 

Sbaw.  C.  J.  This  mortgage  of  personal  property  was  made  in  New 
York,  the  property  then  being  there,  to  a  citizen  of  New  York,  there 
residing,  recorded  in  the  town-clerk's  olBce  in  the  town  of  Hillsdale, 
New  York,  and  bo  made  as  to  be  valid,  and  bind  the  property  in  that 
State.  Being  removed  into  Massachusetts,  it  was  here  attached  by  the 
defendant,  as  the  property  of  the  mortgagor.  The  property  in  question 
was  a  horse  and  bugg}'  wagon,  and  it  appeared  that  the  horse  and 
wagon  were  sold  by  the  plaintiff  at  Hillsdale,  to  McCarty,  the  mort- 
gagor, and  mortgaged  back  at  the  same  time,  to  secure  McCarty's  note 
given  at  the  same  time,  in  part  payment  for  said  purchase.  The  plain- 
tiff, by  this  conveyance,  acquired  a  good  qualiSed  title  to  the  property, 
by  the  laws  of  the  State  of  New  York,  a  property  sufficient  to  enable 
him  to  maintain  trover  against  a  wrongdoer ;  and  an  officer  attaching 
the  property  as  the  property  of  the  mortgagor,  especially  without  pay- 
ing,  and  in  fact  refusing  to  pay  the  debt  of  the  mortgE^ee,  when  noti- 
fied to  him  and  demandeS  of  him,  is  as  to  him  a  wrongdoer,  A  party 
who  obtains  a  good  title  to  property,  absolute  or  qaalifled,  by  the  laws 
of  a  sister  State,  is  entitled  to  maintain  and  enforce  those  rights  in  this 
State.     It  is  a  case  where  the  lex  loci  contractut  must  govern. 

We  think  there  is  no  ground  for  the  argument,  that  by  the  St  1813, 
c.  72,  this  mortgage  should  have  been  recorded  by  the  clerk  of  the 
town  where  the  mortgagor  resides,  and  also  of  the  town  where  lie  prin- 
cipally transacts  his  business,  or  follows  his  calling,  and  that  said  stat- 
ute obviously  applies  only  to  mortgages  made  in  Massachusetts. 

Skcceptiona  overruled!* 

1  ArgnnMQts  of  coiumI  are  omitted. — En. 

*  Aec.  V.  S.  Bank  v.  Lee,  13  Pet.  107;  Alferiti  v.  iDKalls,  83  Fed.  964;  Be^l  e. 
WiUiamaon,  U  Alt  SB;  Hall  f.  Pillow,  31  ATk.33;  Ballard  p.  Wioter.  39  Conn.  179; 
PeteTson  e.  Kaigler,  78  Oa.  434,  3  S.  E.  6S5  ;  Mnmford  n.  Canty,  SO  111.  870;  Smith 
V.  HcLaan,  !4  la.  332 ;  Handle;  c.  Uania,  48  Kan.  60fi,  29  Fac.  1 145  ;  Keenan  v. 
Stimaou,  33  Mioa.  377.  SO  N*.  W.  364 ;  Barker  e.  StacT,  S5  MUr.  47 1  ;  Smith  v.  Hutch- 
ings,  30  Mo.  380 ;  Offntt  t>.  Tlagg,  ID  N.  H.  4S ;  Horathal  v.  Barwell,  109  N.  0. 
10,  13  8.E.  7ai"i  Wilion  o.  Rtutad.  7  N.  D.  330,  75  N,  W.  360;  KaaaKs  "■  Taylor, 
7  Ohio  S.  134 ;  GreenTille  Nat.  Bank  v.  ErsDa-SDyder-Bael  Co.,  9  Okla.  aS3 ;  Cku- 
shaw  V.  Anthony,  Mart.  &  T.  102 ;  Craig  t>.  Wiltiama,  90  Va.  500,  1S5  B.  899 ;  Ho- 
Gregoi  V.  Kerr,  29  N.  S.  49. 

Contra,  Wilnon  e.  Carrcn,  1!  Md.  54;  CorbetC  f.  LiCtleflold,  84  Micb.  30  (lee 
Vining  o.  MUlar,  109  Mich.  205,  67  N.  W.  136) ;  AnniUge  u.  Spahn,  4  Pa.  DisL  Ct. 
370.    And  tee  Jonea  i.  Taylor,  SO  Vt.  43. 

In  Qreenrille  Nat.  Bank  v.  E.  S.  B.  Co.,  lupra,  BnnwiLi,  J.,  aald:  "  If  there 
moitgages  were  valid  mortgage!  where  executed  and  where  the  property  waa  located 
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GREEN  V,  VAN  BUSKIRK.Q 
SOPBKUE  CousT  OF  TBB  TjNrxKD  STATES.    1866,  1889. 
lBtpi>rttd  5  WaliiKe,  807 ;  T  Wl^^aee,  139.] 

Motion  to  dismisa  a  writ  of  eiror  to  the  Supreme  Ckmrt  of  the  State 
of  New  York. 

The  CoDstitutiOD  of  the  United  States  declares  (Section  1,  Article 
i)  that  full  faith  and  credit  shall  be  givcD  in  each  State  to  the  public 
acta,  records,  and  judicial  proceediogs  of  every  other  State ;  and  that 
Congress  may  by  general  laws  prescribe  the  manner  id  which  such 
acts,  records,  and  proceedings  shall  be  proved,  and  the  effect  thereof. 

Under  the  power  here  conferred,  Congress,  by  act  of  1790,  May  26, 
1  Stat,  at  Large,  122,  provides  that  records,  authenticated  in  a  way 
which  it  prescribes,  shall  "  have  such  faith  and  credit  given  to  then)  in 
every  other  court  of  the  United  States  as  they  have  by  law  or  usage 
in  the  court  from  which  they  are  taken." 

With  this  provision  of  the  Constitution  and  this  law  in  force,  Bates 
being  the  owner  of  certain  iron  safes  at  Chicago,  in  the  State  of  Illi- 
nois, on  the  3d  day  of  November,  1857,  executed  and  delivered,  in  the 
State  of  New  York,  to  Van  Buskirk  and  others,  a  chattel  mortgage  of 
them.  On  the  5th  day  of  the  same  month  Green  caused  to  be  levied 
on  the  same  safes  a  writ  of  attachment,  sued  by  him  out  of  the  proper 
COflrt  in  Illinois,  against  the  property  of  Bates.  The  attachment  suit 
proceeded  to  judgment,  and  the  safes  were  sold  in  satisfaction  of 
Green's  debt.  Van  Buskirk,  Creep,  and  Bates  were  all  citizens  of 
New  York.  Green's  attachment  was  levied  on  the  safes  as  the  prop- 
erty of  Bates,  before  the  possession  was  delivered  to  Van  Buskirk,  and 
before  the  mortg^e  firom  Bates  to  him  was  recorded,  and  before  notice 
©fits  existence. 

Van  Buskirk  afterwards  sued  Green,  in  the  New  York  conrta,  for  the 
value  of  the  safes  thus  sold  nnder  his  attachment,  and  Green  pleaded 
the  proceeding  in  the  court  of  Illinois  in  bar  of  the  action.  In  this  suit 
tAus  brought  by  him  in  the  New  York  courts.  Van  Buskirk  obtained 
judgment,  and  the  judgment  was  affirmed  in  the  highest  court  of  the 
State  of  New  York.  From  this  affirmance  Green  took  a  writ  of  error 
to  this  oourt,  assuming  the  case  to  fall  within  the  twenty-fifth  section  of 
the  Judiciary  Act,  which  gives  such  writ  in  any  case  wherein  is  drawn 
In  question  a  clause  of  the  Constitution  of  the  United  States,  and  the 

at  the  time,  tha  rig;hts  of  themartgagee  ore  veited  right*  which  cannot  be  taken  aw>j 
from  it  ■  ■  .  We  hare  no  donbt  but  that  the  legislatura  has  the  power  to  enact  a  law 
proTiding  for  the  filing  of  chattel  morCgagea  execDt«il  in  another  State  within  a  reason- 
Able  time  after  the  mortgaged  property  a  brongfat  into  this  territor]>,  aud  to  provide 
that  Each  mortgage  shall  be  absolutely  void  as  against  cieditois,  and  porchaaSrs,  and 
incambrancen  in  good  faith  (or  value,  if  not  filed  within  the  time  fixed ;  but  this  hu 
not  been  done." 
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decision  is  against  the  title,  right,  or  privilege  specially  set  ap.  His 
asBumption  was  that  the  faith  and  credit  which  the  judicial  proceedings 
in  the  courts  of  the  State  of  Illinois  had  by  law  and  usage  in  that 
State,  were  denied  to  them  by  the  decision  of  the  courts  of  New  York, 
and  that  in  such  denial,  those  courts  decided  agwust  a  right  claimed  by 
him  under  the  above-mentioned  Section  1,  Article  i,  of  the  Constitu- 
tion, and  the  act  of  Congress  of  May  2&,  1790,  on  the  subject  of  iL' 

MiLLEB,  J.  The  section  of  the  Constitution  discussed  in  this  case, 
declares  that  "full  faith  and  credit  shall  be  given  in  each  State  to  the 
I>ubltc  acts,  records,  and  Judicial  proceedings  of  every  other  State ; 
and  that  Congress  may,  by  general  laws,  prescribe  the  manner  in 
which  such  acts,  records,  and  proceedings  shall  be  proved,  and  the 
effect  thereof." 

The  act  of  1790  was  Intended  to  bo  an  exercise  of  the  power  con- 
ferred upon  Congress  by  thb  seotioD.  Id  the  leading  case  of  Mills  v. 
Duryee,  7  Cranch,  481,  this  court  held  that  the  act  in  qoeatioD  did 
declare  the  effect  of  such  judicial  reoorda,  and  that  it  should  be  the 
same  in  other  States  as  that  in  whit^  the  proceedings  were  had.  In 
the  case  of  Christmas  v.  Russell,  5  WalL  290,  decided  at  the  preseut 
term  of  the  court,  we  have  reaffirmed  this  doctrine,  and  have  further 
declared  that  no  State  can  impair  the  effect  thus  to  be  given  to  Judicial 
proceedings  in  her  sister  State,  by  a  statute  of  limitation  intended  to 
operate  on  demands  which  may  have  passed  into  Judgment  by  such 
proceedings,  as  though  no  such  Judgment  had  been  rendered. 

The  record  before  us  contains  the  pleadings  in  the  case,  the  facts 
found  by  the  court,  and  the  conclusions  of  law  arising  thereon.  And 
noth withstanding  the  inverted  manner  in  which  the  court  has  stated  its 
legal  conclusions,  it  seems  clear  that  it  did  pass  upon  the  effect  of  the 
Judicial  proceedings  in  Illinois  upon  the  title  of  the  property  in  contest 
The  case  ia  not  varied  by  declaring  that  the  mortgage  made  and  deliv- 
ered in  New  York  overreached  the  subsequent  attachment  in  Illinois. 
According  to  the  view  taken  by  that  court,  Van  Buskirk,  the  plaintiff, 
had  title  to  the  property  under  the  laws  of  New  York  by  virtue  of  his 
mortgage,  and  the  question  to  be  decided  was  whether  the  proceedings 
in  Illinois  were  paramount  in  their  effect  upon  the  title  to  the  New 
York  mortgage. 

It  is  said  that  Van  Buskirk  being  no  party  to  the  proceedings  in 
Illinois  was  not  bound  by  them,  but  was  at  liberty  to  assert  his  claim 
to  the  property  in  any  forum  that  might  be  open  to  him ;  and,  strictly 
speaking,  this  is  true.  He  was  not  bound  by  way  of  estoppel,  as  he 
would  have  been  if  he  had  appeared  and  submitted  his  claim,  and  con- 
tested the  proceedings  in  attachment.  He  has  a  right  to  set  up  any 
title  to  the  property  which  is  superior  to  that  conferred  by  the  attach- 
ment proceedings,  and  he  has  the  furtlier  right  to  show  that  the  pit^- 
erty  was  not  liable  to  the  attachment,  —  a  right  from  which  he  would 

'  Aegnmenta  of  coanael  ate  omitteil,  —  Ed. 
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hare  l>e«n  barred  if  he  had  been  a  party  to  that  suiL  Aud  this  questioo 
of  tlie  liability  of  the  property  in  controversy  to  that  attachment  Ib  tbe 
question  which  was  raised  by  the  suit  in  Nen  York,  and  which  was 
there  decided.  That  court  said  that  this  question  must  be  decided  by 
tiie  laws  of  the  State  of  New  York,  because  that  was  the  domicil  of  the 
owner  at  the  time  the  conflicting  claims  to  tlie  property  originated. 

We  are  of  opinion  that  the  question  is  to  be  decided  by  the  effect 
given  by  tbe  taws  of  Illinois,  where  the  property  was  situated,  to  the 
proceedings  in  the  courts  of  that  State,  under  which  it  was  sold. 

There  is  no  little  conflict  of  authority  on  the  general  question  as  to 
how  far  the  transfer  of  personal  property  by  assignment  or  sale,  uasde 
in  the  country  of  the  domicil  of  the  owner,  will  be  held  to  be  vahd  in 
tbe  courts  of  the  coantry  where  the  property  ia  situated,  when  these 
are  in  different  sovereignties.  The  learned  author  of  tbe  Commen- 
taries on  the  Conflict  of  Laws  has  discussed  the  subject  with  his  usual 
exhaustive  research.  And  it  may  be  conceded  that  as  a  question  of 
comity,  tbe  weight  of  his  authority  is  in  favor  of  the  proposition  that 
such  transfers  will  generally  be  respected  by  the  courts  of  the  country 
where  the  property  is  located,  although  the  mode  of  transfer  may  be 
diftereDt  from  that  prescribed  by  the  local  law.  The  courts  of  Ver- 
mont and  Louisiana,  which  have  given  this  question  the  fullest  con- 
aideratioD)  have,  however,  either  decided  adversely  to  this  doctrine  or 
essentially  modiSed  it.  Taylor  v.  Boardman,  25  Vt.  589;  Ward  r. 
Morrison,  id.  593  ;  Emmerson  v.  Partndge,  27  Vt.  8  ;  Oliver  v.  Townes, 
14  Mart.  La.  93  ;  Norris  v.  Mumford,  i  Mart  La.  20.  Such  also  seems 
to  have  been  the  view  of  the  Supreme  Court  of  Massachusetts.  Lanfear 
V.  Sumner,  17  Mass.  110. 

But  after  all,  this  is  a  mere  principle  of  oomity  between  tbe  conrts, 
which  must  give  way  when  the  statutes  of  the  country  where  property 
is  situated,  or  the  established  policy  of  its  laws  prescribe  to  its  courts 
a  different  rule.  The  learned  commentator,  already  referred  to,  in 
speaking  of  the  taw  in  Louisiana  which  gives  paramount  title  to  an 
attaching  creditor  over  a  transfer  made  in  another  State,  which  is  the 
domicil  of  the  owner  of  the  property,  says:  "No  one  can  seriously 
doubt  that  it  is  competent  for  any  State  to  adopt  such  a  rule  in  its 
own  l^ialation,  since  it  has  perfect  jurisdiction  over  all  property,  per- 
sonal as  well  as  real,  within  its  territorial  limits.  Nor  can  such  a  rale, 
made  for  the  benefit  of  innocent  purchasers  and  creditors,  be  deemed 
justly  open  to  the  reproach  of  being  founded  in  a  narrow  or  a  selfish 
policy."  Story  on  the  Conflict  of  Laws,  §  390.  Again,  he  says: 
"  Every  nation,  having  a  right  to  dispose  of  all  the  property  actually 
situated  within  it,  has  (as  has  been  often  said)  a  right  to  protect  itself 
and  its  citizens  against  the  inequalities  of  foreign  laws,  which  are  in- 
jurious to  their  interests." 

Chancellor  Kent,  in  commenting  on  a  kindred  subject,  namely,  the 
law  of  contracts,  remarks,  3  Com.  599 :  "  But,  on  this  subject  of  con- 
flicting laws,  it  may  be  genci-nlly  observed  that  there  is  a  stubborD 
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principle  of  JuriBprudeace  that  will  often  intervene  and  act  with  con- 
trolling efficacy.  This  principle  is,  that  where  tiie  lex  loci  contractus 
aod  the  lex/ori,  as  to  conflicting  rights  acquired  in  each,  come  in  direct 
collision,  the  comity  of  nations  must  yield  to  the  positive  law  of  the 
land." 

In  the  case  of  Hilne  v.  Moreton,  6  Bin.  S61,  the  Snpreme  Conrt  of 
Pennsylvania  says,  that  "  every  coantry  has  a  right  of  regulating  the 
transfer  of  all  personal  property  within  its  territory7  but  when  no  posi- 
tive regulation  exists,  the  owner  transfers  it  at  hia  pleasure." 

The  Louisiana  conrt,  in  a  leading  case  on  this  subject,  gives,  in  the 
following  language,  a  clear  statement  of  the  foundation  of  tliis  prinoi- 
ciple :  "  The  mnnicipal  laws  of  a  country  have  no  force  beyond  its 
territorial  limits,  and  when  another  government  permits  these  to  be 
carried  into  effect  within  her  Jurisdiction,  she  does  so  upon  a  principle 
of  comity.  In  doing  so,  caro  must  be  taken  that  no  injur}-  is  inflicted 
on  her  own  citizens,  otherwise  Justice  would  be  sacrificed  to  comity. 
...  If  a  person  sends  bis  property  within  a  jurisdiction  different  from 
that  where  he  resides,  he  impliedly  submits  it  to  the  rules  and  regnla- 
tions  in  force  in  the  country  where  he  places  it" 

Apart  fixtm  the  question  of  authority,  let  ns  look  at  some  of  the 
consequences  of  the  doctrine  held  by  the  court  of  New  York. 

If  the  Judgment  rendered  against  the  plaiotiS  in  error  is  well  fonnded, 
then  the  sheriff  who  served  the  writ  of  attachment,  the  one  who  sold 
the  property  on  execution,  any  person  holding  it  in  custody  pending 
the  attachment  proceeding,  the  purcliaser  at  the  sale,  and  all  who  have 
since  exercised  control  over  it,  are  equally  liable. 

If  tbe  judgment  in  the  State  of  Illinois,  while  it  protects  all  sach  per- 
sons against  a  suit  in  that  State,  is  no  protection  anywhere  else,  it  fol- 
lows that  in  every  case  where  personal  property  has  been  seized  under 
attachment,  or  execution  agaiast  a  non-resident  debtor,  the  officer 
whose  duty  it  was  to  seize  it,  and  any  other  person  having  any  of  the 
relations  above  described  to  the  proceeding,  may  be  sued  in  any  other 
State,  and  subjected  to  heavy  damages  by  reason  of  secret  transfers  of 
which  they  could  know  nothing,  and  which  were  of  no  force  in  the  juris- 
diction where  the  proceedings  were  had,  and  where  tbe  property  was 
located. 

Another  consequence  is  that  the  debtor  of  a  non-resident  may  be 
sued  by  garnisliee  process,  or  by  foreign  attachment  as  it  ia  sometimes 
called,  and  be  compelled  to  pay  the  debt  to  some  one  having  a  demand 
against  his  creditors :  but  if  he  can  be  caught  in  some  other  State,  he 
may  be  made  to  pay  tbe  debt  ^ain  to  some  person  wlio  had  an  assign- 
ment of  it,  of  wliich  he  was  ignorant  when  he  was  .ittaclied. 

The  article  of  the  Constitution,  and  the  act  of  Congress  relied  on  by 
the  plaintiff  in  error,  if  not  expressly  designed  for  such  cases  as  these, 
find  in  them  occasions  for  their  most  beneficent  operation. 

We  do  not  here  decide  that  the  proceedings  in  the  State  of  IlUnois 
have  there  tbe  effect  which  plaintiff  claims  for  them,  because  that 
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must  remala  to  be  decided  after  Kcgument  oa  the  merits  of  the  case. 
But  we  hold  that  the  effect  which  these  proceedings  have  there,  bj'  the 
law  and  usage  of  that  State,  was  a  questioa  necessarily  decided  by  the 
New  York  courts,  and  that  it  was  decided  against  the  claim  set  up  by 
plaiatifl  in  error  under  the  oonslitulional  provision  and  statute  referred 
to,  and  that  the  case  is  therefore  properly  here  for  review. 

Motion  to  diemiae  overruled 
Nbuok  and  Swatnx,  JJ.,  dissenting. 

Davis,  J.  [on  the  merits].^  It  should  be  borne  tn  mind  in  the  dis- 
cussion of  this  case,  that  the  record  in  the  attachment  suit  was  not 
need  as  the  foundation  of  an  action,  but  for  parpoees  of  defence.  Of 
course  Green  coald  not  sue  Bates  on  it,  because  the  oonrt  had  no  Juris- 
dioUon  of  his  person ;  nor  could  it  operate  on  any  other  property  be- 
longing to  Bates  than  that  which  was  attached.  But  as  by  the  law  of 
Illinois  Bates  was  the  owner  of  the  iron  safes  when  the  writ  of  attach- 
ment was  levied,  and  as  Green  could  and  did  lawfully  attach  them  to 
satisfy  his  debt  in  a  court  which  had  jurisdiction  to  render  the  Judg- 
ment, and  as  the  safes  were  lawfully  sold  to  satisfy  that  Judgment,  it 
follows  that  when  thus  sold  the  right  of  property  in  them  was  changed, 
and  the  title  to  them  became  vested  in  the  purchasers  at  the  sale.  And 
as  the  effect  of  the  levy,  Judgment^  and  sale  is  to  protect  Green  if  sued 
in  the  courts  of  Illinois,  and  these  proceedings  are  produced  for  his  own 
Justification,  it  ought  to  require  no  argument  to  show  that  when  sued 
in  the  court  of  another  State  for  the  same  transaction,  and  he  Justifies 
in  the  same  manner,  that  he  is  also  protected.  Any  other  rule  would 
destroy  all  safety  in  deiivative  titles,  and  deny  to  a  State  the  power  to 
r^^late  the  transfer  of  personal  property  within  its  limits  and  to  sub- 
ject such  property  to  legal  proceedings. 

Attachment  laws,  to  use  the  words  of  Chancellor  Kent,  *'  are  legal 
modes  of  acquiring  Utle  to  property  by  operation  of  law."  They  exist 
in  every  State  for  the  furtherance  of  Justice,  with  more  or  less  of  liber- 
allty  to  creditors.  And  if  the  title  acquired  under  the  attachment  laws 
of  a  State,  and  which  is  valid  there,  is  not  to  be  held  valid  in  every 
other  State,  it  were  better  that  those  laws  were  abolished,  for  they 
would  prove  to  be  but  a  snare  and  a  delusion  to  the  creditor. 

Tbe  Vice-Chancellor  of  New  York,  in  Cochran  v.  Fitch,  1  Sandf. 
Ch.  146,  when  discussing  the  effect  of  certain  attachment  proceedings 
in  the  State  of  Connecticut,  says :  "  As  there  was  no  fraud  shown, 
and  the  court  in  Connecticut  had  undoubted  Jurisdiction  in  rem  against 
tlie  oomplunant,  it  follows  that  I  am  bound  in  this  State  to  give  to  the 
proceedings  of  that  court  the  same  faith  and  credit  they  would  have  in 
Connecticut"  As  some  of  tlie  Judges  of  New  York  had  spoken  of  these 
proceedings  in  another  State,  without  service  of  process  or  appearance, 
as  being  nullities  in  that  State  and  void,  the  same  vice-chancellor  says ; 
"Bot  these  egressions  are  all  to  be  referred  to  the  cases  then  under 
1  Part  of  the  opinion  ii  omittad.  — En. 
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oonaideration,  and  H  will  be  foaod  that  all  those  were  soltB  broagbt 
upon  the  foretgD  Judgment  as  a  debt,  to  enforce  it  agaiDst  the  person 
of  the  debtor,  in  which  it  was  attempted  to  set  up  the  judgment  as  one 
binding  on  the  person." 

The  distinction  between  the  effect  of  proceedingB  by  foreign  attach- 
ments, wlien  offered  in  evidence  as  tbe  ground  of  recovery  against  the 
person  of  the  debtor,  and  their  effect  when  used  in  defence  to  JuatiQ- 
the  conduct  of  the  attaching  creditor,  is  manifest  and  supported  by 
authori^.  Cochran  v.  Fitch,  1  Sandf.  Ch.  146 ;  Kane  v.  Cook,  8  Cal. 
449.  Chief  Justice  Parker,  in  HaU  v.  Williama,  6  Pick.  232,  speak- 
mg  of  the  force  and  effect  of  Judgments  recovered  in  other  States,  says : 
*'  Such  a  Jndgmeut  ia  tu  conclude  as  to  everything  over  which  the  court 
which  rendered  it  hod  juriadiction.  If  the  property  of  the  citizen  of 
another  State,  within  its  lawful  Jurisdiction,  is  condemned  by  lawful 
proceaa  there,  the  decree  is  final  and  oonclusivc." 

It  would  seem  to  be  unnecessary  to  continue  this  inTestigataoQ 
flirther,  but  our  great  respect  for  tbe  learned  court  that  pronounced 
the  Judgment  in  this  caae,  induces  us  to  notice  the  ground  on  which 
they  rested  their  decision.  It  is,  that  the  law  of  tbe  State  of  New  York 
is  to  govern  this  transaction,  and  not  the  law  of  the  State  of  Illinois 
where  the  property  was  aitnated ;  and  as,  by  the  law  of  New  York, 
Bates  had  do  property  In  the  safes  at  the  date  of  the  levy  of  tbe  writ  of 
attadiment,  therefore  none  could  be  acquired  by  the  attschmenL  The 
theory  of  the  case  is,  that  the  voluntary  transfer  of  personal  property 
is  to  be  governed  everywhere  by  the  taw  of  tlie  owner's  domicil,  and 
this  theory  proceeds  on  the  fiction  of  law  that  the  domicil  of  the  owner 
draws  to  it  tbe  personal  estate  which  he  owns  wherever  it  may  happen 
to  be  located.  But  this  fiction  is  by  no  means  of  universal  application, 
and  as  Judge  Story  aaya,  "  yields  whenever  it  is  necessary  for  the 
purposes  of  justice  that  the  actual  situs  of  the  thing  should  be  ex- 
amined." It  baa  yielded  in  New  York  on  tbe  power  of  the  State  to 
tax  tbe  personal  property  of  one  of  her  citizens,  situated  in  a  sister 
State  (The  People  «r.  rel  Hoj-t  w.  Tbe  Commissioner  of  Taxes,  23 
N.  Y.  225),  and  always  yields  to  "laws  for  attaching  the  estate 
of  Don- residents,  because  aucb  lawa  necessarily  assume  that  property 
has  a  situs  entirely  distinct  from  the  owner's  domicil."  If  New  York 
cannot  compel  the  personal  property  of  Bates  (one  of  her  citizens)  in 
Chicago  to  contribute  to  the  expenaea  of  her  government,  and  if  Bates 
had  the  legal  right  to  own  sncb  property  there,  and  was  protected  in 
ita  ownership  by  the  lawa  of  the  State,  and  as  the  power  to  protect 
implies  the  right  to  regulate,  it  would  aeem  to  follow  that  the  dominion 
of  Illinois  over  tbe  properly  was  complete,  and  her  right  perfect  to 
regulate  ite  transfer  and  subject  it  to  process  and  execution  in  her  own 
way  and  by  her  own  laws. 

We  do  not  propose  to  discuss  the  question  how  far  the  transfer  of 
personal  property  lawAiI  in  the  owner's  domicil  will  be  respected  in  the 
courte  of  the  country  where  the  property  is  located  and  a.  different  rule 
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of  transfer  prevails.  It  is  a  vexed  question,  oo  vbivh  learned  ouuits 
have  differed;  but  after  all  there  is  no  absolute  right  to  hare  such 
transfer  respected,  and  it  is  only  on  a  priiiuiple  of  comity  that  it  is 
ever  allowed.  And  this  principle  of  comity  always  yields  whea  tbe 
laws  and  policy  of  tbe  State  where  tbe  property  is  located  has  pre- 
scribed a  different  rule  of  transfer  with  that  of  the  State  where  tbe 
owner  lives.  Judgment  for  the  plaintif  in  etror-.^ 


HERVEY  V.  RHODE   ISLAND   LOCOMOTIVE  WORKS.  <7 
SuPREHE  Court  of  the  United  States.     1878- 
[lifported  93  Uniud  Statei,  664.] 

Ths  Rhode  Island  Locomotive  Works  sold  to  Conant  &  Co.  a  loco- 
motive, tide  to  rcmaio  in  the  seller  till  full  payment  of  the  purchase 
price.  The  locomotive  was  delivered  to  Conant  &  Co.  in  Rhode  Island, 
and  was  by  them  taken  to  Illinois.  The  agreement  of  sale  was  not  re- 
corded in  Illinois  according  to  the  law  of  that  State.  The  looomotive 
was  seized  by  a  sheriff  in  Illinois  as  the  property  of  Conant  &  Co.,  and 
Was  sold  by  him  to  Hervey,  Tbe  Locomotive  Works  brought  an  action 
of  replevin  in  the  Circuit  Court  of  the  United  States  for  Southern  Illi- 
nois, to  recover  possession  of  tbe  locomotive  from  Hervey.  Tbe  court 
gave  judgment  for  tbe  pUintiff,  and  the  defendant  brought  this  writ  of 
error.* 

Davis,  J.  It  was  decided  by  this  court,  in  Green  v.  Van  Buskirk, 
5  Wall.  307,  7  Wall  139,  that  the  liability  of  property  to  be  sold  under 
legal  process,  iseaing  from  the  courts  of  the  State  where  it  is  situated, 
must  be  determiued  by  the  law  there,  rather  than  that  of  the  jurisdic- 
tion where  the  owner  lives.  These  decisions  rest  on  tbe  ground  tbat 
every  State  has  tbe  right  to  regulate  tbe  transfer  of  property  within  its 
limits,  and  tbat  whoever  sends  property  to  it  impliedly  submits  to  the 
regulations  concerning  its  transfer  in  force  there,  although  a  different 
rule  of  transfer  prevails  in  the  jurisdiction  where  he  resides.  He  has 
no  absolute  right  to  have  tbe  transfer  of  properi;j-,  lawful  in  that  juris- 
diction, respected  in  the  courts  of  the  State  where  it  is  found,  and  it  is 
only  on  a  principle  of  comity  that  it  is  ever  allowed.  But  this  principle 
yields  when  tbe  laws  and  policy  of  the  latter  State  conflict  with  those 
of  tbe  former. 

Tbe  policy  of  the  law  in  Illinois  will  not  permit  the  owner  of  personal 
property  to  sell  it,  either  absolutely  or  conditionally,  and  still  continue 
In  possession  of  it    Possession  is  one  of  the  strongest  evidences  of 

1  Ace.  AmM  Iron  Worlis  b.  Warren,  76  Ind.  613 ;  EeUer  v.  Painty  107  N.  T.  B3, 13 

N.  E.  635.  — Ed. 

*  This  Btateiqent  ia  condensed  from  that  of  tbe  Reporter.  Aignmeuti  of  eoniiMl 
MC  omitted.  —  El). 
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title  to  this  class  of  property,  uid  c&nnot  be  rightfully  separated  ttvm  the 
tide,  except  in  tJie  maDoer  pointed  ont  by  statnte.  The  ooarts  of  Illi- 
nois say  that  to  snfFer  without  notice  to  the  world  the  real  ownership  to 
be  in  one  person,  and  the  ostensible  ownership  in  another,  gives  a  false 
credit  to  the  latter,  and  in  this  way  works  an  Injnry  to  third  persons. 
Accordingly,  the  actaal  owner  of  personal  property  creating  an  interest 
In  another,  to  whom  it  is  delivered,  if  desirone  of  preserving  a  lien  on 
it,  most  comply  with  the  provisions  of  the  Cbattel-SIortg^e  Act.  B.  S. 
111.  1874,  711,  712.  It  requires  that  the  inBtrument  of  conveyance,  if 
it  have  the  effect  to  preserve  a  mortgage  or  lien  on  the  property,  must 
be  recorded,  whether  the  party  to  it  be  a  resident  ot  non-resident  of 
the  State.  If  this  be  not  done,  the  inetniment,  so  far  as  third  persons 
are  concerned,  has  no  validity. 

Secret  liens  which  treat  the  vendor  of  personal  property,  who  has 
delivered  posscssioD  of  it  to  tbe  purchaser,  as  the  owner  nntil  the  pay- 
ment of  the  purchase-money,  cannot  be  maintained  In  Illinois.  They 
are  held  to  be  constructively  fraudulent  as  to  creditors,  and  the  prop- 
erty, so  far  as  their  rights  are  concerned,  is  considered  as  belonging  to 
the  purchaser  holding  the  possession.  McCormick  v.  Hadden,  37  111. 
370;  Ketchum  v.  Wataon,  24  111.  591.  Nor  is  the  transaction  changed 
by  the  agreement  assuming  the  form  of  a  lease.  In  determining  the 
real  character  of  a  contract,  courts  always  look  to  its  purpose,  rather 
than  to  the  name  given  to  it  by  the  parties.  If  that  purpose  be  to  give 
tbe  vendor  a  lien  on  tbe  property  until  payment  in  fUll  of  the  purchase- 
money,  it  Is  liable  to  be  defeated  by  creditors  of  the  purchaser  who  is 
in  possession  of  iL  Thia  was  held  in  Uurch  v.  Wright,  46  III.  488. 
Id  that  case  the  purchaaer  took  from  tbe  seller  a  piano  at  the  price  of 
1700.  He  paid  $50  down,  which  was  called  rent  for  the  first  month, 
and  t^ecd  to  pay,  as  rent,  t^O  each  month,  until  the  whole  amount 
should  be  paid,  when  he  was  to  own  the  piano.  The  court  held,  "  that 
It  was  a  mere  subterfuge  to  call  tbe  transaction  a  lease,"  and  that  it 
was  a  conditional  sale,  with  the  right  of  rescission  on  tbe  part  of  the 
vendor,  in  case  the  purchaser  should  fail  in  payment  of  his  instalments, 
—  a  contract  legal  and  valid  as  between  the  parties,  but  subjecting  the 
vendor  to  lose  bis  lien  in  case  tbe  property,  while  to  possession  of  the 
purchaser,  should  be  levied  upon  by  his  creditors.  That  case  and 
fbe  one  at  bar  are  alike  in  all  essential  particulars. 

The  engine  Smyser,  the  only  subject  of  controversy  in  this  suit,  was 
sold  on  condition  that  each  and  all  of  the  instalments  should  be  regu- 
larly paid,  with  a  right  of  rescission  on  the  part  of  the  vendor  in  case 
of  default  in  any  of  the  specified  payments. 

It  is  true  the  instrument  of  conveyance  purports  to  be  a  lease,  and 
the  sums  stipulated  to  be  paid  are  for  rent ;  but  thia  form  was  used  to 
cover  tbe  real  transaction,  as  much  so  as  was  the  rent  of  the  piano  in 
Murch  V.  Wright,  eupra.  There  the  price  of  the  piano  was  to  be  paid 
in  thirteen  months,  and  here,  that  of  the  engine,  $12,093.96,  in  one 
year.    It  was  evidently  not  tbe  Intenljon  that  this  large  sum  should  be 
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paid  as  rent  for  the  mere  ose  of  the  eogine  for  one  year.  If  so,  why 
agree  to  sell  and  convey  the  full  title  on  the  payment  of  the  last  instal- 
ment? In  both  cases,  the  stipulated  prioe  of  the  property  was  to  be 
paid  In  short  instalments,  and  no  words  employed  by  the  parties  can 
have  the  effect  of  changing  the  true  nature  of  the  contracts.  In  the 
case  at  bar  the  agreement  contemplated  that  the  engine  should  be 
lemoved  to  the  State  of  Illlnoie,  and  used  by  Conaut  &  Co.  in  the  pros* 
eoution  of  their  business  &a  oonstrnotors  of  a  railroad.  It  was  accord- 
ingly taken  there  and  put  to  the  use  for  which  it  was  purchased;  but 
while  in  the  possession  of  Conant  &  Co.,  who  exercised  complete  own- 
ership over  it,  it  was  seized  and  sold,  in  the  local  courts  of  Illinois,  as 
their  property.  These  proceedings  were  valid  in  the  Jurisdiction  where 
they  took  place,  and  must  be  respected  by  the  Federal  tribunals. 

The  Rhode  Island  Looomotive  Works  took  the  risk  of  losiug  its  Itea 
in  case  the  property,  while  in  tiie  possession  of  Conant  &  Co.,  sliould 
be  levied  on  by  their  creditors,  and  it  cannot  complain,  as  the  laws  of 
Illinois  pointed  out  a  way  to  preserve  and  perfect  its  lien. 

By  stipulation  the  Judgment  of  the  court  below  is  affirmed  as  to  the 
locomotive  Olney,  No.  1.    ' 

Ab  to  the  locomotive  and  tender  oalled  Alfred  N.  Smyser,  No  3, 

Judgment  rmeraed.^ 


EMERT  V.  CLOUGH.     ^ 

SVPBEME  CottRT  Or  NkW  HAMPSHIRE.      188S. 
[Rtporied  63  Ntie  Hampihin,  S5S.J 

Bill  nt  KQorrr,  under  General  Laws,  c.  209,  §  2,  for  discovery,  sod 
the  restoration  of  a  municipal  bond  for  tl,000,  allied  to  belong  to  the 
estate  of  William  Emery,  the  plaintiff's  intestate,  unlawfully  withheld 
by  the  defendant.*  .  .  . 

The  legal  domicil  of  said  William  Emery  during  his  whole  life  was 
at  LoudoD,  in  this  State.  May  21, 1882,  being  very  sick  while  tempo- 
rarily at  Montpelter,  Vt.,  he  delivered  to  the  defendant  as  a  donatio 
causa  mortis,  the  bond  in  question. 

Shtth,  J.  It  is  contended  on  the  part  of  the  defendant  tliat  the 
transaction  in  Vermont,  whereby  the  defendant  became  possessed  of 
the  boDd,  was  a  donatio  causa  m<H'tis,  valid  as  an  executed  contract 
under  the  laws  of  Vermont,  and  therefore  valid  here.  Tlie  plaintiff 
contends  that  the  transaction  was  in  the  nature  of  a  testamentar}*  dis- 
position of  property,  and  if  valid  in  Vermont  as  a  donatio  causa 

1  Ace.  Uanh  v.  Ellsworth.  37  AU.  89 ;  Delop  o.  WiodMr.  86  La.  Ana  18S;  aod 
MB  Donald  V.  Hewitt,  33  Aliw  S34. 

*  Onlj  BO  mDch  of  iba  caae  m  iuvcdTM  clw  validity  of  the  gift  o[  this  bond  ii  bm 
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mortiB,  it  is  not  valid  in  this  State  because  it  waa  not  proved  by  the 
testimony  of  two  indifferent  wltneesea  upon  petition  by  the  donee  to 
the  Probate  Court  to  establish  the  gift  filed  within  sixty  days  after  the 
decease  of  the  donor.  G-.  L.,  c.  193,  S  17.  The  domicilof  the  parties 
at  the  time  of  the  delivery  of  the  bond  to  the  defendant,  and  ever 
Afierirards,  to  the  death  of  the  donor,  tteing  in  this  State,  it  is  claimed 
that  the  neglect  of  tiie  defendant  to  establish  the  gift  in  the  Probate 
Court  is  fatal  to  her  right  to  retain  the  bond.  Every  requisite  to  aoor 
stitute  a  valid  gift  caiua  mortis  under  the  laws  of  Vermont,  where  the 
parties  were  temporarily  residing  at  the  time  of  the  delivery  of  the 
bond,  waa  complied  with.  HoUey  e.  Adams,  16  Vt.  206;  Caldwell  v.  , 
Benfrew,  33  Vt.  218 ;  French  v.  Raymond,  39  Vt.  623.  Everj-  requis- 
ite, also,  to  constitute  such  a  gift  under  the  laws  of  New  Hampshire 
was  complied  with  except  the  po»t  mortem  proceedings  required  by  our 
statute.  The  question  therefore  is,  whether  the  lex  loci  or  the  lex 
domicilii  governs ;  and  the  answer  to  this  question  depends  upon  the 
legal  chaTacter  and  effect  of  sucb  gifts. 

A  gift  causa  mortis  is  often  spokeo  of  in  the  books  as  a  testamen- 
tary disposition  of  property,  or  as  being  in  the  nature  of  a  legacy. 
Jones  w.  Brown,  34  N.  H.  439  ;  I  Wms.  Ex'rs,  686,  n.  1.  And  such 
was  the  doctrine  of  the  civil  law.  2  Kent  Com.  444,  and  authorities 
cited  in  note  b.  Such  gifts  are  always  made  upon  condition  that  they 
shall  be  revocable  daring  the  lifetime  of  the  donor,  and  that  they  shall 
revest  in  case  he  shall  survive  the  donee,  or  shall  be  delivered  from  the 
peril  of  death  in  which  they  were  made.  The  condition  need  not  be 
expressed,  aa  it  is  always  implied  when  the  gift  is  made  in  the  extrem- 
ity of  sickness,  or  in  contemplation  of  death.  It  is  sometimes,  perhaps 
generally,  said  in  the  English  cases  that  a  gift  causa  mortis  does  not 
vest  before  the  donor's  death ;  hut  in  Xicholas  v.  Adams,  2  Whart. 
(Pa.)  17,  Gibson,  C.  J.,  considered  this  to  be  inaccurate,  holding  that 
this  gifl^  like  every  other,  is  not  executory,  bat  executed  in  the  first 
instance  by  delivery  of  the  thing,  though  defeasible  by  reclamation,  the 
contingency  of  survivorship,  deliverance  from  peril,  or  from  some  other 
act  inconsistent  with  the  gift,  and  indicating  the  donor's  purpose  to 
resume  the  possession  of  the  gift.  1  Wms.  Ex'rs,  686,  n.  1 ;  Marshall 
r.  Berry,  13  Allen,  43,  4G. 

A  gift  causa  mortis  resembles  a  testamentarj-  disposition  of  property 
in  this,  — that  it  is  made  in  contemplstioD  of  death,  and  Is  revocable 
during  the  life  of  the  donor.  It  is  not,  however,  a  testament,  but  in 
its  essential  characteristics  is,  what  its  name  indicates,  a  gift.  Actnal  ' 
delivery  by  the  donor  in  his  lifetime  is  necessary  to  its  validity,  or  if 
the  nature  of  the  property  is  such  that  it  Is  not  susceptible  of  corporeal 
delivery,  the  means  of  obtaining  possession  of  it  must  be  delivered. 
The  donee's  possession  must  continue  during  the  life  of  the  donor,  for 
recovery  of  possession  by  the  latter  is  a  revocation  of  the  gift.  But  in 
case  of  a  legacy,  the  possession  remains  with  the  testator  until  his 
decease.     The  title  to  a  gift  causa  mortis  passes  by  the  delivery, 
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(iel^asible  only  in  the  lifetime  of  the  donor,  aad  bis  death  perfects  the 
title  in  the  donee  by  terminating  the  donor's  right  or  |>ower  of  defeas- 
ance. The  property  passes  from  the  doDor  to  the  donee  directly,  and 
not  through  the  executor  or  admiaistr&tor,  and  after  his  death  it  is 
liable  to  he  divested  only  in  favor  of  the  donor's  creditors.  In  tbis 
respect  it  stands  the  same  as  a  gift  ititer  vivos.  It  is  defeasible  in 
favor  of  creditors,  not  because  it  is  testamentary,  Irat  because,  as 
against  creditors,  one  cannot  give  away  his  property.  A  gift  causa 
mortis  is  not  subject  to  probate,  nor  to  contribution  with  legacies  io 
case  the  assets  are  insufflcient,  nor  to  any  of  the  iocidenta  of  admiDis- 
,  tratioD.  It  is  not  revocable  by  will,  for,  as  a  will  does  not  operate 
until  the  decease  of  the  testator,  and  the  donor,  at  bU  decease,  is 
divested  of  hia  property  in  the  subject  of  the  gift,  no  right  or  title  ia  it 
passes  to  his  representatives.  The  donee  takes  the  gifl^  not  from  the 
administrator,  but  against  him,  and  no  act  or  assent  on  tiie  part  of  the 
administrator  is  necessary  to  perfect  the  title  of  the  donee.  Cattiag  v. 
Gilman,  41  N.  H.  147,  151  ;  Marshall  v.  Berry,  supra;  Doty  ».  Will- 
son,  47  N.  Y.  580,  585  ;  Dole  v.  Lincoln,  31  Me.  422  ;  Chase  v.  Red- 
ding, IS  Gray,  418 ;  Basket  v.  Haasell,  107  U.  S.  602 ;  1  Wms.  Ex'rSy 
666,  n.  1.  A  valid  gift  int^  vivos  may  be  made  on  similar  terms. 
Worth  V.  Case,  42  X.  Y.  362;  Dean  v.  Carruth,  108  Alass.  243; 
Warren  tr.  Durfee,   126  Mass.  388. 

A  gift  causa  mortis  in  some  respects  may  be  said  to  resemble  a  ooa- 
tracjt,  the  mutual  consent  and  concurrent  will  of  both  parties  being 
necessary  to  the  validity  of  the  transfer.  2  Kent  Com.  4S7,  438  ^ 
1  Pars.  Cont.  234.  Contracts  are  commonly  understood  to  mean  ea- 
gagementa  resulting  tiom  negotiation.  2  Kent.  Com.  437.  And  in 
Feu-oe  v.  Burroughs,  58  N.  H.  802,  it  was  held  that  the  assent  of  both 
parties  is  as  necessary  to  a  gift  as  to  a  contract 

Prior  to  the  passage  of  c.  106,  Laws  of  1883,  the  law  required  a  will 
to  be  executed  according  to  the  law  of  the  testator's  domicil  at  the 
time  of  his  death.  Saunders  t'.  Williams,  5  N.  H.  313 ;  Heydock's  Ap- 
peal, 7  X.  U.  496.  The  distribution  of  the  estate  of  a  deceased  persoo 
among  the  heirs  or  legatees  is  to  be  made  according  to  the  law  of  the 
domicil  of  the  testator  or  intestate  at  the  time  of  his  death.  Leach  v. 
Pillsbury,  15  N.  H.  137.  But  the  plaintiff's  intestate  did  not  die  pos- 
sessed of  the  bond  in  suit.  It  did  not  vest  in  his  administrator,  and 
is  not  assets  of  his  estate.  The  defeasible  title  which  vested  in  the 
defendant  at  the  time  of  the  delivery  was  not  defeated  by  the  donor  in 
bis  lifetime,  and  his  right  and  power  to  defeat  it  ceased  with  bis  death. 
A  gift  causa  mortis  is  not  a  testament  If  it  is  a  contract,  in  this  case 
it  was  executed  in  Vennont  in  the  life  of  the  plaintiff's  intestate.  If  it 
is  not  a  contract,  as  that  term  is  commonly  understood,  it  is  a  gift 
which  received  the  assent  of  both  parties,  and  nothing  remained  to  per- 
fect the  conditional  title  of  the  defendant  before  the  decease  of  the 
donor.  The  transfer  of  the  l)ond  being,  therefore,  either  an  executed 
contract  or  a  perfected  gilt  in  Vermont,  and  valid  under  the  laws  of 
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Vermont,  ia  valid  here;  and  no  question  arises  whether  onr  etatate 
((i.  L..  c.  198,  §  17)  affects  the  contract  or  the  remedy.  That  section 
applies  to  gifts  made  in  this  State.  Case  diachargad. 


r.< 


MARVIN  SAFE  COMPANY  t-.  NORTON. 

ScFRBME  Court  of  Nkw  Jkrsby.    1S86. 

[Repiined  48  Nem  Jtntg  Law,  410.] 

Ok  May  1,  1884,  one  Samnel  N.  Schwartz,  of  Hightatown,  Mercer 
county,  New  Jersey,  went  to  Philadelphia,  Pennsylvania,  and  there,  in 
the  office  of  the  prosecutors,  executed  the  following  instrament:  — 
"  May  iBt,  1884. 
"  JforuVn  Safe  Company: 

"  Please  send,  as  per  mark  given  below,  one  second-hand  safe,  for 
which  the  undersigned  agrees  to  pay  the  sum  of  eighty-four  dollars 
($84),  seven  dollars  cash,  and  lulance  seven  dollars  per  mouth. 
Terms  cash,  delivered  on  board  at  Philadelphia  or  New  York,  unless 
otherwise  staled  in  writing.  It  is  agreed  that  Marvin  Safe  Company 
shall  not  relinquish  its  title  to  said  safe,  but  shall  remain  the  sole 
owners  thereof  until  al>ove  sum  is  fully  paid  in  money.  Id  event  of 
failure  to  pay  any  of  said  instalments  or  notes,  when  same  sh^I  become 
due,  then  all  of  said  instalments  or  notes  remaining  unpaid  shall  imme- 
diately become  due.  The  Maivin  Safe  Company  may,  at  their  option, 
remove  said  safe  without  legal  process.  It  is  expressly  understood 
that  there  are  no  conditions  whatever  not  stated  in  this  memorandum, 
and  the  undersigned  agrees  to  accept  and  pay  for  safe  in  accordance 
tberewitli.  Samuel  N.  Scbwabtz. 

"Mark  —  Samuel  N.  Schwartz,  Hightstown,  New  Jersey. 

"Route  — New  Jersey. 

"  Not  accountable  for  damages  after  shipment." 

ScbwarU  paid  the  first  instalment  of  |7  May  1,  1884,  and  the  safe 
was  shipped  to  him  the  same  day.  He  afterwards  paid  two  instalments, 
of  $7  each,  by  remittance  to  Philadelphia  by  check.  Nothing  more 
was  paid. 

On  July  30,  1884,  Schwartz  sold  and  delivered  tlie  safe  to  Norton 
for  %n>b.     Norton  paid  him  the  purchase-money.     He  bought  and  paid 
fur  the  safe  witliout  notice  of  Schwartz's  agreement  with  the  prosecu- 
tors.   Norton  took  possession  of  the  safe  and  i-emoved  it  to  his  office. 
'  Schwartz  is  insolvent  and  has  absconded. 

The  prosecutor  brought  trover  against  Norton,  and  in  the  court  be-  ( 
low  the  derend.int  recovered  judgment,  on  the  ground  that  the  defendant, 
having  bought  and  paid  for  the  safe  bona  fide,  the  title  to  the  safe,  by 
the  law  of  Pennsylvania,  was  transferred  to  him. 
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Bepde,  J.  The  coDtract  expressed  in  the  written  order  of  M«y  1, 
1884,  signed  by  Schw&rtz,  is  for  the  sale  or  the  property  to  him  coodi- 
tiouaUy,  the  veodor  reserviog  the  title,  notwitJiBtandiDg  delivwy,  until 
the  contract  price  should  be  paid.  The  courts  of  Fenasylvania  malce  a 
distinction  between  the  bailment  of  a  chattel,  with  power  in  the  bailee 
to  become  the  owner  on  payment  of  the  price  i^preed  upon,  and  the 
sale  of  a  chattel  with  a  stipulation  that  the  title  shall  not  pass  to  the 
purchaser  until  the  contract  price  shall  be  paid.  On  this  diatinctiOD 
the  courts  of  that  State  hold  that  a  bailment  of  chattels,  with  an  option 
in  the  bailee  to  become  the  owner  on  payment  of  the  price  i^reed  npon, 
is  valid,  and  that  the  right  of  the  bailor  to  resume  possession  on  non- 
payment of  the  contract  prioe  is  secure  against  creditors  of  the  bailee 
and  bona  fide  purchasers  trom  him ;  but  that  upon  the  delivery  of  per- 
sonal property  to  a  purchaser  nnder  a  contract  of  sale,  the  reservation 
of  title  in  the  vendor  until  the  contract  price  is  paid  is  void  as  against 
creditors  of  the  pnrchaser  or  a  bonajide  purchaser  from  bim.  Clow  v. 
Woods,  5  S.  &  R.  275 ;  Enlow  v.  Klein,  79  Peon.  St.  488  ;  Haak  v. 
Linderman,  64  Penn.  St.  499  ;  Stadfeld  v.  Huntsman,  92  Fenn.  St  5S  ; 
Brunswick  V.  Hoover,  95  Penn.  St.  508;  1  BenJ.  on  Sales  (Corbin's  ed.), 
g  446 ;  30  Am.  Law  Reg.  224,  note  to  Lewis  v.  McCabe. 

In  the  most  recent  case  in  the  Supreme  Court  of  Pennsylvania  Sir. 
Justice  Sterrett  said :  "  A  present  sale  and  delivery  of  personal  prop^ 
erty  to  the  vendee,  coupled  with  an  agreement  that  the  title  shall  not 
vest  in  the  latter  unless  he  pays  the  price  agreed  upon  at  the  time  ap- 
pointed therefor,  and  that  in  default  of  such  payment  the  vendor  may 
recover  possession  of  the  property,  is  quite  different  in  its  effect  from 
a  bailment  for  use,  or,  as  it  is  sometimes  called,  a  lease  of  the  property, 
coupled  with  an  agreement  whereby  the  lessee  may  subsequently  be- 
come owner  of  the  property  upon  payment  of  a  price"  agreed  upon. 
As  between  the  parties  to  such  contracts,  both  are  valid  and  binding; 
but  as  to  creditors,  the  latter  is  good  while  the  former  ia  invalid." 
Forest  v.  Nelson,  19  K«p.  38 ;  108  Penn.  St.  481. 

The  cases  cited  sbow  that  the  Pennsylvania  courts  hold  the  same 
doctrine  with  respect  to  bona  fide  purchasers  as  to  creditors. 

In  this  State,  and  in  nearly  all  of  our  sister  States,  conditional  sales  — 
that  is,  sales  of  personal  property  on  credit,  with  delivery  of  possession 
to  the  purchaser  and  a  stipulation  that  the  titie  shall  remain  in  the 
vendor  until  the  contract  price  is  paid —  have  been  held  valid,  not  only 
against  the  immediate  purchaser,  but  also  against  his  creditors  and 
bona  fide  purchasers  fVom  him,  unless  the  vendor  has  conferred  npon 
his  vendee  indicia  of  Utie  beyond  mere  possession,  or  has  forfeited  his 
right  in  the  property  by  conduct  which  the  law  r^orda  as  fraudulent. 
The  cases  are  cited  in  Cole  v.  Berry,  13  Vroom,  308  ;  Midland  R.  R. 
Co.  V.  Hitchcock,  10  Stew.  £q.  549,  559 ;  1  BenJ.  on  Sales  (Corbin's 
ed.),  §S  4S7-4fiO;  1  Smith's  Lead.  Cas.  (8th  ed.)  33-90;  30  Am.  Law 
Reg.  224.  note  to  Lewis  v.  McCabe  ;  15  Am.  Law  Rev.  380,  tit.  "  Con- 
version by  Purchase."    The  doctrine  of  the  courts  of  Pennsylvania  is 
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fouodeij  upon  Uie  doctrine  of  Twyne's  Cose,  3  Rep.  80,  and  Edwards 
V.  HarbiD,  2  T.  B.  587,  that  tbe  poesesalon  of  chattels  under  a  contract 
of  sale  witboat  title  is  an  indelible  badge  of  fraud  —  a  aootrine  repu- 
diated quite  generally  by  the  courts  of  this  couutrj',  and  especially  in 
this  State.  Runj'On  v.  Qroshon,  1  Beas.  86;  Broadway  Bank  v. 
McElrath,  2  Beas.  24 ;  Miller  ads.  Fancoast,  5  Dutch.  250.  The  doc- 
triue  of  the  Pennsylvaoia  courts  is  disapproved  by  tbe  Amerioaa 
editors  of  Smith's  Leading  Cases  in  the  note  to  Twyne's  Case,  1  Sm. 
Lead  Caa.  (8tb  ed.)  33,  34,  and  by  Mr.  Landretfa  in  Mb  note  to  Lewis 
V.  McCabe,  30  Am.  Law  Beg.  224;  but  nevertheless  the  Supreme 
Court  of  that  State,  iu  the  latest  case  on  the  subject  —  Forest  v.  Nel- 
son, decided  February  16, 1885  —  bas  adhered  toUie  doctrine.  It  must 
therefore  be  regarded  as  tbe  law  of  PeuDBylvania  that  upon  a  sale  of 
personal  property  with  delivery  of  possession  to  tbe  purchaser,  an 
agreement  that  title  sbonld  not  pass  until  the  contract  price  ebonld  be 
paid  is  valid  as  between  the  original  parties,  but  that  creditors  of  the 
purchaser,  or  a  purchaser  ttom  him  bona  fide,  by  a  levy  under  execn- 
tion  or  a  bona  fide  purchase,  will  acquire  a  better  title  than  the  original 
purchaser  bad  —  a  title  superior  to  that  reserved  by  bis  vendor.  So 
far  as  tbe  law  of  Pennsylvania  is  applicable  to  tbe  transaction  it  must 
determine  the  rights  of  these  parties. 

The  contract  of  sale  between  tbe  Marvin  Safe  Company  and  Schwarts 
was  made  at  the  company's  office  iu  Philadelphia.  The  contract  con- 
templated performance  by  tbe  deliver}-  of  the  safe  in  Philadelphia  to 
tbe  carrier  for  transportation  to  HightatowD.  When  tbe  terms  of  sale 
are  ^reed  upon,  and  the  vendor  bas  done  everything  tliat  be  bas  to 
do  with  the  goods,  the  contract  of  sale  becomes  absolute.  Leonard  v, 
Davis,  1  Black,  476 ;  1  BeqJ.  on  Sales,  §  808.  Delivery  of  the  safe  to 
tiie  carrier  in  pursuance  of  the  contract  was  delivery  to  Schwartz,  and 
was  the  execution  of  the  contract  of  sale.  His  tiUe,  such  as  it  was, 
under  the  terms  of  tbe  contract  was  thereupon  complete. 

The  validity,  construction,  and  legal  effect  of  a  contract  may  depend 
either  upon  tbe  law  of  the  place  wbere  it  is  mode  or  of  the  place  where 
it  is  to  be  performed,  or,  if  it  relate  to  movable  property,  upon  the  law 
of  the  situs  of  the  property,  according  to  circumstances ;  but  when  the 
place  where  the  contract  is  made  is  also  the  place  of  performance  and 
of  the  situs  of  tbe  property,  the  law  of  that  place  enters  into  and  be- 
comes part  of  the  contract,  and  determines  tbe  rights  of  the  parties  to 
it  Fredericks  v.  Frazier,  4  Zab.  162  ;  Dacoata  v.  Davis,  4  Zab.  319  ; 
Bulktey  v.  Honold,  19  Hon.  390 ;  Scudder  u.  Union  National  Bank,  91 
U.  S.  406;  Pritchard  v.  Norton,  106  U.  S.  124;  Moi^an  v.  N.  0., 
M.  &  T.  B.  B.  Co.,  2  Woods,  244 ;  Simpson  v.  F<^o,  9  Jur.  (k.  s.) 
408;  Whart.Confl.ofLaw,  §§341,845,401,403,418;  Parr  w.  Brady, 
8  Vroom,  201.  The  contract  between  Schwartz  and  the  company  hav-j 
ing  been  made,  aud  also  executed  io  Pennsylvania  by  tbe  deliver}'  ofj 
the  safe  to  him,  as  between  hfm  and  the  company  Schwartz's  title  willl 
be  determined  by  the  law  of  Fcnnsylvania.     By  the  law  of  that  State 
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tbe  condition  expressed  in  the  contract  of  sale  that  the  safe  compsoy 
jaliould  not  relmquisb  title  until  the  contract  price  naa  paid,  and  that 
on  the  failure  to  pay  any  of  the  instalments  of  the  price  the  compsn}' 
might  resume  poasesaion  of  the  proi>erty,  was  valid  as  between  Schwartz 
and  the  company.  By  hie  contract  Schwartz  obtained  possession  of  thu 
safe  and  a  light  to  acquire  title  on  payment  of  the  contract  price ;  bub 
until  that  condition  was  performed  the  title  was  in  the  company,  lu 
this  situation  of  affairs  tbe  safe  was  brought  into  this  State,  and  the 
property  became  subject  to  our  laws. 

The  contract  of  Norton,  tbe  defendant,  with  Scfawartz  for  tbe  par- 
chase  of  the  safe  was  made  at  Hightalown  in  this  State.  The  property 
was  then  in  this  State,  and  the  contract  of  purchase  was  executed  by 
delivery  of  possession  in  this  State.  Tbe  contract  of  purcliase,  tlie 
domicil  of  tbe  parties  to  it,  and  the  situs  of  the  subject-matter  of  pur- 
chase were  all  within  this  State.  Id  every  respect  the  transaction  be- 
tween Norton  and  Schwartz  was  a  New  Jersey  transaction.  Under 
these  circumstances,  by  principles  of  law  which  are  indisputable,  tbe 
construction  and  legal  effect  of  the  contract  of  purchase,  and  tbe  rigbts 
lof  the  purcbaaer  under  it,  are  determined  by  the  law  of  this  State.     By 

I  tbe  law  of  this  State  Norton,  by  his  purchase,  acquired  only  the  title  of 
his  vendor,  —  only  such  title  as  tbe  vendor  bad  when  the  property  was 
brought  into  tbis  State  and  became  subject  to  our  laws. 

It  is  insisted  that  inasmuch  as  Norton's  purchase,  if  made  in  Penu- 
sylvania,  would  have  given  him  &  title  superior  to  that  of  the  safe 
icompany,  that  therefore  bis  purchase  here  should  have  that  effeot,  on 
Ithe  theory  that  the  law  of  Pennsylvania,  which  subjected  the  title  of 
'the  safe  company  to  the  rights  of  a  bona  fide  purchaser  from  Schwartz, 
was  part  of  the  contract  between  tbe  compan}-  and  Schwartz.  There 
is  no  provision  in  tbe  contract  between  the  safe  company  and  Schwartz 
that  he  should  have  power,  under  any  circumstances,  to  sell  and  make 
title  to  a  purchaser.  Schwartz's  disposition  of  tbe  property  was  not  in 
conformity  with  his  contract,  but  in  violation  of  it.  His  contract,  as 
construed  by  the  laws  of  Pennsylvania,  gave  him  no  tide  which  he 
could  lawfully  convey.  To  maintain  title  against  the  safe  company 
Norton  must  build  up  in  himself  a  better  title  than  Schwartz  had.  He 
can  accomplish  that  result  only  by  virtue  of  tbe  law  of  tbe  jurisdiction 
in  which  be  acquired  his  rights. 

Tbe  doctrine  of  tbe  Pennsylvania  courts  that  a  reservation  of  title  in 
tbe  vendor  upon  a  conditional  sale  is  void  as  against  creditors  and  bona 
fide  purchasers,  is  not  a  rule  affixing  a  certain  construction  and  legal 
jfTcct  to  a  contract  made  in  that  State.  The  legal  effect  of  such  a  con- 
iract  is  conceded  to  be  to  leave  property  in  the  vendor.  The  law  acts 
ipon  the  fact  of  possession  by  tbe  purchaser  under  such  an  arrange- 
nent,  and  makes  it  an  indelible  badge  of  fraud  and  a  forfeiture  of  the 
vendor's  reserved  title  as  in  favor  of  creditors  and  bona- fide  purchasers. 
Fbe  doctrine  is  founded  upon  considerations  of  public  policy  adopted 
,n  that  State,  and  applies  to  the  fact  of  possession  aud  acts  of  owner* 
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abip  under  such  a  contract,  without  regard  to  the  place  where  the  con- 
tract was  made,  or  its  legal  effect  considered  aa  a  contract.  In  McCabe 
V.  Blymyry,  9  Fhila.  Rep.  615,  the  cootroverey  was  with  respect  to  the 
rights  or  a  mortgagee  under  a  chattel  mortgage.  The  mortgage  had 
been  made  and  recorded  in  Maryland,  where  the  chattel  was  when  the 
mort^^e  was  given,  and  by  the  law  of  Maryland  was  valid  though  the 
mortgagor  retained  possession.  The  cliattel  was  afterwards  brought 
into  Pennsylvania,  and  the  Pennsylvania  court  held  that  the  mortgage, 
though  valid  in  the  State  where  it  was  made,  would  not  be  enforced  by 
the  courts  of  Pennsylvania  as  against  a  creditor  or  purchaser  who  had 
acquired  rights  in  the  property  after  It  had  been  brought  to  that  State ; 
that  the  mor^;agee,  by  allowing  the  mortgagor  to  retain  possession  of 
the  property  and  bring  it  into  Pennsylvania,  and  exercise  notorious 
acts  of  ownership,  lost  his  right  under  the  mortgage  aa  against  an  in- 
tervening Pennsylvania  creditor  or  purchaser,  on  the  ground  (hat  the 
contract  was  in  contravention  of  the  law  and  policy  of  that  State. 
Under  substantially  the  same  state  of  facts  this  court  sustained  the  title 
of  a  mortgagee  under  a  mortgage  made  in  another  State,  as  against  a 
bona  fide  purchaser  who  bad  bought  the  property  of  the  mortgagor  in 
this  State,  for  the  reason  that  the  possession  of  the  chattel  by  the  mort- 
gagor was  not  in  contravention  of  the  publio  policy  of  this  State.  Parr 
V.  Brady,  8  Vroom,  201. 

The  public  policy  which  has  given  rise  to  the  dootrine  of  the  Penn- 
sylvania  courts  is  local,  and  the  law  which  gives  effect  to  it  is  also 
local,  and  has  no  extraterritorial  effect.  In  the  case  in  hand  the  safe 
was  removed  to  this  State  by  Schwartz  as  soon  as  he  became  the  pur- 
chaser. His  possession  under  the  contract  has  been  exclusively  in  this 
State.  That  possession  violated  no  public  policy,  —  not  the  public 
policy  of  Pennsylvania,  for  the  possession  was  not  in  that  State  ;  nor 
the  public  policy  of  this  State,  for  in  this  State  possession  under  a  con- 
ditional sale  is  regarded  as  lawful,  and  does  not  invalidate  the  vendor's 
title'unlesB  impeached  for  actual  fraud.  If  the  right  of  a  purchaser, 
under  a  purchase  in  this  State,  to  avoid  the  reserved  title  in  the  origi- 
nal vendor  on  such  grounds  be  conceded,  the  same  right  must  be  ex- 
tende<l  to  creditors  buying  under  a  judgment  and  execution  in  this 
State;  for,  by  the  law  of  Pennsylvania,  creditors  and  bonajide  pur- 
chasers are  put  upon  the  same  footing.  Neither  on  principle  nor  on 
considerations  of  convenience  or  public  policy  can  such  a  right  be  con- 
ceded. Under  such  a  condition  of  the  law  confusion  and  uncertainty 
in  the  title  to  property  would  be  introduced,  and  the  transmission  of 
the  title  to  movable  property,  the  situs  of  which  is  in  this  State,  would 
depeud,  not  upon  our  laws,  but  upon  the  laws  and  public  policy  of  sister 
States  or  foreign  countries.  A  purchaser  of  chattels  in  tliis  State, , 
which  his  vendor  bad  obtained  in  New  York  or  in  most  of  our  sister 
States  under  a  contract  of  conditional  sale,  would  take  no  title  ;  if  ob- 
tuned  under  a  conditional  sale  in  Pennsylvania,  his  title  would  be 
good  ;  and  the  same  uncertainty  would  exist  in  the  title  of  purchasers 
of  property  so  circumstanced  at  a  sale  under  judgment  and  execution. 
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The  title  was  in  the  safe  compaDy  when  the  property  in  dispute  was 
lemoTed  (hini  the  State  of  Pennsylvania.  Whatever  might  impair  that 
title  —  the  continued  posaessioa  and  exercise  of  acts  of  ownership  over 
it  by  Schwartz  and  the  purchase  by  Norton  —  occnrred  in  this  State. 
The  legal  effect  and  consequences  of  those  acts  must  be  adjudged  by 
the  law  of  this  State.  By  the  law  of  this  State  it  was  not  illegal  nor 
contrary  to  public  policy  for  the  company  to  leave  Schwartz  in  posses- 
sion  as  ostensible  owner,  and  no  forfeiture  of  the  company's  title  could 
result  therefrom.  By  the  law  of  this  State  Norton,  by  his  purchase, 
acquired  only  such  title  as  Schwartz  had  under  his  contract  with  the 
company.  Nothing  has  occurred  which,  by  oar  law,  will  give  bim  a 
better  title.  7^  judgment  ahould  be  reoerted.^ 


CLEVELAND  MACHINE  WORKS  v.  LANG.  0 
Supreme  Court  of  New  HAvrsHiRB.    1892. 

[Reported  67  Nea  BaMiplure,  348.] 

Bbpletih  for  two  machines  situate  in  the  Granite  Mills  in  North- 
field,  and  attached  as  both  real  and  personal  estate  by  the  defendantt 
a  deputy  sheriff,  on  a  wdt  in  favor  of  Denny,  Rice  &  Co.  against  Ed- 
ward  P.  Parsons.  The  negotiations  for  the  machines  were  had  aod 
completed  witii  the  plaintiffs  in  Worcester,  Mass.,  by  one  Green,  as 
agent  for  Parsons,  who  resided  in  Boston.  The  machines  were  shipped 
by  the  plaintiff  fhim  Worcester  to  Northfield,  and  were  there  set  up  by 
an  employee  of  the  plaintiff,  under  an  agreement  by  which  the  titJe  to 
the  machines  was  to  remain  in  the  plaintiff  until  the  entire  price  was 
paid.  Parsons  never  paid  for  the  machines.  At  the  time  of  the  Denny, 
Itice  &  Co.  attachment  neither  they  nor  the  defendant  had  notice  of  the 
plaintiff's  lien.* 

CiiABX,  J.  By  the  terms  of  the  contract  the  machines  were  to  re- 
main ttie  property  of  the  Cleveland  Machine  Works  until  paid  for. 
The  contract  was  negotiated  in  Massachusetts,  by  citizens  of  Massa* 
chusetts,  respecting  property  sita&ted  in  Massachasetts.  The  shipment 
of  the  machines  at  Worcester  —  Parsons  paying  the  freight  from  that 
point  —  made  Worcester  the  place  of  delivery,  and  vested  in  ParsoDB 
all  the  right  and  interest  he  ever  acquired  in  the  property.  The  agree- 
ment to  send  a  man  to  set  up  the  machines  at  Northfield  was  not  a 
condition  precedent  to  the  vesting  of  the  conditional  title  in  Parsons, 
any  more  than  an  agreement  to  furnish  instruction  as  to  the  mode  of 
operating  the  machines  would  have  been.     The  written  agreement 

'  Ace.  WeiDBtein  tr.  Frejer,  93  AIa.  aS7  j  Public  Parks  AuoaeineDt  Co.  v.  Cairiag* 
Co.,  64  Ark.  S9,  40  S.  W.  582.  —  Ed. 

'  This  statement  U  coudenMd  from  tbu  ot  the  Reporter.    Argnmenti  of  eammA 
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shows  tbst  the  partiea  uDderatood  that  the  oonditioDal  title  passed 
upon  the  shipment  of  the  machiaes,  b;  fixing  tlie  times  of  payment 
from  that  date.  The  contract  was  a  conditiooal  sale  of  chattels  in 
Massachusetts,  negotiated  and  completed  there  bj  Massachusetts  par^ 
ties,  ftod  valid  b;  the  law  of  Massachusetts ;  and  being  valid  where 
it  was  made,  its  validity  was  not  atfected  by  the  subsequent  removal 
of  the  property  to  New  Hampshire.  Sessions  v.  Little,  9  N.  U.  271 ; 
Smith  V.  Godfrey,  28  N.  H.  379 ;   Stevens  v.  Norris,  30  N.  H.  466. 

As  a  general  rule,  contracts  respecting  the  sale  or  transfer  of  per- 
sonal property,  valid  where  made  and  where  the  property  is  situated, 
will  be  apheld  and  enforced  in  another  State  or  country,  althongh  not 
executed  according  to  the  law  of  the  latter  State,  uuleea  such  enforce- 
ment would  be  in  contravention  of  positive  law  and  public  interests. 
A  personal  mort^^e  of  property  in  another  State,  executed  and  re- 
corded according  to  the  laws  of  that  State,  is  valid  against  the  creditors 
of  the  mortgagor  attaching  the  property  in  this  State,  although  the 
mortgage  is  not  recorded  here.  Offhtt  v,  Fla^,  10  N.  H.  46 ;  Fergu- 
son V.  Clifford,  37  N.  H.  86.  A  mortgagor  of  horses  in  Massachusetts, 
bringing  them  into  this  Stat«,  cannot  subject  tliem  to  a  lien  for  tlielr 
keeping  against  the  Massachusetts  mortgagee.  Sargent  v.  Usher,  55 
K.  H.  287.  A  boarding-house  keeper's  lien  nnder  the  laws  of  Massa- 
chasetts  is  not  lost  by  bringing  the  property  into  this  State.  Jaquilh 
V.  American  Express  Co.,  60  N.  H.  61. 

Formerly  by  the  law  of  Vermont  a  chattel  mortgage  was  invalid 
against  creditors  of  the  mor^fagor  if  the  property  remained  in  his  pos- 
session. But  It  was  held  both  in  Vermoht  and  in  New  Hampshire  that 
a  mortgage  of  personal  property  in  New  Hampshire,  duly  executed  and 
recorded  according  to  the  law  of  New  Hampshire,  was  valid  against 
creditors  of  the  mortgagor  attaching  the  property  in  his  possession  in 
Vermont.  Cobb  v.  Buswell,  37  Vt  337 ;  Latiie  «.  Sohoff,  60  N.  H.  Si. 
In  Cobb  v.  BuawelL  the  property  was  taken  to  Vermont  with  the  cousent 
of  the  mortgagee,  and  in  Lathe  v.  Schoff  it  was  understood,  when  the 
mortgage  was  executed,  that  the  horses  mortgaged  were  to  be  removed 
to  Vermont  by  the  mortgagor  and  kept  there  after  the  season  of  summer 
travel  dosed.  So  a  chattel  mortgage  made  by  a  citizen  of  Massachu- 
setts temporarily  in  New  York  with  the  mortgaged  property,  if  valid 
by  the  law  of  New  York,  is  valid  agunst  the  creditors  of  the  mortgagor 
attaching  the  property  in  his  possession  in  Maasaohosetts.  Langworthy 
V.  Little,  12  Cush.  109. 

The  hiw  of  New  Hampshire  respecting  conditional  sales  has  no  extra- 
territorial force,  and  does  not  apply  to  sales  made  out  of  the  State. 
Neither  the  parties  nor  the  subject-matter  of  the  contract  respecting 
the  machines  were  within  its  operation.  Jf  the  conditional  sale  had 
been  made  in  this  State  befbre  the  statute  was  enacted  requiring  an 
affidavit  of  the  good  faith  of  the  transaction  and  a  record  in  the  town 
clerk's  office,  it  would  not  have  been  affected  by  the  statute.  When 
Hit  machines  were  brought  to  this  State,  there  was  no  provision  of  the 
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Statute  for  recording  the  plaiutiSB'  lien.  Tliere  was  no  change  or  traoe- 
fer  of  title  in  this  State,  and  the  title  of  the  plaintiffs,  valid  against 
creditors  under  a  contract  completed  in  Slassachusetts,  was  not  de- 
stroyed by  the  removal  of  the  property  to  New  Hampshire. 

Smitii  V.  Moore,  11  N.  H.  95,  cited  by  the  defendant  as  BDafaining 
the  position  that  the  plaintiffs'  lien  was  destroyed  becaase  there  was  no 
law  in  this  State  providing  for  a  record  in  such  a  case,  is  an  anthority 
against  the  defendant.  In  that  case  the  property  was  in  this  State 
when  the  mortgage  was  made,  the  mortgagor  residing  out  of  the  State. 
The  court  say,  "If  the  property  bad  been  situated  out  of  the  State 
when  the  mortgage  was  made,  and  the  mortgage  had  been  valid  ao 
cordiiig  to  the  law  of  the  place,  a  subsequent  removal  of  the  property 
to  this  State  would  not  have  affected  its  validity,"  citing  Offhtt  v. 
Flagg.  10  N.  H.  46. 

Conditional  sales  were  valid  in  this  State  without  record  until  Janu- 
arj'  1,  1886.  McFarUnd  v.  Farmer,  42  N.H.  386;  Holt  v.  Holt,  58 
N.  H.  276  ;  Weeks  v.  Pike,  60  N.  H.  447.  The  statute  of  1885,  c.  30, 
had  no  application  to  contracts  between  parties  residing  out  of  the 
State,  and  made  no  provision  for  recording  such  contracts.  The  fact 
that  tiie  contract  is  not  within  the  statute  is  an  answer  to  the  position 
that  the  plaintiffs'  title  is  to  be  tested  by  the  law  of  New  Hampshire. 

The  attachment  of  the  real  estate  gave  the  defendant  no  possession 
of  or  right  of  property  in  the  machines.  Scott  ti.  Manchester  Print 
Works,  44  N,  H.  507.  By  attaching  them  as  persona!  property,  the 
defendant  claims  to  hold  the  possession  and  property  in  them,  as  the 
property  of  Parsons,  for  the  benefit  of  the  attaching  creditors.  If  Par> 
sons  had  an  attachable  interest  subject  to  the  plaintiffs'  lien,  the  defend- 
ant's claim  to  hold  the  entire  property  nnder  the  attachment  entitles 
the  plaintiffs  to  maintain  replevin,  if  they  have  any  title  to  the  machines 
and  there  is  no  estoppel.  As  between  the  plaintifib  and  Parsons,  the 
machines  were  the  property  of  the  plaintiffs.  They  were  never  the 
property  of  Parsons.    He  was  simply  a  bailee,  and  never  clamed  to 

"Judgment  and  execution  liens  attach  to  the  defendant's  real,  in- 
stead of  his  apparent,  interest  in  the  property.  It  follows  fh>m  this 
that  the  sale  made  under  such  a  lien  can  ordinarily  transfer  no  intereet 
beyond  that  in  fact  held  by  the  defendant  when  the  lien  attached,  or 
acquired  by  him  subsequently  thereto  and  before  the  sale."  Freem. 
Ex.,  §  335.  A  pui-chaser  at  a  sheriffs  sale,  there  being  no  estoppel, 
acquires  nc  i-.tle  to  property  not  belonging  to  the  debtor,  Bryant  v. 
Whitcher,  52  N.  H.  168. 

An  attaching  creditor  is  not  in  the  position  of  a  porcbasei  for  a  valn- 
able  consideration  without  notice  of  any  defect  of  title.  The  defendant, 
and  the  creditors  of  Parsons  whom  he  represents,  do  not  occupy  the 
relation  of  bona  Jlde  vendees  or  mortgagees  for  value  without  notice. 
They  stand  no  better  than  Parsons,  who  never  owned  or  claimed  to  own 
the  machines.     Their  claim  to  hold  the  property  against  the  plaintiffs' 
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title  ie  based  upoD  Pareons'a  ownersliip,  and  not  upon  any  attempted 
transfer  of  title  bj'  blm  to  them ;  and  as  he  had  no  title  they  took  notb- 
ing  by  the  attachment. 

The  case  has  no  analogy  to  an  attacJiment  of  property  to  which  the 
debtor  has  a  voidable  title  valid  until  rescinded  (Bradley  v.  Obe&r,  10 
N.  H.  477),  or  to  the  numerous  class  of  cases  where  the  debtor  once 
had  a  valid  title  whioh  he  has  oonveyed  or  transferred  in  fraud  of 
creditors. 

Aa  PareoDB  had  no  title  to  the  machines,  and  as  no  l^al  or  equitable 
ground  of  estoppel  to  the  assertion  of  the  plaintiff's'  title  is  shown,  the 
plaintiffs  are  entitled  to  Judgment 

Jvtdgmmtfor  the  plaint^a.^ 


KNOWLES   LOOM  WORKS  k.   VACHER.  0 
SupBKifK  CouftT,  Nbw  Jrrset.     1895. 

{RtperUd  57  JVeaj  Jtrnij  Lang,  *90.] 

This  suit  relates  to  the  title  of  ten  sillc  looms  which,  about  August 
Ist,  1893,  were  in  the  possession  of  the  defendants,  and  were  then 
replevied  by  the  plaintiff,  and  returned  under  bond  to  the  defendants. 

The  value  of  the  looms  was  then  $1,487.50,  which  amount,  with  in- 
terest thereon,  from  August  1,  1893,  Ibe  plaintiff  will  be  entitled  to 
recover  if  it  be  entitled  to  a  judgment.  The  looms  were  originally  the 
property  of  the  plaintiff,  a  Massachusetts  corporation,  located  in  Worces- 
ter, Massachusetts,  aud  were  delivered  by  it  to  the  Paris  Sillt  Com- 
pany, a  New  Jersey  corporation,  located  in  Paterson,  under  a  contract 
for  the  sale  of  them  ma<)e  orally  in  the  city  of  New  York  between  an 
agent  of  the  plaintiff  and  an  ^ent  of  the  Paris  Silk  Compan}-.  Ac- 
cording to  the  terms  of  the  contract  the  looms  were  to  remain  the 
property  of  the  plaintiff  until  they  were  fully  paid  for,  and  were  to  be 
paid  for  in  instalments,  at  periods  ranging  IVom  thirty  days  to  six 
months  after  delivery. 

This  contract  was  never  formally  reduced  to  writing,  but  its  terms 
can  he  gathered  from  letters  written  to  each  other  by  the  parties  in 
Worcester  and  Paterson,  which  refer  to' the  oral  contract. 

In  pursuance  of  the  contract,  the  looms  were  delivered  by  the  plain- 
tiff to  the  silk  company,  Id  Paterson,  in  the  latter  part  of  May,  1893, 
and  shortly  afterwards  notes  were  given  by  the  silk  company  lo  the 
plaintiff  for  the  amount  of  the  purchase- money.  Those  notes  have 
never  been  paid,  and  after  the  maturity  of  the  note  first  due  the  plain- 

1  Act.  G.  A.  Gray  Co.  d.  Tajlor  Bros.  Iron- Works  Co,  G6  Fed.  686  ;  Draw  d.  Smitll, 
59  Me.  393 ;  Barrett  b.  Kelley,  66  Vt.  915,  99  Atl.  809 ;  Menhon  D.  MooH,  76  Wia 
SO!.     See  Eiule;  L.  Co.  r.  Lewis,  131  Ala.  91.  2i  So.  729.  — Ed. 
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tiff  tendered  them  kII  back  to  the  silk  oompany  before  issuing  the  writ 
in  this  cause.  Od  JuIj  5,  1893,  the  looms  being  in  the  possession  of 
the  Paris  Sillt  Company,  at  Patereon,  were  mortgaged  by  that  company 
to  the  defendaut  Hoguet,  to  secure  a  pre-existing  debt  due  from  the 
company  to  Hoguet,  Mr.  Hoguet  having  agreed  with  the  company  that 
whatever  he  realized  from  the  mortgage  he  would  distribute  among  tb« 
creditors  of  the  Paris  Silit  Company  proportionately.  At  that  time 
the  silk  company  was  insolvent,  and  Hoguet  knew  it,  bnt  be  had  no 
notice  that  the  looms  were  not  the  property  of  the  Paris  Silk  Company. 
The  title  which  the  defendants  now  set  up  depends  upon  that  mortgage. 
Whether,  under  these  ctrcumstADces,  the  plaintiff  or  the  defendants  are 
entitled  to  the  Judgment  of  the  court,  is  a  question  reserved  and  cer- 
tified to  the  Supreme  Court  for  its  advisor}'  opinion. 

Van  SrcKEL,  J.*  On  behalf  of  the  defendants,  it  is  insisted  that 
tiie  sale  by  the  plaintiff  to  the  silk  company,  being  a  conditional  one, 
was  void  as  against  the  mortgage  of  Hoguet  by  virtue  of  the  provisions 
of  the  act  of  May  9,  1889,  entitled  "  An  act  requiring  contracts  for  the 
oonditiunal  sale  of  personal  pn^erty  to  be  recorded."  Pamph.  L., 
p.  421.   .  .  . 

The  silk  company  was  the  party  contracting  to  buy,  and  was  a  resi- 
dent of  tills  State,  located  at  the  city  of  Paterson,  in  the  county  of 
Passaic.  The  contract  of  sale  was  not  recorded,  as  required  by  the 
act  of  1889. 

Two  points  are  involved : 

first,  whether  the  statute  of  1869  is  ^plicable  to  this  case,  in  view 
of  the  fact  that  the  contract  of  sale  was  made  in  the  State  of  New  York ; 
and,  second,  whether  the  defendant  Hognet,  in  taking  a  mortgage  to 
secure  a  pre.exiBting  debt  due  from  the  Paris  Silk  Company  to  him, 
became  a  mortgagee  in  good  faith. 

The  act  of  1889  direct.a  the  contract  to  be  recorded  in  the  oonnty 
where  the  buyer  resides,  if  a  resident  of  this  State  at  the  time  of  the 
execution  of  the  contract,  and  if  not  a  resident  of  this  State,  then  in 
the  county  where  the  property  shall  be  at  the  time  of  the  execution  of 
such  instrument. 

The  manifest  purpose  of  the  act  is  to  render  inefficacious  the  con- 
ditional sale  of  tUl  goods  held  in  this  State  where  the  contract  of  sale 
is  not  recorded. 

There  is  an  implied  mandate  in  the  act  that  the  contract  of  sale  shall 
be  in  writing,  otherwiae  it  could  not  be  recorded  and  the  act  would  be 
futile. 

The  situs  of  the  property,  and  not  the  lex  loci  contractua,  determines 
the  validity  of  such  sales. 

The  contract  in  this  case  was  made  in  New  York,  but  the  property 
was  to  be  delivered,  and  was  delivered  to,  and  held  by  the  purchaser 
in  this  State. 

Great  contention  and  uncertainty  as  to  the  title  to  personal  property 
'  Part  of  Ilie  opinkin  it  omitted. — Ed. 
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would  be  prodooed  if  parchasers  and  mortgagees  were  bonod  to  asoer- 
tain  whether  the  vendor  or  mortgagor  acqaired  title  in  another  State 
before  they  coiUd  contract  with  safety  in  reference  to  it. 

Judicial  decision  In  this  State  has  I>eeD  hostile  to  such  an  interpre- 
tation of  the  law.    Marvin  Safe  Co.  v.  Norton,  19  Vroom,  410. 

Where  the  situs  of  personal  property  is  in  this  State,  it  is  subject  to 
our  statutory  provisions  in  the  adjudications  regarding  it  in  our  own 
courts,  in  a  suit  to  which  a  dtizen  of  this  State  is  a  party. 

The  force  of  our  statutes  is  recognized  in  Varnum  v.  Camp,  1  Gr. 
326,  and  id  Bentley  v.  Whittemore,  i  C.  E.  Gr.  162. 

"No  one  can  seriously  doubt  that  it  is  competent  for  any  State  to 
adopt  such  a  rule  in  its  own  legislation,  since  it  baa  perfect  Jurisdiction 
over  all  property,  personal  as  well  as  real,  within  its  own  territoiial 
limits.  Nor  can  such  a  rule,  made  for  the  benefit  of  innocent  pur- 
cbaaers  and  grantors,  be  deemed  Justly  open  to  reproach  of  being 
founded  in  a  narrow  or  selfish  policy."    Story,  Confl.  L.,  §  390. 

It  seems  clear  that  the  New  Jersey  statute  must  dominate  this  con- 
troversy. .  .  . 

The  Circuit  Court  should  be  advised  that  the  subsequent  mortg^ee 
is  entitled  to  judgment.* 


MASURY  V.   ARKANSAS  NATIONAL  BANK.    "^ 
Circuit  Court  of  the  Unitbd  States,  E.  Disteict  Abxaksas.     1888. 
[Reported  87  Federal  Seporter,  3B1.] 

This  is  a  bill  in  equity  by  Grace  Masnry  against  the  Arkansas  Na- 
tional Bank  and  others  to  cancel  a  sheriffs  sale  of  shares  in  a  corpo- 
ration, and  to  declare  and  foreclose  a  lien  on  the  stock.  The  cause 
was  heard  on  demurrer  to  the  bilL 

WiLLiAHS,  District  Judge.'  The  only  questions  involved  are  whether, 
under  the  statutes  of  Arkansas,  a  seizure  of  shares  of  the  capital  stock 
of  a  corporation  existing  under  the  laws  of  that  State,  by  virtue  of  a 
writ  of  attachment,  or  under  execution,  takes  precedence  over  a  prior 
transfer  or  pledge,  not  transferred  on  the  books  of  the  corporation,  nor 
filed  for  record  in  the  office  of  tiie  county  clerk  of  the  county  in  which 
the  corporatJOQ  transacts  its  business,  and  whether  the  laws  of  this 
State  govern  such  a  transfer,  if  made  in  another  State.  As  to  the  last 
proposition,  learned  counsel  for  complainant  claim  that  Black  v.  Zacb- 
arie,  3  How.  483,  is  conclusive  that  the  laws  of  New  York,  where  the 
transfer  was  made,  and  not  the  laws  of  Arkansas,  of  which  State  the 
company  was  a  corporation,  control.    The  question  involved  in  that 

1  Ace,  7n  rr  Legg,  96  Fed.  336 ;  De  la  Vergue  R.  M.  Co.  n.  B.  B.,  61  La  Ann.  1 733, 
S6  So.  455.  —  Ed. 
*  Part  uf  the  opiuioa  011I7  ia  girao.  —  Ed. 
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suit  was  not  that  of  a  transfer  of  shares,  but  an  assignment  of  the 
equity  of  redemption  in  stock  pravional;  assigned  and  delivered  as  a 
pledge.     Tbe  court  say  : 

"  We  admit  that  tbe  validity  of  this  asBignnient  to  pass  the  right  to 
Black  in  the  stock  attached  depends  upon  the  laws  of  LouiBiana  [the 
donitcil  of  the  corporation],  and  not  upon  that  of  South  Carolina  [where 
the  assignment  was  made].  From  the  nature  of  the  stock  of  a  corpora- 
tion, which  is  created  by  and  under  the  autliority  of  a  State,  it  is  necessa- 
rily, like  every  other  attribute  of  the  corporation,  to  be  governed  by  the 
local  law  of  that  State,  and  not  by  t^e  local  law  of  any  foreign  State." 

Judge  Lowell,  speaking  of  the  eame  subject,  says ; 

"  Whatever  tbe  general  principles  of  international  law  in  relation  to 
assignments  of  personal  claims  may  be,  the  validitj'  of  a  transfer  of 
stock  is  governed  by  the  law  of  tbe  place  where  the  corporation  is 
created."  Lowell,  Stocks,  %  50 ;  Hammond  v.  Hastings,  131  U.  S  401, 
10  Sup.  Ct.  727 ;  Green  v.  Van  Buskirk,  7  WaU.  140. 

I  am  therefore  of  the  opinion  that,  unless  tbe  transfer  of  this  stock 
is  valid  under  tbe  laws  of  Arkansas,  the  State  which  created  tbe  cor- 
poration ,  the  laws  of  the  State  where  the  transfer  was  actually  made 
cannot  oontroL 


Ik  be  QUEENSLAND   MERCANTILE  AND  AGENCY  X) 
COMPANY. 
Chahcert  Dtvisiox.    1801. 
[BeporUd  [1891]  I  ChaHeerg  Divitiom,  BS6.] 

Tms  was  the  bearing  of  two  sammonses  in  the  winding-np  in  Ei^- 
land  of  an  Aostralian  company,  which  was  also  being  wound  up  in 
Australia. 

One  summons  was  by  tbe  Union  Bank  of  Anstralia,  Limited,  an 
English  company,  that  the  English  liquidator  might  be  onlered  to  trans- 
fer to  them  the  sums  of  New  Consols  and  cash  standing  in  bis  name, 
representing  the  proceeds  of  calls  in  his  hands  in  respect  of  shares  in 
the  company  being  wound  up,  numbered  1  to  2,500  indusively. 

Tbe  other  summons  was  by  the  Australasian  iDvestment  Company, 
that  out  of  the  sum  of  £24,730  12a.  2d.  New  Consols  and  any  cash  in 
bis  hands  or  in  court  representing  money  received  from  Scotch  shar^ 
holders  in  the  company  in  liquidation,  the  sum  of  £12,666  is.  5d.  might 
be  paid  to  the  applicants  in  priority  over  all  other  payments  out  of  the 
said  funds.  This  summons  also  asked  that,  if  necessary,  a  case  might 
he  remitt«d  to  the  Court  of  Session  in  Scotland,  nnder  the  statute  22  & 
23  Vict.  c.  63,  g  1,  for  the  purpose  of  ascertaining  the  law  of  Scotiand 
relative  to  matters  of  Scotch  law  involved. 
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The  Queensland  and  Mercantile  and  Agency  Company  was  registered 
in  Brisbane,  and  for  several  years  before  it  was  wound  up  carried  on 
basinesa  in  Queensland.  Tbe  bankei-s  of  that  company  were  tiie  Union 
Bank  of  Anstralia,  who,  on  tbe  28th  of  June,  and  tile  3d  of  September, 
1866,  took  from  the  Qaeensland  Company  two  debentures  of  £10,000 
ami  £50,000  reapcctiTely  in  similar  form,  whereby  the  payment  of  such 
debeutures  was  made  a  first  charge  on  the  uncalled  capital  made  re- 
ceivable in  respect  of  shares  numbered  from  1  to  2,500  in  the  Queens- 
land Company,  upon  each  of  which  shares  £50  had  been  paid  up  and 
£50  more  remained  uncalled. 

In  December,  1886,  the  company  passed  resolutions  calling  up  the 
balance  of  £50  per  share,  payable  by  equal  instalments  in  Febmaiy, 
April,  June,  and  August,  1887,  respectively.  Notice  of  the  call  was 
given  to  the  shareholders,  but  they  never  had  any  notice  of  the  charge 
effected  by  the  said  two  debentures  in  favor  of  the  Union  Bank.  On 
the  24th  of  Febmary,  1887,  a  Scotch  company,  called  the  Australasian 
Investment  Company,  commenced  an  action  in  Scotland  against  the 
Queensland  Company  for  negligence,  and  immediately  afterwards,  on 
the  same  day  issued  a  Scotch  process  known  as  arrestment  on  the  de- 
pendence of  the  action,  against  numerous  holders  of  tbe  Queensland 
Company's  shares  who  were  resident  in  Scotland,  the  effect  of  which 
was  that  the  calls  payable  by  them  to  the  Queensland  Company  were 
arrested  in  their  bands,  and  tbe  Australasian  Company  (the  Pursuers 
in  the  action)  became  secured  creditors  on  the  funds  so  arrested  for  the 
amounts  for  which  they  should  establish  their  claim  in  the  action. 
By  the  terms  of  the  order  of  arrestment  the  sums  arrested  were  re- 
quired "to  remain  in  the  hands  of  the  arrestees  nnder  sure  fence  and 
arrestment  at  the  instance  of  the  Fursuers,  aye  and  until  sufficient 
caution  and  surety  be  found  acted  in  the  hooka  of  Council  and  Session 
that  the  same  shall  be  mode  forthcoming  to  the  said  Fursuers  as  ac- 
cords of  law  confOTm  to  the  summons  in  all  points." 

In  the  month«  of  Hay,  July,  and  August,  1887,  judgments  were 
recovered  in  £ngland  in  twenty-seven  actions  by  one  Drake  and  others 
against  the  Queensland  Company.  On  the  2d  of  September,  1887,  the 
Union  Bank  commenced  an  action  in  England  against  the  Queensland 
Company  in  respect  of  money  due  to  them  other  than  that  secured  by 
tbe  two  debentures,  and  on  the  7th  of  September  an  order  was  made 
in  all  those  actions  for  the  appointment  of  a  receiver  to  get  in  the  calls 
tiom  the  shareholders  in  the  Queensland  Company. 

On  the  28th  of  October,  1887,  an  order  was  made  in  Queensland  for 
the  winding-np  of  the  Queensland  Company,  and  thereupon  the  £60,000 
secured  by  the  two  debentures  above  mentioned  became  payable.  On 
tbe  14tb  of  January,  1888,  a  similar  order  was  made  in  England.  By 
various  proceedings  and  orders  in  England  and  in  Scotland,  to  which 
it  is  not  necessary  to  refer  in  detail,  the  Australasian  Company  were 
restrained  ftom  farther  prosecuting  their  action  in  Scotland,  but  with- 
ont  prejudice  to  the  security,  if  any,  upon  tbe  amounts  payable  by  tbe 
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Sootdi  shareholders  In  the  Queensluici  Companf  in  respect  of  the  s&id 
calls  vhich  the  AuBtralasisn  Company  had  acquired  by  the  proceediags 
taken  by  them  in  Scotland ;  and  the  official  liquidator  received  from 
the  receiver,  or  himself  collected,  and  oow  held  on  separate  accounts 
the  amounts  paid  for  calls  by  the  Scotch  and  English  shareholders 
respectively,  the  receipts  nx)m  the  Scotch  shareholders  being  about 
£24,730.  By  proceedings  in  the  windfng-ap  in  Queensland  the 
amoQDts  due  from  the  Queensland  Company  to  the  Union  Bank  were 
ascertained  at  upwards  of  £74,000 ;  but  it  was  admitted  that,  after 
allowing  for  securities  held  by  tUem,  their  claim  was  reduced  in  round 
figures  to  £S1,000. 

On  the  hearing  of  the  eamroonsea  the  Union  Bank  asked  for  an 
order  upon  the  official  liquidator  to  transfer  to  them  on  account  of 
their  claim  the  sums  he  boa  thus  received  in  respect  of  the  shares 
nnmbered  1  to  2,500,  ioclading  those  received  fVom  the  Scotch  share- 
holders. The  Australasian  Company  claimed,  on  the  other  band,  to  be 
first  paid  out  of  the  moneys  received  from  the  Scotch  shareholders, 
£12,66G  4s.  5d.,  which  had  been  found  in  the  Euglisb  winding-up  to 
be  the  amount  of  the  claim  due  to  them.  The  plaintiflTs  in  the  actions 
of  Drake  and  others  against  the  Queensland  Company  also  asserted 
a  claim  to  the  Hinds  in  hand  against  both  the  Union  Bank  and  the 
Australasian  Cdmpany,  upon  the  gronnd  that  as  against  them  the 
debentures  were  inoperative. 

The  only  evidence  of  the  law  of  Scotland  bearing  on  tbe  matters 
in  question  was  contained  in  an  affidavit  made  in  the  matter  by  John 
Blair,  writer  to  the  signet,  a  member  of  the  firm  in  Edlnbui^h  who 
were  the  solicitors  of  the  Australasian  Investment  Company.  The 
effect  of  it  is  stated  in  the  Jndgment.' 

North,  J.  (after  stating  the  facts  as  above,  and  reading  paits  of 
Mr.  Blair's  affidavit,  continued).  It  is  not  satisfactory  to  me  to  find 
that  the  only  evidence  in  this  case  of  the  Scotch  law  is  contained  in 
an  affidavit  by  Mr.  Blair,  the  legal  adviser  of  the  Anstralasian  Com- 
pany, and  that,  although  there  is  no  evidence  contradicting  it,  the 
Union  Bank  state  that  they  will,  if  necessary,  contend  before  the 
House  of  Lords  that  such  affidavit  lays  down  the  Scotch  law  incor- 
rectly. This  may  be  open  before  their  Lordships  on  appeal,  but  it  is 
not  open  before  me,  for  the  question  of  Scotch  law  is  here  merely  a 
question  of  fact,  upon  which  the  evidence  ts  all  one  way,  and  the 
Union  Bank  have  not  asked  me  to  give  them  an  opportunity  of  going 
into  further  evidence  or  to  send  a  case  for  the  opinion  of  the  Scotdi 
court  By  such  evidence  it  is  established  that  there  is,  by  virtue  of 
the  arrestment,  what  is  equivalent  to  an  actual  assignment  of  the  calls 
in  question  duly  intimated,  and  that  this,  by  the  law  of  Scotland,  is 
preferable  to  and  has  priority  over  the  assignment  of  the  Union  Bank, 
of  which,  though  prior  in  time  to  the  arrestment,  no  intimation  had 

>  Tha  tenor  of  ths  debantnrCB  and  Mgamenu  of  conoael  are  omitted.  —  Ed. 
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been  ^vea  at  die  date  when  the  asBignment  by  arreetmeDt  became 
complete ;  and  this  ie  what  I  feel  boand  to  decide. 

It  was  contended  on  behalf  of  the  Union  Bank  that  the  claim  of  the 
Anstralsaiau  Compauy  conld  only  be  valid  as  against  '*  the  soma  at- 
tached," which  was  said  to  be  wlut  would  remain  of  the  calls  after 
satisfyiDg  what  was  due  to  the  Union  Bank ;  but  this  is  quite  incon- 
sistent with  the  language  of  the  airestment,  which  applies  epeciflcally 
to  the  whole  sum  due  for  calls  from  each  of  the  shareholders  on  whom 
the  arrestment  was  served.  It  was  also  said  that  after  the  assignment 
to  the  Union  Bank  all  that  the  Queensland  Company  had  left  was  the 
surplus  remaining  over  after  paying  the  bank,  that  the  rest  of  the  calls 
belonged  to  the  bank,  and  that  it  was  contrary  to  principle  and  author- 
ity to  hold  that  a  process  of  law  against  the  debtor  could  affect  what 
was  the  property  of  the  creditor,  the  Union  Bank.  But  in  the  present 
case  I  have  not  to  deal  with  a  mere  process  of  law,  such  aa  a  judgment 
or  garnishee  order,  but  with  what  is  established  as  a  thct  to  be  equiva- 
lent to  an  actual  assignment,  and  which  on  the  evidence  I  moat  treat 
Id  exactly  the  same  way  as  if  such  an  assignment  had  been  actually 
executed  and  intimated. 

But  the  Union  Bank  also  pat  theirclaim  to  prioritj'  over  the  Austra- 
lasian Company  in  another  way.  They  say  that  whatever  the  position 
of  matters  might  have  been  if  all  the  parties  to  these  transactions  had 
been  domiciled  in  Scotland,  the  facts  are  not  so ;  that  the  Qneeusland 
Company  were  creditors  in  respect  of  the  debt  due  ^m  the  share- 
holders  for  calls;  that  this  company  was  domiciled  in  Qneenslaud, 
and  therefore  the  validity  of  the  assignment  by  them  to  tilie  Union 
Bank  depends  upon  the  law  of  Queensland,  and  not  on  the  law  of  the 
Scotch  debtor's  residence ;  that  by  the  law  of  Queensland  (which  ia 
admitted  to  agree  witb  that  of  England),  no  notice  or  intimation  was 
necessary ;  and  that  a  transfer  of  personal  or  movable  property, 
valid  by  the  law  of  the  owner's  domicil,  is  valid  wherever  the  property 
is  situated.  They  rely  on  the  principle  concisely  exproued  in  the 
maxim,  Mobilia  aequuntur  pereonam,  and  more  fully  stated  in  numer- 
ous authorities,  of  which  it  is  suffluient  that  I  should  refer  to  one,  viz., 
the  Judgment  of  Lord  Loughborough  in  Sill  v.  Worswick,  1  H.  Bl.  690. 
He  says  this ;  "  It  is  a  clear  proposition,  not  only  of  the  law  of  Eng- 
land, but  of  every  oountry  in  the  world,  where  law  has  the  semblance  of 
science,  that  personal  property  has  no  locality.  The  meaning  of  that 
is,  not  that  personal  property  has  no  visible  locality,  but  that  it  is  sub- 
ject to  that  law  which  governs  the  person  of  the  owner.  With  respect 
to  the  disposition  of  it,  with  respect  to  the  transmission  of  it,  either  by 
succession  or  the  act  of  the  party,  it  follows  the  law  of  the  person.  The 
owner  in  auy  countr}'  may  dispose  of  his  personal  property.  If  he 
dies,  it  is  not  the  law  of  the  conntry  in  which  the  property  is,  but  the 
law  of  the  country  of  which  he  was  a  sut^ect,  that  will  regnlate  the 
saccession." 

In  my  view,  after  fUll  consideration,  it  is  not  necessary  for  me  to 
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flxpreu  any  opioioa  on  this  interesting  sod  diffloalt  question ;  for, 
assuming  the  prindple  above  stated  to  Indode  sacii  a  case  as  Uie 
present,  there  is  another  equally  welUknown  rale  of  lav,  viz.,  that  * 
transfer  of  moTable  property,  duly  carried  oat  according  to  the  law  of 
the  place  where  the  property  is  situated,  is  not  rendered  ineffectual  by 
showing  that  such  transfer  as  carried  oat  Is  not  in  acoordaooe  with 
what  would  be  required  by  law  in  the  oountry  where  its  owner  is  domi- 
ciled. To  give  an  instance.  According  to  Scotch  law,  it  is  neoessaiy, 
in  order  to  give  a  charge  on  corporeal  movables,  that  they  should  be 
delivered  to  and  placed  in  the  possession  of  the  creditor.  But,  if  a 
domiciled  Scotchman  resident  in  London  gave  a  duly  registered  bill  ot 
sale  of  the  fbmltnre  of  hia  house,  that  would  be  a  complete  and  effec- 
tual transfer  of  the  property  without  its  being  delivered  to  the  creditor, 
notwithstanding  that  such  a  dispoBition  of  furniture  in  Scotland  would 
have  been  ineffectual  without  delivery.  To  apply  this  t^i  the  present 
case,  the  Queensland  Company  did  certain  acts  (by  commission  or 
omission),  by  virtue  of  which  certain  legal  rights  arose  in  Scotland, 
having  identically  the  same  effect  in  all  respects  (according  to  the 
evidence  before  me)  as  if  the  Queensland  Company  had  on  the  data 
of  the  arrestment  executed  an  assignment  of  the  calls  in  question  to 
the  Australasian  Company,  and  sbcb  assignment  had  been  forthwith 
intimated  to  the  persona  in  whose  hands  the  calls  were  arrested.  Such, 
an  assignment  would,  according  to  the  evidence,  clearly  have  been 
preferred  to  another  assignment  bearing,  indeed,  an  earlier  date,  but 
not  completed  by  intimation;  and,  in  my  opinion,  the  right  of  those 
who  have  acquired  an  unexceptionable  title,  and  have  recovered  the 
property  according  to  the  law  of  the  country  where  it  is  found  and 
arrested,  cannot  be  defeated  by  showing  that  if  the  property  had  been 
elsewhere  the  tjtie  of  the  Union  Bank  might  have  been  the  preferable 
one.  I  speak  of  the  Australasian  Company  as  having  recovered  the 
calls,  although  they  have,  as  matter  of  convenience,  been  received  by 
the  official  liquidator,  because  they  would  have  actuallj'  received  them 
if  tbe  action  had  not  been  stayed,  and  the  rights  of  the  parties  cannot 
be  affected  by  the  court  having  stayed  the  action,  as  by  the  order 
staying  the  action  their  right  or  security  was  expressly  left  uti|ireju- 
diced.  Tlie  terms  of  the  order  will  require  some  care,  in  dealing 
with  the  figures ;  but  in  substance  I  accede  to  the  summons  of  the 
Australasian  Company,  and  only  direct  the  payment  of  the  balance 
of  the  Sco'tcb  calls  to  the  Union  Bank.  There  will  be  an  order  on 
both  summonscH,  and  the  Australasian  Company  and  Union  Bank  will 
add  their  costs  to  their  respective  securities.  The  official  liquidator's 
costs  must  be  retained  by  him  out  of  tbe  calls  in  his  bands. 
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CABTEB  V.  MUTUAL  LIFE  INSURANCE  COMPANY.  [) 

SUPBKXX  CODRT  Or  TBK  HaWADAX  lUiAMIU.      1388. 
[Aporftd  10  Hawaiian  ReporU,  559.] 

Frbab,  J.*  This  is  aa  rcUod  on  a  policy  of  inaarance  iaeued  by  the 
defendant  company  upon  the  life  of  Henri  O.  McGrew  for  $5,000,  pay- 
able upon  his  death  to  "  Alphonaine  McCrrew,  wttb  of  Henri  G.  McGrew 
.  .  .  If  living,  if  not  living  to  his  execatorB,admiDi8trator8,  or  assigns." 
The  company  stands  ready  to  pay  the  money,  but  desires  that  it  be  first 
judicially  determined  who  is  entitled  to  it,  —  whether  Alphonaine  Mo- 
Grew  or  the  administrator  of  the  Insured.  The  doobt  upon  this  point 
is  occasioned  by  the  fact  that  the  insured  prior  to  his  decease  obtained 
a  decree  of  divorce  from  bis  wife  on  the  ground  of  adultery,  the  validity 
and  effect  of  which  decree  are  questioned. 

The  contract  of  insurance  was  entered  into  in  the  Hawaiian  Islands : 
the  policy  is  dated  September  14,  1892 ;  it  was  issued  to  Henri  G. 
McGrew  upon  his  application ;  he  retained  possesBion  of  it  and  paid 
all  premiums  upon  it ;  be  died  October  22,  1891 ;  at  the  time  of  enter- 
ing into  the  contract  and  nntil  his  death  he  was  a  subject  and  resident 
of  and  domiciled  in  these  islands ;  J.  O.  Carter  is  the  duly  appointed 
administrator  of  his  estate :  all  conditions  and  requirements  necessary 
to  be  performed  or  complied  with  by  the  decedent  or  plaintiff  have  been 
performed  and  complied  wltJi. 

The  former  decision  in  this  case  was  filed  August  16,  1895.  On 
October  4,  1895,  new  counsel  for  the  defendant  filed  a  motion  for  a 
rehearing,  based  on  a  number  of  grounds  tiierein  set  forth.  .  .  . 

The  first  point  relied  on  is,  that  the  court  manifestly  erred  in  con- 
struing the  policy  as  a  Hawaiian  contract,  whereas  it  appears  upon  its 
face  to  be  a  New  York  contract  .  .  .  And  this  seems  to  be  the  source 
of  misunderstanding  in  this  case.  ConstmctioD  is  confused  with  own- 
ership. If  A  had  possession  of  certain  personal  property  under  a  con- 
tract it  might  be  a  question  of  the  construction  of  the  contract  whether 
A's  interest  was  in  his  own  right,  and,  if  so,  what  that  interest  was,  or 
If  A  had  died,  it  might  be  a  question  of  construction,  whether  the  prop* 
erty  should  then  pass  to  A's  representatives  or  to  some  one  else.  These 
quesdona  would  be  decided  by  the  law  of  the  place  of  contract.  But 
suppose  the  contract  were  construed  as  having  passed  the  property  ab- 
solutely to  A  and  his  representatives,  the  further  question  who  were 
the  representatives  would  be  one,  not  of  construction,  but  of  distribu- 
tion, to  be  solved  by  the  law  of  the  place,  not  of  the  contract,  but  of 
A'a  domlcil.  Or,  suppose  A  had  previously  assigned  the  property,  hia 
Tepreseotatives  wonld  not  take  at  all,  —  not  because  of  an  erroneous 
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constnitition  of  the  contract  by  the  law  of  domicilor  sny  other  law,  but 
because  the  ownership  of  the  property  had  changed,  —  a  question  which 
might  necesBarily  be  determined  by  some  other  law,  ae  Uie  law  of  tba 
place  of  assignment,  if  that  were  a  different  place.  So,  if  A  had  be- 
come bankrupt  and  the  property  had  become  assigned  by  operation  of 
law  to  his  assignee  in  bankruptcy.  So,  if  A  had  married  and  the  prop- 
erty had  passed  by  law  to  her  husband.  So,  as  in  this  case,  if  a  di- 
vorce had  been  obtained  against  her,  and  the  property  had  thereupon 
passed  to  her  husband  by  operatioo  of  law.  To  allow  an  assignee  of  a 
contract  to  recover,  ia  not  to  vary  the  terms  of  the  original  contract, 
but  to  enforce  the  terms  of  the  contract  of  assignment. 

It  is  flirtlier  argued,  that,  if  the  mere  fact  that  the  policy  is  a  New 
Tork  contract  is  not  suCBcient  to  require  the  New  York  law  to  govern 
In  determining  the  question  of  assignment  by  operation  of  law,  aa  di»- 
tinguished  from  the  question  of  conatmution,  yet  it  is  expressly  pro- 
vided in  the  policy  that  the  New  York  law  should  govern,  and  it  was 
competent  for  the  parties  to  so  agree.  Let  us  assume  that  such  an 
agreement^  if  made,  wonld  have  been  valid ;  .  ■  .  this  oould  not  mean 
that  the  New  York  statutory  law  should  govern  every  question  that 
might  subsequently  arise  in  relation  to  the  policy,  —  its  ownership,  the 
court  in  which  or  the  procedure  by  which  it  should  be  enforced,  the 
persons  who  would  be  the  insured's  representatives  in  case  he  survived 
his  wife,  etc.  Indeed,  New  Tork  law  must  be  assumed  to  include 
private  international  law,  by  which  the  effect  of  a  divorce  upon  the 
ownership  of  personal  property  is  determined  by  the  law  of  the  place 
of  divorce,  at  least  if  that  is  also  the  place  of  domidi  —  the  New  York 
statute  upon  the  subject  so  far  as  it  relates  to  personal  property  being 
presumed  to  apply  only  to  divorces  granted  in  tliat  Stat«.  In  consider* 
ing  this  question,  it  should  he  borne  iu  mind  that  the  specific  provision 
in  the  policy  relating  to  assignment  is  not  involved. 

The  company,  not  having  brought  the  widow  into  court  by  inter- 
pleader, is  iu  ^e  unfortunate  position  of  being  subjected  to  two  suits, 
—  one  by  the  administrator  here,  the  otlier  by  the  widow  in  California. 
It  must  now  rely  upon  the  assumption  that  the  two  courts  will  take  the 
same  view  of  the  law.  There  can  be  no  doubt  that  the  same  law 
should  govern  whether  the  action  Is  brought  in  Hawaii,  California,  or 
New  Tork.  In  our  opinion,  that  law  is  the  law  of  the  place  of  domicU 
and  divorce.  We  can  only  assume  that  the  California  court  will  take 
the  same  view.  .  .  . 

The  next  point  is,  that  section  1S31  did  not  apply  to  the  property  in 
question,  because  at  the  time  of  the  divorce  neither  the  wife  nor  the 
policy  were  in  this  country  or  within  the  jurisdiction  of  the  court,  the 
wife  because  she  had  gone  to  California,  the  policy,  because,  altboogfa 
it  remained  here  in  the  possession  of  the  husband,  being  personal 
property  it  followed  its  owner,  the  wife,  in  contemplation  of  law.  We 
presume  that  by  this  is  meant,  not  that  personal  property  follows  its 
owner  wherever  the  latter  may  happen  to  go  temporarily,  but  that  it  is 
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governed  by  the  law  of  the  owner's  domicil,  or  resideDce  atiirno  manendi. 
Now  there  was  no  proof  whatever  that  the  wife  in  this  case  intended  to 
chaoge  her  domicil,  which  had  previoual;  been  here,  and  which,  in  the 
absence  of  proof  to  the  contrary,  would,  at  least  after  ao  short  an  ab- 
sence, l}e  presumed  to  continue  here,  to  say  nothing  of  the  rule  that 
the  wife's  domicil  is  that  of  her  husband,  except  under  certaiu  special 
circumstances.  But  however  that  may  be,  both  parties  were  undoubt- 
edly domiciled  here  when  the  divoroe  proceedings  were  commenced  and 
when  the  <»art  acqnired  Jurisdiction  over  them,  and  that  waa  snfflcient 
so  far  as  the  question  of  domidl  was  ooocemed.  The  court  having 
acquired  Juiisdiction  under  these  circnmatanoes  the  incidents  of  the 
divorce  would  follow  according  to  the  law  of  the  place  of  divorce. 

2^  motion  for  the  rehearing  it  dented. 


BADIN  V.   HEIBS  OF  ATME.   £) 
CoDHT  or  Cassation,  Fbajice.    ISlfi. 
[Rtporitd  S  Siny  Rtaitil  Gtn^ral  L  4T.] 

Marthe  Athk,  French  by  origin,  had  left  her  native  country  to  Uve 
at  Avignon,  then  under  the  sovereignty  of  the  Pope.  She  made  at 
Avignon,  on  the  5th  of  July,  1784,  to  Marie  Bouillet-Badln,  a  cumula- 
tive gift  of  all  her  property  then  owned  or  to  be  acquired,  reserving  the 
use  of  it  daring  life  and  the  sum  of  ^00  francs  at  her  own  sole  disposal. 
Shortly  after,  Marthe  Ayme  returned  to  France,  and  on  the  1 1th  of  May, 
1785,  she  made  there  in  favor  of  her  nephews  a  new  gift  of  all  property 
then  owned  by  her,  and  also  a  will  by  which  she  created  them  her  he)rs. 
In  the  course  of  the  same  year  she  brought  suit  against  Marie  Bouillet- 
Badin  for  revocation  of  the  gift  of  July  5,  1784,  on  the  ground  that  it 
included  after-acquired  property,  contrary  to  the  French  ordinance  of 
1731.     She  died  June  4,  1786. 

Marie  Bouillet-Badin  averred  that  the  gift  was  valid,  because  made 
in  a  country  where  the  ordinance  was  not  in  force,  but  only  the  Roman 
law,  which  permitted  such  gifts  even  outside  marriage,  provided  the 
donor  do  not  entirely  despoil  liimeelf,  that  is,  retain  flill  power  over 
some  property.  Here  the  entire  use  had  been  reserved  for  life,  to- 
gether with  absolute  power  over  200  francs. 

The  property  in  question  was  situated  in  France, 

llie  Tribunal  of  First  Instance,  the  IGlh  Tliermidor,  Year  6,  adjudged 
the  gift  valid.  On  appeal  the  Civil  Tribunal  of  the  Department  of  the 
Gard,  5th  Frimaire,  Year  8,  reversed  the  Judgment  Dame  Badin 
brought  error  in  Cassation.' 

'  Thii  Etatement  of  facts  ii  condenMd  from  tliat  of  the  Reporter. — En. 
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The  CotntT.  The  principle  here  iavolred  is  that  prohibitot?  laws, 
that  is,  BQcb  as  forbid  the  traDsfer  of  property,  either  wholly  of  in  part 
or  under  apecifled  circiimBtaDces,  ooDstitute  statutes  real  which  directly 
affect  the  property,  and  restrain  the  proprietor's  lil^erty  of  disposal 
whatever  be  his  domicil.  Of  this  sort  is  Article  15  of  the  Ordinance  of 
1731 ;  in  fact,  this  article  clearly  belongs  to  the  class  of  statates  real, 
uuoe  it  forbids  gifts  inter  vivos  (except  when  made  in  a  marriage  con- 
tract) of  property  in  posaession  and  after  acquired.  The  Jadgment 
therefore  should  annul,  as  it  has  done,  the  gift  in  litigation,  since  it  is  a 
cnmuIaUve  disposition  of  property  both  present  and  future,  so  Ear  as  it 
covers  property  sitaated  in  France  and  therefore  subject  to  the  Ordi- 
nance of  1731.  Appeal  r^ected. 


HAHLER  V.  SGHIRMEB  AND   8GHLICE. 

REICHS-OBXBBANDSLBaBRICHT.       1872. 

[Ajporteif  6  Enticluidaiigtii  da  R.  0.  B.  G.  sa] 

Thb  Elbe  steamboat  "BoniBsia,"  belonging  to  the  shipowner  Charles 
S.  of  Toi^au,  lay  at  anchor  in  Dresden  in  May,  1868,  when  she  was 
attached  at  suit  of  the  firm  of  Schirmer  A  Schlick  of  Leipzig  on  accoont 
of  a  loan  ;  the  next  September  execution  was  Issued  against  the  vessel 
by  authority  of  the  same  court  for  the  same  firm  upon  a  claim  on  a  bill 
of  excbnnge,  bat  the  sale  of  the  vessel  was  stayed. 

Against  this  execution  the  petitioner  Mahler  intervened.  The 
"Borussia,"  as  he  alleged,  on  Michaelmas,  1865,  was  mortgaged  to  him 
at  Torgaa  in  the  method  there  required  by  law,  that  is,  by  the  minate 
of  B  notary  upon  the  bill  of  exchange,  for  a  debt  of  5000  thalera. 

The  judge  of  first  instance  admitted  the  binding  force  of  the  allied 
mortgage ;  the  Court  of  Appeal  denied  its  force  in  the  Kingdom  of 
Saxony.  The  R.  O.  H.  G.  agreed  with  the  judge  of  first  instance  for 
the  following  reasons. 

The  Court.  Section  10  of  the  Saxon  Civil  Code  provides :  "  The 
title  to  movable  and  immovable  property,  as  well  as  the  right  of  pos- 
session, shall  be  decided  according  to  the  law  of  tiie  situs  of  s^d  prop- 
erty." The  previous  lively  dispute  whether  in  the  cose  of  movables  the 
law  of  the  domicil  of  the  owner  or  the  law  of  the  situs  of  the  property 
should  prevail  is  settled  by  this  section  in  favor  of  the  second  alterna- 
tive, whilst  the  Prussian,  Austrian,  and  French  codes  are  baaed  upon 
the  acceptance  of  the  first  But  the  place  where  the  property  is  at  the 
time  of  the  judicial  decision  is  not  all-important  for  the  application  of 
section  10 ;  both  lower  courts  have  conclusively  proved  this.  Xeither 
according  to  the  letter  nor  to  the  spirit  of  the  statute  may  it  he  held 
that,  by  judicial  determiniation  of  the  title  to  property,  a  conveyance 
which  has  previously  been  executed  in  aooordance  with  the  lo<»l  iex 
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rei  rites  at  the  place  where  the  thing  then  was  may  be  regarded  as  a 
mere  nullity  because  it  is  not  aooordiug  to  the  law  of  the  forum.  For 
the  universal  rale  (especially  recognized  for  Saxon  law  by  von  Sieben- 
haar  in  bis  CommentaTy,  Vol.  1,  p.  49,  note  2)  is  that  all  juristic  facta 
are  to  be  adjudged  according  to  the  law  of  the  place  where  they  oc- 
curred. Legal  acts,  therefore,  when  they  are  in  the  category  of  already 
accomplished  facts  in  one  country,  are  rec<^ized  as  such  in  every 
other  vonntry.  The  situation  will  of  course  be  altered  if  a  third  person 
acquires  an  independent  title  in  the  thing  at  the  place  to  which  it  is 
brought  later ;  for  the  determination  of  such  a  Utle  the  local  law 
governs,  according  to  section  10  of  the  Code.  And  if  the  right  ac- 
quired within  the  oonntry  conflicts  with  that  before  acquired  abroad, 
the  local  law  prevails  witii  respect  to  the  snbstantive  right 

The  Saxon  Judge  may  therefore  be  in  a  position  to  subject  to  the 
claims  of  his  local  law  the  decistoa  of  lawsuits  about  movables ;  but 
the  admissibility  of  snuh  subjection  always  depends  on  the  actual  as- 
sumption that  the  things  have  oome  within  the  jurisdiction  of  the 
Saxon  law.  The  things  must  be  situated  within  Saxony.  But  the  mo- 
mentary [XMilion  is  not  entirely  decisive ;  there  are  things  which  are 
constantly  changing  their  position  without  thereby  losing  their  legal 
relation  to  the  place  from  which  they  started.  This  is  especially  true 
of  the  most  important  iDstrumeots  of  transportation,  ships  and  railroad 
trains.  During  their  Journeys  tliey  touch  at  foreign  places  only  in  pass- 
ing, with  the  intenUoD  of  returning  to  the  place  where  their  legal  rela- 
tions are  situated.  The  recognition  of  this  place  of  departure  as  the 
place  tliat  governs  their  legal  relations  seems  to  be  enjoined  by  practi- 
cal necessity.  Without  this  recognitJou  intercourse  between  different 
countries  would  not  be  practicable,  and  an  insecurity  of  rights  would 
ensue  in  opposition  to  the  necessities  of  modern  law.  This  doctrine  is 
already  established  with  regard  to  sea-going  vessels;  the  same  prin- 
ciple must  however  by  analogy  apply  in  substance  to  river  boats. 
Vessels  form  (as  von  Goldschmidt  has  strikingly  remarked.  Handbook 
of  Commercial  Law,  §  60,  p.  527)  as  it  were  the  immovables  of  com- 
merce and  are  in  many  ways  subject  to  the  law  of  immovables.  They 
have,  according  to  this  theory,  in  the  maritime  clauses  of  the  Commercial 
Code,  a  fixed  situation  like  real  estate,  a  quasi-domicil,  namely  the 
home  port,  which  constitutes  the  Juridical  centre  of  the  outfit  (Gold- 
schmidt, op.  ct^.,  note  8).  From  this  point  of  view  the  "Borussia" 
bad  the  centre  of  her  legal  relations  in  the  kingdom  of  Frussia. 

The  boat,  as  has  been  said,  lay  at  anchor  in  Dresden  while  passing 
on  a  longer  voyage,  when  at  suit  of  Schirmer  &  Scblick,  the  defendanta 
in  the  intervention,  she  was  attached,  in  May,  1868,  by  the  Saxon  Judge. 
Her  owner  was  an  inhabitant  of  Torgau,  and  a  Prussian  subject.  The 
complete  execution,  in  September,  1668,  was  only  made  possible  by 
reason  of  the  previous  attachment  of  the  vessel  in  Dresden,  and  this 
legal  act  enforced  by  the  defendant  was  probably  the  only  thing  that 
kept  the  vessel  in  the  Saxon  dominions,  as  it  probably  also  required 
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the  further  sta;  ot  the  owner  in  Dresden.  The  ship's  papers  were  all 
issued  bj  aothoritj-  of  the  Prassiaa  State.  The  ship  belonged  to  that 
State  with  respect  to  its  Juridical  relations.  This  is  the  more  certain 
that  according  to  the  treaty  concluded  between  Prussia  and  Saxony 
with  reference  to  the  navigation  of  the  Elbe  it  was  expressly  provided 
that  Fnissian  vessels,  even  while  they  were  within  Saxony,  should  still 
form  part  of  the  Prussian  merchant- marine  (Art.  vr,  .vf  the  Elbschiff- 
fahrtsakte  of  June  23,  1821;  Ges.-Samoilung  1823,  p.  95:  —  Section  10 
of  the  Additionalakte  of  April  IS,  1844 ;  Ges.-Sammlung  1844,  p.  284  : 
—  Verordnung  of  February  16,  1866,  as  to  the  form  of  the  manifest, 
etc- ;  Ges.-Sammlung,  1866,  p.  49,  at  the  words,  "  Each  vessel  must  be 
plainly  marked  with  the  name  of  the  place  where  she  belongs,"  etc.)  —  a 
relation  that  according  to  section  11  of  said  Additionalakte  is  not  loet 
by  a  change  of  situation  of  the  vessel  for  the  time  being,  but  only  when 
upon  withdrawal  of  the  ship's  papers  issued  by  one  State  the  vessel 
Joins  the  marine  of  the  other.  The  acts  furnish  no  support  for  the 
contention  that  a  change  has  taken  place  in  the  registry  of  the  **  Borus- 
sia."  It  cannot  be  supposed  that  the  vessel  at  the  time  of  the  execution 
had  its  location  in  Saxony  in  the  sense  of  section  10  of  the  Civil  Code. 
The  situs  of  the  legal  relations  of  the  vessel  at  the  time  of  the  attach- 
ment was  likewise  not  in  Dresden ;  and  that  process  was  therefore  not 
calculated  to  subject  the  vessel  to  the  exclusive  Jurisdiction  of  the 
Saxon  law.  This  was  recognized  by  von  Siebenhaar  (op.  cit.,p.  49)  ;  in 
accoi-dance  with  the  constant  practice  he  clearly  holds  that  in  the  case 
of  movables  the  law  that  governs  is  not  under  all  circumstances  the 
law  of  the  place  where  they  happen  to  be  for  the  moment,  but  rather 
that  of  the  place  where,  according  to  the  intention  of  the  owner,  they 
are  destined  to  remain ;  a  c^se  which  arises  especially  when  goods 
merely  pass  through  Saxony  in  the  poet  or  on  a  railway,  or  when 
foreigners  while  on  a  Jonmey  bring  goods  with  them  into  Saxony. 
The  situs  of  all  legal  relations  of  the  vessel  "  Borussia  "  was  and  con- 
tinued to  be  in  Prussia,  even  though  its  owner  had  not  yet  jetnrned 
home.  Therefore  by  reason  of  section  10,  so  much  the  less  can  the 
validity  of  the  mortgage  claimed  by  the  int«rvenor  be  denied,  because 
even  Trom  the  standpoint  of  the  Saxon  law  no  real  conflict  is  presented 
between  the  successive  interests  in  the  vesseL 
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BEYHEB  &  SCHINTZ  v.   GAUTREAU  ET  COMPAGNIE.    0 
Court  of  Appeai.  of  Bbubsels.    X878. 
[Beporltd  PMieritie  BeU/e,  18TT,  3,  13] 

Gautsead  &  CiE.  of  Valparaiso  obtained  fVom  tbe  PresideDt  of  the 
TribuDal  of  Commerce  of  Antwerp,  as  creditors  of  tbe  California  Co. 
of  Cbiii,  authority  to  attach  in  tbe  Port  of  Antwerp  a  cargo  of  Ditrate 
of  soda  wbicb  had  been  laden  in  Pern  on  board  the  sbip  '*  Pride  of 
Devon."  Beyber  &  Scbintz  of  Liverpool  bad  bought  at  the  Liverpool 
Exchange  part  of  tbe  cai^o ;  and  tbey  brougbt  suit  in  tbe  Civil  Tri- 
bunal of  Antwerp  to  annul  the  attachment. 

On  July  14,  1876,  tbe  Tribnnal  gave  Judgment*  sostainlng  the  attach- 
ment.    Appeal. 

The  Coukt.  This  court  \b  not  dealing  with  tbe  order  of  tbe  Presi- 
dent of  tbe  Tribunal  of  Commerce  of  Antwerp,  which  antborized  tbe 
attachment  of  the  cai^o  of  tbe  "  Pride  of  Devon,"  but  with  the  petition 
for  annulling  eaid  attachment,  which  has  been  effected  in  accordance 
with  said  order.  .  .  . 

Movables  found  on  Belgian  territory  ore  governed,  when  considered 
individually,  by  Belgian  law.  Tbe  possessor  In  good  faith,  especially,  is 
protected  against  a  mere  replevin  suit  by  articles  2279  and  2280  of  the 
Civil  Code.  This  is  exactly  the  case  of  tbe  appellants  Reyher  & 
Scbintz.  Tbey  prove  that  they  bought  the  cargo  of  the  "  Pride  of 
Devon  "  on  May  22, 1876,  of  Cox  Brothers,  brokers,  at  Liverpool,  deal- 
ing in  their  own  name,  and  that  they  regularly  paid  the  purchase-money. 
As  indorsees  of  the  bill  of  lading  (and  to  that  extent  of  the  goods)  tbey 
sent  it  to  Messrs.  Eniewitz-Bleeckx  &  Cie.,  of  Antwerp,  to  whom  tbe 
goods  were  delivered  as  fast  as  landed,  after  the  attachment.  Tbe 
appellees  cite  no  foreign  law  which  would  be  violated  by  tbe  sale  of 
May  22.  The  allegation  (denied  by  the  appellants)  that  the  indorse- 
ment in  blank  of  a  bill  of  lading  would  not  ettbct  a  transfer  of  title  of  a 
cargo  according  to  the  law  of  Peru  is  not  in  point,  since  the  appellants 
bought  at  Liverpool,  and  it  Is  clear  that  by  English  law  the  indorse- 
ment in  blank  passes  title.  In  any  case,  in  vibw  of  tbe  sale  of  May  22, 
the  indorsement  of  the  bill  of  lading  is  no  more  than  a  delivery  order 
given  to  the  master,  who  held  the  merchandise  for  the  appellants. 

It  results  from  what  has  been  said  that  even  if  the  law  of  Peru  con- 
siders as  a  kind  of  theft  the  violation  of  legal  attachment  to  which,  it 
appears,  the  cargo  of  tbe  "  Pride  of  Devon  "  was  subject  at  the  port  of 
embarkation,  article  2280  of  the  Civil  Code  would  relieve  tbe  appellants 
from  the  suit  for  restoration  of  the  merchandise,  since  the  appellees  do 
not  offer  to  reimburse  tbe  price  paid  by  the  appellants.  Under  these 
drcnmstances,  the  attachment  cannot  be  maintajned. 

Judgment  reverged. 

■  TliJi  jadgmeat,  and  part  <4  tb«  jndgmeDt  of  the  Coatt  of  Appeal,  are  omitted. 
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COtTEAUX  FRfeRES  v.  VARTHALITI.    1? 
Spanish  Consular  Court,  Const  am  TtNOPLE.     18S2, 
[Rtporttd  30  CluMl,  «T.] 

VABTHAI.ITI,  a  Spanish  subject,  bad  pledged  various  valuable  securi- 
ties to  secure  advauces  to  him  fi-om  the  banking-house  of  CoOteaux 
Flares,  of  Belgian  nationality.  Vartlialiti  having  been  declared  bank- 
rupt, certain  oreditora  attacke<^l  tbe  validity  of  the  pledge  in  tbe  Spaniali 
Consular  Court,  sitting  as  &  bankruptcy  court,  on  the  ground  that  it 
was  null  as  to  them,  not  having  been  executed  in  accordance  with 
Spanish  law,  the  law  of  the  court.  They  petitioned  the  court  to  declare 
that  the  securities  were  deposited  in  tiie  bank  in  the  course  of  business, 
and  to  bring  them  into  the  (Und  for  the  general  creditors. 

Thb  Codrt.  The  principle  actus  regit  hcum,  which  the  Advocate 
Galli  Invokes  as  the  complement  of  the  aphorism  locus  regit  actum,  is 
not  to  be  admitted.  We  cannot  apply  to  the  present  case  article  1865 
of  the  Civil  Code ; '  to  do  so  would  be  to  establish  a  rule  as  false  as 
prejudicial.  If  it  were  established,  s  Spanish  subject  knowing  his 
own  taw  and  acting  in  bad  faith,  might  apply  on  the  eve  of  his  failure 
at  the  establishment  of  a  subject  of  anoUier  country,  at  the  place 
where  they  both  reside,  for  a  loan  or  a  credit  for  his  own  personal  use, 
pledging  as  security  valuable  effects :  being  sure  that  at  a  certain  time 
these  valuable  effecte,  by  virtue  of  the  article  in  question,  would  fall 
into  tlie  mass  of  his  assets,  for  the  benefit  of  his  general  creditors  and 
to  the  obvious  prejudice  of  the  new  creditor.  Every  subject  of  each 
nation  could  as  well  act  in  the  same  way,  profiting  in  a  foreign  country 
by  the  Code  nnder  which  he  should  have  acted  if  he  had  been  in  his 
own  oonntry.  If  this  doctrine  were  once  admitted  in  a  place  like  Con- 
stantinople, where  commerce  Is  carried  on  bj'  subjects  of  every  nation 
nnder  the  snn,.  tbe  application  of  distinct  laws  to  cases  like  this  in 
question  would  produce  such  confusion  that  business  would  be  paral- 
yzed by  the  annulling  of  contracts. 

As  a  result  of  facts  oS  t^is  sort,  and  by  mntnal  agreement  of  nations 
which  had  onoe  sufibred  ^m  them,  private  international  law  came  into 
existence,  inspired  by  the  necessity  of  admitting  the  effect  of  foreign 
laws.  This  law  has  the  character  of  customary  law,  and  its  principles 
are  distinguished  bj'  a  number  of  statutes,  namely  i  the  statute  per- 
sonal, which  affects  persons  ;  the  statute  real,  which  governs  tilings ; 
and  the  atatute  formal,  which  deals  with  forms.  The  statute  formal  is 
based  on  tlie  principal  locue  regit  actum,  and  in  no  manner  on  tlie 
principle  actus  regit  locum  which  Advocate  G-alli  would  have  applied. 
Article  11  of  the  Civil  Code,  invoked  by  Advocates  G.  Coflteaux  and 
£.  Degand  in  their  ai^uments,  to  the  effect  that  "  forms  and  solemnt- 

■  "A  mortgage  haa  no  effect  Bgainjt  third  penoDCDnleHiMezeaitioiiitMtablialMd 
ky  a  pablic  act." 
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ties  of  contracts,  wills,  &Dd  other  pablio  acts  &n  governed  by  the  laws 
of  the  coQQtries  where  they  are  executed,"  Implicitly  deals  with  tlie 
statute  formal,  and  the  only  principle  applicable  to  iLie  present  case  is 
tlicrefore  loetia  regit  actum. 

The  Ottoman  law  of  Medjele  in  force  in  this  empire  provides  that 
"  pledge  is  constitated  by  the  simple  declaration  of  cousent  of  parties 
followed  by  delivery  of  posseaaioa  of  tlie  thing  pledged."  Varthaliti 
acknowledged  having  delivered  to  Coflteaux  Fr^res  tlio  valuable  effects 
in  question  in  pledge,  as  security  for  debts  contracted  with  them.  The 
aforesaid  law  of  Medjeic  furnishes  a  rale  for  transactions  of  this  kind, 
which  are  entered  into  daily  by  banks  and  money-lenders  established 
here. 


SECTION  IV. 

TBOR«. 


LORD  CRANSTOWN  v.  JOHNSTON.    0 
Chakckrt.    1796. 
[Btperttd  3  Vauy,  I7a] 

The  bill  was  filed  apon  the  following  case.  After  vartons  dealings 
between  the  plfuntifiF  and  defendant  previous  to  the  year  178S,  which 
produced  a  bill  by  the  defendant,  they  agreed  to  an  arbitration.  Upon 
the  8tb  of  July,  1789,  an  award  was  made,  that  Lord  Cranstown 
shonld,  upon  the  1st  of  March,  1790,  pay  at  Lloyd's  Cofiee  House 
£3,521,  10(.  9(f.  At  the  time  of  the  award  the  plaintiff  was  abroad, 
and  he  did  not  comply  with  it.  He  was  entitled  to  the  reversion  upon 
the  death  of  bis  mother  of  a  plantation  in  the  island  of  Sl  Chris- 
topher, the  average  product  of  which  was  £5,000  a  year;  and  dur- 
ing the  life  of  his  mother  be  was  entitled  to  an  annuity  of  £300, 
chained  upon  that  plantation.  The  defendant,  immediately  after  the 
expiration  of  the  time  limited  by  the  award,  procured  an  agent  to  in- 
stitute proceedings  in  the  island  against  the  plaintiff  in  hia  abseuce ; 
and  thereby  obtained  payment  of  the  said  annuity  since  the  25tb  of 
December,  1789.  The  plaintiff  returned  to  England  in  1791,  and 
frequently  offered  to  pay  the  defendant,  and  requested  him  to  come  to 
an  account :  but  he  refhsed  to  refund  ;  and  after  the  expiration  of  the 
time  commenced  an  action  in  the  Court  of  King's  Bench  and  Common 
Pleas  in  the  island,  obtained  judgment,  and  caused  an  execution  to  be 
taken  out ;  and  thereby  the  Deputy  Provost  Marshal  of  the  island 
seized  and  put  up  to  public  sale  the  said  rent-charge  and  reversion ; 
and  the  defendant  became  the  purchaser  of  both  for  £2,000  currency : 
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and  a  bill  of  sale  and  convejanoa  was  executed  to  him  by  the  said 
Deputy  ProvoBt  Marshal,  by  meaos  of  which  he  waa  become  entitled 
to  his  own  oee;  atid  £2,000  currency  being  of  the  value  of  £1,200 
sterling,  he  claims  to  have  a  personal  demand  for  the  remainder  of 
the  sum  awarded.* 

Sib  Richard  Peppeb  Akdkn,  Masteb  of  the  Rolls.  This  relief 
is  sought  upon  the  terms  of  paying  all  such  sums  of  money  as  were 
due  to  the  defendant  at  the  time  of  the  judgment,  and  the  costs  and 
expenses  he  was  put  to  in  procuring  and  carrying  into  effect  that 
judgment ;  and  I  suppose,  though  it  is  not  expressly  staUd,  upon  pay- 
ment of  all  such  incumbrances  affecting  the  same  estates  as  the 
defendant  may  have  become  entitled  to.  From  the  moment  the  case 
was  opened,  and  after  reading  the  evidence,  there  can  be  no  question 
except  as  to  the  terms  of  the  relief;  for  I  confess,  I  never  saw  & 
casein  which  the  relief  sought  was  more  clear;  and  I  must  foi^t 
the  name  of  the  court  in  which  I  sit  if  I  refuse  to  grant  it  .  .  . 
Such  a  picture  of  a  sale  under  a  Judgment  so  insisted  upon  is  snch 
as  I  should  not  have  thought  oould  have  been  exhibited  in  a  court 
of  Justice  with  a  serious  intention,  supposing  that  any  law  of  any 
country  should  be  perverted  to  such  a  purpose. 

It  is  material  to  see  what  was  the  law  to  which  the  defendant 
applied  for  enforcing  payment.  He  oould  not  with  effect  in  this  coun- 
try; but  he  found  out  this  interest  in  that  island:  where  there  was 
an  act  of  assembly  authorizing  any  creditor  to  proceed  agaifist  an 
absent  debtor  by  writ  of  summons,  and  in  case  the  defendant  sball 
secrete  and  conceal  himself,  so  that  the  Frovost  Marshal  or  other 
person  summoning  cannot  find  him,  then  one  summous  and  a  copy 
of  the  declaration  left  at  the  last  usual  place  of  abode,  or  upon  the 
freehold  of  the  defendant,  and  another  nailed  up  at  the  court-house 
door,  shall  be  good  and  effectual.  He  thought  fit  to  proceed  on  this 
law ;  and  I  must  now  suppose  he  had  a  right  so  to  do,  though  the 
plaintiff,  I  think,  was  very  ill  advised  for  not  trying  whether  any  relief 
could  be  given  in  the  island :  a  summons  left  upon  the  freehold,  as  it 
is  called,  of  a  person  who  had  no  freehold  in  possession ;  who  had 
no  tenant,  upon  whom  this  constructive  notice  could  be  served ;  and 
the  oredltor  here  knowing  this  avails  himself  of  this  law,  which  I 
do  not  mean  to  qnarrel  with :  bnt  neither  that  law  nor  any  law  in  His 
Majesty's  dominions  could  be,  I  hope,  carried  to  the  extent  of  author- 
izing a  sale  without  either  actual  or  constructive  notice. 

It  is  perfectly  clear,  the  plaintiff  had  no  conception  that  his  estate 
was  to  be  sold.  He  knew  the  defendant  had  a  Judgment,  and  thought 
it  would  be  a  security  to  him ;  and  In  the  letter  of  the  4th  of  October 
hopes  he  will  be  content  with  that.  .  .  . 

Upon  the  whole  it  comes  to  this  :  that  by  a  proceeding  in  the  island 
an  absentee's  estate  may  bo  brought  to  sale,  and  for  whatever  in- 
.t  of  eTidence,  ^igomeDla  «f  coonsel,  and  put  of  tb*  opinwn  an 
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terest  be  has,  without  any  particular,  upon  which  tbe>-  are  to  bid ; 
the  question  is,  whether  any  court  will  permit  the  trauBaction  to 
avail  to  that  ezteut  It  is  said,  this  court  has  no  Jurisdiction,  l>e- 
cause  it  is  a  proceeding  in  the  West  Indies.  It  has  been  argued 
very  sensibly,  that  it  is  strange  for  this  court  to  eay,  it  is  void  by 
the  laws  of  the  island  or  for  want  of  notice.  I  admit,  I  am  bound 
to  say,  that  according  to  those  laws  a  creditor  may  do  tliis.  To  that 
law  he  has  bad  recourse,  and  wishes  to  avail  himself  of  it ;  the 
question  is,  whether  an  English  court  will  permit  such  a  use  to  be 
made  of  the  law  of  that  island  or  any  other  countrj'.  It  is  sold,  not 
to  satisfy  the  debt,  but  in  order  to  get  the  estate,  which  the  law  of 
that  country  never  could  intend,  for  a  price  much  inadequate  to  the 
real  value,  and  to  pay  himself  more  than  the  debt,  for  which  the 
suit  was  oommenced,  and  for  which  only  the  scale  could  be  tiolden. 
It  was  not  much  litigated  that  the  courts  of  equity  here  have  an 
equal  right  to  interfere  with  regard  to  Judgments  or  mortg^es  upon 
lands  in  a  foreign  oountrj-  as  upon  lands  here.  Bills  are  often  filed 
upon  mortgages  in  the  West  Indies.  The  only  distinctiou  is,  that 
this  court  cannot  act  upon  the  land  directly,  but  acts  upon  the  con- 
science of  the  person  living  here.  Archer  v.  Preston,  Lord  Ai^lasse 
V.  Muschamp,  Lord  Kildare  v.  Eustace,  1  Eq.  Abr.  133  ;  1  Vem.  75, 
135,  419.  Those  cases  dearly  show,  that  with  regard  to  any  con- 
tract made  or  equity  between  persons  in  this  country  respecting  lands 
in  a  foreign  countrj',  particularly  in  tbe  Britisb  dominions,  this  court 
will  hold  tbe  same  Jurisdiction  as  if  they  were  aitoated  in  England. 
Lord  Hardwicke  lays  down  the  same  doctrine,  S  Alk.  689.  Therefore 
without  affecting  the  jurisdiction  of  the  courts  there,  or  questioning  the 
regularity  of  the  proceedings  as  in  a  court  of  law,  or  saying  that  this 
sale  would  have  been  set  aside  either  in  law  or  equity  there,  I  have 
no  difficulty  in  saying,  which  is  all  I  have  to  say,  that  this  creditor 
has  availed  himself  of  the  advantage  he  got  by  the  nature  of  those 
laws  to  proceed  betiind  the  back  of  the  debtor  upon  a  construcUve 
notice,  which  conld  not  operate  to  the  only  point  to  which  a  con- 
structive notice  ought,  that  there  might  be  actual  notice  without 
wilful  default:  that  he  has  gained  an  advantage,  which  neither  the 
law  of  this  nor  of  any  other  country  would  permit  I  will  lay  down 
tbe  rule  as  broad  as  this :  this  court  will  not  permit  him  to  avail 
himself  of  the  law  of  any  other  country  to  do  what  would  be  gross 
injustice. 

It  is  sud,  what  if  the  sale  had  been  to  a  third  person  ?  I  am  glad 
I  have  not  to  determine  that.  A  third  person  might  have  a  great  deal 
more  to  say  than  this  defendant  can.  He  might  say  tbe  law  of  the 
island  authorizes  a  lottery,  and  having  bid  ho  has  a  right  to  retain  it 
But  this  defendant  has  no  such  right  except  for  the  purpose  of  pay- 
ing himself  the  debt  .  .  . 

Therefore  on  payment  of  the  money  awarded,  and  sach  sums  as 
the  defendant  has  paid  in  the  island,  with  interest  at  5  per  cent,  he 
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must  reoonvey,  subject  to  other  iticambrasces.  Take  an  account  of 
what  is  due  for  principal  and  interest,  and  also  of  what  ia  doe  uptxi 
the  paymenta  of  the  annuity  with  interest)  and  reserve  the  costs. 


-< 


Ex  PABTE  POLLARD.     Ik  rs  COURTNEY.', 

CaAHOBBT.  1S40. 
\R^ortai  Montagtie  J-  Chitt^i  BtporU,  S39.] 
Lord  Cottbhbak,  L.  C  The  short  result  of  the  facta  of  this  case, 
as  stated  in  the  epeuial  case  by  which  I  am  bound,  is,  that  the  bank- 
rupts were  absolutely  eutitled,  as  part  of  their  partnership  property,  to 
some  land  in  Scotland,  the  legal  title  being  in  George  Courtney,  one  of 
the  bankrupts ;  that  the  Srm,  being  indebted  to  the  petitioner,  George 
Pollard,  in  order  to  induce  him  to  gii'e  them  further  credit,  deposited 
with  him  the  disposition  and  instrument  of  seisin,  being  the  title  deeds 
of  such  lands,  and  signed  and  gave  to  him  a  memorandum  in  wiiting, 
dated  the  13th  of  March,  1832,  declaring  that  they  thereby  gave  to 
Pollard  a  lien  upon  the  land  for  the  general  balance  of  all  or  any 
monies  that  then  were  or  might  thereafter  become  due  to  him  from 
them  to  the  extent  of  £2,000,  and  they  agreed  that  he  should  stand  in 
the  nature  of  an  equitable  mortgagee  thereof;  and,  on  demand,  they 
further  agreed  to  make,  do,  and  perfect  all  such  acts  for  the  better 
securing  to  liim  of  any  such  monies  as  aforesaid  ;  that  Pollard,  relying 
upon  the  security  of  the  hereditaments  so  charged  to  him  as  aforesaid, 
continued  to  give  credit  to  the  bankrupts  to  the  time  of  their  bank- 
ruptcy, which  took  place  on  the  20th  December,  1832,  at  which  time 
he  was  a  creditor  for  the  sum  of  £1,927  4s.  6(j.  The  only  other  f^cta 
stated  in  the  apccinl  case,  material  to  the  present  question,  is,  that  by 
the  law  of  Scotland  no  lien  or  equitable  mortgage  on  the  estate  in 
question  was  created  by  the  deposit  of  the  title  deeds,  or  by  the  writ- 
ten memorandum.  The  question  is,  whether  Pollard  is,  under  the  cir- 
cumstances, entitled  to  have  his  debt  paid  out  of  that  part  of  the  estate 
of  the  bankrupts  which  consists  of  their  property  in  Scotland,  in  pref- 
erence to  their  general  creditors;  or,  in  other  words,  the  assignees 
being  liable  to  oil  the  equities  to  which  the  bankrupt  waa  subject, 
whether  such  a  deposit  and  agreement,  made  and  entered  into  in  this 
country,  gave  to  the  creditor  such  a  title  as  against  his  debtor  to  have 
the  agreement  performed  and  the  debt  paid  out  of  the  property  in 
Scotland,  the  subject  of  such  deposit  and  ^reement  The  special  case 
also  finds  that  the  deposit  and  agreement  does  not  by  the  law  of  Scot- 
land create  any  lien  or  equitable  mortgage  upon  the  estate.  By  this 
statement  of  the  law  of  Scotland,  which,  sitting  here,  I  most  consider 
>  The  opinion  only  is  giTen.  —  En. 
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«a  s  fact,  I  am  bound,  bat  so  far  otHy  as  the  statement  goes,  and  that 
does  not  find  aoj'tbing  oontraiy  to  the  w^-known  rale,  that  obligations 
to  convey,  perfected  aewndum  legem  domicilii,  are  binding  in  Scot- 
land, but  that  by  the  law  of  Scotland  no  lien  or  equitable  mortgage 
was  created  by  the  deposit  and  agreement;  by  which  mast  be  under- 
stood that  the  law  of  Scotland  does  not  permit  such  deposit  and  agree- 
ment to  operate  in  rem,  and  not  that  they  may  not  give  a  title  to  relief 
in  personam.  It  is  true  that  in  this  country  contracts  for  sale,  or 
(wbether  expressed  or  implied)  for  charging  lands,  are  in  certain  cases 
made  by  the  courte  of  equity  to  operate  in  rem;  but  in  contracts 
Respecting  lands  in  countries  not  witbin  the  jurisdiction  of  these  coarta 
they  can  only  be  enforced  by  proceedings  in  pereonam,  which  courts  of 
equity  here  are  constantly  in  tbe  habit  of  doing:  not  thereby  in  any 
respect  interfering  with  the  lex  loci  ret  sUob.  If  indeed  the  law  of  the 
country  where  the  land  is  situate  should  not  permit  or  not  enable  the 
defendant  to  do  what  the  court  might  otherwise  think  it  right  to  decree, 
it  would  be  useless  and  unjust  to  direct  him  to  do  the  act;  but  when 
there  is  no  such  impediment  the  coorts  of  this  country,  in  the  exercise 
of  their  Jurisdiction  over  contracto  made  here,  or  in  administering 
equities  between  partjes  residing  here,  act  upon  their  own  rules,  and 
are  not  inflaenced  by  any  consideration  of  what  the  effect  of  such  con- 
tracts might  be  in  the  country  where  the  lands  are  situate^  or  of  the 
manner  in  which  the  courta  of  such  countries  might  deal  with  such 
equities. 

The  observations  of  Lord  Hardwicke  ih  Penn  v.  Baltimore,  1  Ves. 
454.  are  founded  upon  this  distinction.  In  Lord  Cranstown  v.  Johnston, 
8  Ves.  182,  Lord  Aivanley,  upon  principles  of  equity  familiar  in  this 
country,  set  aside  a  sale  in  the  Island  of  St.  Christopher,  by  the  laws 
of  which  country  the  sale  was  perfectly  good,  no  such  principles  of 
equity  being  recognized  by  the  courts  there,  saying,  "  With  regard  to 
any  contract  made  or  equity  between  persons  in  this  country  respect- 
ing lands  in  a  foreign  country,  particularly  in  the  British  dominVns, 
Uiis  court  will  hold  the  same  Jurisdiction  as  if  they  were  situated  in 
England."  In  Scott  v.  Nesbitt,  14  Ves.  442,  Lord  Eldon,  in  the  face  of 
the  master's  report  finding  that  there  was  no  law  or  usage  in  Jamaica 
for  a  lien  by  a  consignee  in  respect  of  supplies  furnished  to  the  estate, 
directed  consignees  to  i)o  allowed  such  es:penditure  in  their  sccount 
with  encumbrancers.  Bills  for  specific  performance  of  contracts  for 
the  sale  of  lauds,  or  respecting  mortgages  of  estates,  in  the  colonies 
and  elsewliere  out  of  the  jurisdiction  of  this  court,  are  of  familiar  occur- 
rence. Why  then,  consistently  with  these  principles  and  these  authori- 
ties, should  the  fact,  that  by  the  law  of  Scotland  no  lien  or  equitable 
mortgage  was  created  by  the  deposit  and  memorandum  in  this  case, 
prevent  the  courts  of  this  country  from  giving  such  effect  to  the  trans- 
actions between  the  parties  as  it  would  have  given  if  the  land  had 
been  in  England?  If  the  contract  had  been  to  sell  the  lands  a  speci9o 
performance  would  have  been  decreed;  and  why  is  all  relief  to  be 
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nflised  becanae  tlie  contract  is  to  sell,  subject  to  a  condition  for 
redemption?  The  substance  of  the  i^reement  is  to  cba^e  the  debt 
upon  the  estates,  and  to  do  and  perfect  all  auch  acta  as  may  be  neces- 
sary for  Uie  purpose ;  and  if  the  court  would  decree  spetnBc  perforiD- 
ance  of  this  contract,  and  the  oompietion  of  the  security  according  to 
the  forma  of  law  in  SootUad,  it  will  give  effect  to  this  equity  by  paying 
out  of  the  proceeda  of  the  estate  (which  being  part  of  the  bankrupt* a 
estate  musi  be  sold)  what  is  found  to  be  the  amount  of  the  debt  so 
agreed  to  be  obarged  upon  it,  which  is  what  the  creditor  aaks.  The 
special  case  finds,  that  the  deeds  were  deposited  and  the  agreemeat 
signed  by  the  bankrupts  in  order  to  induce  the  creditor  to  give  them 
further  credit,  and  that  he,  relying  upon  the  security  of  the  heredita- 
menta  so  charged  to  him,  continued  to  give  credit  to  the  bankrnpte  to 
the  Ume  of  their  bankruptcy.  The  transaction  is  in  no  respect  im- 
peached, and  there  is  no  competition  with  any  person  baring  obtained 
a  title  under  the  law  of  Scotland.  The  only  parties  resisting  the  credit- 
or's claim  are  tbe  aaaigneea,  who  are  bound  by  all  the  equities  which 
affected  the  bankrupts.  To  deny  to  the  creditor  the  benefit  of  tbis 
security  would  be  an  injustice  which,  if  unavoidable,  would  be  much 
to  be  regretted.  In  giving  effect  to  it  I  act  upon  the  well-known  rnlea 
of  equity  in  this  country,  and  do  not  violate  or  interfere  with  any  law 
or  rule  of  property  in  Scotland,  as  1  only  order  that  to  be  done  which 
the  parties  may  by  that  law  lawfully  perform. 

I  reverse  the  judgment  of  the  Courtof  Review,  giving  to  the  oreditor 
pa3nneDt  of  his  debt  out  of  the  proceeds  of  the  estate. 

Judgment,  nfthe  Court  <if  Review  reverted. 


ACKER  V.   PRIEST.  T 

•,  ScFRSKE  Court  or  Iowa.     18U. 

[Reported  9S  /moo.  610.] 

Dbbhbr,  J.*  The  plaintiffa  in  the  equity  suit  are  the  heirs  at  law  of 
Elizabeth  Priest,  deceased,  and  ttie  defendant,  Stephen  C.  Priest,  is  their 
father.  Mrs.  Priest  was  a  daugliter  of  one  Joseph  Abrama.  Joseph 
Abrams  had  one  son  and  three  daughters,  besides  Mrs.  Priest.  In  the 
month  of  July,  1884,  Abrams,  who  was  then  living  in  the  State  of  Kan- 
sas, concluded  to  make  a  partial  distribution  and  advancement  of  bis 
property  to  his  children.  He  was  then  the  owner  of  two  farms  in  Kan- 
sas, one  of  which  was  known  as  his  "  Home  Farm,"  and  the  other 
was  occupied  by  defendant  Priest  and  his  family.  Thomas  W.  King, 
another  son-in-law,  owned  and  occupied  another  and  a  third  farm  in 
the  same  county  as  the  other  two.  In  order  to  carrj'  out  his  purpose, 
and  make  an  equal  distribution  of  property  to  his  daughters,  Abrauu 
'  Part  of  the  opioion  only  is  ffiven.  —  Ed. 
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made  amogemeDts  with  King  to  excbange  the  home  farm,  valued  at 
$8,000,  for  the  King  place,  at  the  agreed  price  ori4,000.  Prior  thereto, 
however,  Abrams  bad  had  a  coavcrsation  with  defendant  Prieat,  iu 
which  he  told  him  he  intended  to  ^ve  him  a  farm.  After  making 
arrangements  with  King,  Abrams  informed  defehdant  that,  be  bad  an 
opportunity  to  trade  the  home  (krm  for  King's  land,  and  direct«d  de- 
fendant to  go  and  look  at  the  farm,  and  if  it  suited  him  he  (Abrams) 
would  make  the  exchange.  Defendant,  after  examining  the  place,  was 
pleased  with  it,  and  bo  informed  Abrams,  and  Abrams  made  the  con- 
templated exchange.  Abrams  deeded  the  home  farm  to  King,  and 
King,  by  direction  of  Abrams,  and  with  the  knowledge,  direction,  and 
consent  of  the  deceased,  Mrs.  Pries^  made  a  deed  to  his  place  to  the 
defendant  Priest  This  last  deed  was  a  warranty  deed,  in  the  usual 
form,  and  for  the  expressed  condderstion  of  $4,000.  Shortly  after  the 
making  of  these  deeds,  the  defendant  moved  onto  the  King  &rm,  and 
used  and  occupied  it  for  a  year  or  more,  when  he  sold  it,  and  with  the 
proceeds  purchased  a  farm  in  Cass  County,  Iowa,  from  one  Isabella 
Goodale.  The  deed  to  the  Cass  County  land  was  taken  in  the  name  of 
the  defendant  with  the  knowledge  and  consent  of  his  wife.  Defendant 
and  his  wife  immediately  took  possession  of  the  Cass  County  land,  and 
occupied  and  used  the  same  until  the  death  of  his  wife,  in  April,  1868. 
After  the  death  of  the  wife,  and  in  May,  1891,  the  defendant  sold  the 
land  in  Cass  County,  and  at  the  time  of  the  commencement  of  this  suit 
was  in  possession  of  a  large  part  of  the  proceeds  of  the  sale.  Plaintiffs 
claim  that  the  defendant  at  all  times  had  the  title  to  tJie  Kansas  land 
and  to  the  land  in  Cass  County  in  trust  for  his  wife,  Elizabeth  V.  Priest, 
and  that  they,  as  her  heirs  at  law,  are  entitled  to  have  a  trust  impressed 
upon  the  fnnds  now  in  the  bands  of  the  defendant,  arising  out  of  the 
sale  of  the  Cass  County  land.  Defendant  Isaac  Diokerson  was  made  a 
party  to  the  suit  becsuse  of  his  having  possession  of  some  of  the  fliuds 
arising  from  the  sale  of  the  land  in  this  State.  .  .  . 

Plaintiffs  do  not  —  nor,  indeed,  could  they,  under  the  statutes  of 
either  Kansas  or  of  this  State  —  claim  an  express  trust  in  the  land,  or 
the  proceeds  thereof.  Their  claim  is  that  from  tlie  transactions  between 
the  parties,  as  proved,  there  arose  an  implied,  a  resulting,  or  a  con- 
structive trnst,  which  the  law  will  recognize  and  enforce.  We  turn  then 
to  the  evidence,  and  find  that  while  it  was  the  intention  of  Abrams  to 
make  a  partial  distribution  of  his  estate  among  his  heirs,  yet  it  did  not 
appear  to  him  to  be  important  to  whom  he  made  the  deeds, —'whether 
to  his  daughters,  in  their  own  names,  or  to  their  husbands.  The  deed 
to  the  home  farm  was  made  to  King,  the  husband  of  one  of  his  danglt- 
ters,  and  the  deed  to  the  King  farm  was  made  direct  to  defendant 
Priest.  Abrams  had  previously  spoken  to  defendant  about  giving  him 
a  farm,  and  while  the  deed  was,  no  doubt,  made  so  as  to  place  all  his 
children  on  an  equality,  it  Is  quite  evident  to  us  that  it  was  wholly 
immaterial  to  him  to  whom  the  deed  should  be  made.  Befmv  hav- 
ing the  deed  made  to  defendant,  Abrams  spoke  to  his  daughter,  Mrs. 
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Priest,  about  how  the  deed  ehocild  be  made,  and  "  she  said  to  make  it 
to  her  husband  ;  it  was  all  the  same."  Again,  Abrams  testifies,  "  My 
daughter  gave  no  reason  [for  making  the  deed  to  her  husband],  except 
that  it  would  be  all  right,  recognizing  him  as  her  husband."  Even  if 
Abrams  intended  the  deed  to  be  for  the  benefit  of  Mrs.  Priest  and  her 
children,  as  he  b&js,  he  did  not  so  state  to  defendant,  and  defendant 
had  no  knowledge  but  that  he  was  to  take  the  beneScial  as  well  as  the 
legal  estate.  Abrams  directed  King  to  make  tlie  deed  to  defendaDt, 
and  King  had  no  conyersatlon  whatever  with  defendant. 

Applying  these  facts  to  the  statutes  of  Kansas,  before  quoted,  with 
reference  to  the  creation  of  trusts,'  and  it  is  clear  that  defendant  took 
an  absolute  title  to  the  land  deeded  him  by  King,  unincumbered  with 
any  trust  It  is  contended,  however,  that  the  laws  nt  Kansas  have  no 
application  to  this  case,  that  the  statutes  above  quoted  relate  simplj  to 
the  remedy,  and  that  the  lex  fori  governs.  Without  deciding  this  ques- 
tion, so  far  as  it  relates  to  the  statute  of  frauds,  for  it  is  not  necessary 
to  a  determination  of  the  case,  and  passing  it  with  the  single  remark 
that  where  the  statute  relates  simply  to  the  remedy,  and  does  not  make 
the  parol  contract  void,  as  is  the  case  with  the  statute  in  question,  there 
is  much  force  in  appellants'  position,  we  are  clearly  of  the  opinion, 
however,  that  the  other  statutes  with  reference  to  the  creation  of  trust 
estates  are  binding,  for  they  go  to  tlie  validity  and  operation  of  the  oon- 
traot,  and  of  tiie  alleged  trust  iu  the  land.  It  is  familiar  doctrine 
that  the  law  of  the  place  where  the  contract  is  made  is  to  govern  as  to 
Its  natare,  validity,  obligation,  and  interpretation,  and  the  law  of  the 
forom  as  to  tlie  remedy.  Bank  v.  Donnally,  8  Pet.  S16  ;  Scudder  t>. 
Bank,  91  U.  8.  406 ;  Burchard  v.  Dunbar,  82  111.  450.  It  is  also  every- 
where acknowledged  that  the  tide  and  disposition  of  real  property  are 
exctasively  sut^ect  to  the  laws  of  the  countiy  where  it  ia  situated,  which 
can  alone  prescribe  the  mode  by  which  a  title  to  it  can  pass  from  one 
person  to  another.  Kerr  r.  Moon,  9  Wheat.  565 ;  McCormick  v.  Snl- 
Uvant,  10  Wheat.  196.  And  a  title  or  right  in  or  to  real  estate  can  be 
acquired,  enforced,  or  lost  only  according  to  the  law  of  the  place  where 
each  property  is  situated.  Bentley  v.  Whittemore,  18  N,  J.  Eq,  873  ; 
Hosford  V.  Nichols,  1  Paige,  220 ;  WiUiams  if.  Maua,  6  Watts,  278 ; 
Wilts  o.  Cowper,  2  Ohio,  124. 

If  we  are  correct  in  our  premises,  it  necessarily  follows,  as  a  conclu- 
sion, that  under  the  laws  of  Kansas  there  was  no  trust  created  by  law 
tn  the  Kansas  land,  even  if  it  be  said  that  Mrs.  Priest  furnished  the 
consideration  paid  for  the  land,  because  there  was  no  agreement  on 
the  part  of  the  defendant  that  he  should  hold  the  title  in  trust  for  hia 
wife.* 

'  Oen.  St.  Kan.  IB6B,  c.  1 U,  5  6.  Wbwi  a  conveTUice  for  a  vftlnable  considentiom 
ll  m&de  to  one  penoo,  and  tlie  consideration  tbereoC  paid  bj  another,  no  qm  at  tmat 
■hall  retnlt  In  favor  of  the  latter,  bnt  the  title  ihall  rest  in  the  former,  inbject  to  tha 
proriiiona  of  the  next  two  eeetlons,  —  Ed. 

*  The  conrt  further  held  that  apart  fmm  the  BtaCates  of  Kaosas  there  wb«  no  tmsb 

Jcc.  Depaa  0.  Ma;o,  II  Mo.  314;  Penfield  d.  Tower.  1  N.  D.  aiB.  — Ed. 
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PUEDOM  V.  PAVET,     ^ 

SUPREMK  COUBT  OF  CANADA.      18M. 
[Aeporfaf  26  Canada,  419.] 

This  action  ww  brought  by  pKve;  &  Co.,  oreditMB  of  one  Ebenezer 
Davidson.  The  said  Davidson  had  made  a  general  assignment  for  the 
benefit  of  hia  creditota ;  the  aaaeta  were  insuGBdeut  to  pay  the  debts, 
and  a  balance  was  due  these  plaintiffs.  Afterwards  Davidson  became 
entitled  to  land  in  Or^on ;  he  oonveyed  this  luid  to  his  father,  who 
gave  to  Purdom  a  mortgage  od  the  land  equal  to  the  amount  of  the 
purchase-money  named  in  the  deed.  The  plainti^  alleged  that  Purdom 
took  said  mortgage  as  a  trustee  for  Davidson,  in  parsnanoe  of  a  fraudu- 
lent scheme  to  defraad  plaintiffs  and  other  creditors  of  Davidson ;  and 
prayed  that  Purdom  should  be  declared  a  trustee  for  Davidson,  and 
that  the  money  due  on  the  mortgage  note  should  be  ordered  paid  into 
court  for  the  benefit  of  the  plaintifih.  The  defendants  demurred.  From 
a  judgment  of  the  Court  of  Appeal  of  the  Province  of  Ontario,  over^ 
ruling  the  demurrer,  the  defendants  appealed  to  this  court.* 

Stbonq,  G.  J.  So  far  as  the  lands  are  oonceroed,  the  validity  at 
invalidity  of  this  transaction  must  depend  on  the  lex  rei  eit<B,  —  the 
ls«r  of  the  State  of  Oi'egoD,  —  and  there  is  no  all^atlon  that  according 
to  that  Isfr  a  cODstractive  trust  by  operation  of  law  would  arise  by  reason 
of  the  intent  to  hinder  and  delay  creditors,  or  that  even  an  express 
trust  must  neoessarily  enure  to  the  benefit  of  or  be  available  for  the 
satisfaction  of  creditors.  .  .  . 

Then  whether  the  allegation  of  a  "trust"  of  the  purchase-money  se- 
cured by  the  mortgage  which  the  plaintifi's  allege  is  to  be  considered  as 
an  averment  of  a  trust  arising  by  operation  of  law  consequent  upon  the 
illegality  of  the  transaction  or  as  an  allegation  of  a  conventional  express 
trust,  in  either  case  the  question  would  depend  on  the  lex  rei  ait<B,  and 
from  this  alone  it  follows  that  the  forum  of  tiie  situs  is  the  proper  forum. 

In  this  last  aspect  of  the  case.  Re  Hawthorne,  Graham  v.  Massey, 
2S  Ch.  Div.  74S,  and  Norris  v.  Chambrea,  29  Beav.  246,  appear  to  me 
to  be  authorities.  Appeal  aUowed  with  coatt. 

^  This  Hhort  ntittemeat  is  substicuMd  {or  that  ul  tbe  lie)K>rut.  t'axt  at  the  opinioii 
odljr  U  given.  —  Ed. 
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SIEBBERA8  V.  DE  GEBOMINO.  t> 

Court  or  Cassation,  Palermo.     1894. 
[Beporied  Joamai  Ja  Paiaii,  1  BBS,  IV.  SS.] 

Thb  Codbt.  The  Court  of  Appeal  regards  aa  nullified  the  trust  tot 
the  Italian  family  Siebberas  of  property  in  Great  Britain,  by  virtue 
of  the  repealing  law  of  1818,  of  Article  889  of  the  Italian  Civil  Code, 
and  of  Article  21  of  the  Temporary  Law  of  November  30,  1865.  It 
permits  the  application  of  the  Italian  law  to  this  property.  Its  judg- 
ment is  clearly  erroneous.  Every  sovereign tj- which  exists  in  the  great 
family  of  nations  is  essentially  autonomous  and  independent,  and  tbe 
right  of  each  is  limited  by  the  equal  right  of  tbe  othei-s.  This  sover- 
eignty is  shown,  first,  in  dealings  between  citizens  who  are  subject  to 
the  same  sovereign.  It  is  shown  in  a  second  aspect  in  dealings  with 
citizens  who  are  sabject  to  another  sovereign ;  under  this  second  as- 
pect science  considers  every  sovereignty  as  an  international  person 
capable  of  rights  and  dntiea.  There  is  no  doubt  but  that  by  reason  of 
its  autonomy  every  sovereiguty  considered  under  the  first  aspect  gov- 
erns for  itself  its  organization,  its  administration,  and  the  provisioos 
Intended  to  protect  the  interests  of  the  people  and  of  the  country ; 
laws  being  only  the  expression  of  the  conscience  of  tbe  people  and  of 
the  needs  of  the  nation,  and  requiring  to  be  in  conformity  with  the 
customs,  the  traditions,  the  degree  of  civilization,  and  the  racial,  physi- 
cal, and  moral  constitution  of  the  people.  On  the  other  hand,  laws 
should  be  the  necessary  and  progressive  development  of  the  dvilizatioD 
and  needs  of  the  people,  in  order  to  be  found  in  accordance  with  them 
and  to  grow  with  their  development.  It  follows  that  laws,  because  of 
the  reasons  which  have  led  to  tbeir  adoption,  can  have  efltet  only  in  tbe 
territory  ruled  by  the  sovcreigD  which  has  promulgated  them. 

These  prindptes,  sound  as  they  are  for  laws  In  genera),  are  particu- 
larly so  for  those  which  concern  the  Internal  public  law  and  the  social 
oi^nisation,  among  which  we  must  place  those  which  authorize  or  for- 
bid the  creation  of  trusts.  They  are  essentially  territorial  in  character, 
and  have  to  do  only  with  citizens  who  are  within  the  territory  of  the 
sovereign  and  with  property  situated  within  tbe  same  territorj'.  The 
Court  of  Appeal,  therefore,  was  wrong  in  holding  that  busts  establishetl 
over  property  in  a  foreign  country  are  null  for  the  sole  reason  that  the 
defendant  is  an  Italian  citdzen.  The  Italian  law  has  dissolved  trusts, 
entails,  and  other  sAtlements  in  perpetuity  established  according  to 
previous  law ;  hut  only  those  which  existed  within  the  kingdom,  and 
not  those  which,  established  in  another  territory,  are  subject  to  another 
autonomous  and  independent  sovereign.  It  is  even  more  false  to  bui>- 
pose,  as  the  court  appears  to  have  done,  and  as  the  defendants  in  error 
continually  do,  that  the  trusts  in  this  case  should  be  considered  sub- 
jectively null  by  reason  of  the  provisions  of  our  law,  and  as  objectively 
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v&lid  because  at  Malta,  vrhere  the  property  is  sitaated,  they  are  author 
ized.  A  right  cannot  be  at  ouce  valid  and  null ;  and  if  an  Italian  court 
attributed  to  Italians  the  absolute  title  in  property,  and  yet  held  the 
property  eubject  to  a  trust  in  the  country  where  it  is  situated,  what 
could  be  the  effect  of  such  a  decision?  It  could  not  be  executed  in  the 
countr}'  of  situs,  and  would  consequently  be  a  mere  academic  opinion, 
deprived  of  juridical  and  practical  value. 

These  principles  are  not  opposed  to  Article  8  of  tlie  preliminary 
provisions  of  the  Italian  Civil  Code ;  the  judgment  appealed  tmia  vic^ 
latee  ihe  letter  and  spirit  of  it.  This  article  concerns  itself  witb  the 
Italian  Bovereignty  considered  as  an  International  person  ;  it  is  face  to 
face  with  the  ancient  doctrine,  according  to  which  foreigners  did  not 
participate  in  the  benefit  of  the  law  and  were  considered  enemies: 
adverna  hoatem  cetema  auctoritas  etto.  This  system  bad  been  lim- 
ited by  the  principles  of  reciprocity  and  common  utility;  but  these 
limitations  no  longer  correspond  to  the  pr<^re3s  of  Jurisprudence,  and 
the  principle  was  finally  adopted  that  a  private  right  belongs  to  the 
individaal  as  an  individual.  The  Italian  sovereignty,  as  a  result,  not 
only  admits  foreigners  to  the  enjoyment  of  such  civil  r^hU  as  belong 
to  citizens,  but  even  goes  bo  fbr  as  to  permit  them  to  invoke  the  law 
of  their  own  country  to  settle  successions ;  the  statute  personal  had 
previously  regulated  only  the  succession  to  movables,  and  the  succes- 
aion  to  immovables  was  regulated  by  the  statute  real.  The  Italian  law 
has  oome  to  look  upon  succession  as  an  emanation  of  the  family,  as  an 
univertitae  juris,  continuing  the  person  of  the  deceased.  This  pro- 
vision shows  that  the  Italian  legislature  has  intended  to  follow  the 
prcfpress  of  private  international  law ;  and  bas  considered  that,  accord- 
ing to  the  Jus  gerUium,  it  is  not  contrary  to  the  exercise  of  an  auton- 
omous and  independent  sovereignty  to  admit  witMn  a  territory  the 
application  of  a  foreign  law,  if  this  application  is  based  upon  an  inter- 
national duty,  a  reason  of  comity,  and  the  mutual  utility  of  nations.  It 
ia  to  be  noted  that  this  bold  but  eminently  liberal  principle  is  appli- 
cable only  to  foreigners.  Italian  citizens  are  subject  to  it  neither  as  to 
their  property  situated  in  Italy,  which  is  governed  by  the  provisions 
of  the  Civil  Code  in  relation  to  successions,  nor  as  to  their  property 
situated  abroad,  l^ecanae  the  Italian  sovereignty  cannot  impose  Its  au- 
thority upon  another  autonomous  and  independent  sovereignty  which 
is  bound  to  enforce  its  own  laws.  So  much  is  clear,  however  principle 
and  authority  may  differ  about  the  sense  of  Article  8.  We  must  also 
remember  that  a  literal  interpretation  is  illogical ;  a  provision  should 
be  Interpreted  according  to  its  spirit,  and  Article  8  never  meant  to  pro- 
vide for  imposing  its  application  upon  foreign  sovereignties. 

It  follows  that  trusts  established  in  a  foreign  country  are  valid,  even 
if  they  are  for  the  benefit  of  Italian  citizens,  if  tbey  are  authorized  by 
the  law  of  their  situs.  The  Italian  law  did  not  mean  to  extend  the 
scope  of  a  mere  legislative  provision  so  as  to  cover  any  principle  of 
international  law ;  it  has  confbrmed  to  the  pr<^ress  of  international  law 
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on  the  subject  of  the  Jurisdiction  or  foreign  law,  and  has  admitted  this 
jurisdiction  in  all  eases  where  it  seemed  neoessar}'  becanse  of  tlie  na- 
ture of  the  rigLta  in  question  ;  it  bas  shown  itself  generous  and  liberal, 
in  order  to  give  a  laudable  example,  and  to  invite  foreign  sovereigntiea 
to  adopt  the  same  rule. 

Finally,  in  spite  of  the  development  of  inteniational  law,  it  is  not  the 
duty  of  a  sovereignty  to  abdicate  its  inherent  right  to  the  preservation 
of  its  constitution,  to  its  independence,  to  the  maintenance  of  public 
order,  and  to  all  that  ad  Btatum  rd  ytMicte  spectat;  so  that  in  every 
case  Uie  application  of  a  foreign  law  should  yield,  if  it  would  have  tbe 
result  of  derogating  from  the  public  lavs  of  the  kingdom,  and  from 
those  which  concern  public  order  and  public  morals.  Now  the  aboli- 
tion of  trusts  in  Italy  is  due  either  to  political  reasons  or  to  the  eco- 
nomic principle  tiiat  the  conveyance  of  property  should  be  free  in  the 
interest  of  the  development  of  the  general  wealth  of  the  nation ;  so  that 
the  abolitioD  of  trusts  is  due  to  motives  of  public  order.  Tbe  English 
law,  which  authorizes  trusts,  would  therefore  have  no  effect  upon  im- 
movables situated  in  Italian  territory.  But  reciprocally  the  Italian  law 
cannot  have  the  effect  of  invalidating  trusts  (treated  in  England,  even 
though  the  trust  estate  belongs  to  Italian  citizens,  and  though  succes- 
sion is  an  indivisible  anil. 

Jvdffrnent  of  the  Court  of  App^  qruuKed, 


FOWLER'S   APPEAL.  () 

StjPRKHE  Court  oi^  Pennsylvaitia.     1889. 

\Rt^Tttd  lis  PauujfDania,  988.] 

Pazsok,  C.  J.'  By  the  terms  of  this  deed  of  trust  the  trustee  la  re* 
quired  to  "  pay  over  the  income  and  dividends  on  said  bonds  to  Marie 
Washburne  Fowler  (appellant).  .  .  .  And  should  the  said  Marie  Wash- 
bume  Fowler  die,  tiie  said  trust  herein  declared  shall  inure  to  the  beu- 
efit  of  her  heirs ;  but  if  she  have  no  children  the  same  shall  revert  to 
my  estate."  There  was  a  further  direction  to  add  fifty  dollars  per  year 
out  of  tbe  Income  to  the  principal.  It  also  appeared  that  since  the 
execution  of  this  paper  the  said  Marie  has  given  birth  to  a  child,  who 
is  now  living,  and  that  the  settler  or  donor,  Elihu  B.  Washburae,  died 
without  having  in  any  manner  exercised  tbe  power  of  revocation  re- 
served in  the  deed  of  trust.  The  qnestion  is  whether  the  said  Marie 
W.  Fowler  is  entitled  to  the  corpus  of  tbe  trust  estate,  consisting  only 
of  corporation  bonds,  freed  and  discharged  from  the  trust  The  court 
below  decided  that  she  was  not,  snd  in  this  we  see  no  error.  .  .  . 

Nor  do  we  think  the  direction  to  accumulate  is  invalid  under  the  act 
>  Part  of  theopiniononlyisgiTen.  —  Ed. 
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of  1858.'  The  act  does  not  apply.  The  settler  was  a  citizen  of  XlliDoia 
and  died  there ;  the  deed  of  traat  was  made  there ;  the  securities  are 
those  of  foreign  corporations,  and  Mrs.  Fowler  is  a  citizen  of  Colorado. 
I  do  not  understand  it  to  be  denied  that  the  trast  is  valid  by  the  law  of 
the  State  where  it  waa  made  and  of  the  State  where  it  ia  enjoyed ; 
and  the  mere  fiwt  that  the  trustee  happens  to  be  a  PennBylvania  corpo- 
ration cannot  invalidate  the  trust  The  act  of  1853  was  only  intended 
to  apply  to  oor  own  citizens,  and  a  tmet  intended  to  take  effect  beyond 
our  own  territory  cannot  be  affected  by  it.  Authorities  upon  this  point 
ate  not  abundant ;  at  least  tbey  hare  been  sparingly  cited.  We  may 
refer,  however,  to  Attorney-General  v.  Stewart,  2  Mer.  161  ;  CurUs  t>. 
Hutton,  14res.587;  HiU  on  Trustees,  45  7;  Draper  v.  College,  57  How. 
Pr.  269 ;  Chamberlain  v.  Chamberlain,  48  N.  Y.  4S3 ;  Cnim  v.  Bliss, 
47  Conn.  592.    The  case  is  clear  upon  principle. 

l%e  decree  ia  affirmed,  and  (he  appeal  ditmigged  at  the  cotte 
<ifthe€ 


FIRST  NATIONAL  BANK  v.   NATIONAL  BBOADWAT       ^ 
BANK. 

CouBT  OF  Apfeals,  Nbw  Tobk.     1898. 
[Beperltd  196  New  York,  499.] 

Appeal  from  a  Judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  Judicial  department,  entered  November  26,  1897, 
affirming  a  Judgment  in  fkvor  of  the  defendants,  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term  dismiasing  the  complaint 
upon  the  merits. 

The  plaintiff  commenced  this  action  to  compel  the  Broadway  Bank 
to  transfer  to  ita  name  certain  shares  of  capital  atock,  issued  to  and 
standing  in  the  name  of  ^'  Philo  F.  Hotchkiss,  trustee."  The  defend- 
ant bank  denied  the  plainliS's  ownership,  and  set  up  the  claim  of  title 
made  thereto  by  Seth  M.  Tuttle,  as  alleged  trustee  of  the  shares,  in 
succession  to  Hotchkiss.  Tuttle  woe  subsequently  brought  into  the 
action  and  made  a  party  defendant,  upon  his  application,  in  order  to 
prosecute  his  claim  of  ownership. 

The  general  history  of  the  trust  is,  that  in  1857  William  H.  Imlay, 
of  Hartford,  Connecticut,  deeded  certain  Michigan  lands  to  Chester 
Adams,  of  the  same  place,  as  trustee.     By  the  terms  of  the  trust  he  was 

1  Act  of  April  18,1893,  Pl  P.  L.  903.  "NopeiMD  or  penoni  shall,  alter  the  pam- 
tng  of  thtB  Kct,  bj  U17  deed,  irill,  or  othenriM,  settle  or  diepoee  of  anj  real  or  peraoDtd 
property,  »o  and  in  lach  maDner  that  the  renti,  iMoet,  intereat,  or  profit*  tiieteof  eball 
b«  wholly  or  partially  accnmnlated  for  any  loafer  term  than  the  life  or  liTse  of  anj 
■och  sraDtoi  or  gmntots,  settler  or  aettlen,  or  testator,  aod  the  term  of  twenXj-mm 
Jean  from  the  death  of  aiiy  inch  grantoi,  eeCtler,  or  tectator."  —  Ed. 
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to  Bell  the  lands  and  to  invest  the  net  proceeds  ia  good  bank  stocks  in 
his  own  name  as  trustee,  with  power  to  sell  such  stocks  aad  to  reinvest 
in  other  bank  stocks.  He  was  to  pay  the  net  income  equally  to  Imlay's 
three  nnmarried  danghtors,  for  their  sole  and  separate  nse,  etc  The 
issue  of  any  daughter  was  to  take  in  fee  the  share  held  in  tmst  for  the 
mother,  upon  her  death,  and  upon  the  death  of  one  or  more  of  the  dangh- 
ters,  without  issue  surviving,  the  trust  share  or  shares  were  to  vest  in 
the  sur^'ivore  or  survivor.  Adams,  the  trustee,  died  subsequently,  leav- 
ing a  will,  wherein  ho  appointed  one  Bartholomew  as  his  successor  in 
the  trust,  pursuant  to  a  power  to  that  effect  contained  in  the  trust  deed. 
Subsequently,  Bartholomew  resigned  as  trustee,  and  Hotohkiss  was.  by 
an  order  of  the  Probate  Court  of  Hartford,  Connecticut,  appointed  trus- 
tee in  succession.  At  tbe  time  of  bis  apjwintment,  Alice,  one  of  Imlay's 
daughters,  bad  died,  without  issue,  and  her  one  third  share  in  the  trust 
hod  vested  in  her  two  surviving  sisters,  Isabel  and  Geoi^;;iaDa.  Isabel 
had  also  died,  but  lefl  issue  snrviving,  to  whom  her  portion  of  the 
trust  estate  was  paid.  Geoi^iana  married  Hotohkiss  and  has  two 
daughters.  When  Hotchkiss  was  substituted  as  trustee,  under  the 
deed  of  trust,  the  defendant  Broadway  Bank  transferred  the  stock  in 
question  into  his  name,  upon  receiving  tbe  order  mentioned,  which  re- 
ferred to  the  trust  deed.  Some  time  after  his  appointment,  Hotohkiss, 
who  held  himself  out  as  manager  of  "  Hotohkiss  &  Co.,"  presented  a 
note  for  (12,000  of  that  firm ;  which  tbe  plaintiff  discounted  upon  the 
pledge  of  collateral  securities,  which  included  the  stock  in  question  and 
which  were  taken  up,  by  means  of  the  proceeds  of  the  discounted  note, 
from  the  Home  Insurance  Company,  by  which  company  tbe  collaterals 
had  been  held  to  secure  a  former  note  of  Hotohkiss  &  Co.  The  plain- 
tiff received  at  the  time  a  writing  signed  by  Georgiana  Hotchkiss,  which 
authorized  her  husband  to  borrow  on  the  "stocks  standing  in  his  name 
as  trustee  for  my  benefit  and  owned  by  me."  Subsequently,  upon  de- 
fault in  payment  of  the  note,  the  plaintiff,  pursuant  to  the  terms  of  the 
Btock  note  discounted  by  It,  sold  tbe  stocks  at  public  auction  and  pur- 
chased them  thereat.  Upon  requesting  of  the  defendant  bank  a  transfer 
of  the  stock  and  the  issuance  of  a  new  certificate,  the  request  was  re- 
fused, and  thereupon  this  action  was  instituted.  Hotchkiss,  having 
been  convicted  of  grand  larceny  and  sent  to  prison,  was  removed  as 
trustee  upon  the  application  of  Alice  Richards,  a  daughter  of  Georgiana 
Hotohkiss,  the  beneficiary  of  the  deed  of  trust,  and  Tuttle  was  appointed 
trustee  in  his  stead  by  an  order  of  tbe  Supreme  Court  in  this  State. 
The  concern  of  Hotohkiss  &  Co.,  whose  note  was  discounted  by  the 
plaintiff,  appears  to  have  consisted  only  of  Georgiana  I.  Hotohkiss,  tbe 
business  being  managed  by  Fhilo  P.  Hotchkiss.' 

Gbat,  J.     Upon  these  facta,  which  are  undisputed,  the  courts  below 

have  held  that  Tuttle  was  entitled  to  the  possession  and  transfer  of  tbe 

stock  and  to  the  accrued  dividends  thereon.    The  conclusion  as  to  the 

title  to  tbe  property  was  reached  upon  the  theory  that,  as  the  plaintiff 

1  Argoroentg  of  connsel  and  part  o(  the  opinion  are  omitted.  —  F.d. 
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received  tbe  Btock  with  constnictiTe  aotice  that  it  was  the  subject  of  a 
trusty  no  title  was  acquired  thereto  which  it  could  enforce ;  for  tbe  pledge 
was  cootrary  to  the  terms  of  the  trust  I  think  that,  so  far,  we  should 
agree  ia  tbe  decision  of  tbe  learned  Justices  below.  .  .  . 

But  I  do  not  tbink  we  should  afflnn  the  judgment  below,  in  so  far  as 
it  denies  the  plaintifTs  claim  upon  tbe  life  interest  of  Georgiana  Hotcb- 
kiss  in  the  dividends  accumulated  and  to  be  declared  upon  tbe  stock. 
The  teamed  justices  below  have  denied  the  claim  upon  tbe  ground  that 
her  interest,  as  beneficiary  of  tbe  trust,  was  inalienable  under  the  Re- 
vised Statutes,  1  R.  S.  729,  §  63.  That  would  be  perfeotlj-  true,  if  the 
trust  oould  be  r^arded  as  governed  by  the  laws  of  this  State ;  but  I  am 
unable  to  so  regard  it.  Tbe  trust  was  created  in  Connectiflut,  by  a  res- 
ident  of  that  State,  in  favor  of  his  children  tbere.  Adams,  the  trustee 
named  in  tbe  deed  of  trust,  was  domiciled  in  Connecticut,  and  by  his 
will,  probated  there,  he  appointed  his  successor  in  tbe  trust  as  directed 
by  the  deed.  Hotchkiss  was  appointed  trustee,  in  further  succession, 
by  an  order  of  a  court  of  that  State.  The  transaction  of  loan  by  the 
plaintiff,  itself,  was  in  Xew  Jersey.  Under  these  circumstances,  I  do 
not  see  how  the  quesUons  relating  to  the  interests  of  the  beneSciary  in 
the  trust  are  to  be  dealt  with  according  to  the  provisions  of  our  statutes. 
What  the  law  of  the  State  of  Connecticut  may  be  oonoeming  them,  aa 
affected  by  any  legislative  enactments,  we  are  not  iDformed  by  tbe  proofo 
in  the  case.  Section  63  of  our  Revised  Statutes,  1  R  S.  730,  effected 
a  change  in  the  common-law  rule,  which  permitted  the  alienation  of 
their  interests  by  ceatuie  que  tmsCent,  and,  in  the  absence  of  proof  upon 
tiie  subject,  we  may  not  indulge  in  the  presumption  that  the  prohibitory 
provisions  of  our  statutes  have  been  enacted  in  Connecticut.  Leonard 
V.  Navigation  Ca,  84  N.  Y.  48  ;  Vanderpoel  v.  Gorman,  140  N.  Y.  56S. 
It  is  to  be  presumed  that  tbe  common-law  rules,  in  equity,  still  obtain 
there.  Under  the  common  law,  a  wife  had  complete  capacity  to  dispose 
of  her  separate  estate,  and,  if  she  was  tbe  beneficiary  of  a  trust,  she 
was  capable  of  charging  her  equitable  interest,  to  the  extent  that  it  was 
not  inconsistent  with  the  terms  of  tbe  trust  instrument.  L'Amoureux 
V.  Van  Rensselaer,  1  Barb.  Ch.  34^7  ;  Yale  v.  Dederer,  18  N.  Y.  265  ; 
Dyett  V.  Trust  Co.,  140  N.  Y.  64-65.  By  this  deed  of  trust,  the  settlor's 
only  apparent  intention,  as  to  bis  daughters'  enjoyment  and  disposition 
of  their  interests,  is  that  they  should  have  the  sole  and  separate  use, 
fVee  Trom  their  husbands'  control  or  interference.  When  the  plaintiff 
made  the  loan  of  money  upon  the  note  of  Hotehkiss  &  Co.,  it  was  upon 
a  written  anthorizaUoo  of  Georgiana  Hotchkiss  to  her  husband  that  he 
might  "borrow"  on  certain  named  stocks  "standing  in  his  name  as 
trustee  for  my  benefit  and  owned  by  me."  She  was  the  person  dealing 
under  the  firm  name  of  Hotchkiss  &  Co.,  and  had  filed  her  certificate 
to  that  eS'ect,  as  required  by  the  laws  of  tbe  State.  Thus,  we  have  a 
transaction  entered  into  by  the  plaintiff,  pfesumabh',  in  reliance  upon 
the  representations  of  Georgians,  the  beneflciar}-.  and  for  the  benefit  of 
a  business  concern,  which  was  legally  bers.     I  think  she  is  estopped  by 
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her  acts  from  Mtdag  up  any  claim  to  the  iDoome  apon  the  stock,  re- 
ceived aod  wliich  may  be  hereafter,  duriog  her  life,  received  by  way  of 
dividends,  by  the  trustee.  If  this  were  not  so,  thea  the  court  would  be 
aiding  her  in  the  perpetration  of  a  fi-aud  upon  tlie  plaintiff.  That  the 
writing  signed  by  her,  and  upon  which  die  plaintiff's  ofBcers  acted  id 
dealing  with  Hotcfakiaa,  was  a  disposition,  or  pledge,  by  his  wife  and 
beneficiary,  of  her  separate  interest  in  the  trust,  I  entertain  no  donbt, 
and  to  ^old  otherwise  would  be  highly  inequitable.  I  am  not  without 
some  liesitation  upon  this  phase  of  the  caae ;  because  I  am  mindful  of 
the  policy  of  the  State,  as  declared  in  the  eaactment  of  a  statutory  pro- 
vision, so  benefloenl  and  protective  in  its  character  as  section  63  ;  but 
I  cannot  regard  this  case  as  one  which  comes  within  the  sphere  of  any- 
State  policy.  I  look  upon  the  question  aa  simply  one  of  a  trust  created 
in,  and  governed  by  the  laws  of,  a  foreign  State,  aa  presumed,  if  not 
proved,  and  nothing  appears  to  prevent  our  giving  effect  to  the  act  of 
Georgiana  Hotchkiss,  the  beneficiary,  in  dispoBing  as  she  did  of  her  in- 
terest. .The  conclusion  I  Aach,  therefore,  is  that  this  judgment  shonld 
be  modified,  so  that  it  shall  adjudge  that  th«  dividends  upon  the  stock 
in  question,  accumulated  and  to  be  declared,  shall  be  paid  to  the  plain- 
tiff, during  the  lifetime  of  Geoi^ana  I.  Hotchkiss,  and,  as  so  modified, 
the  judgment  should  be  affirmed,  without  costs  of  this  appeal  to  any 
party,  eave  to  the  defendant  Broadway  Bank,  to  be  pa^  out  of  the 
fund. 

O'Brien,  BARrtBTT,  and  Haioht,  JJ.,  concur ;  Parkeb,  C.  J.,  Mak< 
TIN,  and  Vasm,  JJ.,  dissent.  Jiidgment  tnod\fied?- 
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DE  NICOLS  V.   CURLIEE.  "T" 

HouBB  OF  Lords.    1898. 
[SeparUd  [1900]  Appeal  C<at*,  31.] 
Earl  of  Halsbdrt,  L.  G.     My  Lords,  it  Is  not  necessary  to  state 
with  great  minuteness  how  the  question  in  the  present  appeal  arises. 
It  is  enough  to  say  that  two  French  subjects  were  married  according  to 
the  laws  of  France  on  May  SO,  1854.     No  marriage  contract  or  instru- 
ment in  writing  was  execnted  by  either  of  the  parties.    The  parties 
lived  together,  and  in  the  year  1863  they  came  to  England,  and  in  tlt« 
>  An.  lUddle  »■  Hodgini,  SB  Fed.  490.  —  Ep. 


,v  Google 


SECT.  T.]  DB   NIC0L8   V.  CURLIER.  211 

ye&T  1865  the  huBbfind  obtained  the  status  of  a  naturalized  British 
subject. 

The  whole  dispute  turns  or  the  question  whether  the  ctianged  domicil 
and  naturalization  of  tlie  husband  affected  the  wife's  righta  bo  as  to 
give  the  husband  the  power  to  dispose  of  all  the  movalile  property  by 
will  instead  of  being  restricted  to  the  power  of  disposiof;  of  only  one- 
half  of  it,  as  be  undoubtedly  would  have  been  so  restrioted  by  the 
French  law  if  the  French  law  is  decisive  of  the  question.* 

If  this  is  the  law  by  which  the  matter  is  to  be  governed,  it  caonot  be 
denied  that  the  appellant  here  must  succeed,  and  it  is  a  little  difficult 
to  understand  upon  what  principle  contracts  and  obligations  already 
existing  inter  ee  should  be  affected  by  an  act  of  one  of  the  contracting 
parties  over  which  the  other  party  to  the  contract  has  no  control  wbat> 
eTer.  And  indeed,  it  is  not  denied  that  if,  instead  of  the  law  creating 
these  obligations  upon  the  mere  performance  of  the  marriage,  itie  par- 
ties had  themselves  by  written  instrument  recited  in  terms  the  very  con- 
tract the  law  makes  for  them,  in  ^at  case  the  change  of  domicil  could 
Dot  have  affected  such  written  contract.  I  am  wholly  unable  to  under- 
stand why  the  mere  putting  into  writing  Uie  very  eanie  contract  wbicU 
the  law  created  between  them  without  any  writing  at  all  should  bar  the 
huaband  fVom  altering  the  cdntruct  relations  between  himself  and  bis 
wife ;  when  if  the  law  creates  that  contract  relation,  then  the  hasband 
is  not  barred  from  getting  rid  of  the  obligation  which  upon  his  marriage 
the  law  affixed  to  the  transaction. 

A  written  contract  is  after  all  only  the  evidence  of  what  the  parties 
have  agreed  to,  and  it  would  seem  to  be  of  no  superior  force  as  evi- 
dencing the  agreement  of  the  parties  than  a  known  consequence  of 
entering  into  tlie  married  status.  I  not  only  do  not  understand,  ^ut  I 
should  decline  to  assent  to  any  such  view,  unless  I  am  compelled  by 
authoritative  decision  or  statute  to  adopt  a  view  which  to  my  mind  la 
so  entirely  unreasonable.  And  it  does  not  appear  to  me  that  any  oourt 
before  whom  this  question  has  come  would  disagree  with  me  as  to  its 
being  unreasonable. 

The  Master  of  the  Bolls  himself  says  ;  "  It  is  not  altt^etber  satisfac- 
tory to  hold  that  a  change  of  domicil  cannot  affect  an  express  contract 
embodying  the  law  of  the  matrimonial  domicil,  but  that  a  change  of 
domicil  does  affect  the  application  of  that  law  if  not  embodied  in  an 
express  controct." 

My  Lords,  I  should  think  that,  in  order  to  be  binding  on  your  Lord- 
ships, a  previous  decision  must  be  in  principle^  and,  as  applicable  to 
tiie  same  circumstances,  identical ;  and  it  appears  to  me  that  the  case 
by  which  the  Master  of  the  Rolls  thought  himself  bound  (Lashley  v. 
Hog,  4  Paton,  581)  is  quite  distinguishable  both  in  principle  and  in 
circumstances. 

To  omit  other  questions,  the  cardinal  distinction  between  the  French 
and  the  Scottish  law  is  not,  I  think,  without  an  important  bearing  upon 
>  The  Lord  Chancellor  here  stated  th«  French  la«.  —  Ed. 
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the  very  question  in  debate,  and  I  think  it  may  be  stated  ahortly  tbus  : 
If  tlie  wife  by  the  marriage  in  Scotland  acquired  no  proprietary  riglita 
whatever,  but  only  what  is  called  a  hope  of  a  certain  distribution  npon 
the  husband's  death,  it  is  intelligible  that  that  rigbt  of  distribution,  or 
b;  whatever  name  it  ie  called,  should  be  dependent  upon  the  haeband's 
domicil,  as  following  the  ordinary  mle  that  the  law  of  a  persou's  doml- 
cil  regulates  the  succession  of  his  movable  property.  Bnt  if  by  the  mar- 
riage the  wife  acquires  as  part  of  t^t  contract  relation  a  real  proprietary 
right,  it  would  be  quite  unintelligible  that  the  husband's  act  should  dis- 
pose of  what  was  not  his;  and  herein,  I  think,  is  to  be  found  the  key  to- 
Lord Eldon's judgment  HeBay8(4Paton,617}:  " The tnie point seeni* 
to  be  this,  whether  there  is  anythii^  irrational  in  saying  that  as  the  hus- 
band, during  the  whole  of  his  Uf^  has  the  absolute  disposition  over  the 
property,  that  as  to  him,  whom  the  policy  of  the  law  has  given  the  di- 
rection of  the  family  as  to  the  place  of  its  residence,  that  he  who  has 
therefore  this  spedes  of  command  over  his  own  actions,  and  over  the 
actions  and  property  which  is  his  own,  and  which  is  to  remain  his  own, 
or  to  become  that  of  his  family  according  to  his  will  —  why  should  it 
be  thought  an  unreasonable  thing,  that,  where  there  is  no  express  con- 
tract,  the  implied  contract  shall  be  taken  to  be  that  the  wife  Is  to  look 
to  the  law  of  the  country  where  the  hnaband  dies  for  the  right  she  is  to 
enjoy  in  case  the  husband  thinks  proper  to  die  intestate?" 

It  will  be  observed  that  the  whole  point  of  what  Lord  Eldon  argnes 
is  that  the  whole  of  the  property,  apart  from  express  contract,  is  abso- 
lutely and  entirely  the  husband's,  and  that  as  by  law  he  can  dispose  of 
it  as  he  will,  it  is  not  unreasonable  that  he  should  be  nt  liberty  to  do 
something  which  bj'  its  legal  effect  will  change  what  I  think  are  inac- 
curattly  described  as  the  rights  of  the  wife,  but  are  accurately  described 
as  what  would  have  been  the  rights  of  the  wife  if  no  change  had  taken 
place,  because  in  substance  she  baa  until  the  husband's  death  no  rights 
at  all. 

Doubtless  it  is  true  that,  according  to  the  authorities  on  Scottish  law, 
the  right  of  the  wife  is  no  right  at  all  in  its  strict  sense.  When  speak- 
ing of  the  jiis  mariti  it  is  described  as  a  legal  assignation  to  the  hus- 
band, and  in  commenting  on  this  authority,  the  late  Mr.  Fraser,  while 
at  the  Scottish  Bar,  in  his  book  on  the  Law  of  Husband  and  Wife,  2d 
ed.  vol.  i.  p.  677,  says :  "  At  a  very  early  period  of  our  law,  the  dis- 
Unction  between  the  two  rights  was  recognized.  The  right  of  admin- 
istration was  regarded  as  being  notliing  more  than  its  name  imports  — 
a  right  of  administering  the  property  of  the  spouses ;  while  the  Jut 
mariti  was  something  separate  and  superior,  its  purpose  being  to  trans- 
fer the  property  from  one  spouse  to  the  other.  The  distinction  is  set- 
tled aud  taken  in  a  number  of  cases  ranging  from  an  early  ^riod  tu 
the  present  time,  and  bas  not  been  so  clearly  marked  in  some  institu- 
tional works,  solely  Trom  the  desire  of  the  writers  to  reconcile  it  with 
the  notion  of  an  absolute  veritable  commiwiVo."  ,  .  .  "  Tlie  distinction 
is  thus  stated  in  ai^ament  in  the  Session  Papers  of  Gowan  v.  Purselt : 
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The  jut  tnartti  over  the  movables  ia  a  right  dunng  the  exiBtence  of  the 
nuurii^Ee  o(  absolute  property.  The  baab&nd  may  sell,  or  squander,  or 
wastefullj  destroy  the  movables  that  fall  under  oommunion."  How 
different  the  position  of  the  wife  la  under  the  French  law  is  sufficiently 
udicated,  in  contrast  to  the  above  extract,  by  section  1443  of  Code  Civil, 
which  enacts  that ;  "  1443.  A  separation  of  property  can  only  be  judi- 
cially sued  for  by  tbe  wife  whose  dowry  is  iu  danger,  and  wlien  the  disorder 
of  the  husband's  affairs  ia  such  that  there  is  reason  to  fear  that  his  prop- 
erty will  not  be  sufficient  to  satisfy  the  wife's  rights  and  claims.  Any 
voluntary  separation  is  void,"  And  if  the  propositions  are  put  shortly 
—  that  the  wife  acquires  no  proprietary  rights  by  marriage  under  tbe 
Scotch  law  at  all,  but  under  the  French  law  acquires  a  real  proprietary 
right — the  distioction  between  the  two  systems  is  evident  enough.  The 
communio  bonorum  in  Scotland  ia  a  mere  fiction.  In  France  it  is  a 
reality,  and  in  England,  as  the  Master  of  the  Bolls  says,  the  parties  to 
the  litigation  now  being  discussed,  Ur.  and  Mrs.  H<^,  were  both  Eng- 
lish, married  in  England,  where  her  unsettled  property,  existing  and 
after  acquired,  became  the  property  of  Mr.  Hog  by  the  mere  fact  of 
the  marriage,  and  gave  Mrs.  Hog  no  proprietary  right  whatever  to  the 
movable  property  in  question. 

Once  it  is  admitted  that  the  marriage  gives  a  proprietary  right  (and 
therein  is  the  importance  of  the  distinction  Lord  Eldon  took  between 
what  was  inaccurately  argued  in  chat  case  as  a  proprietary'  riglit  con- 
ferred by  the  fact  of  marriage  and  a  real  proprietary  riglit  conferred  by 
specific  contract),  tbe  anomaly  pointed  out  by  the  Master  of  the  Bolls  and 
sought  to  be  explained  beuomes  at  once  intelligible.  It  is  only  material 
aa  illustrating  what  was  the  prevailing  train  of  thought  in  the  minds 
of  Lord  Eldoi^  and  Lord  Bosslyn.  Both  of  them  speak  of  the  words 
"implied  contract,"  by  wbicb  I  presume  they  mean  implied  f^ora  tbe 
relation  of  husband  and  wife,  and  not  unnaturally  they  deduce  tbe  con- 
clusion that  if  it  is  implied  from  that  relation  only  the  husband's 
change  of  domicil  may  bring  with  it  the  consequential  diange  from 
such  relation. 

Here,  however,  as  I  have  endeavored  to  point  out,  the  French  mar- 
riage confers  not  only  an  implied  but  an  actual  binding  partnership  pro- 
prietary relation  Bxed  by  the  law  upon  tbe  persons  of  the  spouses,  tbe 
binding  nature  of  which,  it  appears  to  me,  no  act  of  either  of  the  parties 
contracting  marriage  can  affect  or  qualify. 

I  can  only  account  for  tlie  absolutely  inaccurate  use  of  the  Scottish 
term  jus  relictce  as  arising  from  a  reference  to  a  dispute  that  appears 
to  have  existed  in  the  Scottisli  authors  as  to  whether  those  righta 
flowed  from  the  communion,  whereas,  to  quote  again  from  Mr.  Fraser'a 
book,  p.  671,  where  he  saya :  "  It  has  been  fonnd  in  accordance  wiUi 
the  opinions  of  t^e  French  commentators,  of  Dirleton,  and  other  law- 
yers of  our  own  country,  that  tha  jus  relif.tCB  and  legitim  are  in  all 
respects  the  same ;  that  tbey  are  mere  casual  contingent  rights  during 
the  subsistence  of  the  marriage,  existiug  then  only  in  hope,  and  coming 
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into  proper  rights  merely  at  Its  dissoIutioD ;  that  they  are  oot  rights  of 
(division  of  a  fund  already  held  in  common,  but  rights  of  debt  against 
the  husband's  exeuutors,  constituting  the  widow  and  the  childrea  cred- 
itors, whose  right  comes  into  being  by  the  husbaud*8  death,  and  aecoud- 
arj-  creditors  too,  for  all  other  debts  mast  be  paid  before  theirs." 

It  is,  therefore,  as  I  understand,  that  when  once  Lord  Eldon  came  ti> 
the  coiidusion  that  the  busbaud  and  wife  had  become  Scottish  domiciled 
spouses,  tliu  property  nob  affected  by  a  prerions  complete  and  irrevo- 
cable right  would  pi-operly  be  distributed  accoi-ding  to  Scottish  law. 

It  follows,  therefore,  if  I  am  right,  that  that  case  is  not  binding  on 
your  Loi'dships,  and  that  we  are  at  liberty  to  decide  the  question  now 
in  dispute,  in  accordance  with  reason  and  common  sense. 

I  therefore  move  your  Loi'dships  that  the  order  appealed  from  be 
reversed,  and  that  in  respect  of  costs,  as  I  understand  this  is  only 
one  question  In  the  summons  which  comprehends  other  questions  also 
in  debate,  the  oosts  of  this  appeal  should  be  costs  in  the  summons. 

LoBD  Macnaohten.  My  Lords,  in  1854  Mr.  De  Nicols,  the  testator, 
and  the  appellant,  who  is  now  his  widow,  intermarried  in  Paris.  They 
were  both  French  by  birth  and  both  domiciled  at  the  time  in  Frauoe. 
They  married  without  a  contract  of  marriage,  and  consequently  under 
the  law  of  France  they  became  subject  to  the  system  of  community  of 
goods. 

In  1863  Mr.  and  Mrs.  De  Nicols  left  Paris  and  came  to  London- 
They  acquired  an  English  domicil,  and  in  1865  Mr.  De  Nicols  obuined 
a  certificate  of  naturalization  in  this  coontry.  From  that  time  forward 
their  residence  in  England  was  continuous.  Mr.  De  Nicols  became  a 
restaurant  proprietor  in  London.  He  was  successful  in  business,  ami 
amassed  a  lai^  fortune,  consisting  of  both  movable  and  immovable 
property. 

Mr.  De  Nicols  died  in  February,  1897,  having  made  a  will  in  the 
English  form  and  language. 

The  question  for  your  Lordships'  consideration  is  whether  Mr.  and 
Mrs.  De  Nicols  continued  subject  to  the  system  of  comjnunity  of  goods 
after  they  became  domiciled  in  England.  On  the  one  hand  it  is  con- 
tended that  the  change  of  domicil  from  French  to  Euglish  destroyed 
the  community  altogether,  and,  therefore,  that  the  testator's  will  op- 
erated upon  the  whole  of  the  property  vested  in  him  which,  but  for  that 
change,  would  have  been  common.  On  the  other  hand  it  is  said  that 
the  community  continued  notwithstanding  the  change  of  domicil,  and 
that  Mr.  De  Nicols  remained  bound  by  the  article  of  the  Code  Civil, 
which  provides  that  the  testamentary'  donation  hy  iho  husband  cannot 
exceed  liis  share  of  the  community. 

If  the  case  were  not  embarrassed  by  the  Judgment  of  this  House  in 
Lashley  v.  Hog,  which  was  discussed  so  fully  at  the  bar,  it  would  not,  I 
think,  present  much  difflculty. 

Putting  aside  Lashley  v.  Hog  for  the  moment,  the  only  qnestioa 
vould  seem  to  be  what  was  the  effect  according  to  French  law  of  the 
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roarTiagfl  of  If  r.  kdcI  Mrs.  De  Nicols  withoat  a  marrii^  contract  ? 
Upon  that  point  there  cannot,  I  think,  be  any  room  foe  doubt.  It  is 
proved  by  Uie  evidence  of  M.  Lax,  the  expert  in  French  law  called  on 
behalf  of  the  appellant,  that,  acoording  to  the  tan  of  France,  a  hnsband 
and  wife  intermarrying  without  having  entered  into  an  antenuptial  con- 
tract in  writing  are  placed  and  atand  by  the  sole  fact  of  tlie  marriage 
precisely  in  the  same  position  in  all  respects  as  if  previously  to  their 
marriage  they  had  in  due  form  executed  a  written  contract,  and  thereby 
adopted  as  special  and  express  covenants  all  ud  every  one  of  the  pro- 
visions contained  In  ardoles  1401  to  1496  in  Title  V.  of  the  Code  Civil, 
headed  "  Of  Marriage  Contracts  and  the  respective  rights  of  spouses." 

In  support  of  this  conclasion,  M.  Lax  refers  to  the  relevant  articles 
of  the  Code  and  to  a  decision  of  the  highest  authority  pronounced  by 
the  Cour  de  Cassation  in  January,  1854.  The  case  as  reported  by  Sirey 
presents  the  argument  so  clearly  and  so  condsely  that  I  may  be  par- 
doned for  referring  to  it  more  in  detail.  The  sammaty  in  Sirey'a 
Reports  is  as  follows :  (Tables  G^n^rales  [Contrat  de  Mariage]  para- 
grapbe  8.)  "  The  conjugal  association  as  to  property  once  formed  at 
the  time  of  the  marriage  by  the  operation  of  the  law  of  the  domicil  or 
nationality  of  tbe  hosband  cannot  be  altered  later  on  either  by  a  change 
of  nationality  or  by  the  acquisition  of  a  new  personal  domicil  subse- 
quently to  the  marriage."  Tbe  case  was  this :  An  Englishman  and  an 
English  worn  sn,  a  Mr.  and  Mrs.  Boyer,  were  married  in  England  with- 
out any  setUement  Afterwards  they  went  to  France  and  jointly  ac- 
quired immovable  property  there.  The  husband  became  a  French  citizen. 
The  wife  died  first.  On  her  death  duty  was  demanded  and  paid  on  one- 
half  of  the  property  as  having  devolved  upon  her  obildren  as  her  next 
of  kin.  An  action  was  brought  for  the  return  of  the  duty.  The  tribu- 
nal of  Lille  ordered  repayment,  holding  that "  the  matrimonial  compact 
in  respect  of  property  is  as  immntable  as  the  marriage  itself,  of  which 
it  is  an  accessory."  The  revenue  authorities  appealed.  The  Cour  de 
Cassation  affirmed  the  dedslon.  They  founded  their  Judgment  npon 
their  view  of  English  law,  which  seems  right  enough,  and  upon  tbe  fol- 
lowing ooDsiderations :  that  "  the  rule  of  the  marriage  of  the  spouses 
Boyer  has  followed  them  to  France  when  they  went  there  to  settle  and 
there  acquired  property,"  and  that  "  the  said  rule  has  the  same  force  as 
if  a  formal  contract  had  been  entered  into  between  tbe  said  sponses  for 
the  regulation  of  their  fortune." 

Although  this  reasoning  may  not  seem  quite  in  accordance  with  the 
opinion  which  Lord  Eldon  expressed  in  Lashley  v.  Hog,  as  to  tiic  effect 
of  an  English  marriage  without  a  settlement,  it  indicates,  I  think,  tbe 
view  which,  according  to  French  law,  would  be  taken  of  tlie  compact 
aa  to  property  constituted  by  a  French  marriage  under  the  Code  Civil 
without  an  antenuptial  agreement. 

The  expert  who  was  called  on  behalf  of  the  executors  does  not 
attempt  to  contravene  this  conclusion  of  law.  He  endeavors  to  mini- 
mize its  effect  by  treating  it  as  a  self-evident  proposition  —  as  in  bet 
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beiDg  nothing  more  than  wh&t  the  Code  declares.  He  adds,  hotreverT 
that  in  bis  opinion  the  etfeut  of  a  change  of  domicil  or  uationolitj-  upon 
the  comnianity  system  was  never  considered  by  the  framers  of  the 
Code.  That  may  be  ao.  But  if  there  is  a  valid  compact  between 
spouses  as  to  tbeir  property,  whether  it  be  constituted  by  the  law  of 
the  land  or  by  convention  between  tbe  parties,  it  is  diCDcult  to  see  hoir 
that  compact  can  be  uulliBed  or  blotted  out  merely  bj'  a  change  of 
domicil.  Why  should  tlie  obligations  of  the  marriage  law,  under  whicb 
the  parties  contracted  matrimony,  equivalent  according  to  the  law  of 
tlie  country  where  the  marriage  waa  celebrated  to  an  express  contract, 
lose  their  force  and  effect  when  tbe  paities  become  domiciled  in  another 
country?  As  M.  Lax  points  ont,  change  of  domicil  and  nBturalization 
in  a  foreign  country  are  not  among  the  events  speciQed  in  the  Code  as 
having  the  effect  of  dissolving  or  determining  the  community.  Let  us 
enppoee  a  case  the  converse  of  the  present  one.  Suppose  an  English- 
man and  an  Englishwoman,  ha\'ing  married  in  England  without  a  set- 
tlement, go  to  France  and  beoome  domiciled  there.  Suppose  that  at 
the  time  of  the  acqaiaition  of  tlie  French  domicil  tbe  husband  has 
£10,000  of  bis  own.  WJiy  should  bis  ownership  of  that  sum  be  im- 
paired or  qualified  because  he  settles  in  France?  There  is  nothing  to 
be  found  in  French  law,  nothing  in  tbe  Code  Civil,  to  effect  this  altera- 
tion in  bis  rights.  Community  of  goods  in  France  is  constituted  by  a 
marrii^e  in  France  according  to  French  law,  not  by  married  people 
coming  to  France  and  settling  there.  And  the  community  must  com- 
mence from  tbe  day  of  the  marriage.  It  cannot  commence  from  any 
Other  time.  It  appears  to  me,  therefore,  that  the  proposition  for  whicb 
the  executors  contend  cannot  be  supported  on  principle.  That,  I  think, 
was  the  view  of  tbe  Court  of  Appeal.  But  they  considered  that  tbe 
judgment  of  Lord  Eldon  in  Lashley  v.  Hog,  compelled  them  to  decide 
in  favor  of  the  executors.^ 

It  appears  to  me  that  tbe  esse  is  not  governed  by  the  decision  la 
Lashley  o.  Hog,  and  I  think  the  appeal  ought  to  be  allowed. 

Lord  Mokris,  Lord  Shahd,  and  Lobd  Bbiupioh  ooncnrred.* 


DE  NICOLS  V.  CURLIER.  0 
Chamcert.    1900. 

[RepoTied  [1900]  S  Ciiaiarj,  4ia) 

The  effect  of  tbe  change  of  domicil  with  reference  to  the  testator's 
movable  goods  only  having  been  determined  in  the  appeal  to  the  Houbo 

I  The  learned  Lord  here  stated  and  commented  upon  the  cue  of  Laahlej  «.  Bo^ 

—Ed. 

*  The  conenrriDg  oplnfoni  are  omitted. 

Ace.  Blatfhford  v.  BlMchtord,  I  E.  Dist.  Ct.  (Cape  Colon;),  MS.  —En. 
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of  Lords,  the  BDiniDODa  now  came  on  for  further  hearing  with  refer* 
ence  to  the  testator's  real  and  leasehold  property. 

Eekewicb,  J>  Undoubtedly  the  House  of  Lords  considered  and  de- 
temiined  merely  the  question  whether  the  marriage  contract  afiected 
movable  goods  notwithstanding  the  change  of  domicil,  and  all  that  was 
sidd  must  be  read  with  reference  to  that  question,  as  the  only  one  to 
which  attention  was  directed.  Albeit  so  restricted,  the  decision  pro- 
ceeded on  the  broad  principle  that  a  contract  operating  by  force  of  law 
in  the  absence  of  expression  by  the  partios  is  as  complete  and  as  obli- 
gatory as  a  contract  expressed,  and  must  have  effect  given  to  it  on  the 
same  footing.  Unless,  therefore,  there  is  some  inherent  disatnlity  in 
some  particular  property  to  be  bound  by  snoh  a  contract,  it  must 
equally  be  applied  to  and  enforced  against  all  falling  within  its  scope, 
and  this  is  according  to  the  language  of  the  Code  and  the  evidence 
given  in  explanation  of  it.  On  the  present  occasion  the  court  is  asked 
to  determine  whether  in  enforcing  the  contract  it  is  right  to  include 
A-eehold  and  leasehold  estates  in  England  —  that  is,  what  we  term  real 
estate  and  chattels  real,  as  distingnished  from  personal  estate  other 
than  chattels  real  which  is  covered  by  the  decision  of  the  House  of 
Lords.  Assuming  that  these  freehoUl  and  leasehold  estates  are  within 
the  scope  of  the  contract,  it  is  impossible  to  avoid  the  conclusion,  that 
they  are  affected  by  it,  unless,  to  repeat  what  has  been  already  said, 
there  is  a  disability  inherent  in  this  species  of  property.  There  are, 
therefore,  two  questions  for  consideration  —  one  of  fact  —  namely, 
whether  these  estates  are  within  the  scope  of  the  contract ;  the  other 
of  law,  whether  they  can  be  affected  by  it.  The  first  question  depends 
ou  the  evidence  which  was  before  the  House  of  Lords,  some  further 
evidence  given  by  affidavit  and  orally  on  the  bearing  of  the  present 
application,  and  additional  evidence  adduced  under  leave  given  after 
the  bearing  in  consequence  of  a  letter  fVom  one  of  the  witnesses  which 
was  communicated  to  the  court.  This  evidence  was  directed  to  the 
proper  meaning  of  "immeuhles"  in  the  French  Code.  There  is  no 
difficulty  about  the  meaning  of  the  word  as  r^ards  the  character  of 
property  comprised  in  it.  It  means,  broadly,  the  soil  itself  and  that 
which  is  attached  to  the  soil  as  diBtingiiished  from  that  which,  being 
unattached,  is  therefore  movable.  As  in  our  own  system  of  law  so  in 
that  of  France,  some  things  are,  from  their  close  connection  with  the 
land,  treated  as  attached  to  it,  and,  therefore,  immovable ;  but  these 
exceptions  do  not  impair  the  general  description,  and  are  of  no  im- 
portance here.  The  difficulty  which  arose  was  whether  the  term  com- 
prised immovables  abroad  —  tliat  is,  beyond  France.  The  words  of 
the  Code  are,  apparently,  wide  enough  to  cover  all,  wherever  situate, 
and,  if  it  could  be  treated  as  an  English  instrument  which  the  court  is 
competent  to  construe,  it  would  be  impossible  to  avoid  the  conclusion 
that  this  is  its  real  meaning.  But  to  arrive  at  a  conclusion  respecting 
the  construction  of  the  Code  in  this  particular  is  beyond  the  compe- 
tence of  the  court     It  is  a  matter  of  fact  with  which  the  court  can 
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only  deal  aocording  to  the  testimony  of  those  qu&liOed  to  give  it. 
Ueace  the  oral  and  the  additional  evidence  subsequently  given,  to 
which  reference  has  already  been  made.  That  evidence  has  set  tiie 
matter  at  rest,  and  removed  all  difficulty.  It  may  be  stated  in  general 
terms  that,  nnless  on  exception  is  established  in  a  particular  case  on  the 
gronnd  ot  public  policy  (and  there  is  no  suggestion  of  that  here),  the 
provisions  of  the  Code  as  regards  "  immeubles  "  are  of  uaiversal  appli- 
uatioD  —  that  is,  apply  equally  to  immovable  property  situate  in  France 
and  to  that  situate  in  a  foreign  country. 

Turning  now  to  tbe  question  whether  there  la  any  objection  in  law  to 
the  contract  operating  according  to  the  intention  of  the  parties  so  as  to 
bind  the  Oreeliotd  and  leasehohl  estates,  one  is  at  once  confronted  by 
tbe  principle  which  disUngnishes  obligationB'respecting  real  estete  from 
those  which  affect  personal  estate.  That  principle  is  well  established, 
and  is  to  be  found  stated  in  different  language  in  many  books.  It  will 
suffice  to  dte  one.  Id  Story  on  the  Ck>nflict  of  Laws,  S  158,  tlie 
learned  author  says  this :  — 

*'  The  result  of  this  reasoning  (and  it  certeinly  has  very  great  force) 
would  seem  to  be,  that  in  the  case  of  a  marriage  without  any  express 
nuptial  contract,  the  lex  loci  conCracCua  (assumiug  that  it  furnishes 
any  Just  basis  to  imply  a  tacit  contract)  will  govern  as  to  all  movable 
property,  and  as  to  all  immovable  property  within  that  couotrj-,  and  as 
to  property  in  other  oonntries,  it  will  govern  movables,  but  not  im- 
movables, the  former  having  no  situs,  and  the  latter  being  governed  by 
the  lex  rei  nt<e." 

In  tbe  following  section  — 159  — '  he  ezpoonds  this  subject  in  a  man- 
ner so  apposite  to  the  case  in  band  that  it  is  worth  while  to  quote  it  at 
length.     It  runs  thus ;  — 

"  Perhaps  the  most  simple  and  satisfactory  exposition  of  tbe  subject, 
or,  at  least,  that  which  best  harmonizes  witli  tbe  analc^ies  of  the  com- 
mon taw,  is,  tliat  in  the  case  of  a  marriage  where  there  is  no  special 
nuptial  contract,  and  there  has  been  oo  change  of  domicil,  the  law 
of  tbe  place  of  celebration  of  the  marriage  ought  to  govern  the  righte 
of  the  parties  in  respect  to  all  personal  or  movable  properiiy,  wherever 
that  is  acquired,  and  wherever  it  may  be  situate ;  but  real  or  immov- 
able property  ought  to  be  left  to  be  adjudged  by  the  lex  rei  sites,  as  not 
within  the  reach  of  any  extraterritorial  law.  Where  there  is  any 
special  nuptial  contract  betweea  the  parties,  that  will  fiimish  a  rule 
for  the  case,  and  as  a  matter  of  contract,  ought  to  be  carried  into 
effect  everywhere,  under  the  general  limitations  and  exceptions  be- 
longing to  all  other  classes  of  contracts." 

According  to  the  decision  of  tbe  House  of  Lords,  there  is  here  a 
special  nuptial  contract  between  the  parties  ascertained  by  reference  to 
tbe  Code,  but  not  less  precisely  ascertained  because  it  was  not  reduced 
into  writing  in  connection  with  the  particular  marriage.  It  ought,  there- 
fare  (to  adopt  the  language  just  quoted),  to  be  carried  into  eSbct  every- 
where, bnt  under  tbe  limitations  and  exceptions  belonging  to  all  other 
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oUusei  of  ooDtrftots,  one  of  which  ia,  that  u  regards  Immovables,  the 
hx  rei  tita  must  prevail.  There  is  Dothing  in  the  oommoa  law  of 
England  to  make  the  contract,  which  we  have  already  seen  to  be  defi- 
nite, nnecforceable  respecting  the  freeholds  and  leaseholds  in  ques- 
tion, and  if  there  be  any  obstacle,  it  must  be  found  in  some  statutory 
provision.  There  is  none  but  the  Statute  of  Frauds,  but  th^  does 
raise  a  formidable  objection.  Beferenoe  was  made  in  argnment  to  both 
the  4th  and  7th  sections  of  the  statute.  I  do  not  propose  to  consider 
which  of  them  is  the  more  applicable,  because,  without  doubts  either 
one  or  the  other  prohibits  tiie  creation  of  eqnltable  interests  in  land, 
suoh  as  sought  to  be  established  here,  except  by  writing  under  the 
hand  of  the  creator  of  the  trust.  Nevertheless,  it  is  insisted  that  the 
statute  has  no  application  to  the  circumstances  of  this  case,  and  that 
the  agreement  between  the  parties  made  in  oonsideration  of  marriage 
is  sufficiently  obligatory  not  withstanding  the  absence  of  any  writing. 
That  is  the  [mint  I  am  called  uiwn  to  determine.  It  is  settled  that 
there  may  be  an  agreement  of  partnership  by  parol,  ootwitha  tan  ding 
that  the  partnership  is  intended  to  deal  with  land,  and  that  to  an  action 
to  enforce  such  agreement  the  plea  of  the  Statute  of  Franda  will  not 
avail.  In  such  an  action,  therefore,  the  rights  of  the  parlies  to  the 
land,  their  respective  interests  in  it,  and  their  mutual  obligations  re- 
specting it,  may  and  must  be  determined  and  enforced  notwithstandiflg 
there  has  been  no  compliance  with  the  statutory  provision.  The  au- 
thorities for  this  are  not  numerous,  but  they  are  conclusive  —  namely, 
Forster  v.  Hale,  3  Ves.  696,  5  Ves.  308,  4  R.  B.  128 ;  and  Dale  t>. 
Hamilton,  5  Hare,  S69.  In  the  latter  case  Wigram,  V.  C,  applied  this 
ruling  to  a  case  where  the  partnership  was  intended  to  deal  exclusively 
with  land.  Lord  Lindley  in  bis  work  on  Partnership,  6th  ed.  p.  89, 
eays  that  the  latter  case  goes  a  long  way  towards  repealing  the  Statute 
of  Frauds,  and  that  it  is  difficult  to  reconcile  it  with  sound  principle  or 
the  more  recent  decision  of  Coddick  v.  Skidmore  (1857),  2  De  O.  &  J. 
52.  This  is  a  strong  adverse  comment,  but  yet  I  am  bound  to  treat 
•the  decision  as  sound,  and  I  did  bo  in  Gray  v.  Smith,  43  Ch.  D.  208. 
Whether  it  is  competent  for  the  Court  of  Appeal  now  to  disturb  the 
ruling  above  quoted,  or  whether  being  competent  the  court  would  be 
willing  to  do  so,  is  not  for  me  to  say ;  but  at  any  rate  I  must  take  the 
ruling  to  be  established.  It  by  no  means  follows  that  I  ought  to  ex- 
tend it,  and  it  is  fairly  open  to  question  whether  the  rule  obtaining  in 
contracts  of  partnership  ia  properly  applicable  to  a  contract  of  mar- 
riage In  one  sense,  no  doubt,  that  is  also  a  contract  of  partnership  ; 
but  no  one  would,  I  think,  venture  to  rely  on  this,  the  ruling  in  the 
two  cases  referred  to  having  reference  to  commercial  partnerships  with 
which  the  court  was  there  eTclusivel}'  concerned.  Nevertheless,  the 
reasoning  of  the  Lord  Chancellor  in  Forster  v.  Hate  seems  to  mc  to 
show  that  he  intended  to  lay  down  a  general  rule,  which  may  be  applied 
without  extension  to  the  case  in  band.  This,  I  think,  was  the  view  of 
Wigram,  V.  C,  in  Dale  v.  Hamilton,  and  also,  as  it  seems  to  me,  of 
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Lord  Lindley,  who  cites  the  passage  from  the  Lord  Chancellor's  Jadg- 
ment  Id  Forster  v.  Hale,  which  supports  ib  The  Lord  Chancellor  held 
that  the  question  whether  there  was  a  partnership  or  not  must  be  tried 
as  a  fact,  and  if  it  were  established  b;  evidence  that  there  was  a  partner- 
ship, tlien  the  premises  necessary  for  the  purposes  of  that  partoersbip 
would  by  operation  of  law  be  held  for  the  pur^wses  of  that  partnership. 
It  IB  eatabliehed  here  by  cvidenoe  that  land  acquired  by  either  of  the 
two  parties  to  the  contract  would  by  force  of  the  contract  be  held  by 
him  or  her  on  certain  terms  described  briefly  by  the  phrase, "  communit}' 
of  goods."  Any  lands  subsequently  acquired  are  an  acquisition  brought 
witliin,  and  are  required  to  fhlfil  the  purposes  of  the  contract,  and  ac- 
conling  to  the  Lord  Chancellor's  reasoning  they  are  by  operation  of 
law  held  for  those  purposes.  There  may  be  error  in  this  way  of  statdng 
the  case  and  applying  the  Lord  Chancellor's  raling,  but  I  am  unable  to 
discover  it,  and  must,  therefore,  hold  that  the  ft^eebold  and  leasehold 
estates  are  as  mnch  subject  to  the  community  of  goods  as  the  movables 
which  have  been  held  subject  to  it  by  the  decision  of  the  Honse  of 
Lords.* 


SAUL  V.   HIS   CREDITORS.  0 

SUPBBICK  CODHT,   IiOCISlAIIA.      1827. 
[ftfported  S  Mania,  tfao  Stria,  S69.] 

FoBiBB,  J.*  The  tableau  of  distribution  Sled  by  the  syndics  of  the 
insolvent  was  opposed  in  the  court  of  the  first  instance ;  and  the  oppo- 
sition being  snstained,  an  appeal  has  been  taken  to  this  court,  by  the 
syndics,  by  the  Bank  of  the  United  States,  the  Bank  of  Orleans, 
and  the  Bank  of  Louisiana. 

The  claims  admitted  by  the  judge  a  quo,  and  which  are  now  con- 
tested here,  are :  1  st.  That  of  the  children  of  the  insolvent,  who  claim  , 
as  privileged  creditors  for  the  amount  inherited  by  them  &om  their 
deceased  mother.  .  .  . 

From  the  facts  admitted  by  the  parties,  which  admission  makes  the 
statement  on  this  appeal,  it  appears :  That  Saul  and  his  wife  inters 
married  in  the  State  of  Viiginia,  on  the  6th  of  Febroary,  1794,  their 
domicit  being  then  in  that  State ;  that  they  remuned  there  until  the 
year  1804,  when  they  removed  to  the  now  State  of  Louisiana;  that 
they  fixed  their  residence  here,  and  continued  this  residence  np  to 
the  year  1819,  when  the  wife  died ;  that  after  their  removal  from 
Virginia,  and  while  living  and  having  their  domicil  in  this  State,  a 
large  quantity  of  property  was  acquired,  which  at  the  death  of  (he 
wife  remained  in  the  possession  of  her  husband,  the  insolvent. 

1  Ace.  Scbererlini;  v.  Roffmon.  4  Oh.  S.  Ml  (aniiUi).  — Elh 
*  Ports  of  the  opinioD  are  omitted.  —  Ed. 
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The  children  daim  the  one-half  of  the  property,  as  acquests  and 
gains,  made  by  their  father  and  mother  in  this  State.  The  appellants 
contend,  that  aa  the  marriage  took  place  in  the  State  of  Vir^Dia,  by 
whose  laws  no  GominuDity  of  acquesta  and  gains  nros  permitted,  the 
whole  of  the  property  acquired  here  belonged  to  the  husband. 

This  statement  of  the  matter  at  issue  shows,  that  the  only  question 
presented  for  our  decision  is  one  of  law ;  but  it  is  one  which  grovs  out 
of  the  conflict  of  laws  of  different  States.  Ooz  former  ezperience  had 
taught  US,  that  qneations  of  this  kind  are  Uie  most  embarrassing  and 
difScult  of  decision  that  can  oconpy  the  attention  of  those  who  pre- 
side in  courts  of  Justice.  The  aignment  of  this  case  has  shown  us, 
that  the  vast  mass  of  learning  which  the  research  of  counsel  has  fnr- 
nished,  leaves  the  subject  as  much  enveloped  in  obscurity  and  doubt 
as  it  would  hare  appeared  to  our  own  iinderetandings  had  we  been 
called  on  to  decide  without  the  knowledge  of  what  others  had  thought 
and  written  upon  it.  .  .  . 

Recourse  mast  be  had  to  the  former  laws  of  the  oountrj-. 

The  positive  regulations  of  Spain  on  this  subject  are  contained  in 
two  laws  ;  one  of  the  Fuero  Keal,  and  the  other  of  the  Fartfdas. 

That  pait  of  the  law  of  the  Fartidas  which  directly  applies  to  the 
case  before  the  court  is  in  the  following  words :  "£  dezimos,  que  el 
pleyto  que  ellOB  pusieron  entre  si,  deve  valer  en  la  manera  que  se 
avinieron  ante  que  casaaseu,  o  quando  casnron  i  e  non  deve  ser  em- 
bargado  por  la  costumbre  contraria  de  aqnella  tierra  do  fuesen  a 
morar.  Esso  mismo  seria,  magner  ellos  non  pasiessen  pleyto  entre  si  i 
ca  la  costumbre  de  aquella  tierra  do  flzieron  el  casamiento,  deve  valer, 
qnanto  en  las  dotes,  e  en  las  arras,  e  en  las  ganancias  que  flzieron; 
e  non  la  de  aquel  lugar  do  ae  oambiaron."  P.  4,  tit  1!,  ley  24. 
*'  And  we  say,  that  the  agreement  they  had  made  befoT«  or  at  the 
time  of  their  marriage  ought  to  have  its  effect  In  the  manner  they 
may  have  stipulated,  and  that  it  will  not  be  avoided  by  the  custom  of 
the  place  to  which  they  may  have  removed.  And  so  we  say  it  would 
be  if  they  had  not  entered  into  any  agreement ;  for  the  custom  of  the 
country  where  they  contracted  the  marriage  ought  to  have  its  effect 
as  it  regards  the  dowry,  the  arras,  and  the  gains  they  may  have  made, 
and  not  that  of  the  place  to  which  they  may  have  removed." 

Some  verbal  criticism  has  been  exercised  on  tliis  law.  It  is  con- 
tended by  one  of  the  parties,  that  it  only  intended  to  provide  for  the 
gains  made  before  the  removal  of  the  married  couple ;  or,  at  all  events, 
that  the  words  used  leave  the  sense  doubtful.  By  the  other,  that  it 
regulates  all,  whether  made  before  or  after  they  led  the  country  in 
which  the  marriage  took  place.  The  expressions  used,  though  not 
IVee  from  all  ambiguity',  as  the  appellants  have  ai^ued,  we  think 
ought  to  receive  the  construction  for  which  they  contend.  The  law 
was  BO  understood  by  the  commentators  of  that  day,  and  the  pre- 
ceding parts  of  it,  compared  with  the  clanae  in  which  the  obscurity 
Is  said  to  exist,  serve  to  support  this  interpretation.  .  .  . 
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Nothing  can  be  more  satis&otorily  ebown  than  the  opiDion  of  the 
commentators  on  the  statutes  of  Spain  in  relation  to  thU  particular 
subject  From  the  time  Grregorio  Lopez  publiahed  his  work  on  the 
Partidae,  in  the  year  1565,  down  to  Febrero,  in  the  year  1781,  tbe 
writings  of  no  jurist  of  that  ooaatry  have  been  produced  to  us,  who 
treats  of  this  matter,  that  does  not  declare  that  the  law  of  the  Farti- 
dae,  already  cited,  must  be  limited  to  property  acquired  in  the  place 
where  the  marriage  Is  csontrscted,  and  that  it  does  not  extend  to  ac- 
quisitions made  in  another  country,  to  which  the  parties  may  have 
removed,  where  a  different  role  should  prevail.  In  the  long  list  of 
writers  who  have  been  cited  in  support  of  this  doctrine  are  to  be 
found  some  of  the  most  illustrious  of  whom  the  middle  ages  could 
boast,  —  James  of  Arena,  Gulielmns  de  Cuneo,  Dynus,  Raynaldus,  Jean 
Favre,  Baldus,  Alciat,  and  Anchsranns,  Gregorio  Lopez,  on  the  4 
ParUdas,  tit  11,  law  24 ;  Hatienzo  Commentaria,  lib.  5,  tit.  9,  dos.  73 
and  74 ;  Febrero,  p.  2,  lib.  1,  cap.  4,  S  2,  no.  62. 

Trying  the  question,  therefore,  by  authority,  no  doubt  can  exist,  on 
which  side  it  preponderates,  in  the  country  where  the  statute  was 
passed.  Admitting,  therefore,  for  a  moment,  that  the  letter  of  the 
law  of  the  Partidas  was  violated,  by  the  construction  given  to  it  by  the 
commentators ;  that  violation  acquiesced  in  for  centuries,  by  lawyers, 
courts,  and  the  sovereign  authoi'ity  of  the  country,  makes  as  much 
a  part  of  the  law  of  Spain  at  this  day  as  if  the  statute  had  been 
niMliSed  by  the  power  in  the  State,  in  whom  the  right  of  legislation  was 
vested.  In  looking  into  the  laws  of  any  country,  we  stop  at  the  thresh- 
old, if  we  look  no  further  than  their  statutes ;  and  what  we  should 
see  there  would,  in  most  instaooes,  only  tend  to  mislead.  In  every 
nation  that  has  advanced  a  few  steps  beyond  the  first  oi^nization  of 
political  society,  and  that  has  made  any  progress  in  civilization,  a 
more  extensive  and  equally  important  part  of  the  rules  which  govern 
men,  is  derived  ftom  what  is  called,  in  certain  countries,  common  law, 
and  here,  jnrisprudence. 

This  Jurisprudence,  or  common  law,  in  some  nations,  is  found  in  tbe 
decrees  of  their  courts ;  in  others,  it  Is  famished  by  private  in- 
dividuals, eminent  for  their  learning  and  integrity,  whose  superior 
wisdom  has  enabled  them  to  gain  the  proud  distinction  of  legisla^ 
ing,  as  It  were,  for  their  country,  and  enforcing  their  legislation  by 
the  most  noble  of  all  means :  that  of  reason  alone.  After  a  long 
series  of  years,  it  is  sometimes  diflScult  to  say  whether  these  opinions 
and  Judgments  were  originally  the  effect  of  principles  previously 
existing  in  society,  or  whether  they  were  the  canse  of  the  doctrines 
which  all  men  at  last  rec<^nize.  But  whether  the  one  or  the  other, 
when  acquiesced  in  for  ages,  their  force  and  effect  cannot  be  distin- 
guished from  statutory  taw.  No  civilized  nation  has  been  without 
such  a  system.  None,  it  is  believed,  can  do  without  it;  and  every 
attempt  to  expel  it  only  canses  It  to  return  with  increased  strength  on 
those  who  are  so  sanguine  as  to  think  it  may  b>c  dispensed  with. 
Duponceau  on  Jurisdiction,  105.  .  .  . 
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It  is  most  clear,  then,  that  this  interpretation,  whi(A  limits  the  law 
of  tbe  Fartidas  to  the  gains  made  in  the  coantry  where  the  marri^e 
was  contracted  and  excludes  trom  its  operation  property  acqaired 
after  a  change  of  residence,  comes  to  ua  recommended  and  fortified 
by  ever}'  saoction  that  can  give  it  value  in  the  minds  of  those  who  sit 
in  Jodgmontr  and  whose  dnty  it  la  to  pronounce  what  the  law  is,  not 
what  it  ought  to  be. 

The  appellants,  however,  contend,  that  although  such  may  be  the 
constrnction  given  to  the  statute  in  Spain,  that  oonatruction  ie  not 
binding  on  the  court,  because  this  is  a  question  of  Jurisprudence  not 
peculiar  to  any  distinct  nation,  but  one  touching  the  comity  of  nations, 
and  embracing  doctrines  of  international  law,  on  which  the  opinions 
of  writers  not  living  in  Spain  are  entitled  to  equal  weight  with  those 
who  professedly  treat  of  her  laws. 

The  strength  of  tiie  plaintifTs  case  rests  mainly  on  this  proposition, 
and  it  is  proper  to  examine  it  with  the  attention  which  its  importance 
in  the  cause  requires. 

But  though  of  importance,  it  is  not  of  any  difflcalty.  By  the  comity 
of  uatioDS  a  rale  does  certainly  exist,  that  contracts  made  in  other 
countries  shall  be  enfbroed  aocordiog  to  the  principles  of  law  which 
govern  the  contract  in  the  place  where  it  is  made.  Bat  it  also  makes 
a  part  of  the  rule  that  these  contracts  should  not  be  enforced  to  the 
injury  of  the  State  whose  aid  is  required  to  carry  them  into  effect. 
It  is  a  corollary  flowing  fh>m  the  principle  last  stated,  that  where  the 
positive  laws  of  any  State  prohibit  particular  contracts  from  having 
effect,  according  to  the  rules  of  the  countrj-  where  they  are  made,  the 
former  should  controL  Because  that  prohibition  is  supposed  to  be 
founded  on  some  reason  of  utility  or  policy  advantageous  to  the 
country  that  passes  it,  which  utility  or  policy  would  be  defeated 
if  foreign  taws  were  permitted  to  have  &  superior  eETect.  On  the  very 
subject-matter  now  before  us,  the  writers  who  treat  of  it,  altliough 
disputing  about  almost  everything  else,  ^ree  in  stating  that  a  real 
statute,  that  is  one  which  regulates  property  within  tbe  limits  of  the 
State  where  it  is  in  foroe,  controls  personal  ones,  which  follow  a  man 
wherever  he  goes ;  indeed,  it  has  been  expressly,  and  with  great 
propriety,  admitted  in  argument,  that  where  the  personal  statute  of 
the  domicil  is  in  opposition  to  a  real  statute  of  situation,  the  real 
statute  will  prevail.  Bonllenois  Disc.  PreUm.  p.  21 ;  ibid,  dee  Demis. 
quest  6,  16S  ;  Bouhier  sur  la  Coutnme  du  Duche  de  Bonrgoyne,  cap. 
2S,  461 ;  Bodenburgh  de  Statntor.  diversit.  tit.  2,  cap.  5,  no.  6. 

If  this  be  true,  the  question  whether  the  opinions  of  foreign  Jurists 
shall  control  those  of  the  country  where  the  statute  is  passed,  is  at 
once  settled.  If  the  right  of  a  nation  to  pass  the  statute,  which  will 
affect  a  contract  made  in  another  country,  be  admitted,  the  right 
cannot  be  contested  to  her  to  say  whetlier  she  has  done  so  or  not. 
She  surely  is  the  best  and  safest  expounder  of  her  own  laws.  And  we 
repeat  here,  what  we  said  a  few  days  since,  on  nearly  the  highest 
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aaUuHity  to  which  ve  could  refer;  '*Tbat  no  coart  on  earth,  that 
professed  to  be  goveroed  by  priDciple,  would,  we  presume,  undertake 
to  say  that  the  courts  of  Great  Britain,  or  France,  or  any  other 
nation,  bad  misunderstood  their  ovrn  statutes,  and  therefore  erect 
itself  into  a  tribunal  by  which  that  misuuderstaudiDg  was  to  be  cor- 
rected."    10  Wheat.  159. 

And  if  we  did  recur  to  the  jurists  of  France  and  Holland  for  in- 
formation, what  would  we  get  in  place  of  the  well-established  rules 
in  Spain?  Much  to  confuse,  and  little  to  enlighten  us.  We  shoold 
find  great  learning  and  ingenuity  exercised  by  some  to  show  that  the 
law  which  regulates  the  rights  of  property  among  married  persons  la 
a  personal  one,  which  follows  the  parties  wherever  tbey  go;  by 
others,  tliat  it  is  real,  and  limited  to  the  country  by  which  it  is  made. 
But  not  one  of  them  denies  the  power  in  a  natJOD  to  pass  a  law  such 
as  has  been  lately  enacted  by  the  State  of  Louiaiana,  that  a  married 
oouple  moving  into  it  from  another  State  shall  be  governed  by  ber 
laws  as  to  their  foture  acquisitions.  None  of  them  professes  to 
comment  on  the  laws  of  Spain,  which  her  Jurists  say  have  the  same 
effect  with  onr  late  statute ;  they  are  not  even  mentioned  by  them. 
How  wholly  nnsatisfactoi7,  therefore,  any  general  reasoning  must  be 
<Mi  different  customs  and  usages,  to  prove  that  the  law  of  the  Fuero 
is  a  personal,  and  not  a  real  statnte,  we  need  not  say.  .  .  . 

An  examination  of  the  different  treatises  on  this  subject  has  con- 
vinced ns  that  the  greater  number  of  the  lawyers  of  those  coantries  are 
of  opinion  that  in  settling  the  rights  of  husband  and  wife  on  the  dis- 
solution of  the  marriage,  to  the  property  acquired,  the  law  of  the  place 
where  it  was  contracted,  and  not  that  where  it  was  dissolved,  must  be 
the  guide.  Such  was  the  jurisprudence  of  the  Parliament  of  Faris. 
It  was  the  opinion  of  Dumoulin,  of  BouUenois,  of  Bodenburgh,  of 
Le  Brun,  of  Froland,  of  Bouhier,  of  Stockinans,  of  Pothier,  and  it  is 
that  of  Merlin.  On  the  other  side  are  found  D'Ai^ntre,  Cravette, 
Everard,  Vandermeulen,  the  Parliament  of  Rouen,  the  Supreme  Court 
of  Brabant,  and  that  of  Metz. 

But  it  is  evident,  the  opinions  of  the  greater  number  of  those  who 
think  that  on  the  dissolution  of  the  marrif^  the  law  of  the  place 
i«  it  was  contracted  should  regulate  the  rights  of  the  spouses  to 
property  |>osBessed  by  them  is  founded  on  an  idea  which  first 
inated  with  Dumoulin,  that  where  the  parties  marry  without  an 
'ess  contract,  the}'  must  be  presumed  to  contract  in  relation  to  the 
of  the  country  where  tbe  marriage  took  place,  and  that  this  tacit 
ract  follows  them  wherever  they  go. 

is  particularly  worthy  of  remark,  that  Dumoulin,  the  founder  of 
system,  was  of  opinion  that  the  statute  regulating  the  com- 
ity was  real,  and  that  it  was  to  escape  fVom  the  consequences  of 
opinion  ho  supposed  a  tacit  contract,  which,  like  an  express  one, 
wed  the  parties  wherever  they  went.  Such,  at  least,  was  the 
ion  which  BouUenois  entertuned  of  Dumoulin's  sentimeDts ;  and 
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it  appears  supported  by  quotfttioos  wbicb  be  makes  fVom  his  works. 
Boullenms,  Traite  de  peraooalit^  et  de  i^alitd  des  lois.  Obs.  29,  p.  740, 
757,  758. 

Some  of  those  who  have  adopted  tbe  oonctasioos  of  Damoulia  in 
regard  to  the  marriage  contract,  treat  the  idea  of  a  tacit  agreement 
as  one  which  exists  in  the  imagination  alone.  Bat  the  greater  number 
Beem  to  have  embraced  it;  and  we  are  satisfied  it  is  the  main  ground 
on  which  the  doctrine  now  rests  in  France.  So  far,  therefore,  as  great 
Dames  can  give  weight  to  auj  opinion,  it  comes  to  us  in  a  most  im- 
posing shape,  but  to  our  Judgment  it  is  qaite  uosatisfactorj-. 

Admitting  it  for  a  moment  to  be  true  that  when  parties  married 
there  was  a  tacit  contract  between  them,  their  rights  to  property  sub- 
sequently acquired  sbonld  be  governed  by  the  laws  of  the  country 
where  the  marriage  took  place ;  that  tacit  agreement  woold  still  be 
oontroUed  by  the  positive  laws  of  any  country  into  which  they  might 
remove.  This  is  admitted  by  Dumoulin  himself,  who,  after  treating 
of  the  tacit  agreement,  and  stating  that  the  statute  ia  not  legal  bat 
conventional,  "  Statutarium  proprie  non  este  nee  legale,  sed  oon- 
ventitium,"  adds,  such  tacit  convention  cannot  have  this  eO^t  in 
another  place,  where  there  exists  a  contrary  statute,  which  is  absolnte 
and  prohibitive,  "alias  si  statntnm  esset  absolutnm  et  prohibitorium, 
non  obstantibus  pactis  factis  in  contrarium :  tunc  non  haberet  locum 
ultra  fines  sni  territorii."  Dumoulin  on  the  first  book  of  the  Code, 
verbo  cone,  de  stat  et  oonsuet  loc.  Froland,  M^moires  sur  les 
statuts,  chap.  4,  63. 

If  such  be  the  consequence  where  the  statute  is  prohibitive,  we  do 
not  see  why  the  same  result  ahonld  not  follow  ^m  a  real  statute, 
which  regulates  things  within  the  limits  of  the  country  where  it  is 
in  force.  The  reason  for  both  is  the  same,  namely,  that  the  laws  of 
the  country  where  the  contract  ia  sought  to  be  enforced  are  opposed 
to  it  Why  the  one  should  have  effect  and  the  other  should  not, 
we  profess  to  be  unable  to  distinguish.  It  may  be  a  question  whether 
the  statute  is  real  or  not,  but  tbe  moment  it  is  admitted  to  be  so, 
it  regulates  all  property  acquired  within  its  authority ;  then,  according 
to  tjie  prindples  of  Dumoulin,  the  tacit  ^reement  can  no  more 
control  it  than  it  could  Che  law  which  positively  forbade  such  tacit 
agreement  from  having  effect  So  that  even  admitting  this  tacit 
agreement,  we  are  brought  back  to  tbe  point  from  which  we  started ; 
that  is,  whether  the  law  r^;ulating  tiie  right  of  husband  and  wife  be 
real  or  personal? 

But  without  agreeing  with  those  who  have  treated  the  idea  of 
Dumoulin  as  one  purely  of  the  imagination,  we  think  that  he  gives 
to  this  tacit  consent'  a  much  more  extended  efCect  than  it  ia  entitled 
to;  that  in  supposing  when  parties  marry,  they  intend  the  laws  of 
the  place  where  the  contract  is  made  should  govern  them  wherever 
they  go,  he  begi  the  question;  and  that  tbe  first  thing  to  be  settled  ia, 
whether  these  laws  do  govern  them  wherever  they  go. 
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We  are  now  treating,  let  it  be  remembered,  of  a  case  such  as  tbst 
before  as,  wtiere  there  is  no  express  contract,  and  the  argument  is, 
that  the  parties  not  having  entered  into  an  express  agreement,  the 
presumption  must  be,  ttiey  intended  their  rights  to  property  should 
be  governed  by  the  laws  of  the  country  where  they  married.  This 
is  admitted.  But  then  this  presumption,  as  to  their  agreement,  can- 
not be  extended  so  as  to  give  a  greater  effect  to  those  laws  than  they 
really  had.  If  it  be  true  those  laws  had  no  effect  beyond  the  limits 
or  the  State  where  they  were  passed,  thea  it  cannot  be  true  to  suppose 
the  parties  intended  they  should  have  effect  beyond  them.  The  ex- 
tent of  the  tacit  agreement  depends  on  the  extent  of  the  law.  If  it 
had  no  force  beyond  the  Jurisdiction  of  the  power  by  which  it  was 
enacted ;  if  it  was  real,  and  not  personal,  the  tacit  consent  of  tbe 
parties  cannot  tarn  it  into  a  personal  statute.  They  have  not  said 
BO ;  and  they  are  presumed  to  have  contracted  in  relation  to  the  law, 
SQch  as  it  was,  to  have  known  its  limitations,  as  vrell  as  its  nature,  and 
to  have  had  tbe  one  as  much  in  view  as  the  other.  If  the  law  of  Vir- 
ginia should  have  been,  that  for  twenty  yeare,  the  acquisitions  made 
by  tbe  parties  belonged  to  one  of  them,  and  they  married  without  ao 
express  stipulation  to  tbe  contrary,  they  would  be  presumed  to  have  con- 
tracted in  reference  to  this  limitation  of  time.  If,  on  tbe  contrary,  the 
law  is  limited  as  to  place,  the  tacit  agreement  which  is  founded  on  a 
supposed  consent  that  tbe  law  should  govern  them,  must  be  considered 
to  have  that  limitation  in  view.  In  one  word,  tbe  parties  are  presumed 
to  have  agreed,  that  the  law  should  bind  them  as  far  as  that  law  ex- 
tended, but  no  further.  So  that  this  doctrine  brings  ua  back  agalb  to 
the  inqalrj',  was  the  statute  real  or  personal?  Did  it  extend  beyond 
tbe  limits  of  tbe  country  where  tbe  marriage  took  place,  or  did  it  not? 
Whichever  it  may  be  found  to  be,  the  parties  must  be  supposed  to  have 
contracted.  In  the  absence  of  anything  expressed  to  the  contrary,  we 
cannot  presume  they  intended  to  enlarge  or  restrain  the  operation  of 
the  law. 

The  most  familiar  way  of  treating  this  idea,  of  tacit  contracts,  being 
made  in  relation  to  the  laws  of  the  country  where  they  are  entered  into, 
is  to  say,  that  the  agreement  is  to  be  construed  the  same  way  as  ir 
those  laws  were  inserted  in  the  contract.  Now,  supposing  parlies  to 
marry  in  Louisiana,  and  that  our  statute,  providing  for  the  community 
of  acquests  and  gains,  is  real  and  not  personal ;  that  it  divides  tl)c 
property,  acquired  while  in  this  State,  equally  between  the  husband  and 
wife,  bnt  does  not  regulate  that  which  they  gain  in  another  country  to 
which  they  remove :  the  insertion  of  tliis  law  in  a  contract  would  be 
nothing  more  than  a  declaration,  that  while  residing  within  this  State, 
there  should  be  a  comronnity  of  acquests  and  gains.  An  agreement 
such  as  this  could  not  have  the  same  force  as  an  express  one,  by  which 
the  parties  declared  there  should  be  a  community  of  acquests  and  gains, 
wherever  they  went :  for  the  one  has  no  limitation  as  to  place,  and  tlic 
other  has.     The  maxim,  therefore,  which  was  so  much  pressed  on  us 
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Id  argument,  taciti  et  expreaai  eadem  vis,  \b  only  true  wbere  the  \tiv 
to  wliich  the  tacit  agreement  refers  containB  the  same  provbione  as 
the  wi-ittcD  contract 

It  was  evidently  on  this  distiDctioD  the  cases  of  Murphy  v.  Murphj, 
6  Mart.  B.  88,  and  Gales  v.  Davis'  Heirs,  4  Mart.  R.  645,  were  dif- 
ferently decided  in  this  uourt.  In  tlie  former,  tliere  was  nn  express 
contract  that  there  should  be  a  community  of  acqtieats  and  gains  be- 
tween the  parties,  even  though  they  should  reside  in  countries  where 
different  laws  might  prevail.  In  the  latter  there  was  no  express  agree- 
ment ;  and  the  parties  were  not  presumed  to  have  made  a  tacit  one, 
coDtrary  to  the  law  of  the  place  where  they  married.  Thej'  were  not 
supposed  to  have  agreed  that  a  real  statute,  which  governed  them  only 
while  there,  was  to  follow  them  as  a  personal  one,  and  regulate  their 
property  in  another  State.  If  principles  so  plain  required  any  authority. 
we  would  find  it  in  the  very  author  oo  whom  the  appellants  principally 
rely.  Dumoulin,  after  stating  that  the  tacit  contract  will  be  controlled 
by  a  law  that  is  contrary  to  it,  in  the  country  where  the  marriage  is  dis- 
solved, adds :  that  it  will  be  different  where  the  agreement  is  express. 
"  Nisi  exprease  de  tali  lucro  conventium  fuieset,  quia  pactio  bene  ex- 
tenditur  ubique,  scd  non  statutum  mere."  Froland,  M^moires  snr  les 
statuts,  cap.  4,  p.  63. 

Having  thus  stated  the  reasons  why  this  doctrine  of  a  tacit  contract 
cannot  be  admitted  by  us  to  the  extent  pressed  by  the  counsel,  it  only 
remains  for  us  to  examine  whether  the  law  of  the  Fuero  was  a  real  or 
personal  statute.  "We  consider  it  real.  It  appears  to  us  to  relate  to 
things  more  than  to  persons ;  to  have,  in  the  langui^e  of  D'Aguesseau, 
the  destination  of  property  to  certain  persons,  and  its  preservation  in 
families,  in  view.  It  gives  to  the  wife  and  her  heirs  the  one-half  of 
that  which  would  otherwise  belong  to  the  husband.  Boullenois,  who 
rejects  Dumoulin's  idea  of  a  tacit  agreement,  aays  the  statute  which 
regulates  the  community  is  a  i)ersonal  one,  because  it  fixes  the  State 
nnd  condition  of  the  spouses  ;  and  he  goes  so  far  as  to  declare,  that  if 
his  adversaries  will  not  allow  this  doctriric  to  be  correct,  then  the  stat- 
ute is  real,  for  on  no  other  ground  can  it  be  considered  persona).  We 
think  the  State  and  condition  of  both  husband  and  wife  are  fixed  by 
the  maiTiage,  in  i-elation  to  everything  but  property,  independent  of 
this  law ;  and  as  it  regulates  property  alone,  it  is  not  a  personal  stat- 
ute. Boullenois,  Traite  des  statuts,  cap.  5,  obs.  29,  p.  751 ;  cap.  2, 
obs.  5,  80. 

Upon  reason,  therefore,  but  still  more  clearly  on  authority,  we  think 
the  appellants  have  failed  to  make  out  their  case.  We  know  of  no 
question  better  settled  in  Spanish  jiirispmdcnce,  and  what  is  settled 
there  cannot  be  considered  as  unsettled  here.  The  jurisprudence  of 
Spain  came  to  us  with  her  laws.  We  have  no  more  power  to  roject 
the  one  than  the  other.  The  people  of  Louisiaiia  have  tiie  same  ligiit 
to  have  their  cases  decided  by  thai  jurisprudence  as  the  subjects  of 
Spain  have,  except  so  for  as  the  genius  of  our  government,  or  our  posi- 
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tive  l^iialatiOD,  baa  changed  it  How  the  question  would  be  dedded 
in  that  oouDtry  if  an  attempt  were  made  there  on  the  authority  of 
French  and  Dutch  ooiirta  and  lawyers,  to  make  them  abandon  a  K>ad 
la  which  thfy  have  been  travelling  for  nearly  three  hundred  years,  'we 
need  not  aay.  The  question  is  sufficiently  answered  by  the  auto 
already  cited,  in  which  the  adoption  of  the  opinions  of  foreign  Jurists, 
in  opposition  to  those  of  Spain,  is  reprobated  and  forbidden. 

We  conclude,  therefore,  that  a  community  of  acquests  and  guns  did 
exist  between  the  Insolvent  a«d  the  mother  of  the  appellees  from  the 
time  of  their  removal  into  this  State ;  and  that  the  court  below  coin- 
mitted  no  error  in  placing  them  on  the  bilan  as  privileged  creditors, 
for  the  amount  of  those  acquests  which  remained  in  their  father's  pos- 
session  at  Uie  dissolution  of  the  marriage.' 


SMITH  V.   McATEE.  /J 
CouBT  or  AppKALs  OF  Martlanv.     1867. 

[Btported  37  Marsiand,  4a0.] 

Cbaut,  J.  The  attachment  in  this  caae  was  issued  by  the  appellee 
to  affect  the  proceeds  of  sale  of  the  real  estate  of  the  wife,  to  pay  the 
debt  of  the  husband.  The  facta  aa  presented  in  the  retnrd  are,  that 
Nic-holas  Leister  and  wife  were  citizens  of  this  State  until  August,  1854, 
when  they  removed  to  Illinois,  where  they  resided  when  this  attach- 
ment issued.  Before  removing  from  the  State  Leister  became  indebted 
to  the  appellee,  who  has  always  resided  in  Washington  County,  Mary- 
land.  The  fund  in  controvei'sy  was  derived  from  the  sate  of  the  real 
estate  of  Mary  Gehr,  the  mother  of  Sarah  Leister,  the  wife  of  Nicholas. 

Mary  Gehr  died  in  1855,  leaving  real  estate  in  Washington  County, 
and  by  her  last  will  and  testament  devised  a  child's  share  of  said  estate 
to  Sarah,  the  wife  of  Nicholas.  In  Januarj-,  1856,  a  bill  was  filed  in 
the  Circuit  Court  for  Washington  County  against  Leister  and  wife  and 
the  other  devisees,  for  the  sale  of  the  real  estate  for  partition.  The 
bill  was  answered  by  Leister  and  wife.  In  their  answer  Sarah,  the 
wife  of  Nicholas,  claimed  her  porUon  of  the  estate  as  her  sole  and 
separate  estate,  free  from  the  debts  of  her  husband,  and  insisted  that 
the  same  should  not  be  divested  from  her  by  a  sale  thereof.  Nicholas, 
the  husband,  disclaimed  all  right,  title,  or  interest  at  law  or  in  equity 
to  any  portion  of  the  estate  of  Mary  Gehr,  by  virtue  of  his  marriage 
with  the  said  Sarah  or  otherwise.     A  decree  was  passed  in  the  cause 

I  This  caM  ii  genetally  followed  in  thii  country ,  tECla  in  Kttep«cqiiired  penonal  m 
well  M  real  estate  veB(B  acairdiaf;  to  the  law  of  the  new  domicil.  B^m  e.  Peltochoox, 
T3ni.28»l  LongB.  Heu.  154  111.482.  40  N.  E.33S;  BymaD  u.  Schlenker,  44  La.  Ana. 
lOB;  Mqqbi'.  Mnni.  29  Mmti.115;  Gidney  o.  Mooie,  86N.  0.484;  CwtiD  «.  Dliaa, if 
Tex.  4TS ;  Cdm  i>.  Fdsb,  S4  Wi«.  S&6.  —Ed. 
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OD  the  12th  of  AngQSt,  1856,  for  the  sale  of  the  property,  and  in  the 
decree  it  was  provided  that  the  proportion  of  the  proceeds  of  the  sale 
of  the  property  allotted  to  Sarah  should  be  deemed  her  sepanrte 
estate,  for  her  sole  and  separate  nse  and  benefit,  fVee  from  any  claim 
or  control  of  her  husband  or  bis  creditors.  After  the  sale  of  the  prop- 
erty the  amoant  of  the  proceeds  due  Sarah  was  credited  to  her  sole 
and  separate  use,  and  paid  over  to  the  appellant  as  her  attorney,  when 
it  was  attached  by  the  appellee  to  pay  the  debt  or  her  husband. 

At  the  trial  of  the  cause  tiro  bills  of  exception  were  taken  by  the 
appellant ;  the  first  to  the  admissibility  of  evidence,  and  the  second 
upon  the  granting  of  the  pUintiS's  and  the  rejection  of  the  defendant's 
prayers.  To  arrive  at  a  proper  solution  of  the  questions  to  be  deter- 
mined by  tliis  appeal,  we  must  ascertain  the  rights  of  Sarah,  the  wife, 
ander  the  will  of  her  mother  and  the  proceedings  and  decree  of  the 
court,  and  whether  the  proceeds  of  the  estate  audited  to  her  and  re- 
ceived by  Hr.  Smith,  as  her  attorney,  were  liable  to  be  attached  in  our 
oourte  for  the  payment  of  the  husband's  debt.  In  1841,  the  legisla- 
ture, recognizing  the  Just  and  equitable  right  of  the  wife  to  the  enjoy 
ment  of  her  real  estate,  passed  a  law  to  protect  the  real  estate  of  the 
wife  from  the  debts  of  the  husband.  This  l^slation  in  favor  of  the 
wife  against  the  creditors  of  the  husband  so  favorably  impressed  itself 
upon  the  public  mind,  that  by  the  38th  section  of  the  Sd  article  of  the 
constitution  of  1851,  tbe  legislature  was  required  to  pass  laws  neces- 
sary to  protect  the  property  of  the  wife  from  the  debts  of  the  hus- 
band during  her  life,  and  for  securing  the  same  to  her  issue  after 
her  deaUi.  The  legislature,  acknowledging  the  wisdom  of  this  pro- 
vision, ID  obedience  to  the  mandate  of  the  constitution,  enacted  the 
law  of  1853,  chapter  245.  That  act  provides  that  all  the  property  of 
the  wife  acquired  or  received,  after  her  marriage,  liy  purchase,  gift, 
gruit,  devise,  bequest,  or  in  a  course  of  distribution,  shall  be  protected 
fVom  the  debts  of  the  husband,  and  not  in  any  way  be  liable  for  the 
payment  thereof.  And  to  effect  the  objects  of  the  law,  the  wife  was 
given  the  benefit  of  all  such  remedies  for  her  relief  and  security-  as  then 
existed,  or  should  be  devised  in  the  courts  of  law  or  equity,  without 
the  necessity  of  the  interposition  of  a  trustee.  The  object  contem- 
plated by  this  law  is  too  clear  for  doubt;  by  its  enactment  the  legis- 
lature intended  to  give  fbll  protection  and  security  to  the  property  of 
the  wife  against  the  creditors  of  the  husband,  as  previous  to  its  enact- 
ment  the  cases  of  Peacock  v.  Pembroke  and  Clarke,  4  Md.  Rep.  280. 
and  Turton's  Ex'rs  o.  Turton,  6  Md.  Rep.,  375,  had  been  decided  by 
this  Gonrt,  and  in  each  case  the  property  was  adjudged  to  be  the  bus- 
band's  and  subject  to  the  payment  of  his  debts.  This  act,  soon  after 
its  passage,  received  a  judicial  inteiprctation  in  the  case  of  Unger  and 
Wife  V.  Price,  9  Md.  Rep.,  5.^2.  In  that  case,  Mrs.  Unger  had  sold 
her  potential  right  of  dower,  and  invested  the  money  in  personal  prop- 
erty, and  it  was  held  by  this  court  to  be  exempted  from  the  debts  of 
the  husband.     The  case  of  Mrs.  Leister  is  equally  strong,  and  comes 
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within  the  prindple  settled  in  Unger  and  Wife  v.  Price.  She  waa  the 
deviaee  of  real  estate,  and  with  the  oonaent  of  her  hnsbaad  the  pro- 
ceeds  of  sale  of  the  property  nnder  the  deoree  of  a  coart  of  equity  vere 
held  to  her  sole  and  separate  use,  ao  audited  to  her  and  pud  over  to 
the  appellant.  But  the  appellee  insiata,  that  the  prooeedings  and  decree 
were  not  admissible  evidence  againat  him,  because  they  were  re$  inter 
aHoe  acta.  We  admit,  as  a  general  mle,  that  judgments  and  decrees 
are  evidence  binding  only  between  parties  and  privies.  But  there  are 
many  exceptions  to  this  rule,  and  we  are  of  opinion  that  this  case 
forms  one  of  the  exceptions  and  comes  within  the  principle  settled  by 
this  court  in  the  case  of  Key  v.  Dent,  14  Hd.  Rep.  96.  The  record 
was  introduced  in  this  case  to  show  how  the  f\ind  waa  derived,  and 
that  the  conversion  fVom  realty  into  personalty  was  not  to  prejudice 
the  rights  of  the  wife.  For  that  purpose,  according  to  the  decision 
in  Key  v.  Dent  and  the  authorities  relied  on  by  Justice  Eocleston,  who 
delivered  the  opinion  of  the  court,  the  record  waa  evidence.  Head'a 
Bep'a.  V.  McDonald,  7  Mod.  207;  4  Phillips  on  Evidence,  920,  921, 
977  (ed.  of  1643) .  The  record  was  oonfirmatoij  of  the  answers  of  tbe 
garnishee  and  proof  that  the  decree  was  had  as  there  set  forth.  It 
was  a  decree  of  a  court  of  competent  jurisdiction,  which  in  the  exercise 
of  its  powers  as  a  court  of  chancery  settled  the  property  to  the  sole  and 
separate  use  of  Mrs.  Leister.  And  although  we  find  this  right  of  the 
wife  to  her  property,  protected  in  this  State  by  public  policy,  by  stat- 
ute, and  by  a  decree  of  a  court  of  equity,  yet  it  was  earnestly  con- 
tended by  the  learned  counsel  for  the  appellee,  that  a  creditor  of  the 
-  husband  had  a  right  to  attach  this  fiind  in  our  courts^f  justice  for  the 
debt  of  the  husband,  as  by  the  laws  of  Illinois,  where  the  husband  and 
wife  resided,  the  husband  waa  entitled  to  all  the  personal  property  of 
the  wife,  and  that  by  virtue  of  this  law  of  the  domicil  tbe  fund  was 
vested  in  tbe  husband.  And  he  claimed  this  right  to  divest  tbe  wife  of 
her  property  by  tbe  law  of  the  domicil,  on  the  ground  of  oomity.  In 
this  case  we  cannot  sanction  such  a  right,  for  it  has  been  decided  that 
comity  is  overruled  by  positive  law,  and  that  it  is  only  in  the  silence  of 
any  particular  rule,  affirming,  denying,  or  restraining  the  operation  of 
foreign  laws,  that  courts  of  justice  presume  a  tacit  adoption  of  them 
by  their  own  government  Gardner  v.  Lewis,  7  Gill,  395.  It  is  cei^ 
tainly  competent  for  any  State  to  adopt  laws  to  protect  its  own  prop- 
erty as  weU  as  to  regulate  it,  and  "  no  State  will  suffer  tlie  laws  of 
another  to  interfere  with  her  own,  and  in  the  conflict  of  laws,  when  it 
must  often  be  a  matter  of  doubt  which  shall  prevail,  the  court  which 
decides  will  prefer  the  laws  of  its  own  country  to  that  of  the  stranger." 
Story's  Conflict  of  Laws,  §  28.  The  courts  of  our  State  have  perfect 
jurisdiction  over  all  personal  property  as  well  as  real  within  its  limits, 
belonging  to  the  wife,  and  they  have  a  right  to  protect  both  from  the 
debts  of  the  busband.  If  therefore  our  legislative  enactment  in  regard 
to  the  property  of  the  wife  and  tbe  laws  of  Illinois  conflict,  it  cannot 
be  made  a  question  in  our  own  courts  which  shall  prevail.     "  Where 
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there  is  no  constitutional  butler,  we  ore  bonad  to  observe  and  enforce 
the  statutory  provisions  of  our  own  State."  Davis  v.  Jacquin,  5  Har. 
&  J.  109  ;  Gardner  v.  Lewis,  7  GiU,  395. 

Ab  this  fund  by  our  laws  is  held  by  the  appellant  for  the  sole  and 
separate  nse  of  Mrs.  Leister,  a  creditor  of  the  husband  seeking  a  rem- 
edy agaiDSt  him  in  our  courts  roust  be  governed  and  r^ulated  by  our 
laws ;  for  Justice  Story  says :  "  A  person  suing  in  this  country  must 
take  the  law  as  he  finds  it,  and  wherever  a  remedy  is  sought,  it  must  be 
administered  acc-ording  to  the  lex  fori;  and  such  a  Judgment  ia  to  be 
given  as  the  law  of  the  State  where  the  suit  is  brought  authorizes." 
Story's  Conflict  of  Laws,  §§  571,  572.  And  in  this  court,  in  the  case 
of  Wilson  A  Co.  V.  Canon  &  Co.,  12  Md.  Rep.  75,  Le  Grand,  Chief 
Justice,  says :  "  The  recognition  of  the  laws  of  another  State,  in  the 
admin  is  tratton  of  Justice  in  this,  is  not  a  right  stricti  jurit;  it  depends 
entirely  on  comity,  and  in  extending  it,  courts  are  always  careful  lo 
see  that  the  statutes  of  their  own  State  are  not  ioft-inged  to  the  injury 
of  their  own  citizens." 

We  think  these  authorities  decisive  of  the  question,  and  that  the 
appellant  has  a  right  to  rely  in  a  court  of  law  upon  the  title  of  Mrs. 
Leister  to  the  fund  in  controversy.  Her  right  had  not  been  divested 
bj  her  own  act  or  hy  operation  of  law,  and  the  fund  in  his  hands  was 
not  liable  to  be  attached  by  the  creditor  of  the  husband. 

The  views  which  we  have  expressed  of  the  legal  propositions  govern- 
ing this  case  are  conclusive  upon  the  right  of  the  plaintiff  to  recover, 
and  it  is  unnecessary  to  examine  the  first  bill  of  exceptions,  to  ascet^ 
tain  whether  the  evidence  offered  by  the  defendant  of  the  laws  of  Illi- 
nois touching  the  rights  of  husband  aud  wife  were  admissible  or  not. 
It  follows  from  what  we  have  said,  that  the  instructions  given  by  the 
court  at  the  instance  of  the  plaintiff  and  contained  in  the  second  bill 
of  exceptions  were  erroneous.  The  prayers  asked  by  the  defendant's 
counsel  embrace  in  our  opinion  the  true  theory  of  the  law  of  the  case 
and  ought  to  have  been  granted.  For  these  reasons  we  reverse  the 
Judgment  of  the  Circuit  Court. 

Judgment  reversed,  withoiu  procedendo.^ 


HARRAL  V.  HARRAL.  T 
CoDBT  or  Errors  and  Appbals,  New  Jersey.     1884. 

{TUparted  39  Nea  Ja-ttg  Equity,  379.] 

Frederick  F.  Hareal  was  bom  in  Connecticut  in  1842.  He  gradi 
ated  at  Yale  College  in  1863,  and  at  the  College  of  Physicians  an 

'  Ace.  LoftuB  i>.  Bank,  133  P[k  97.  As  bood  as  the  proceeds  of  a  married  woman 
Mpanite  real  estaU  are  transmkled  to  the  matrinioutal  datnicU,  thej  are  held  accon 
ing  lo  the  Uw  of  the  latter  place.     C>8tleman  v.  Jeffries,  60  Ala.  3S0.  —  Ed. 
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SuigeoDs  In  New  Torii  City,  in  1863.  H»  was  married  oa  tbe  20tb  of 
February,  1877,  before  the  deputy  mayor,  in  the  city  of  Paris,  to 
Clarice  Marie  Lc  Gars,  a  Frenchwoman.  In  May,  1878,  he  rehimed 
to  this  conotry,  and  died  at  Kirkbrlde's  hoepit&I  for  the  insane,  in 
Philadelphia,  July  5,  1881. 

On  the  9tli  of  July,  1869,  and  before  his  departure  for  Europe,  the 
decedent  duly  made  and  executed  a  will,  devising  and  bequeathing  all 
his  property,  real  and  personal,  to  his  brother  and  sisters,  and  appoint- 
ing William  Creighton  Peet  and  Hamilton  Wallia  execotors.  This  will 
was  admitted  to  probate  in  the  prerogative  conrt  of  this  State  on  th« 
Sletof  July,  1882. 

Tlie  widow  fiied  this  bill  in  the  Court  of  Chancery  of  this  State,  to 
which  tbe  legatees  under  Uie  will  of  her  husband  and  the  executors  are 
parties. 

The  prayer  of  the  bill  is  that  the  personal  estate  of  the  decedent,  so 
far  as  concerns  the  oomplainant's  interest  therein,  should  be  distributed 
in  accordance  with  the  laws  of  France. 

On  final  hearing,  on  bill  answer  and  depositions,  the  chancellor 
made  a  decree  in  accordance  with  the  prayer  of  the  bill.  From  that 
decree  the  defendants  appealed. 

Depdb,  J.  The  law  of  France  in  relation  to  the  rights  of  husbaod 
and  wife  in  the  property  of  either  spouse  is  established  by  the  Code 
Napoleon.  Before  the  French  Revolution,  the  northern  provinces  of 
France  were  under  the  oustomat^'  law,  and  the  community  of  property 
governed  the  nuptial  contract ;  in  the  southern  provinces  the  Roman 
law  prevailed,  and  the  contract  was  governed  by  the  dotal  system. 
The  Code  Napoleon  left  the  parlies  to  elect  tbe  law  by  which  the  mar- 
riage shonld  be  governed ;  and  if  no  election  was  made,  the  commnn- 
ity  system  was  to  prevail.  2  Kent,  187,  note.  Section  1391  of  the 
Code  provides  that  the  parlies  may  declai-e  in  a  general  manner  that 
they  intend  to  marry  either  under  the  law  of  community  or  under  the 
law  of  dowry.  The  community  ia  either  legal  or  conventional.  Legal 
community  is  established  either  by  a  simple  declaration  that  the  parties 
marry  under  the  law  of  community,  or  by  a  marriage  without  any  con- 
tract on  tbe  subject.  Sections  HOO,  1497.  There  was  no  marriage 
contract  between  these  parties  with  respect  to  property ;  and  if  dis- 
position of  the  personal  estate  in  question  is  to  be  made  by  the  French 
law,  it  must  be  diaposed  of  as  community  property. 

Community  is  divided  by  tbe  Code  into  two  classes  —  active  and 
passive.  The  former  relates  to  the  disposition  of  property ;  the  latter, 
to  liability  for  debts.  The  property  which  is  comprised  in  the  com- 
munity consists  of  (1)  All  the  movable  property  which  the  married 
parties  possessed  on  the  day  of  the  celebration  of  the  marriage,  and  all 
movable  property  which  falls  to  them  during  the  marriage,  by  succes- 
sion, or  even  by  donation,  if  the  donor  has  not  expressed  himself  to 
the  contrary ;  (2)  All  the  (Vuits,  revenues,  interest,  and  arrears  of  what 
nature  soever  they  may  be,  fallen  due  or  received  during  the  marri^e. 
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and  arising  from  property  whicli  belonged  to  the  married  persons  at 
tlie  time  of  the  celebration  of  the  marriage,  or  from  such  as  has  fallen 
b>  them  during  the  marriage  by  any  title  whatsoever ;  aad  (3)  All  im- 
movable property  acquired  during  the  marriage.  Section  1401.  This 
community,  whether  it  be  conventional  or  legal,  commences  from  the 
day  of  the  marriage  contracted  before  the  officer  of  the  civil  power. 
Section  1S99.  During  the  coverture  the  husband  has  the  custody, 
control,  management,  and  poner  of  disposition  (under  some  reetrio- 
tions)  of  the  community  property  (sectiona  1421,  1422) ;  and  he  may 
make  a  testamentary  dispusition  of  Lis  portion  of  the  community  prop- 
ei'ty,  but  of  no  more.  Section  1423.  After  the  death  of  tbe  husband 
the  ffife  may  accept  or  renounce  the  community.  Section  1453.  If 
she  accept  it,  her  share  —  that  is,  the  one-balf  part  of  the  community 
property  —  is  given  to  her,  subject,  in  the  partition,  to  certain  specified 
deductions  and  allowances  by  way  of  compensation.  Sectibns  1467, 
1480. 

The  complainant,  in  her  bill,  charges  that  the  legal  domicil  of  Uie 
decedent,  at  the  time  of  his  death,  was  in  Prance,  and  insists  that 
from  the  time  of  the  celebration  of  her  marriage  with  the  testator,  by 
force  and  operation  of  the  laws  of  France,  a  legal  community  was 
established  between  her  and  her  husband  as  to  all  the  personal  or  mov- 
able property  possessed  or  owned  by  either  of  them  during  the  mar- 
riage,  and  in  all  the  fruits,  revenues,  interest,  and  income  thereof;  and 
that  upon  the  death  of  the  testator  she  was  entitled  to  have  and  receive, 
absolutely,  for  her  own  use  and  benefit,  the  one-half  part  of  all  such 
property  so  held  in  community  between  herself  and  her  husband,  and 
that  it  was  not  in  the  power  of  her  husband  to  dispose  of  that  share 
or  interest  in  said  property,  which,  by  the  Laws  of  France,  belonged 
to  her. 

The  defendants,  in  their  answer,  admit  that  the  testator  was  married 
to  the  complainant  on  the  20th  of  February,  1877,  at  Paris ;  but  they 
say  that  the  marriage  was  void  for  the  reason  that  the  testator  at  that 
time  was  of  non-sane  mind,  and  incompetent  to  enter  into  a  contract  of 
marri^e.  They  admit  that  the  testator  lived  in  Paris  for  five  years 
before  hie  marriage,  but  deny  that  his  legal  domicil  was,  at  the  time  of 
his  marriage,  or  at  any  time,  in  France,  and  insist  that  distribution  of 
his  personal  estate  should  be  made  under  the  laws  of  New  Jersey. 
They  also  say  that  by  the  law  of  France  no  man  can  become  domiciled 
in  France  without  he  shall  have  first  applied  to  the  French  government 
for  permission  to  do  so,  and  obtained  an  express  aathorization  fVom 
the  government  to  establish  such  domicil,  and  that  the  testator  never 
obtained  an  authorization  to  eatabliah  his  domicil  in  France,  and  never 
became  domiciled  there  by  the  laws  of  that  country. 

The  chancellor,  in  his  opinion,  considered  the  evidence  on  the  sub- 
ject of  the  testator's  mental  condition  at  the  time  of  his  marriage,  and 
reached  the  conclusion  that  the  testator  was  not  at  that  time  mentally 
incapacitated  to  contract  marriage  or  to  change  or  establish  his  domi- 
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oil.  The  endence  showa  that  the  decedeDt,  for  some  time,  had  beea 
addicted  to  intemperance,  and  that  Ids  physical  and  meabd  vigor 
had  been  impaired  by  indalgeDce  in  drink ;  but  it  falls  short  of  proof 
that,  at  the  time  of  his  marriage,  his  mental  faculties  bad  become  eo 
Impaired  as  to  iacapacitate  him  from  entering  into  a  contract  of  mar- 
riage, or  from  deciding  upon  the  place  of  his  domidl.  The  answer 
contains  no  allegation  of  fraud  or  imposition  upon  tiie  decedent  la 
procuring  the  marriage.  The  case  turns  wholly  upon  the  applicability 
of  the  community  law  to  the  testator's  personal  estate  ia  the  bands  of 
his  executors. 

When  the  testator  went  abroad  in  1869,  bis  property  consisted  of 
personal  estate,  and  a  house  and  lot  in  Bridgeport,  Connecticut.  The 
personal  estate  he  left  in  charge  of  Mr.  Wallis,  to  be  invested  and 
cared  for,  and  it  remained  in  charge  of  the  latter  during  the  lifetime  of 
the  decedent.  This  personal  estate,  amounting  to  about  150,000,  at 
the  testator's  death  came  to  the  bands  of  the  executors.  This  contro- 
versy relates  wholly  to  the  personal  estate.'  .  .  . 

The  complainant's  counsel  contended  that  inasmuch  as  the  marriage 
was  celebrated  in  France,  the  wife,  immediately  on  her  consummation 
of  the  marriage,  acquired  a  vested  right  in  her  husband's  property, 
Independent  of  any  question  of  domicil,  and  that  her  right  in  the  per- 
sonal property  of  the  husband  was  a  jua  acquired  by  the  maii-iage  by 
virtue  of  the  French  law,  which  could  not  be  invalidated  by  any  ex- 
traneous circumstances.  This  view  has  had  some  support  in  the  opin- 
ions of  writers  on  international  law,  but  is  contrary  to  the  course  of  de- 
cision in  the  courts  of  this  oountryj  and,  I  may  add,  to  the  later  decisions 
of  the  courts  elsewhere.  The  doctrine  generally  adopted  and  supported 
by  reason  and  public  policy  is,  that  a  marriage  celebrated  acoonting  to 
rites  and  ceremonies  recognized  by  the  laws  of  the  country'  where  the 
marriage  takes  place,  is  valid  everywhere ;  and,  as  a  general  rule  (not 
withont  exceptions),  by  that  law  the  capacity  of  the  parties  to  contract 
a  marriage  is  determined.  Whart  on  Confl.  of  Laws,  SS  161,  162, 
164  J  Story  on  Confl.  of  Laws,  §§  113,  113  a,  114,  123  ft,  124,  124  o/ 
Bieh.  on  Marr.  and  Div.  §§  357,  S59,  363,  370 ;  Moore  o.  Hegeman,  92 
N.  T.  521.  But  with  respect  to  the  property  rights  of  husband  or  wife 
in  the  personal  property  of  either,  derived  from  the  marrii^  relation, 
the  place  where  the  marriage  was  celebrated  ia  not  decisive;  these 
lights  depend  on  what  is  known  in  law  as  the  matrimonial  domicil.  Le 
Breton  V.  Nouchet,  3  Mart.  (La.)  60,  81 ;  Ford  v.  Foi-d,  2  Mart.  (s.  s.) 
574 !  Allen  v.  Allen,  6  Rob.  (La.)  104 ;  Kneeland  v.  Ensley,  Meigs 
(Tenn.)  620 ;  Glenn  v.  Glenn,  47  Ala.  204 ;  Mason  v.  Homer,  105 
MBS8.116;  Story  on  Confl.  of  Laws,  §§  186,  193;  2  Pars,  on  Cont  590. 
Mr.  Wharton  says  that  the  place  of  the  celebration  is  not  necessarily 
the  place  of  t^e  performance  of  the  marri^e,  which,  he  says,  the  later 
jurists  have  forced  is  its  true  legal  site,  and  that  this  place  of  perform- 
ance is  the  matrimonial  domicil  to  which  the  husband  and  wife  propose 

I  Here  f ollowi  a  di«cnagion  on  domicil,  for  whicli  see  ante,  Voi.  I.  p.  1 99.  —  Rd. 
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to  repair.  Whart.  on  Confl.  of  Lawe,  §  1S2.  On  the  marri&ge,  the 
legal  presumption  is  tbat  the  wife  takes  the  domicil  or  her  husband, 
and  her  rights  are  subject  to  the  latr  of  his  domicil ;  bat  tbat  presump- 
tion is  overcome,  and  the  legal  inference  is  superseded  when,  on  the 
marriage,  tbe  parties  adopt  a  place  for  their  matrimonial  domicil  —  in 
which  event  the  matrimonial  domicil  will  control,  and  will  regulate  the 
property  riglits  of  the  parties  in  movables. 

The  authorities  are  quite  genei-ally  in  accord  in  selecting  the  matrimo- 
nial domicil  as  the  place  wUicli  shall  furnish  the  law  regulating  the  in- 
terests of  husband  and  wife  in  the  movable  property  of  either,  which  was 
in  esge  when  the  marriage  took  place.    Perplexing  questions  sometimes 
arise  as  to  what  place  shall  be  deemed  the  true  matrimonial  domicil  in 
tbe  sense  of  this  rule.    Mr.  Justice  Story  supposes  a  case  where  neither 
of  the  parties  has  a  domicil  in  the  place  where  the  marriage  was  cele- 
brated, and  the  parties  were  there  in  transitu,  or  during  a  temporary 
residence,  or  on  a  journey  made  for  that  sole  purpose  animo  rever- 
tendi,  and  says  that  the  principle  maintained  by  foreign  jurists  in  such 
cases  would  be  that  tbe  actual  or  intended  domicil  of  tbe  parties  would 
be  deemed  to  be  the  tnie  matrimoninl  domicil ;  or,  to  express  the  doc- 
trine in  a  more  general  form,  that  tbe  law  of  the  place  where,  at  the 
time  of  tbe  marriage,  tbe  parties  intended  to  fix  their  domicil  wonld 
govern  all  the  rights  resulting  from  tbe  marriage.     He  also  supposes 
the  case  of  a  man  domiciled  in  one  State  marrying  a  lady  domiciled  in 
another  State,  and  says  that  foreign  jurists  wouhl  bold  that  the  matri- 
monial domicil  would  be  the  domicil  of  the  husband  if  it  was  the  inten- 
tion of  tbe  parties  to  fix  their  residence  there,  or  the  domicil  of  the 
wife  if  it  was  their  intention  to  fix  their  residence  there,  or  in  a  differ- 
ent place  from  the  domicil  of  either  the  husband  or  wife  if  they  intended 
to  establish  their  matrimonial  domicil  in  some  other  place.     He  then 
refers  to  the  decisions  of  the  courts  of  Louisiana,  adopting  the  same 
principle,  and  concludes  that,  "  under  these  circumstancAB   who™  »>>«» 
is  sucb  a  general  consent  of  foreign  Jurists  to  the  doctri 
nized  in  America,  it  is  not,  perhaps,  too  much  to  affirm 
doctrine  will  scarcely  hereafter  be  established ;  for,  in  1 
as  in  America,  in  the  interpretation  of  other  contracts, 
place  where  they  are  to  be  performed  has  been  held  to  gc 
therefore,  as  a  matter  of  tacit  matrimonial  contract  ( 
treated),  there  is  the  rule  of  analogy  to  govern  it ;  ai 
matter  to  be  governed  by  the  municipal  law  to  which  th 
or  meant  to  be,  subjected  by  their  future  domicil,  the 
equally  capable  of  a  solid  vindication."    Story's  Confl.  o 
199.     All  perplexity  on  this  subject  is  removed  where, 
the  place  where  the  marriage  ia  celebrated,  the  domicil 
the  establishment  of  a  home  after  the  marriage,  concur, 
contract  and  tbe  place  of  performance  being  the  same, 
ogies  there  would  seem  to  be  no  doubt  that  that  pla< 
m.-itrimonial  domicil.  and  that  the  incidents  of  the  mai 
determined  by  the  law  of  that  place. 
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Nor  CSD  thst  queetiOD,  which  has  given  rise  to  great  diversity  of 
opinion  where  new  property  haa  been  acquired  after  the  marriage,  and 
in  a  new  domicil,  arise  in  this  case,  for  the  property  to  which  this  con- 
troversy relates  was  in  esse  at  the  time  of  the  marri^e,  and  the  matri- 
monial domicil  then  established  oontinned  ontil  the  husband's  death ; 
and  it  is  aniversally  allowed  that,  when  a  marriage  takes  place  without 
settlement,  the  mutual  rights  of  the  husband  and  wife  in  each  other's 
movable  property  are  to  be  regulated  by  the  law  of  the  matrimonial 
domicil,  so  long  as  that  remains  unchanged.  Westlake's  Int.  Law, 
§366. 

The  French  law  rec<^izea  a  conjugal  domicil  analogous  to  what  is 
known  in  our  law  as  a  matrimonial  domicil,  and  is  distinguished  fh>m 
that  domicil  which  is  required  for  the  purpose  of  contracting  a  lawful 
marriage ;  and  the  law  of  that  country,  with  respect  to  the  effect  of  tbe 
cODJugal  domicil  npon  the  rights  of  husband  and  wife  in  the  movable 
property  of  either  spouse,  is  in  accordance  with  the  views  above  ex- 
pressed. George  Merrell,  a  witness  called  by  the  defendants,  who  ia 
not  an  attorney  or  avocat  in  the  French  courts,  being  a  foreigner  who 
studied  law  in  New  York  City,  siud  that  a  foreigner  cannot  acquire  a 
domicil  in  France  without  complying  with  Article  13  of  the  Code, 
except  it  be  a  matrimonial  domicil,  which  he  defines  b)  be  the  resi- 
dence necessary  to  confer  jurisdiction  on  the  magistrate  for  the  celebra- 
tion of  the  marriage  ;  and  that  in  the  case  of  an  American  citizen 
establishing  his  residence  in  France,  with  intention  of  making  that  his 
permanent  home,  marrying  and  living  there,  not  having  received  the 
government  authorization,  according  to  the  Code,  his  personal  prop- 
erty would  be  distributed  according  to  the  American  law.  On  the 
other  hand,  M.  Goiraud,  a  French  lawyer  called  by  the  complainant, 
testified  that  the  domicil  necessary  for  a  foreigner  lo  contract  a  legal 
marriage  required  only  a  residence,  in  fact,  for  six  months,  and  that 
the  domicil  which  was  to  govern  the  marriage  relations  of  the  parties 
would  be  the  conjugal  domicil,  which  he  defined  to  be  t^e  domid) 
which  had  been  chosen  by  the  parties,  either  at  the  time  of  the  mar- 
riage or  after  the  marriage,  in  order  to  be  finally  settled.  M.  Clunet, 
avocat  of  the  court  of  Paris,  called  by  the  complainant,  testified  tfaat 
French  Jurisprudence,  in  order  to  establish  the  marriage  relation  of  tlie 
parties  married  without  a  contract,  takes,  as  a  principle,  their  supposed 
intention,  and  finds  the  expression  of  tbtt  intention  in  what  is  called 
the  conjugal  domicil,  or,  in  other  words,  the  place  where,  afler  tbe 
marriage,  tlie  parties  establish  themselves.  Both  these  witnesses  agree 
that  government  authorization  ia  not  required  for  tbe  establishment  of 
a  conjugal  domicil  in  France,  which,  when  the  marriage  is  celebrated 
in  France  without  a  contract,  will  make  the  property  of  a  foreign-born 
husband  subject  to  the  community  law. 

The  decisions  of  the  French  courts  sustain  tbe  opinions  given  by 
M.  Goiraud  and  M.  Clunet  In  Breul's  Case,  Sirey  (ISM),  2,105, 
translated  in  i  Fhillim.  Int.  Law,  226,  and  more  fully  In  Cole  on  Domi* 
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(»I,  45i  47,  Breal  wu  &  Banovertan ;  he  mamed  a  FreDCliwomsD  ia 
Frsnc«,  and  died  there ;  at  the  time  or  his  marriage,  and  at  his  death, 
he  was  domiciled  Id  France,  but  had  not  obtained  a  governmeDtal 
authorization  for  that  purpose.  On  appeal,  the  question  was  wliether 
there  was  a  community  of  goods  between  husband  and  wife.  The 
court  held  that  tLere  was,  and  that  foreigners  were  capable  of  entering 
into  all  contracts  depending  on  the  law  of  nations,  and  could,  when 
they  marry  in  France,  accept  tacitly  the  rule  of  oommunity,  established 
by  law,  ID  the  same  way  as  they  might  have  made  that  rule  the  subject 
of  express  stipulation  in  a  formal  contract ;  that,  to  make  this  princi- 
ple apply  to  foreignei«,  it  was  not  enou^  that  tiie  marriage  was  cde- 
brat^  in  France ;  but  that  it  was  also  necesaary  that  the  intention  of 
the  contracting  parties  to  adopt  the  commanity  should  be  manifested 
by  affirmative  acts ;  that  the  establishment  of  a  domicil  in  Franoe  had 
always  been  regarded  as  the  most  positive  manifcBtatioD  of  such  inten- 
tion ;  that  the  domioil  oi^bt  to  have  an  importance  to  diatlngaisb  it 
from  simple  residence,  but  it  was  not  necessary  that  it  should  have 
been  authorized  by  the  government  under  Article  IS,  for  the  reason 
that  the  object  of  this  anthorization  was  to  confer  on  the  foreigner  all 
the  ci^il  rights  of  native-bom  Frenchmen,  and  that  these  rights  were 
not  necessary  in  a  foreigner  in  order  to  enable  him  to  enter  into  matri- 
monial conventions,  which  are  pnrely  of  the  Jus  gentium. 

In  Lloyd  V.  Lloyd,  Sirey  (1849),  2,  220;  in  Cole  on  Domicil,  37,  uid 
translated  in  a  note  to  Whicker  v.  Hume,  IS  Beav.  401,  James  Lloyd, 
n  foreigner,  whose  birthplace  was  unknown,  and  who  was,  by  presump- 
tion and  residence,  an  Englishman,  came  to  Franoe,  and  established 
himself  there  permanently.  Id  1836  be  married,  at  Paris,  a  French- 
woman, without  a  marriage  settlement  He  had  three  children  by  the 
wife  before  marriage,  and  three  afterwards.  He  continued  his  resi- 
dence, and  died  in  Paris,  leaving  his  wife  and  the  six  children  surviv- 
ing him.  The  widow  claimed,  before  the  French  court,  that  portion  of 
the  property  which  would  belong  to  her  by  the  French  law,  if  she  and 
her  husband  were  married  under  the  ri^ime  of  the  oommunauU  dea 
biens.  Her  r^ht  depended  on  whether,  at  the  time  of  the  marriage, 
the  decedent  had  a  l^al  domicil  in  France.  He  never  had  applied  for 
or  obtained  an  authorization  under  Article  13  of  the  Code.  The  Tribu- 
nal of  the  Seine  dedded  against  her  claim,  but  the  decree  was  reversed 
by  the  Court  of  Appeal,  and  the  claim  of  the  widow  susUined.  The 
court  said  that  "  it  is  fhiitless  to  contend  that  the  domicil  of  James 
Lloyd,  in  France,  was  not  accompanied  by  the  authorization  of  the 
government,  required  by  Article  13,  and  therefore  it  cannot  be  taken 
into  consideration  as  regulating  the  conjugal  domicil,  for  it  is  a  fixed 
principle  of  law,  aa  well  before  as  since  the  Code,  that  a  foreigner, 
even  when  he  preserves  tiiat  qnality,  could  acquire  a  domicil  in 
France;  that  Article  13  of  the  Code  did  not  intend  to  change  this 
state  of  tfaiogs  ;  that  it  is  only  when  a  foreigner  wishes  to  possess  sach 
a  domicil  in  France,  as  will  confer  upon  him  all  civil  rights,  that  the 
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Rutboriz&tion  of  goverament  is  required ;  that  in  the  preseot  case  it  iB 
not  a  question  as  to  a  civil  right,  exclusirely  appertaining  to  a  French 
citizen ;  tbat  the  tacit  i^reement  as  to  the  ootnniunity  of  goods,  result- 
ing from  submissioQ  to  Articles  1393,  1899,  1310,  and  the  snoceeding 
articles,  was  purely  derived  from  the  law  of  oations." 

Id  Fraix's  Case,  Fraiz  tras  a  Savoyard,  and  settled  in  Paris,  where 
he  married  his  seoond  wife,  a  Frenchwoman.  The  question  was 
whether  he  married  under  the  French  commwiauti  den  bient.  Tlie 
court  held  that  although  be  bad  not  been  authorized  by  tlie  government 
to  establish  his  domicil  in  France,  a  domicil  was  not  uecessar/  lo 
make  the  comm^ttuiute  applicai)]e,  which  is  presumed  to  have  been  the 
intention  of  the  parties  when  they  fixed  themselves  in  France.  4  £%il- 
lim.  Int.  Law,  28l. 

In  Ghisla's  Case,  decided  in  1878,  Gliisla  was  a  Swiss  by  hirtii.  He 
married  a  Frenchwoman  la  France,  and  before  and  after  his  manioge 
had  his  domicil  Ib  MarseilleBt  and  in  that  place  died.  His  widow 
claimed  the  benefit  of  the  community  law,  and  it  was  adjudged  to  her 
by  the  court  of  Aix,  the  ground  of  the  decision  being  that,  where  one 
of  the  married  couple  is  French,  and  the  other  a  foreigner,  they  are.  Id 
the  absence  of  a  contract,  governed  by  the  law  of  the  conjugal  domicil ; 
that  the  intention  of  the  parties  is  to  be  considered  before  their  nation- 
ality, and  that  to  the  fixing  of  the  conjugal  domicil,  goverament  author- 
ization was  not  required,  for  whatever  apperbuns  to  the  marriage 
belongs  rather  to  the  /us  getttium  than  to  the  civil  law,  properly  speak- 
ing. Jour.  Int.  Law,  187S,  610.  In  Dagte  v.  Laborde,  it  was  helil 
Uiat  the  legislation  applicable  to  the  civil  interests  of  a  marriage  was 
that  of  the  place  where  the  married  couple  established  their  domicil 
immediately  after  the  marriage,  and  where  it  appeared  that  it  was  their 
intention  to  fix  the  principal  place  of  their  business,  and  to  raise  tlieir 
&mily,  and  that  this  domicil  was  denominated  their  matrimonial  domi> 
oil  Couit  of  Pau,  1835,  affirmed  in  the  Court  of  Cassation,  December, 
1836,  Journal  du  Palais,  1837,  1,  fi37. 

Giovanetti  v.  Orsini,  Sirey  (1855),  699,  is  the  converse  of  the  cases 
cited.  In  that  case  a  Frenchman,  while  domiciled  in  Tuscany,  married 
an  Italian  woman  in  Florence.  They  afterwards  removed  to  France. 
On  her  death,  the  question  arose  in  France  as  to  the  matrimonial  re^me 
governing  the  estate  of  the  deceased  wife.  There  had  been  an  agree- 
ment, subsequent  to  marriage,  witli  respect  to  property,  not  valid 
under  the  French  law.  The  court  held  that  the  man-ioge  having  been 
contracted  at  Florence,  and  the  parties  having,  at  the  epoch  of  their 
marriage,  fixed  their  matrimonial  domicil  in  Tuscany,  the  marriage 
was  necessarily  under  the  influence  of  the  Roman  law,  which  governed 
such  matters  in  Tuscanj',  according  to  which,  agi'eements  subsequent 
to  marriage  were  authorized  and  valid.     Cole  on  Domicil,  41. 

Morand  p.  Coiumuiie  de  Mezere,  Sirey  (1873),  pt  II.,  H8,  much 
relie<1  on  by  the  defendants,  is  not  in  point.  The  parties  were  married 
in  Sardinia,  and  then  removed  to  France.    The  husband  eetUed  in 
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Parie,  and  had  bis  principal  establishment  there,  bat  did  cot  obtain 
aathorization  from  the  goverumeiit  His  daughter  was  boro  in  France. 
He  died  in  1855,  and  his  widow  in  1867,  making  the  commune  ber 
Tcsiduary  legatee.  The  court  held  that  Morand  was  a  foreigner,  and 
80  were  his  wife  and  daughter,  and  therefore  the  laws  of  France  did 
not  govern  the  succ^sstOD.  The  effect  of  a  French  marriage,  followed 
by  a  conjugal  domi(ul  Id  France,  was  in  no  wise  involved. 

I  think  it  is  clearly  shown,  not  only  by  the  testimony  of  the  French 
lawyers,  who  were  witnesses  in  this  case,  but  also  by  the  French  deci- 
sions, that  it  is  the  Uw  of  that  country  that  the  marriage  of  a  foreigner 
in  France,  without  any  contract,  followed  by  a  conjugal  domicil  in 
France,  will  subject  Ihe  property  of  the  married  persons  to  the  com- 
munity law,  and  that  a  government  authorization  under  Article  18  of 
the  Code  is  not  neoessary  to  the  establishment  of  such  a  domicil. 

The  decree  of  the  chanoellor  should  be  affirmed. 

Decree  unanimoutli/  ^ffirmed.^ 


BOND  <-.  CUHUINOS.     O 

Sdpbeme  Jddiciai.  Coubt  or  Maikb.    1879. 
[Bepcrted  70  Mmne,  135.] 

LiBBET,  J.  This  is  trespass  against  the  defendant,  as  sheriff  of 
Aroostook  County,  for  a  mare.  The  defendant  justices  the  taking  by 
his  deputy  by  virtue  of  an  attachment  of  the  mare  ae  the  property  of 
John  Bond,  the  plaintiff's  husband,  on  a  writ  in  favor  of  R.  S.  Starrett 
i^inst  bim. 

The  plaintifl  claims  title  to  the  mare  by  virtue  of  a  purchase  from 
ber  husband  while  living  with  him,  and  having  no  separate  support,  in 
the  province  of  New  Brunswick,  from  which  province  they  moved  into 
this  State  about  tiie  time  of  the  attachment.  No  purchase  is  claimed 
to  have  been  made  in  this  Stato. 

By  the  law  of  New  Brunswick  a  married  woman,  living  with  her 
husband  and  having  no  separate  maintenance,  cannot  acquire  title  to 
property  by  purchase  (Vom  him.  The  validity  of  the  contract  under 
which  the  plaintiff  claims  title  must  be  determined  by  the  law  of  that 
province. 

'^Matters  bearing  upon  the  execution,  the  interpretation,  and  the 

■  Aec.  Mason  v.  Fnllsr,  36  Codd.  160 ;  Davenport  v.  Carnee,  70  HI.  465 ;  Briea  t>. 

Harchildon,  Sep.  Jnd.  Qnebec,  IS  C.  8.  318. 

This  1b  true  even  though  the  marriage  was  abroad  at  the  woman's  domicil,  and  the 
wife  always  remains  there.  Snccesaion  of  McKenna,  23  La.  Ana.  360;  Breton  c  Mi  lea, 
8  Paige,  aet ;  IS  Clnnet,  349  (French  Can.  9  Maicii,  '91) ;  19  Claoet,  1068  (Geneva 
IBUaich,  '83}.  — Ed. 
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▼aliditf  -  of  a  oontract  are  determined  by  the  law  of  tfae  place  wbere  the 
contract  ie  made."  Scuddec  v.  Union  National  Bank,  91  U.  S.  406. 
Stoiy,  CoDf.  of  Law,  H  242,  243. 

Bringing  the  mare  into  this  State  gave  the  plaintiff  no  title  which  she 
did  not  acquire  by  virtue  of  tiie  pnrchaae  At>m  her  husband,  by  the  Uw 
of  New  Bninsirit^ ;  and  the  mare  was  l^all;  attachable  here  as  the 
property  of  the  pUmtiff'a  husband.  Plaintiff'  nontuit,' 


FRIERSON  V.  WILLIAMS.  T" 
ScrRBMx  Court,  HissiseiFn.    187B> 
[Bqxrrted  ST  MiuUtippt,  461.] 

Geoboe,  C.  J.*  The  plaintifE  in  error  filed  his  bill  in  the  Chancery 
Court  of  CoaboQia  County  against  John  Williams  and  his  wife  for  the 
purpose  of  oolleoting  out  of  the  separate  estate  of  Urs.  Williams  a 
note  for  six  thousand  and  fifty  dollars,  made  by  Williams  and  wife, 
in  February,  1873,  payable  to  the  order  of  Williams,  the  husband,  and 
by  him  Indorsed  to  the  plaintiff  in  error  for  money  then  advanced  fay 
the  latter  to  said  Williams.  The  note  was  made  at  New  Orleans,  la 
the  State  of  Iionisiana,  where  WiUiaois  and  his  wife  reside.  The 
property  sought  to  be  chained  with  the  debt  is  land  situated  in  Coa- 
homa County,  and  is  the  separate  estate  of  Mrs.  Williams,  under  a 
devise  made  to  her  by  her  sister,  Urs.  HoGuire,  who  died  in  1863. 
By  her  will  she  provided  as  follows:  "Hy  whole  estate,  real  and 
personal,  shall  go  to  my  sisters,  Ellen  Hayes,  wife  of  R.  B.  Mayes, 
and  Louisa  Williams,  the  wife  of  John  Williams,  for  and  during  their 
natural  lives ;  and  this  beqnest  is  to  their  sole  and  separate  use  in 
which  their  husbands  respectively  shall  have  no  right  or  interest."  .  .   . 

It  is  next  insisted  that  by  the  law  of  Louisiana  the  promissory  note 
ot  the  wife,  made  as  surety  for  her  husband,  is  void  for  want  of  the 
capacity  of  the  wife  to  enter  into  such  a  contract,  and  that,  being  vmd 
by  the  lex  hei  contractus,  it  is  void  everywhere.     This  position  Is  tnie, 

'  So  geneTBllj,  wbeD  pBTsonal  property  falliog'  to  the  wUa  beooniM  tbe  hoabuidV 
hj  the  i»v  at  their  domicil,  *  Babrnqaent  change  of  domidl  will  nnt  alter  the  existing 
rights  of  the  husband.  Cahalan  v.  Monroe,  TO  Ala.  9T1 ;  Lichtenbergei  c.  Graham, 
fiO  Ind.  388 ;  Ljoa  v.  Knott,  a6  Miss.  548 ;  Davis  v.  Ziiamenuan,  ST  Pa.  Ta  And  K 
as  to  the  wife'H  rights  in  ber  husband's  chattels ;  Kraemu  u.  Kiaenier,  S2  Cal.  30S. 

CoDTersetj,  where  penonil  property  falling  to  a  wife  hecomaa  her  separate  actate, 
lemoral  into  another  State  doee  not  effect  her  rights.  HiDnutn  n.  Fsrkis,  33  Conn. 
IBS;  Townes  e.  Darbin,  3  Met.  (Ky.)  39S ;  Reid  v.  Gray,  3T  Pa.  S08. 

Wlien  a  wife  becomes  trostee  of  personal  property  in  accordance  with  the  law  of 
the  domicil,  she  continaee  to  hold  the  position  after  r«moTal.  ScUater  v.  BtfintJ 
Sav.  Bant.  IIT  N.  T.  IS5,  Sfi  V.  S.  S7S.  — El>. 

'  Part  of  the  opinion  only  is  given.  —  En. 
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if  the  giving  of  tbe  DOte  bw  no  other  eOect  thsn  what  It  parporto  to 
have  on  its  facet  viz.,  a  pergonal  obligation  of  the  wife.  But  it  is 
charged  in  the  bill  and  admitted  by  the  demurrer,  ttiat  at  the  time  this 
note  woa  made  iu  Liouisiana  the  wife  had  a  separate  estate  in  realty, 
sitaated  in  this  State,  and  tliat  she  contracted  with  reference  to  this 
separate  estate,  and  intended  to  charge  it  by  the  promissory  note  in 
oontroversy.  Whether  thia  purpose  can  be  carried  out  with  reference 
to  realty  here,  notwiUistanding  the  fact  tliat  the  note  is  void  by  the 
law  of  Louisiana,  is  the  qnestiou  presented  for  our  consideration.  The 
note,  if  made  here,  would  be  equally  void  by  our  laws  to  bind  the  wife 
personally ;  yet,  notwithstanding  this,  it  would  be  held,  if  made  with 
the  intent  and  purpose  alleged  in  the  bill,  to  be  a  valid  charge  against 
her  separate  estate  situated  here. 

It  is  generally  true  that  the  capacity  of  a  married  woman  to  make  a 
contract  will  be  determined  hy  the  law  of  her  domicil :  but  this  is  not 
the  rule  when  her  contract  relates  to  her  estate  in  realty,  situated  in 
another  jurisdiction.  Judge  Story  says ;  "  The  general  principle  of 
the  common  law  ia  that  the  laws  of  the  place  where  such  [immovable] 
property  is  situate  exclusively  govern  in  respect  to  the  rights  of  the 
parties,  tbe  modes  of  transfer,  and  the  solemnities  which  should  ac- 
company them.  The  title,  therefore,  to  real  property  can  be  acquired, 
passed,  and  lost  only  according  to  the  lex  rei  aittx."  Story,  Confl. 
Laws,  §  424.  And  quoting  from  Sir  William  Grant :  ' '  The  validity  of 
every  disposition  of  real  estate  must  depend  upon  the  law  of  the  country 
in  which  that  estate  is  situated ;  "  he  says  :  "  The  same  rule  would  also 
seem  equally  to  apply  to  express  liens  and  to  implied  Kens  upon  im- 
movable estate."  Mr.  Burge,  as  quoted  by  Judge  Stor}-,  in  a  note  to 
section  445  of  the  same  work,  says ;  "  The  power  to  alienate  immovable 
property  by  contract  was  a  quality  impressed  on  the  property  ;  that  the 
law  from  which  it  was  derived,  or  by  which  it  is  regulated,  was  a  real 
law;  and  that  the  existence  of  this  power  and  the  validity  of  its  exer- 
cise must  be  decided  by  the  law  of  the  country  in  which  the  property 
was  situated."  And  it  is  said  by  a  learned  author ;  "  No  sovereignty 
can  permit  the  intrusion  on  its  soil  of  a  foreign  law.  Such  a  law 
may  be  accepted  by  comity  in  cases  in  which  a  contested  issue,  the 
law  applicable  to  which  is  foreign,  comes  up  for  determination  in 
a  home  court.  But  the  imposition  of  any  other  law  than  the  lex 
rei  titm  as  to  property,  would  be  to  give  foreign  subjects  and  foreign 
laws  an  absolute  control,  unchecked  by  any  discretion  of  the  home 
courts,  over  a  subject-matter  essential  not  merely  to  the  independence, 
but  the  vitality  of  tbe  State.  .  .  .  The  mischief  is  cured  by  the  adop- 
tion of  the  rule  lex  rei  sites  regit;  whoever  may  be  tbe  owner,  or 
wherever  the  contract  was  made,  the  law  of  the  land  reigns.  Xo 
Other  law,  either  as  to  the  transfer  or  control  of  the  property,  is  to 
Intrude."  Wharton,  Confl.  Laws,  SS  278,  280.  These  rules  apply 
to  marital  rights  in  realty.  Judge  Story,  after  speaking  of  the  rights 
of  husband  and  wife  as  to  personal  property  situated  bej'ond  the  mat- 
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rimonlal  domicil,  ea;e:  "But  real  or  immoTablc  properly  ougbt  to 
be  \eit  to  be  adjudged  bj  the  lex  ret  tiice  as  not  witfaiu  the  reach 
of  anj-  extraterritorial  law ; "  and  in  Vertaer  v.  Hiioipbrej's,  14  S,  db 
M.  130,  143,  this  court  said  that,  "As  to  immovable  property,  the 
law  of  the  place  where  it  is  situated  fixes  the  rights  of  husband  and 
wife  iu  it." 

The  application  of  these  principles  will  furnish  a  safe  solution  of  the 
question  under  consideration.  The  capacity  of  Mrs.  Williama  to  take 
this  property,  aud  her  rights  and  powers  over  it,  are  derived  from  and 
regulated  l)y  the  law  of  this  State.  Her  power  of  disposition  and  deal- 
ing with  it  are,  by  our  laws,  impressed  on  the  property  itself.  As  to 
none  of  these  things  has  the  law  of  Louisana  the  slightest  influence. 
If  she  had  made  a  contract  expressly  disposing  of  this  property,  it  will 
not  be  denied  that,  though  void  by  the  laws  of  Louisiana,  either  for 
her  want  of  capacity  to  act,  or  the  want  of  the  observances  of  the  forms 
and  solemnities  prescribed  by  those  laws,  yet,  if  valid  by  the  law  of 
this  State,  it  would  have  been  good.  The  contract  here  is  not  strictly 
of  that  character,  yet  the  making  of  it  is  the  exercise  of  the  power  of 
the  wife  to  dispose  of  her  estate  ;  for  whenever  that  power  is  denied, 
the  power  to  charge  it  with  her  debts  is  denied  also,  and  t^e  charge 
can  only  be  made  effectaal  by  the  actual  or  threatened  alienation  of 
the  estate,  nnder  a  decree  of  the  Chancery  Court.  The  charging  of  her 
separate  estate  for  the  payment  of  money  does  not  pass  any  actual 
interest  in  the  land,  but  it  is  the  first  and  essential  step  for  a  judicial 
disposition  of  the  estate  to  satisfy  the  charge,  and  the  exercise  of  a 
power  of  administration  and  control  over  it,  which,  as  we  have  seen,  is 
governed  solely  by  the  lex  rei  sitce.  To  show  that  this  is  its  true  na- 
ture, we  have  only  to  suppose  that,  by  the  law  of  Louisiana,  the  note 
was  a  chai^  on  her  realty  situated  there,  and  was  not  by  our  law 
a  charge  on  the  realty  situated  here.  In  such  a  case,  it  wonld  be 
evident  that  an  attempt  to  enforce  it  here  against  her  real  estate  could 
not  succeed.  If  success  could  attend  such  an  effort,  then  the  several 
rights  and  powers  of  husband  and  wife,  as  to  realty,  would  not  be  flxed 
and  governed  by  the  laws  of  the  situs ;  and  the  act  of  a  wife,  done  in 
a  foreign  State,  would  have  the  efiTect  of  disposing  of  her  realty  here, 
contrary  to  our  laws. 

But  there  is  no  real  conflict  between  the  laws  of  Louisiana  and  Mis- 
sissippi in  reference  to  the  contract  By  both  laws  the  note  ia  void  for 
what  it  purports  to  be  on  its  face,  —  a  persona)  obligation  of  the  wife ; 
and  it  is  void  for  the  same  reason  in  both,  viz.,  the  personal  incapacity 
of  the  wife.  The  difference  between  the  two  laws  is  as  to  the  effect 
on  the  real  property  of  the  wife  in  the  respective  Jurisdictions  of  the 
two  States,  and  as  to  which,  as  we  have  above  seen,  the  law  of  the 
State  in  which  the  realty  is  situated  Is  the  exclusive  test.  If  the  note 
had  not  been  void  by  our  laws,  as  the  personal  obligation  of  the  wife, 
we  should  nevertheless,  out  of  comity  to  a  sister  State,  adjudge  it  void 
to  that  extent,  if  attempted  to  be  enforced  here ;  but  the  prindple  of 
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comity  doea  not  require  a  State  to  Kgard  the  laws  of  any  other  State, 
so  far  as  they  may  affect  cootracts  in  relation  to  real  estate  sitnated  in 
the  former  State. 

Decree  reverted,  demurrer  overruled,  and  cause  remanded.^ 


BONATI  V.  WELSCH.    6 
CouET  OF  Apfkalb,  New  York.     1861. 

[ReporUd  H  Nob  Yort,  1S7.] 

AcnoH  by  a.  widon  residing  in  France,  against  the  executors  and 
legatees  of  her  deceased  huaband,  to  recover  the  value  of  certain  real 
estate  inherited  by  her,  which  was  sold  with  her  assent,  and  the  pro- 
ceeds received  by  her  husband  while  she  was  living  and  domiciled  with 
him  in  France.^ 

Davieb,  J.  By  section  1387  of  the  Code  Napoldon,  the  law  in  ref- 
erence to  the  conjugal  relation  is  prescribed  in  default  of  special 
agreement;  and  by  section  1398,  in  default  of  special  stipulations, 
the  law  of  community  prevails.  By  sections  1401  and  1402,  the  com- 
munitj'  consists  of  such  movable  propertj-  as  falls  to  either  party  dur- 
ing the  marriage  by  any  title  whatever,  and  all  immovables  acquired 
during  marriage.  By  section  1404,  the  immovables  which  fall  to  tbem 
during  marriage  by  title  of  succession  do  not  enter  into  the  community. 
Section  1433  provides  that  if  an  immovable  belonging  to  one  party  be 
sold  and  the  price  paid  into  the  community,  there  is  ground  for  the 
deduction  of  the  price  so  paid  in  trora  the  community  for  the  benefit  of 
the  party  who  was  proprietor  of  the  immovable  sold.  Section  1436 
declares  that  recompense  for  the  price  of  an  immovable  belonging  to 
the  wife  la  claimable  by  her  out  of  the  property  of  the  husband,  in 
case  of  the  insnfflciency  of  the  goods  of  the  community.  By  section 
1470,  on  the  dissolution  of  the  community,  from  the  mass,  each  one 
deducts  the  price  of  immovables  which  have  been  alienated  during 
the  community,  and  for  which  compensation  has  not  been  made.  By 
section  1471,  the  shares  of  (he  wife  take  precedence  of  the  husband, 
and  by  section  1472  the  wifb  is  entitled,  in  case  of  insufficiency  in  the 
community,  to  exercise  her  claims  out  of  the  property  of  the  husband. 
Section  1441  declares  that  the  death  of  either  of  the  parties  works  a 
dissolution  of  the  community,  and  by  section  1453  after  the  dissolution 
the  wife  has  the  power  to  accept  or  renounce  it.     By  section  1493,  Xbe 

>  Aee.  Wick  v.  Dawson,  49  W.  Va.  43,  M  S.  E.  S8T.  And  ne  Wood  d.  Wbeeler, 
111  N.  C.  231. 

So  generallj,  the  effect  of  a  marrtag*  contract  execnCed  abroad  upon  land  li  deter- 
mined by  the  lex  rei  tita.  Heine  D.  Mechanic!'  &  Traders'  Iniorance  Co.,  45  La.  Ann. 
770,  13  So.  1;  Richardeon  D.  De  Girerrille,  107  Mn.  433,  IT  S.  W.  9T4.  — En. 

*  The  statement  ui  facts  and  the  di»ieuliiig  ojiinioii  are  ninitteil. —  V.d. 
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wife  who  renotmcea  has  a  right  to  receive  the  price  of  the  tmmoTables 
alienated,  for  which  compeoaation  has  not  been  made  to  her.  And  by 
aectioD  1495,  she  may  exercise  all  actions  and  previous  demands  as 
well  against  the  goods  of  the  commuDity  as  ag»Dst  the  pergonal  goods 
of  her  husband. 

From  this  examination  of  the  French  law  it  follows  that  the  property 
of  this  plaintiff  which  came  to  her  during  marriage,  by  succession  ftom 
her  mother,  being  immovable,  still  belongs  to  her;  that  she  oould 
alienate  it,  as  she  did,  with  her  husband's  consent,  tiiat  he  had  the 
management  of  it,  and  had  a  right  to  rettun  the  avails  of  the  sale,  and 
keep  them  during  the  existence  of  the  commnnity,  and  had  a  right  to 
the  enjoyment  of  its  emoluments ;  and  that  on  his  death,  he  having 
received  tiie  price  of  its  alienation,  she  had  a  valid  cla[m  for  Ibat 
price,  first  to  be  paid  out  of  the  property  of  the  community,  and  that 
failing,  out  of  the  property  of  the  husband,  and  that  her  claim  was 
entitled  to  priority  of  payment. 

Such  would  have  been  the  rights  of  the  parties,  if  both  had  con- 
tinued to  reside  in  France. 

Are  fliese  rights  changed  by  the  drcnmstance  of  the  husband  coming 
to  this  conntry  and  dying  here? 

That  the  price  of  the  wife's  immovables  thus  sold  and  realized  by  the 
husbaud,  constituted  a  valid  debt  against  him  by  the  laws  of  France, 
where  this  marriage  took  place,  admits  of  no  doubt.  la  the  debt  dia- 
chai^ed  by  the  husband's  coming  to  this  country? 

The  rule  laid  down  by  Parsons  on  Contracts,  2  Para.  110,  would 
seem  to  answer  this  suggestion.  He  says:  "  It  is  the  general  rule, 
both  in  England  and  in  this  country,  that  the  incidents  of  marriage 
and  contracts  in  relation  to  marriage,  as  settlement  of  property  and 
the  like,  are  to  be  construed  by  the  law  of  the  place  where  these  were 
made ;  for  any  different  construction  cannot  be  supposed  to  carry  into 
effect  the  intentjoos  and  agreements  of  the  parties,  or  to  deal  with 
them  justly." 

Many  cases  are  cited  to  sustain  the  text,  and  among  others,  those  in 
our  own  State,  of  Decouche  p.  Savetier,  3  John.  Ch.  190;  Crosby  it. 
Berger,  3  Kd.  Ch.  538,  and  De  Barante  v.  Gott,  6  Barb.  492.  These 
cases  hold  that  where  there  is  an  express  contract  between  the  parties, 
that  contract  will  be  enforced,  and  the  rights  acquired  under  it  main- 
tained and  upheld,  though  there  be  a  change  of  domicil.  Rights  de- 
pendent on  the  nuptial  contract  are  governed  by  the  lex  loci  coniractus. 
There  would  be  no  difficulty  in  this  case,  therefore,  in  sustaining  the 
rights  and  claims  of  the  plaintiff,  if  the  provisions  of  the  Code  Na- 
polton  had  been  embraced  in  an  express  contract.  Some  foreign 
jurists  hold  tiiat  the  law  of  matrimonial  domicil  attaches  all  the 
rights  and  incidents  of  marriage  to  it  propria  vigore,  and  independ- 
ent  of  any  supposed  consent  of  the  parties.  1  Boollenois  Obser., 
29,  pp.  741,  750,  757,  758;  Huberus,  Lib.  1,  tit.  8,  De  Confl. 
Leg.  §  9. 
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Others  bold  that  there  is  ia  such  cases  an  implied  consent  of  tlie 
parties  to  adopt  the  law  of  the  matrimonial  domidl  by  way  of  tacit 
contract,  and  then  the  same  rule  applies  as  in  cases  of  express  nuptial 
contracts.  Dumoulin  was  the  author,  or  at  least  the  most  distin- 
guished advocate,  of  this  doctrine.  Story  on  Conflict  of  Laws,  §  147. 
This  rule  has  also  been  adopted  by  Bouhier,  Hertius,  Fothier,  Merlin, 
and  other  diBtinguished  jurists.     Id.  |  148. 

Story,  after  reviewing  the  opinions  of  Jurists  and  the  decisions  having 
a  bearing  upon  the  question,  sums  up  the  whole  by  saying,  in  section 
159,  that  perhaps  the  most  simple  and  satisfactory  exposition  of  the 
subject,  or  at  least  that  which  best  harmonizes  with  the  analf^es  of 
the  common  law,  is,  that  in  the  case  of  a  marriE^,  where  there  U  no 
special  nuptial  contract,  and  there  has  been  no  change  of  domicil,  the 
law  of  the  place  of  celebration  of  the  marriage  ought  to  govern  the 
rights  of  the  parties  in  respect  to  all  personal  or  movable  property, 
whenever  acquired  or  wherever  situate ;  but  that  real  or  immovable 
property  ought  to  be  left  to  be  Judged  by  the  lex  m'  siKs,  as  not  within 
the  reach  of  any  extraterritorial  law.  When  there  is  any  special 
naptial  contract  between  the  parties,  that  will  fDrnish  a  rule  for  the 
cose,  and,  as  a  matter  of  contract,  ought  to  bo  carried  into  effect 
everywhere,  under  the  general  limitations  belonging  to  all  classes  of 
contracts. 

lu  this  case  a  new  element  is  introduced  by  the  removal  of  the  hus- 
band from  France,  and  consequently  a  change  of  his  domicil 

In  section  161,  Story  quot«a  fh>m  Bouhier,  who  lays  down  the  mle 
in  general  tenus  that  in  relation  to  the  LwneficJal  and  pecuniary  rights 
(ks  droxU  vtilet  et  picvniairea)  of  the  wife,  which  result  from  the 
naatrimonial  contract,  either  express  or  tacit,  the  husband  has  no  power 
by  a  change  of  domicil  to  alter  or  change  them,  according  to  the  rule 
nemo  potest  mutare  consilium  sunm  in  altariua  iiyuriam,  and  be 
insists  that  this  is  the  opinion  of  jurists  generally.  To  the  same 
effect  that  the  change  of  domicil  by  the  husband  shall  not  deprive 
the  wife  of  any  separate  interests  or  separate  rights  she  may  have, 
is  the  case  of  Harteau  v.  Harteau,  11  Pick.  181. 

And  this  rule  is  a  reasonable  and  proper  one.  As  a  general  rule, 
the  domicil  of  the  wife  follows  that  of  the  husband,  and  there  is  much 
force  in  the  argument,  that  in  the  absence  of  an  express  agreement 
defining  the  matrimonial  rights,  the  law  of  the  contemplated  or  any 
future  domicil  should  govern.  But  in  the  case  now  under  considera- 
tion, the  domicil  of  the  wife  iios  not  been  changed,  and  the  rights  she 
acquired  by  the  tacit  contract  made  in  the  matrimonial  domicil  are 
not,  we  think,  lost  or  impaired  by  the  change  of  the  domicil  of  the 
husband.  Those  i^hts  did  not  mature  until  the  death  of  the  husband. 
They  were  postponed  till  the  happening  of  this  event,  and  then  by  the 
law  of  the  matrimonial  domicil,  by  virtue  of  the  tacit  contract  mode 
between  the  parties,  the  right  of  the  wife  to  a  return  of  all  her  indi- 
vidual property  received  by  the  husband,  revives  and  con  be  enforced. 
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We  see  no  reuone  of  pablio  poltcjr  whj'  righta  tlias  secured  should 
Bot  be  reoc^ized  or  enforoed,  eqoall;  as  those  arismg  from  an  ezpreaa 
contract.  I^jt4dgment  mutt  bo  (Affirmed,  mUi  coatt.^ 

CoKSTOCK,  C.  J.,  Dono,  Horr,  and  Jahbs,  JJ.,  coocorred.  Masom,  J^ 
dissented. 


LA  SELLE  V.  WOOLEBT.  '^ 

Sdprkxk  Coubt  or  Wabhinotor.     ISOGy  18M. 
[AjporMfll  WaMiybM,  B87 ;  14  FToiiliii^loii,  70.] 

Hon,  C.  J.*  Appellant,  William  F,  Collins,  in  a  snit  broogfat  in 
King  County  against  the  respondent,  William  La  Selle,  duly  recovered 
judgment  To  this  action  and  Judgment  the  respondent,  Marian  R  La 
Selle,  wife  of  aud  William  Ia  Selle,  was  not  a  party.  Execution 
issued  on  said  Judgment,  which  was  placed  in  the  hands  of  J.  H.' 
Woolery,  sheriff  of  King  County,  the  other  appellant.  He  made  S 
levy  upon  a  piece  of  real  estate  situated  in  King  County,  of  which  the 
paper  title  was  in  the  name  of  said  Marian  E.  La  Selle.  This  suit  was 
Uieo  brought  by  the  respondents,  and  thereby  they  sought  to  enjoin 
tiie  sale  of  the  property  levied  upon,  and  to  have  it  decreed  that  sach 
property  was  not  snbject  to  the  lien  of  the  Judgment 

It  was  conceded  that  the  property,  though  standing  in  the  name  of 
the  wife,  Marian  £.  La  Selle,  was  the  oommiinity  property  of  herself 
and  her  husband,  William  La  Selle.  It  was,  therefore,  under  the  nile 
established  by  numerons  detusions  of  this  court,  subject  to  the  lien  of 
the  Judgment  against  the  husband  alone  if  the  debt  upon  which  snch 
judgment  was  rendered  was  that  of  the  oommnnity.  It  is  equally  well 
established  by  the  adjudications  of  this  court  that  such  property  was 
not  subject  to  the  lien  of  snob  jnc^ment  if  the  debt  for  which  it  was 
rendered  was  the  separate  debt  of  the  husband.  It  must  follow  that 
the  nature  of  the  debt  which  waa  tlie  foundation  of  the  judgment  is  the 
material  qnesUon  to  be  determined  upon  this  appeaL  If  it  waa  that  of 
the  community,  the  sheriff  should  have  been  allowed  to  proceed  to 
satisfy  the  Judgment  by  a  sale  of  the  property.  If  it  was  the  debt  of 
the  husband  sJone,  the  appellants  were  rightfully  restrained  from  pro- 
ceeding further  against  the  property  in  question.  The  foundation  of 
this  judgment  was  one  against  the  husband  alone,  made  and  entered  in 
tiie  State  of  Wisconsin,  and  the  foundation  of  that  one  was  a  liability 
incurred  by  the  husband  to  the  appellant  Collins  in  the  prosecution  of 
his  bosiness  as  a  contractor  and  builder  and  proprietor  of  a  sash  and 
door  factory,  and  was  for  materials  sold  to  him  to  be  used  in  the  con- 

'  Aec.  Kendall  u.  CoonB,  1  Bnah.  530;  Colnmbia  Bank  v.  Walker,  14  L«a,  399. 
—Ed. 

*  Fan  of  tho  oi^ion  ii  omitMd. — En. 
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Btrnclion  of  houus  and  to  snpply  his  f&ctor>-.  At  the  time  tbia  li&bility 
was  iQcmred,  and  the  judgment  in  WisooDsin  rendered,  the  respond- 
ents were  living  together  as  husband  and  wife  in  the  State  of  WiBOonsIn, 
Afterward  they  removed  ttom  said  State,  and,  &om  a  time  preceding 
the  date  of  the  Judgment  rendered  in  King  County,  liad  been  living 
together  as  hnsband  and  wife  in  this  State.  .  .  . 

The  sabstantial  qnestioo  presented  by  the  facts  Is  as  to  the  statos  of 
the  debt  wbicb  was  the  foundation  of  the  Judgment  in  Wisoonetn  in 
reference  to  the  property  of  the  husband  or  husttand  and  wife  situated 
in  that  State.  It  appears  fttim  the  statutes  set  out  in  the  answer  that 
in  that  State  there  is  no  snoh  thing  as  oommuoity  property  as  understood 
here,  nor  is  there  any  snch  thing  as  separate  property  of  the  hneband  as 
defiaed  by  our  laws.  The  wife  alone  could  own  separate  property,  aud 
the  provisions  in  relation  to  its  acquisition  were  substantially  the  same 
as  in  this  State.  All  other  property  was  that  of  the  husband,  whether 
It  was  acquired  in  such  a  manner  as  to  make  it  nndcr  oar  laws  his 
separate  property  or  that  of  the  oommuntty.  And  all  of  his  property 
ander  the  laws  of  ±at  Stat«  could  be  subjected  to  the  payment  of  debts 
incurred  by  him  alone.  It  will  be  seen  from  these  provisions  that 
a  debt  incurred  by  the  husband  could  there  be  enforced  against  all  of 
the  property  acquired  by  the  husband  and  wife  either  before  or  after 
marriage  excepting  such  as  under  the  laws  of  that  State  would  t>e  the 
separate  property  of  the  wife.  This  is  substantially  the  result  of  the 
laws  of  this  State  aa  interpreted  by  former  decisions  of  this  court. 

In  our  opinion  the  comity  which  one  State  owes  to  another  goes  to 
the  substance  rather  than  the  form  of  things.  If  a  certain  right  is 
given  in  one  State  as  to  property  of  a  certun  nature,  comity  would 
require  that  those  rights  should  be  enforced  in  another  State  as  to 
property  of  the  same  nature  though  it  might  be  called  by  a  different 
name.  In  the  State  of  Wisconsin  property  which  was  acquired  by  the 
joint  labors  of  the  hnsband  and  wife,  though  called  the  property  of  the 
husband,  was  subject  to  the  payment  of  debts  incurred  by  the  husband 
in  the  prosecution  of  business  for  the  support  of  the  family.  Property 
acquired  in  the  same  manner  in  this  State  belongs  to  Uie  community, 
but  is  subject  .to  a  liability  incurred  by  the  husband  alone  in  the  proee- 
cntion  of  business  for  the  same  object  Hence,  under  the  mle  above 
suggested,  comity  requires  that  a  debt  which  under  the  laws  of  that 
State  could  be  enforced  against  property  which  from  the  nature  of  its 
acquisition  would  be  that  of  the  community  in  this  State,  should  be  here 
enforced  against  property  belonging  to  the  community. 

There  is  nothing  in  the  policy  of  our  legislation  which  will  prevent 
the  application  of  the  rule  above  stated  to  the  facts  of  this  case.  On 
tiie  contrary,  the  general  policy  of  this  State  upon  the  question  of  the 
liability  of  property  of  the  community  and  of  the  respective  spouses  for 
debts  incurred  by  the  husband  alone  in  the  prosecution  of  any  business 
is  in  substantially  the  same  line  as  that  of  the  State  of  Wisoonsin. 
But  whether  it  is  or  not,  so  long  as  the  rights  of  the  parties  are  adJudi' 
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catiKl  under  the  laws  of  this  Stste,  its  citizene  have  no  ground  of  com- 
plaint, whatever  may  be  the  result  as  to  tboae  of  other  States.  And 
since  what  we  have  said  has  been  founded  upon  our  statute,  and  the 
rights  adjudicated  thereunder  have  l>een  in  the  light  of  the  facts  shown 
by  the  record,  the  respondents  cannot  complain. 

The  judgment  will  be  reversed,  and  the  cause  remanded  with  in. 
Btructiona  to  overrule  the  demurrer  to  the  affirmative  defences  pleaded 
in  the  amended  answer. 

Rehearing  granted. 

GoBDON,  J.  A  majority  of  the  court  are  of  the  opinion  that  a  wrong 
conclusion  was  reached  at  the  former  hearing. 

The  case  is  fully  stated  in  the  former  opinion,  in  the  course  of 
which  opinion  the  oonrt  said:  "If  a  certain  right  is  given  in  one 
State  SB  to  property  of  a  oertain  nature,  comity  would  require  that 
those  rights  should  be  enforced  in  another  State  as  to  property  of 
the  same  nature." 

Upon  further  consideration,  we  think  that  this  is  extending  the 
doctrine  of  comity  too  far.  White  comity  might  require  that  rights 
so  acquired,  against  personal  property  merely,  should  be  enforced  in 
this  State  as  against  such  property  (Harrison  v.  Sterry,  5  Cranch,  289 ; 
Wharton,  Conflict  of  Laws.  §  824),  we  do  not  think  it  ought  to  be 
extended  to  property  subsequently  acquired  in  this  State,  although  of 
the  "same  nature,"  and  this  principle  ia  wholly  inapplicable  to  real 
property.  The  law  of  the  place  where  the  real  property  is  situated 
must  be  held  to  control  its  disposition,  whether  by  voluntar>'  or  forced 
sale.     McCormick  v.  SuUivant,  10  Wheat  192. 

Upon  this  subject  no  less  a  writer  than  Story  has  s^d :  "  All  the 
authorities  in  both  countries  [England  and  America],  bo  far  as  they 
go,  i-ccognize  the  principle  in  its  fallest  import,  that  real  estate,  or  im- 
movable property,  is  exclusively  subject  to  the  laws  of  the  government 
within  whose  territory  tt  is  situate."  Storj',  Conflict  of  L^ws,  §  428. 
"Any  title  or  interest  in  land  or  in  other  real  estate  can  only  be 
acquired  or  lost  agreeably  to  the  law  of  the  pUce  where  the  same 
is  situate."     Id.  S  365. 

The  character  of  the  property,  as  regards  the  question  of  its  being 
the  separate  property  of  either  of  the  spouses,  or  the  property  of  the 
community  consisting  of  both  sponses  or  otherwise,  is  fixed  by  the  law 
of  the  State  where  such  property,  if  real  property,  is  situated.  So, 
too,  the  character  of  the  debt  is  determined  by  the  law  of  the  place 
where  it  arose.  If  by  the  law  of  Wisconsin  it  was  the  sole  individual 
debt  of  the  husband,  it  retained  that  character  here.  Its  status  was 
fixed  by  the  taw  of  the  place  of  its  creation.  The  debt  which  the 
appellants  are  here  seeking  to  enforce,  being  by  tbe  law  of  WisconaiD 
where  it  arose  merely  tbe  separate  individual  debt  of  the  hnsbaod, 
enforceable  only  ^ainet  his  separate  individual  property,  it  foUowa 
that  the  Judgment  rendered  upon  that  debt  cannot  be  satisfied  oot  of 
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the  real  property  of  the  community  acquired  in  this  State  long  after 
the  debt  arose  and  Judgment  waa  rendered  upon  it. 

The  doctrine  of  the  oommon  law  is  that :  "  In  r^ard  to  the  merits 
aud  rights  involved  in  actions,  the  law  of  the  place  where  they  origi- 
nated is  to  govern.  .  .  .  Bnt  the  form  of  remedies  and  the  order  of 
judicial  proceedings  are  to  be  according  to  the  law  of  the  place  where 
the  aotioD  is  instituted,  without  any  regard  to  the  domicil  of  the  par- 
ties, the  origin  of  the  right,  or  the  country  of  the  act."  Story,  Conflict 
of  Laws  (8th  ed.),  §558. 

The  settled  rale  is  that  the  law  of  the  place  where  the  contract  was 
made  must  govern  in  determiniog  the  c^racter,  oonstruction,  and  valid- 
ity of  such  contract ;  while  the  law  of  the  place  where  suit  is  instituted 
upon  the  contract  governs  as  to  "the  nature,  extent,  and  form  of  the 
remedy,  .  .  .  whether  arrest  of  the  person  or  attachment  of  the  prop- 
erty may  be  allowed ;  whether  a  debt  is  or  is  not  diachai^ed  by  oper- 
ation of  law,  aa  insolvent  laws,  or  barred  by  statutes  of  limitation ; 
rights  of  set-off ;  the  admissibility  and  effect  of  evidence ;  the  modes 
of  proceeding  And  the  forms  of  Judgment  and  execution."  2  Abbott's 
Law  Dictionary,  p.  86. 

In  the  case  of  Blaiichard  «.  Russell,  18  Mass.  1  (7  Am.  Dec.  106), 
the  Supreme  Court  of  Massachusetts,  speaking  b;  Chief  Justice  Psrfc«r, 
say:  — 

"Bat  the  conrteey,  comity,  or  mutual  convenience  of  nations,  among 
which  commerce  has  introduced  so  great  an  intercourae,  has  sanctioned 
the  admission  and  operation  of  foreign  laws  relative  to  contracts  ;  so 
that  is  now  a  principle  generally  received,  tiiat  ooutracta  are  to  be  con- 
strued and  interpreted  according  to  the  laws  of  the  State  in  which  they 
are  made,  unless  fkY>m  their  tenor  it  is  perceived  that  they  were  entered 
into  with  a  view  to  the  laws  of  some  other  State.  .  .  .  The  rule  does 
not  apply,  however,  to  the  process  by  which  a  creditor  shall  attempt  to 
enforce  his  demand  in  the  courts  of  a  State  other  than  that  in  which 
the  contract  was  made.  For  the  remedy  must  be  pursuant  to  the  laws 
of  the  State  where  it  is  sought ;  otherwise  great  irregularity  and  con- 
fusion would  be  introduced  into  the  form  of  Judicial  proceedings." 

The  rule  has  long  been  established  in  this  court  that  the  oommunity 
real  property  is  not  liable  for  the  separate  or  individual  debt  of  the 
husband.  Brotton  v.  Langert,  1  Wash.  73  (23  Pac.  688)  ;  Stockand 
V.  Bartlett,  4  Wash.  730  (31  Pac.  24).  And  it  would  be  productive 
merely  of  confusion  and  disorder  to  limit  the  application  of  thta  rule  to 
those  debts  only  which  are  contracted  within  this  State. 

One  result  of  such  limitation  would  be  that  the  court  would  be 
required  in  every  case  to  resort  to  the  law  of  the  State  where  the 
debt  arose  in  order  to  determine  what  property  in  that  State  would  be 
liable  for  such  debt,  and  then  to  permit  such  judgment  creditor  to  have 
his  judgment  satisfied  out  of  like  property  of  the  Judgment  debtor  in 
this  State,  without  r^;ard  to  our  own  law  upon  the  subject.  And  it 
would  follow  logically  Tmm  such  a  rule  that  property  of  a  Judgment 
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debtor  which  ie  by  onr  Uw  exempt  from  levy  and  sale  od  ezecatioa 
conld  be  Bobjected  to  the  payment  of  a  judgment  for  a  debt  incurred 
in  eome  Bister  State  where  the  exemption  laws  were  different  fraai 
our  own.  All  these  questions  relate  to  the  character  and  extent  of  the 
remedy,  and  not  to  the  conBtructJon  or  validity  of  the  contract,  and 
tbey  are  governed  and  controlled  by  the  lex  fori,  and  not  by  the  lex 
loci  contractut ;  and  to  avoid  interminable  confusion  the  distinctiOD 
must  be  observed. 

For  these  reasons  the  order  and  judgment  of  the  Saperior  Court  will 
be  affirmed. 

Scon,  DvNBAB,  and  Amdebb,  JJ.,  conow. 

Horr,  C.  J.  {dittenHng).  The  results  which  will  flow  ftom  the  mle 
annoaoced  in  the  foregoing  opinion  are  ench  as  to  aatisfy  me  that  it 
cannot  be  the  one  required  by  oomity.  A  husband  residing  in  a  sister 
State,  possessed  of  ever  so  much  property  which,  though  the  title  is 
vested  in  him,  is  held  for  the  benoBt  of  himself  and  wife,  and  would  fh>m 
the  manner  of  its  acquisition  be  here  held  to  be  community  property,  and 
was  there  subject  to  debts  for  the  benetit  of  the  family,  which  would 
here  be  held  to  be  commuuitf  debts,  can  escape  the  payment  of  all  the 
debts  which  may  have  been  contracted  on  the  fait^  of  the  property  which 
be  owned  by  converting  Buch  property  into  cash  and  removing  to  this 
State  and  iovestiog  it  in  real  estate.  That  the  laws  of  one  State  should 
be  so  construed  as  to  allow  a  debtor  in  another,  possessed  of  abundant 
means  with  which  to  pay  all  of  his  creditors,  to  evade  the  payment  of 
just  debts  in  this  way,  does  not  correspond  with  my  ideas  of  comity. 
In  my  opinion  the  oonclusion  reached  upon  the  former  hearing  was  the 
correct  one  and  should  be  adhered  to. 


ANONYMOUS.  0 
Court  or  Appeal,  Wibsbadkk.    lUl. 
[Beprnttd  1  Seaffht'l  Arekiv,  97.] 
The  Coubt.    The  opinion  adopted  in  the  lower  court,  that  the 
established  rights  of  inheritance  of  the  spouses  are  to  be  determined 
not  by  the  law  of  their  domicil  at  the  time  of  the  ceremony  of  marriage, 
but  by  the  law  of  their  domicil  at  the  time  of  the  death  of  the  husband, 
is  not  in  accordance  with  the  principles  hitherto  established  in  practice ; 
and  furthermore  the  established  doctrine  rather  holds  that  the  division 
of  property  and  rights  of  inheritance  of  the  sponaes,  since  the  choice  of 
domicil  depends  entirely  on  the  husband,  and  since  the  rights  founded 
upon  the  tacit  ^reement  «>nnected  with  entrance  into  the  marriage  can- 
not be  annulled  or  limited  by  the  one-sided  act  of  one  of  the  spouses, 
particularly  by  change  of  domicil,  should  be  regulated  only  by  the  law  of 
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the  domjcil  at  the  time  of  the  marriage  celebration.  JariBtische  Zeitung 
for  HaDover,  1843,  Part  II.  p.  72.  So  decided  by  the  Court  of  Appeal, 
Munich,  Nov.  3,  1847 ;  BUtter  flir  Rechtsanwendung,  Vol.  U.  p.  92. 

It  is  of  no  importance  that  part  of  the  immovable  estate  ia  in  a  uoun- 
try  or  diatrict  by  the  law  of  which  the  rights  of  tiie  surviving  spouse  with 
respect  to  the  children  is  settled  otherwise.  The  effect  of  the  above 
rule  extends  to  immovables  situated  abroad.  This  is  subject  to  an  ex- 
ceptioQ,  however,  in  a  case  where  at  the  place  where  they  are  situated 
definite  prescriptions  are  established  with  reference  to  the  inheritance : 
that  it  shall  pass  to  absolutely  no  other  heir  than  the  one  therein 
appointed,  and  an  alteration  of  this  provision  by  consensual  agreement 
is  forbidden. 


SAMUEL  V.  ARROUABD.       O 
Civil  Tribcmal  or  Vbrbaillbs.    1698, 
[lUperttd  81  Climet,  5M.] 

Tbv  Tbibdkal.*  The  documents  produced,  which  are  not  disputed, 
prove  that  Dame  Girard-Kiener  and  her  husband  were  of  Swiss  nation- 
ality at  the  lame  of  her  decease  at  Chalon,  Nov.  15,  1874.  They  were 
married  at  Lausanne  on  April  16, 1834,  without  any  preceding  marriage 
contract ;  and  consequentiy,  by  the  terms  of  the  legislation  of  the  Can- 
ton of  Vand  (Art.  1085),  the  matrimonial  regime  to  which  they  were 
subject  was  without  commnnity  of  goods.  After  having  lived  for  some 
time  at  Lausanne  the  Oirard-Kieners  went  to  live  at  Chalon  in  the  year 
1848,  and  Dame  Girard  died  there  on  Nov.  15,  1874.  At  no  period  of 
their  common  life  did  either  of  the  spouses  show  an  intentjon  of  chang- 
ing nationality.  No  matrimonial  capital  was  furnished  by  either  of  them, 
and  in  the  course  of  the  marriago  neither  of  them  received  property  by 
inheritance  or  by  gift.  Under  these  circumstances,  and  in  conformity 
with  Art  1395  of  the  Civil  Code  and  Art.  1046  of  the  Code  of  Vaud 
(which  both  provide  that  a  matrimonial  regime  once  adopted  aliall  not 
change),  the  plaintiff  claims  that  the  regulation  of  the  succession  of 
Dame  Girard  and  of  their  common  property  is  governed  not  by  the 
provisions  of  the  French  Civil  Code,  but  by  those  of  the  laws  of  Vaud, 
at  least  such  as  expressly  provide  for  the  case. 

It  is  quite  evident  that  the  regime  without  commnnity  of  goods,  as  it 
Is  practised  in  the  Canton  of  Vaud,  is  in  no  way  incompatible  with  the 
provisions  of  tlie  French  Law,  which  equally  permits  the  regime  with- 
out community  of  goods,  or  that  of  separation  of  goods.  Consequently 
the  administration  and  distribution  of  the  common  property  of  the 
Girard -Kieners,  which  took  place  on  May  13.  1875.  under  the  direction 
of  Degningand,  Notary  at  Chalon,  between  Girard  and  his  two  children, 

I  Fort  of  tbo  opinion  is  omitted.  —  Ed. 
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mfty  justly  be  attacked  by  Grirard,  since  tbey  were  erroneously  cnrried 
out  upon  tbe  basis  of  the  French  legal  oommDnity,  when  they  sboald 
have  been  regalat«d  by  the  law  of  Vand.  .  .  . 

The  defendants  claim  that  in  any  oase  tbe  immovable  property  sit- 
uated  at  Chalon,  the  title  of  which  is  in  the  name  of  Girurd,  ODgbt  in 
the  settlement  of  the  marital  property,  in  conformity  with  Art  3,  S  3* 
of  tbe  Civil  Code,  to  be  governed  by  the  French  law  rather  than  by 
foreign  l^slatton,  and,  consequently,  to  be  divided  upon  tbe  basis  of 
the  l^al  community.  But  since  it  has  been  decided  by  an  unbrokeo 
line  of  cases  that  agreements  which  have  nothing  contrary  to  French 
law,  to  public  order,  and  to  good  morals,  shoald  be  executed  with  re- 
gard to  movables  and  immovables  alike,  and  since  the  provisions  of  a 
fore^D  law  excluding  from  matrimonial  community  immovable  property 
acquired  by  the  spouses  during  the  marriage  is  in  no  way  opposed  to 
the  general  prorisioDS  of  tlie  French  law,  which  permite  the  regime 
without  community  of  goods,  no  distinction  can  be  made  by  reason 
of  the  nature  of  Uie  property  acquired  by  the  spouses  during  their 
marriage.  .  .  . 
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